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CALCUTTA HIGH COURT. 
Appears FROM APPELLATE Decrees Nos. 1220, 
1515 anp 1516 or 1916. 

April 8, 1918. 

Present :—Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, Kr. 
Maharajah Bahadur Sir PRODYOT 
KUMAR TAGORE, Kr. — PLAINTI RE — 

APPELLANT A 
versus g 
“BHUBAN MOYEE DASYA AND ANOTHER — 


DEFENDANTS—RRSPONDENTS, 

‘Landlord and tenant—Tenancy, nature of, determina- 
tion of—Origin and incidents of tenancy at inception 
unkrown—Lenant holding under subsey went kabuliy at, 
effect of 

Whero the tenants were holding under the terms 
of a dowi kabuliyat, dated 1270 B, EN bat the origin 
and the nature of the tenancy which had been existing 
prior to that date were unascertainable: 

Heid, that the nature of the tenancy must be 


determined from the terms of the dowi kabuliyat 


nander which the tenants were ae and not from 
the conduct of the parties thereto, [p. 3, col. 2.) 


Appeals. against the decrees of the Special 
Judge, 
February 1916, confirming those- of the 
Assistant Settlement Officer of that’ ‘District, 
dated the Llth of August 1914, 


FACTS material to the report will 


appear from tha following extracts from the - 


judgment of ‘the . Assistant petiement 


> Officer : i— : 


“The terms af the déwls are “nat ual: nas to 
show the fenanoies to be olearly non-perma- 
nent. It Appears that the tarms were shghtly 
altered in the dowls of 1282 and a clause 
was added to the effect that on 
expiry of the term, if. settlement was not 
taken’ within one year f the assessment 
according- to Purgana rates and measure- 
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ment, 


‘before that year, 
apparently for a term of 4 years “but no 


Mymensingh, dated the 12th of» ; 
: ‘executed and his 


in evidence ‘that 
‘redlising rent of the Joteés- from the heirs ` 











the Malik would have, right to 
make the Jote Khas. . It is, however, easy 
bo see -through the object of this addi- 
tional clause. Acaording to theterms of 
the previous dowls the Jdotedar conid 
indefinitely go on holding the Jote at the 
original rent only by not executing fresh 


- dowls at enhanced rental; a penal elausa 


was added in the dowls of 1282. So to 
me the terms of the dowl of 1282 do 
not necessarily seem fo support non-perma- 


‘nency. 


“Besides the circumstances attending the 
Jotes in suitg do not justify dhe inference 
cf non-permanensy. We have seen that 
we do not know the origin of the 
tenancies in suit, but we know so far 
that the Jotes bad been existing from 
The dowls of 1270 were 


fresh dowi was executed till] 1282 B, E. 
The dowls of 1282 wore for a term of 
10. years bat mo “fresh dowi has since been 
tenancies have been 
un-interruptedly passing’ from heir to heir 
acd even through “female heirs. We have 
the Malik has been 


although: they did. not even .register their 


nàiie: and the “Malik: bas been sending. . 
- words to the 


‘heirs from time to time 
for: the last 30 years (plaintiffs witness 
No. 3 and plaintiff's witness No. 7) for their’ 
executing fresh dowi bub yet: the “heirs 
did not care fo comply but only put off the 
Malik on one plea or ariother, -The Jotes are 
thus being held ata uniform rent at least 
from 1282.8. E. Leaving aside the question 
of prescriptive right, does not the conduct 


» 
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of the “parties show that the tenants as 
well as the Malik knew they were not 
mere non-permanent tenure-holders ? Does 
it stand to reason that a tenancy which 
was originally let out for 4 years and 
then again for 10 years only, was allowed 
to be held on the same rent for 40 years 
without fresh dowi? Is it not more prob- 
able that it was not a case of holding 
over after expiry of term, but that the 
parties knew that the tenancies were 
‘hermanent and one or two isolated dowls 
. taken afterwards could not affect the 
rights of the Jotedars, and so the Jotedars 
as of right held the Jote after expiry 
of the so-called term and the Malik by 
instituting a test oase regarding a similar 
Jote (vide Exhibit N) knew that he 
could not have the tenancies annulled on 
plea of their being non-permanent and so 
did not dare to go to Uivil Courts either 
for enhancement of rent or for ejectment 
of the Jotedars? I am not prepared to 
accept the explanation that it was only 
out of favour that the Malik did not sue 
the Jotedars. There is no evidence before 
me from which 1 can find that the Malik 
was particularly favourably disposed 
towards theseotedars and their predecessors 
and so allowed them to hold on without 
dowl, without enhancement and without 
nazar,’ 


building in the Jotedar’s Patharshi Jote 
on whiclf their bari stands. According to the 
Jotedars building was erected about 20 years 
ago, but according to Malik it was erected 
about 10 or 12 years*ago (plaintiff's 
witness No. 2). The defendant’s bart is 
within 10 or 12 russe, of Malik’s Cutchery 
at Malamgunge and yet nobody: obstructed 
the Jotedars while they erested the build- 
ing, in their bart, ° 

‘The erection of a building in one of ihe 
Jotes withont the Malik’s permission shows 


` athe Jotedar had the right „to .erest- pucca - 


buildings . in all ‘Jotes of ‘similar -des-. 


scription dnd this ‘strongly supports the 


- pleb of petmaterioy, ‘EBanes M ddhub Banerjee 
v. Joy Kishen’ Méokerjée (1), ` Krishna Kishore 
. Neogi vi Mi Mahomed Ali (2). 

< “We have seen 


MAN 


o 12°W. R. 495; 7 B. E R. 152. 
2) 3 ©. W, N., 255, . 


aia that we find that there isa diein. 


the: bak of She: 
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_Jotes are unknown, but they are being 


« 
7 + 


held uninterruptedly at least from 1283 
B. E., that during this long period only two” 
mead: dowls were executed one for a term 
of 4 years and the second for 10 years, 
that the Joteg were not created by the 
dowls but were taken. subsequently, that 
the proper execution of the dowls .is not 
free from doubt, that at least from 1282 
B. E. the Jotedars and their heirs have 
been enjoying the Jote at the same 
uniform rent without executing any other 
dowi since then, that the Jotedars have 
erected a pucca building in one of the Jotes 
withont the permission of the Malik but 
to the full knowledge of his officers, 
From all these and other facts disoussed 
above and in view of aseries of rulings 
of the High Court, I think I should 
hold the Jotes to be heritable and not for 
a limited period, and so permanent 
[Robert Watson & Ov. v. Radha Nath Singh 
(3), Rajah Suttosurrun Ghosal v, Mohesh- 
chunder Mitter (4), Kooldeep Narain Singh 
yv. The Government (5), Nidhee Kristo Bose v. © 
Nistarinee Dossee(6), Moharam Sheikh Ohaprast 
v. Telamuddin Khan (7), Nemai Chandra 
Bose yv. Mohamed Basir (8)].” 

“The result is that the suits instituted 
by Maliks (Nos. 40, 85, 98) claiming the 
Jotes to be non-permanent tenures 
are dismissed, as they are found to have 
been correctly recorded as permanent 
tenures, The suits instituted by the Jotedars 
(Nos. 102 and 103), claiming the Jotes 
to be mokurrart are also dismissed as the 
rents of the Jotes are found to be liable 
to enhancement. As all the cases and 
counter'-cases are dismissed, both the parties 
will bear their own costs in all these 
five suits.” 

An appeal preferred against this desi- 
sion was dismissed by the lower Appellate 
Court. : 


+ 


(a) 10. L.J. 572. 
ae ee ae L, Bs 


P, 0. 23; 2 Suth. P, 0. 'T.- 180; 2 Sar. P. 0. J. 420; 20 < 
E.R 


a 838. 

(5) 14 M. I. A. 241; 11B. L. R. Yl: 2 Suth, P, 0, 
J. 491; 2 Sar. P. C. J. 734; 20 E. R. 779. 

(6) 21 W. R. 386;.18 B. L, R. 416. 

(7) 13 Jnd.. Cas. 608% 15 C. L. J, 220; 16 0, W. N. 


KO 4 Ind. Cas, 178; 9 O, L. J, 475. 
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` Sr Rash Behari Ghose, (with him Babus 
Ram Charan Mitter, Mukund Nath, Roy 
and Permanand Lahiri), for the Appellant, 
—The suits arise out of proceedings 
under section 106 ofthe Bengal Tenancy 
Act. Thetenure was recorded as perma- 
nent under section 106 of the Bengal 
Tenancy Act. The suits are foramendment 
of the record by striking out the word 

“permanent”, The tenancy began in the 
‘year 1270 B. S. under the terms of the 
dowl kabultyats granted to the defendants. 
Under the kabuliyat the tenants had not 
got the interest of a permanent tenure- 
holder. 

The case is really aoneladed by a judg- 
ment of this Court reported as Prodyot 
Ooomar Tagore vw. Krishnamont Dasya (9). 

Babu Ram Chandra Mojumdar (with him 
Babus Brojolal Ohakrabarty and Baroda Coomar 
De), for the Respondents,—The appeal is con- 
cluded by findings cf facts. The dowi kabuli- 
yat is only a pieceof evidence. The learned 
Jpdge in the Court below came to the 
` conclusion on the evidence, both oral and 
documentary, that the interest of the 
tenante was that of permanent tenure- 
holders. The case in Prodyst Ooomar 
Tagore v. Krishnamont Dasya (9) is dis- 
tinguishable; ‘there was no finding in that 
case that the tenancy originated before the 
dowl and, therefore, the Judge held that the 
origin of the tenancy was after the dowi, 
That case, therefore, does not apply. Even 
if it does, the decision in that oase is not 
“a correct one. It was desided as if if 
was a first appeal. In second appeals the 
learned Judges of the Court are bound by 
findings of facts. Moreover, the reasons 
for the desision in Prodyot Coomar Tagore v, 
Krishnamont Dasya (9) are not in accord- 
ance with law. The question of perma- 
nenoy is a question of fact, See also Ravi 
Veeraraghavulu v, Bomma Devara Venkata 


(10). 


t reply.- 
J UDGMENT, 


~ PLETOHER,, J.—-T hese aie are preferred: 


by the’ plaintiff against. the | decisions of 


(9) 40, Ind. Cas, 518; 21-C, W. N., -809. 


(10) 25 Ind. Cas, 3C5; 37 M, 4499 16 MM... T 262;- 
(1914) M. W. N, 695; 1 L. W. 779; 27 M. Lads 461; 2.20. 
C. L. J. 375; 19 O. W. N. 97; 16 ‘Bom. L. R, 853; + 


411. A. 258 (P. O.) 

2 4 e é a 
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es. Ad 


Sir Rash Behari Ghose was not salled upon 


the learned Spesial Judge of Mymensingh, 
dated the 12th February 1916, affirming 
the decision of the Assistant Settlement 
Officer of the same place. The appeals 
arise out of certain proceedings instituted 
under the provisions of sestion 106 of the 
Bengal Tenancy Act. The defendants 
have been entered on the record as perma- 
nent tenure-holders. The plaintiff objects 
to the entry so made and brought the 
suits to amend the record by striking out 
the word permanent. The question is “are 
tenants permanent tenure-holders?"” The 
facts as found are these: First of all, 
the defendants have been holding under 
the terms of certain dowi kabuliyats, these 
dowi kabuliyats going back to the year 
1270. The defendants or, rather, the 
persons tbrough whom they olaim were 
tenants prior to 1270. But when the 
tenancy was created or what was the 
period of the tenancy earlier than 1270, 
is not capable of being” asdértained. That 
is the finding of fact made by the lower 
Appellate Court. If once one comes to the 
conclusion that the tenancy that existed 
before 1270 sannot be ascertained—it may 
be a yearly tenancy, may be è tenancy 
for four years or may be for “any other 
term—then one has got to look at the dowl 
kabultyats; and, under the terms of the 
dowi kabuliyats, there is no doubt that 
the interest that the tenants took was not 
that of a- permanent tenure-holder. e This 
oase is not distinguishable, in my opinion, 
from the decision of this Court reported 
as Pradyot Coomar, Tagore vy. Krishnamoni 
Dasya (9), nor do I think that it is dis- 
tinguishable from the other group of appeals, 
namely, Second Appeals Nos. 1040, 1104 to 
1109 of 1916 in which we have delivered 
judgment this morning. These appeals 
are, therefore, allowed. The 
Rights must be amended by omitting. there- 
from. the word ‘permanent, as 
the interest that ‘the defendants hold. Let 
thé condition in “the. dowi kabuliyats, as 
has been entered in :the. ‘record + ‘in Second: 


Record-of*. 


describing - 


Appeals Nos, ` 1040, 1104 th 1109 of 1916, 


be also entered 
reference to these’-cases. We -make no 
order as.to the. costs i in these appeals. 
- SHAMSUL Hup, d. —I agree. 

ae =e . Appeal allowed, 


in‘ the record.’ with. 
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¢ BOMBAY HIGH COURT. 
Civit Appiication No, 622 or 1917. 
February 6, 1918. 

Present:—Sir Stanley Batchelor, Krt., Acting 
Chief Justice, and Mr. Justice Heaton. 
ANANT NARAYAN DESHPANDE— 

Derenpant No, 1—Appiicant 
versus 
RAMCHANDRA GANGADHAR 


DES A PANDE—Pvainrirs—Opronent, 

Civil Procedure Code (Act F of 1908), O, XLF, r. 5 
~-Appeal to His Majesty in Cowncil—Value of sud ject- 
matter of suit, dispute as to—Remission of dispute to 
trial Court, when to be made. 

_ Plaintiff filed a suit to obtain possession of certain 

property and for an injunction restraining the 
defendant from interfering with the plaintiff's 
. possession, The trial Court decreed the suit and 
for the purpose of assessing Pleader’s fees held 
that the value of the suit was Rs. 4,000. The 
defendant appealed to the District Judge, but made 
no objection to the trial Judge’s finding as to the 
value of the suit. His appeal was dismissed and 
he appealed to the High Court but even there 
no question was raised as to the value of the pro- 
perties involved in the suit. The High Court dis- 
missed the defendant's appeal, who then applied for 
leave to appeal to His Majesty in Council and asked 
for an order remitting the case to the trial Court 
under Order XLV, rule 5, of the Civil Procedure Code 
for an enquiry as to the amount or value of the 
subject-matter of the suit: 

Heid, that it was too late for the defendant to re- 
open a finding, which he had consistently acquiesced 
in, in order to enable him to prefer an appeal to 
His Majesty in Council. [[p. 5, col.-1.] 

Application for leave to appeal to His 
Majesty in Council. 

Mr. Jayakar (with him Mr. D. d. Tulja- 
purkan), forthe Applicant. 


Mr, M. V. Banat, for Opponent No. 1. 


JUDGMENT. 

BATCHELOR, Ac. ©. Ja—The present ap- 
Plicant, who was the lst defendant in the 
original suit, has obtained a Rule to show 
cause why he should, not be allowed to 
appeal to the Judicial Committee of the 
Privy Council against our judgment of the 
"th Febuary 1917. The snit was filed to 
obtain possession of certain property, and 
for an injunction restraining the lst defend- 
ant from’ interfering with the plaintiff's 
possession, The only contested matter with 
which we are now concerned is the adop- 
tion of Datto by Savitri, his aunt. It 
appears that in 1864, Savitri went on 
pilgrimage with her brother Dadambhat and 
his nephew Datto, and in February 1864 she 
purported to adopt Datto, who according to 
her gcaonut was given in adaption hy 


Dadambhat. In 1879 Dattoe a married 
man, had a son, who is the present 
applicant, the Ist defendant. There was 
prolonged litigation concerning the validity 
of this adoption during the years 1882 
and 1888. , Ultimately in 1891, Savitri 
again went through the seremonies ap- 
propriate to the adoption of Datto. Indeed 
the lower Courts have found, and in our 
judgment we ascepted that finding, that 
there was no valid adoption of Datto in 
1864, but that the adoption must be referred 
to the ceremonies gone through by Savitri 
in 1881, 

The learned Counsel for the present 
applicant does not seek to disturb this 
finding, but contends that upon the assump. 
tion that the adoption was made in 1891, 
his client has a substantial point of law 
under sestion 110 of the Civil Prosedure 
Code. That point of law is that, as the 
applicant contends, when a Hindu married 
man is adopted, a son born to him prior 
to the adoption passes with him into 
the adoptive family, and his rights ane 
to be ascertained upon that footing. The 
contention is that under Hindu law, the 
son of the adopted man does not remain 
in his natural family. Precisely the opposite 
was decided by this Court in Kalgauda 
Tavanappa Patil y. Somappa Tammangauda Patil 
(1). Mr. Jayakar, however, contends that the 
question is a substantial question of Hindu 
Law, such as would justify the granting of a 
certificate to his client. Assuming that 
that argument is well-founded, and it is 
unnecessary to pronounce whether it is so 
or not, the applicant has still to satisfy 
another condition imposed by section 110 
of the Code, that is, he has to satisfy us 
that the amount or value of the subject- 
matter of the suit in the Court of first 
instance was Rs. 10,000 or upwards, and 
the amount or valne of the subject-matter 
in dispute on appeal to His Majesty in 
Counsil is the same sum or upwards. 
Mr. Jayakar admits that at present he is 
not in a position’ so to satisfy us, but he 
contends that under Order XLV, rule 5, he 
is entitled to an order remitting. the case > 
to thé lower Court for inquiry as to the 
amount or value of the subject-matter, 
seeing that a dgspute ‘upon this point has 


(1) 3 Tud. Cag, $99; 33 R. GO9.11 Bom. L. BR. 797, 
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arisen between the parties. Put I do not 
think that*the present applicant can now 
beheard to say that there is a “dispute 
upon this point which would justify an 
order of remand. In the trial Court Issue 
No. 8-framed by the learned Subordinate 
Judge was, what is the valus of the claim 
for the purpose of assessing Pleader’s 
fees? In other words, that issne raised 
the exact question, what was the value 
or, amount of the subject-matter of the 
, suit. The learned trial Judge decided 
that this value was Rs. 4,000, and if is 
instructive to notice the reasons upon 
which that determination is based. The 
trial Judge says, “the parties have said 
nothing, nor have they given any evidence 
on this issue. Taking into consideration 
the assessment and the area of the suit 
lands and also the market value of the 
house in dispute, I find that the value of 
the suit properties for the purpose of 
assessing the Vakil’s fee is Rs. 4,000.” 
In other words, though a ‘distinct issue 
as to the value of these properties was 
bised by the defendants, they did not 
elect to give any evidence whatever upon 
it, They failed in the trial Court, and it 
was they who appealed to the Distriot 
Court, yet in the District Court they 
made no objection to .the trial Judge’s 
finding upon this issue. On the contrary 
they clearly acquiesced in it,as is shown 
by their own estimate of the value of 
these properties. This estimate was the 
Rs. 4,000 which had been determined by 
the trial Judge. Similarly, in the appeal 
before the Court, no question was raised 
as to the value of the properties involved 
in the suit. In these circumstances, it 
seems to me that it is too late for the 
Ist .defendant to re-open a finding which 
he has consistently acquiesced in, in order 
now at the eleventh hour to provide 
him with the means of taking this litiga» 
tion ‘to the Privy Council, 1 think he 
‘ought to be held to be concluded by the 
result of the inquiry which has already 
been made. On these grounds, I would 
refuse the certificate and discharge the Rule 
‘with ‘costs, ~ A i 
Heaton, J.—I also would refuse a certi- 
ficate. I think that there is a dispute 
bet ween the parties as to theeamount or value 
of the subject-matter of the suit, a dispute 
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that is, of the kind provided forin rule 9 
of Order XLV of the Code. That betng 80, 
it is for us to determine whether we think 
6t to refer this dispute to the Court of 
first instance. Personally I do not think fit 
to make any such reference. From the 
reasons stated by my learned brother it is 
olear that the point has already been de- 
cided, and the decision has been accepted by 
that very party who now wishes to obtain 
a very materially different decision on the 
same point. I am wholly disinclined ta, in 
any way, encourage or facilitate efforts of this 


kind. 
Rule discharged. 


COURT OF THE FINANCIAL COMMIS- 
‘SIONER, PUNJAB. 
Revenve Revision No. 11 ov 1917-18. 
February 20, 1918. 

Present: —Mr Maynard, F. C. 
SANWAN SINGH asp orgaers—Dk&FENDANTS 
— APPLICANTS 

Versus e 

BUTA -—PLAINTIFF—RESPONDENT, 

Punjab Tenancy Act (XVI of 1887), s, 13—Com. 
mutation of rent—Mortgagee with possession, whether 

can commute produce rent into cash rent, 
Though a mortgagee with. possession is technically 
a landlord during the term of the mortgage, he 
cannot under section 18 of the Tenawcy Act 
commute produce rent into cash rent so as to 
bind the mortgagor landlord after the redemption of 


the mortgage. [p. 6, col. L] 

Revision from the order of the Commis- 
sioner, Jullandur, dated the 31st October 1917 

Mr. Jagan Nath, for the Applicants. 

Mr. Fakir Chand, fœ the Respondent. 

JUDGMENT,—I have heard Counsel for 
the parties. The landlord sued his tenants for 
the value of rentsin kind. They pleaded 
that the mortgagee of the land had, prior 
to its redemption, commuted the rent in 
kind for a rent in casb.. The first Court 
decreed the claim and the Collector, in his 
appellate order, said that the landlord is 
not bound by the arrangement made by 
the mortgagee. The Commissioner reports 
the case for orders on the ground that the 
mortgagees were the landlords within the 
meaning of section 13 of the Tenancy Act, at 
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the time when theyagreed to the commuta- 
tion o€ the rent in kind. 

The mortgagees were certainly the land- 
lords during the term of the mortgage, and 
under section 13 the rent in kind conld 
not have been commuted for a rent in 
sash without the consent of the mort- 
gagees as well as the consent of the tenants. 

But the point which I have to decide 
is a different one. The question is whether 
the consent of the mortgagees and the 
fenants was sufficient to validate the com- 
mutation. lf every person, who is, for the 
time being, technically the landlord of 
"land, is entitled to give validity by his consent 
toa change in the method by which rent 
is paid, it would be open to a widow hav- 
ing only a life-interest, or a mortgagee 
whose mortgage is on the point of redemp- 
tion, or a person holding a temporary farm 
of land for the recovery of an arrear of 
land revenue or by order of a Court exe- 
outing a decree, to impair very seriously 
the value of the landlord’s rights by agree- 
ing to an unfavourable commutation. 

It isa general principle of law that a 
mortgagee is nof entitled to change the 
terms of a lease of property mortgaged to 
him. No doubt it is open to him, if he 
should desire to do so, to waive the recovery 
of rent, or°of part of the rent, during the 
continuance of the mortgage. If he had 
the power to do more than this, his rights 
as mortgagee would be extended beyond 
the term of the mortgage, which is the 
occasion of their existence. It would not 
be within the scope of the Punjab Tenancy 
Aot (which, byits preamble, purports to amend 
the Jaw relating to the.tenancy of land) to 
give to a mortgagee such extended rights: 
and section 13 of the Act does not, in effect, 
confer any authority such as is suggested in 
the order of reference.’ 

Revision rejected. 


> 
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OUDH JUDICIAL COMMISSIONER'S, 
COURT. = 
Seconn Rent Arrear No. 26 or 1916.6 
August 30, 1916. 
Present:—-Pandit Kanhaiya Lal, A. J, C. 
Musammat NIDHA—PLaintirr— 
APPELLANT 
VETEUS 
RAM PRASAD—Derenpant, Thakur 
AMIR HAIDER—Intervensr— 


— RESPONDENTS. 

Landlord and tenant— Rent, arrears of, suit for— 
Intervener, payment to, plea of—~Receipt of rent in good 
faith wp to period in suit, effect of. 

Where in a suit for arrears of rent the defendant 
pleaded that he had paid the rent for the period in 
suit to an intervener, and the plaintiff proved that 
up to that period he had actually and in good faith 
been in receipt and enjoyment of rent: 

Heid, that under these circumstances the plaintiif 
was entitled to a decree against the defendant, who 
had noright to pay the rent for the period in suit 
tothe intervener, [p. 7, col. 1.] 


Appeal from the decree of the District 
. Judge, Rae Bareli, dated the 13th March 1916, 
reversing the order of the Deputy Collector, 
Rae Bareli, dated the 8th December 1915. 
Syed Ali Mohammad, for the Appellant. - 
Babn Aditya Prasad, for the Respondents: 


JUDGMENT.—This appeal arises out 
of a suit for arrears of rent brought by 
the plaintiff-appellant for 1821 and 1322 
Fasli against Ram Prasad. The defence 
of Ram Prasad was that Thakur Amir. 
Haider took possession of the entire village . 
in 1821 Fasli, that since then all the 
tenants have been paying rent to him, 
and that he tod consequently paid rent to 
him for the period in suit. It was further 
pleaded that the pattis of the village were 
jointly owned by several oc-sharers and 
that the plaintiff alone was not competent 
to sue. Thakur Amir Haider was, therefore, 
added as co-defendant. It does not appear Ê- 
whether he was directed to file a written 
statement, but it is admitted on his behalf 
that he realized the rent from Ram Prasad 
for the period in suit, 

The Assistant Collestor found that the 
practice in the village was for each co- 
sharer to collect rent from each tenant to 
the extent of his share, that it was doubtful 
whether Ram Prasad paid rent as alleged 


‘to Thakur Amir Haider as the latter was 


not aco-sharer in one of the patitis, and that 
if any such ‘payment was made, if was not 


” made in good faith. He, therefore, decreed 


eo: 
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the claim. In appeal the learned District 
Judge rdVersed that decree on the ground 
fhat the village was joint and undivided 
and that the payment of rent to one 
co-sharer was binding on the others. 

The learned District Judge does not, 
however, appear to have approached the 
case from the right standpoint. As 
pointed ont in Sripat v. Ram Saran 
(1), which was followed in Okandrawati 
Kunwar v, Bhagwanta (2), the only 
point material to the desision of such 
a oase is whether the rent was received 
prior to the period in suit by the plaintiff 
or by the intervener, and it is ‘for the 
_ plaintiff to prove that he actually and in 
good faith was in raceipt and enjoyment 
of the rent during that period. That 
evidence has been supplied by the plaintiff, 
who examined the Patwari of the village 
on the point. The Patwari gave evidence 
that for the last 20 or 25 years the 
arrangement was that each cao-sharer used 
to realize the rent of his share from each 
tenant and that this arrangement continued 


in force till Kharif 1321 Fash, when 
. Jagannath, the husband of the plaintiff, 
was alive. Gokul Prasad, the Wasilbaqi 


Nawis, states that the revenue is also paid 
separately by each co sharer. The learned 
District Judge observes that the arrange- 
ment was not permanent and was not 
binding on the tenants, but the evidence 
of Gangadin and Baijnath, who were 
produced by the intervener, shows that the 
-arrangement was observed and .sontinued 
in force till the period in suit. They 
admit that the plaintiff used to realize the 
rent from Ram Prasad and also from 
the other tenants prior to 1321 Fasli and 
that from three years the intervener has 
started realizing the rent on his . own 
account. On that evidenae the plaintiff was 
entitled to a decree against Ram Prasad, 
who has no right to depart from the 
previous practice and to pay the rent 
for the years in suit to the intervener. 

It appears that there is a dispute 
between the intervener and the present 
-plaintiff in regard to the redemption of a 
mortgage under which the plaintiff claims 
to be in possession. The intervener alleges 


5 (1) 2 0. C. 137. 8 
(2) 35 Ind. Cas. 444; 190, O, 32, 


+ 
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that he has paid up the money due ot 
the mortgage to Jagannath, the husband 
of the plaintiff, He files a receipt, pure 
porting to have been given to him by 
Jagannath, in proof of that statement. The 
receipt is unregistered and is not admissible 
in evidence in proof of the extinction of 
the mortgage under section 17 of the 
Indian Registration Act (XVI of 1908). 
Jagannath was illiterate. The genuineness 
of that receipt is denied by the plaintiff. 
An application made by the intervener to 
get mutation of names effected in his favour 
on the strength of that receipt was unsuc- 
cessful, and the assertion of ‘the plaintiff 
is that since that date the intervener bas 
been trying to take forcible possession. 
On the evidence of the witnesses produced 
by the intervener himself, if cannot be 
said that the alleged payment of rent was 
made to him in good faith. 

The appeal is, therefore, allowed and the 
decree of the Conrt of first instance restored 
with costs throughout. 

Appeal allowed. 


PUNJAB CALEF COURT. 
Secorp Civiu Appaan No. 2305 or 1917. 
May 2, 1918. 

Present: —Mr, Justice Shah Din. 
CHHANGA—-PLAINTIFF — APPELLANT 

, versus 
PHUMMAN SHAH—Dersnpayt— 


RESPONDENT. 

fistoppel —Suit for possession of land—Ayreement by 
plaintiff in previous swt to. gire up land—Relinquish. 
meni Plaintiff, whether estopped from bringing second 
suit. 

In a suit for possession of land it appeared that 
the plaintiff had, in an earlier suit brought against 
him by the present defendant, agreed to give up 
possession of the land in dispute to the defendant 
(the then plaintiff) by a deed of compromise: 

Held, that the deed of compromise : executed by ` 
the plaintiff in the earlier suit operated as a relin- 
guisbment of his right, title and interest in the land 
and that he was estopped from alleging that he still 
had a subsisting title to it. [p. 8, col, 1.] 


Second appeal from the deoree of the 


‘ , District Judge, Gurdaspur, dated the 19th 
+ `. May 1917, affirming that of the Subordinate 


MAHADEC GIR V. BHAGWANT SINGH, - 


. Judge, Ist class, Gurdaspur, dated the 
12th March 1917, dismissing the suit with 
costs. 

Mr. Vaughan, for the Appellant. 

Bakhshi Tek Chand, forthe Respondent. 
` JUODGMENT.—-The. facts are fully 
stated in the judgment of the District 
Judge and need not be repeated. I have 
referred to the-record of the suit of 1909, 
which was brought by the present defend: 
ant, -Phumman Shah, against the present 
plaintiff, Chhanga, and 1 have no hesitation 
in agreeing with the District Jadge that 
tke compromise, dated the 6th July 1909, 


"by which the present plaintiff agreed to 
. give up possession of the land now 


in 
dispute to the present defendant, amounted 
to a relinquishment of his right, title and 
interest in the’ land and that the plaintiff 
is now estopped from claiming back the 
land on the ground that it belongs to him 
and that no sale of if in favour of 
defendant had ever taken place. 

I think that the District Judge is wrong 


‘in thinking that the doctrine of res judicata 


applies to the present oase, because I find 
that the suit of 1909 was dismissed on 
the strength of the compromise between 
the parties and mot deereed, and this is 


` gonceded by the present cefendant’s learned 


Pleader. But the doctrine of -estoppel 
clearly applies in favour of the defendant 
and the plaintif is precluded from alleging 
now that he still has a subsisting title in 
the land in suit. 

“The appeal fails and 
cosis. 


is dismiseed with 


Apreal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
K COURT. 
Civit Revision No. 73 or 1917, 
: June 6, 1917. 

Present: —Pandit Kanhaiya Lal, A. J. C. 

MAHADEO Gi R—PLAINTIFE— APPLICANT 
» BENBUS 
BHAGWANT SINGH AND ANOTHER-—- 


Derenpants— Opposite PARTY, 
Jurisdiction of Civil and Revenue Ocurtsa—Landlord 
and tenant—Under-proprietury plots, possession of, sut 
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fon— Succession, plaintiffs right of, im ‘dispute, effect of 


- —Admission of fact, subsequent, whether gusts juris. 


diction once vested, 

A subsequent admission of a fact: ‘cannot ve away 
a jurisdiction if it is once vested, [p.$8, col. 

The plaintiff sued for possession of ja under- 
proprietary plots on the allegation that he ‘was the 
heir of the deceased under-proprietor and had been 
dispossessed from those plots by the defendant land- 
lord. The defendant denied this allegation, but at the 
time of argument in the Court of first instance he 
admitted that the plaintiff was the heir of the 
deceased under-proprietor: 

Held, that the relationship of landlord and tenant 
having ‘been denied in the pleadings and the plaintiff's 
right of succession being in dispute, the suit was 
rightly filed in the Civil Gourt. [p. 8, col. 1.] 

Chandika Bakhsh Singh v. Musammat Raghunath 
Kunwar, 18 Ind, Cas. 284; 16 O. 0. 105, distinguished. 


Revision against the order cf the District 
Judge, Fyzabad, dated the 17th March 1917, 
confirming the order of the Munsif, Fyzabad, 
dated the 2nd February 1917. 

Mr. Mohammad Waim, for the Applicant. 

Mr, M. A. Khan, for the Opposite Party. 


JUDGMENT.—The plots in dispute were 
held in bit right by Sheo Pershad: Gosain, 
who was succeeded by his disciple Sheogir, 
who died about 5 years ago. Tt was at 


one time denied that the plaintiff was the . 


disciple and heir of Sheogir but at the 
time of argument in the Court of first 
instance, the plaintiff’s right to inherit the 
under-proprietary _ holding of Shecgir was 
conceded. 

The plaintiff alleged that he was in pro- 
prietary possession of the plots for a year 
after the death of Sheogir and was ejected 
about 4 years before this suit, It is 
not clear, however, whether if he held 
the land in bis possession he did so 
through tenants, or was in cultivatory pos- 
session of the same. The defendant denied 
that the plaintiff ever got possession, 

The Courts below returned the plaint for 
presentation to the proper Court, though no 
issue was raised on the point. 

As the right of succession was disputed in 
this care, the case was not, as pointed out 
in Thakur Kishen Kuer v. Mahant Bajrang 
Das (1) and Raghubar Dayal v. Chandan 
(2°, excluded from the jurisdiction of the 
Civil Court. A subsequent admission of a 
fact cannot take away a jurisdiction if it was 
once vested. 


(1) 10. 0. 172. è 
(2) 10 0. C, 23, 
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The Patwéri says that the defendant has 
been in posfssion-for six years, and there 
is no positive evidence on the record to show 
that the plaintiff ever got possession or was 
in physical occupation of the land himself, 

The decision in Ohandika Bakhsh Singh 
y. Musammat Raghunath Kunwar (3) would 


apply, if the plaintiff was not in physical’ 


occupation. In any event the relationship 
of landlord and tenant was denied in the 
pleadings, and the suif was rightly filed in 
the Civil Court, 

The application is, therefore, allowed and 
the suit remarded to the Court of first 
instance for disposal on the merits. The 
costs of this application will abide the 
event, 

j Cause remanded. 


(3) 18 Ind. Cas, 284; 16 O. 0. 105. 


PUNJAB CHIEF COURT. 
Civir, APPEAL NO. 2733 or 1915. 
April 2, 1917. 
Present:—Mr. Shah Din, Chief Judge. 
AZIZ BAKHSH AND OTHERS —Deranpants— 
APPELLANTS f 
Lersus 


SULTAN SINGH ayn OTHERS—PLAINTIFFS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 39 (1) ( c), 
47-—-Order amending decree, whether appealable— 
Execution — Transfer of decree for execution to Court 
within whose jurisdiction part of property covered by 
decree lies—Jurisdiction of Court to which decree trans. 
ferred, 

Nouppeal lies from an order of the execution 
Court amending a decree, inasmuch as the order 
cannot be said to relate to the execution or satis- 
faction ofthe decree within the meaning of section 
47 of the Civil Procedure Code. [p. 9, col, 2.3 

A. Court to which a decree is transferred for execu- 
tion by sale of certain immoveable property situate 
within its jurisdiction, is competent under section 
39 (1) (c) of the.Civil Procedure Code to execute the 
decree by the sale of such property even where 
the whole of the property covered by the decree ig 
not situated within the local limits of its jurisdiction, 
[p. 10, col. 1.] 


Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Ist Class, 
Delhi, dated the 21st April 1915, 

The Hon’ble Mr, Fazl- i- Husain, for the 
Appellants. 


we 
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. Lala Moti Sagar, R. S5., fdr the Respondents.. 
JUDGMENT,—The facts are fully given in 
the.order of the lower Court; and the 
questions for decision in this appeal are:— 
1, Whether the orders of the lower Court, 
dated the 25th March 1913 and the 15th 


August 1914, transferring the decree for 
execution to the Meerut | Court were 
invalid: — 


(a) because they were passed after tle 
death of one of the judgment-debtors, Mu- ` 
sammat Kalsum Bibi, without her heirs and 
legal representatives being beought on the 
record; and 

(b) because the whole of the property 
covered by the final decres passed by the 
lower Court on the 18th February -1913 is 


.not situated within the jurisdiction of the 


Meerut Court, and, therefore, section 39 
(1) (e) of the Civil Procedure Code is not 
applicable to the case, 

‘2, Whether the lower Court was right in 
amending the decree, dated the 18th February 
1913, by including therein a List of the 


“property that was ordered to be sold. 


As regards the second question raised, the 
Pleader for the respondent bas taken the 
preliminary cbjection that no appeal lies 
from the order of the Court amending the 
decree, inasmuch as that order is Not covered 
by section 47 of the Civil Procedure Code. 
This contention is glearly right, as the order 
amending the decree cannot be said to relate 
to execution or satisfaction of the decree. I, 
therefore, decide that no appeal lies te this 
Court from this part of the lower Court’s 
order, 

In regard to the, first question set out 
above, the Counsel] for the appellants has 
overlooked the fact that the frst certificate 
of transfer was granted to the decree- 
holder on the 25th March 1913 before 
Musammat Kalsum Bibi died. She died 
in May 1913, and on the 17th April’ 
1914 the desree-holder made an applica- 
tion in the Delhi Court praying that 
Musammat Kalsum Bibi’s legal representa- 
tive be brought on the record in substitu- 
tion for her. Notices were issued to the 
said legal representatives and were served 
upon them on the 2ndand 5th May 1914. No 
objection appears to lave ever been raised 
by them to their being inpleaded as the 
legal representatives of Musammat Kalsum 
Bibi, and, therefore, the transfer certificate, 
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dated the 15th August 1914, if otherwise 


valid, cannot be objected to by the present 
appellants on the ground that they should 
not have been brought on the record as 
Musammat Kalsum Bibi’s heirs and their 
names entered in the amended deoree. 

There ramains the contention that under 
section 39 (1) (c) of the Civil Prosedure Code 
the Meerut Court would have jarisdiction, 
upon a transfer certificate being given by the 
Delhi Court to execute the decree -by sale 
of the immoveable property of the appel- 
lants situated in Meernt, only if the whole 
of the property covered by the deoree 
were situate within the local limits of the 
jurisdiction of that Court. In support of 
this contention, reliance has been placed 
on Maseyk v. Steel and Oo. (1). That 
decision is, however, notin point. What was 
decided there was that the Rajshaye Court, 
within the local limits of whose jurisdiction 
only a portion of the property covered by the 
decree was situate, had power to execute the 
decree so as to sell that portion of the 
property also whieh was situate outside its 
own jurisdiction and within the jurisdiction 
of the Nyadumka Court, It was not 
decided in that case, as it was not neces- 
sary to decide, that the Nyadumka Court had 
no power *upon a transfer certificate being 
granted by the Rajshaye Court, to sell in 
execution of the decree that portion of the 
property covered by it which was situate 
within the jurisdiction of that Court but 
was gutside the jurisdiction of the Rajshaye 
Court. Certain observations made by the 
learned Judges of the Calcutta High Court in 
Jagernath Sahat’ vy. Dip Rani Koer (2) support 
the view that in the present case the Meerut 
Court would have power to sell the property 
situate within the local limits of its 
jurisdiction upon the decree being tranafer- 
red to itfor execution by the Delhi Court, 
and I have no hesitation in agreeing in tbat 
view. 

For the reasons given above, I hold 
that the order passed by the lower Court 
is correct and I dismiss this appeal with 
costs. 

Appeal dismissed. 


ae 14 ©. 661 at pp. 672, 673; 7 Ind. Dec. (N. 5) 
“a 220. 871 at p. 875; u Ind, Deo. (x. s.) 577. 
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BOMBAY HIGH COURT. 
First Civit Appeat No, 99%F 1917. 
February 26, 1918, ` 
Present: —Mr, Justice Beaman and Mr. 
Justice Heaton. : 
BHIMANGAUDA KONAPGAUDA PATIL 
APPLICANT—-APPELLANT . ‘ 
Versus > 
HANMANT RANGAPPA PATIL— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s 54—~ 
Partition, decree for—Partition effected by Collector— 
Court, whether can inter fere with Collector's proceed. 
ings. 

A Civil Court referring a case to the Collector for 
partition under section 54 of the OQivil Proce. 
dure Code has no power to examine or interfere 
with the action of the Collector in effecting the 
partition [p. 1], col, 1.] 

Shrinivas Hanmant v. Gurunath Shrinivas, 15 B, 527; 
8 Ind. Dec. (Nn. s.) 856, followed, 


First appeal against the. delisou of 
the First Class Subordinate Judge, Belgaum, 
in an Applieation in Darkhast Nc. 468 of 
19:5. 

Mr. G. S. Ras, for the Appellant. 

Mr. G 8S. Mulgaokar, for the Respondent. 

JUDGMENT. . . 

Beaman, J.—The facts of this cise are, in 
my opinion, substantially the same as those 
in the case of Dev Gopal Savant v.. Vasudev 
Vithal Savant (1) and absolutely identical 
with those in the case of Shrinivas Hanmant 
v. Gurunath Shrinivas (2). That being so, I 
should have thought it unnecessary to add 


a word, the oase being covered by such 
high authority, but for the use made 
of other cases in argument by Dewan 


Bahadur Rao, for the appellant, one of 
these being a resent decision of this Court 
in thecase of Ramchandra Dinkar v. Krishnaji 
Sakharam (3). Such cases, whether in this 
Court or, as in the case of Chinna Seetayya v. 
Krishnavanamma (4), in other High Courts, 
when reduced to the bare desision they 
give, appear to me to amount simply to saying 
that in every case there isan appeal from 
the Collector acting under section 54 to the 
Court under whose decree he has been 
making that partition. I think that that view 
is in direct corflieb with ` the view taken 
in tke eases I have first mentioned, but 


(1) 12 B. 871; 13 Ind. Jur. 27; 6 Ind. Dec. (N. 5). 
3}. 
(2) 15 R. 627; 8 Ind. Dec. la 8.) 366. 


(3) 31 Ind. Cae. 31}; 40 B. 118; 17 Bom. L. R. 967. 
sy 19 M. 486; 6 Ind. Dee. (x. s.) 1009, 

$ 
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before them; 
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I. am also sure that a very little examination 


pe 


_of those ia our High Court would show that 


tke learned Judges responsible for them 
foand grounds of distinction in the facts 
else they would certainly 
have followed the earlier decisions of this 
Court. This was undouktedly so in 
the latest case, where the decision of the 
Court went upon the findings of the Courts 


below that the terms of the decree had been 


contravened. “As 1 understand section 54, its 
policy is plain. For áll purposes of effecting 
partition of lands withinits contemplation, the 
Legislature thought that the Collsctor would 


“be better qualified than the Court to carry 


out such partitions.- In other wards, that so 
far from being an inferior agency the work 
was now entrusted to a better qualified and 
superior agensy. If that were really so, 
the policy of the section would at once be 
defeated by allowing an appeal bask from a 
Superior to an inferior Tribunal. On this 
ground I myself should, have gravely doubted 
the line of reasoning followed in several of 
the cases to which we have been referred and 
dhe use of the terminology which overlooks 
what I believe to be the plain and clear policy 
of section 54. However that may be and how- 
ever the facts in cases in which the decisions 
went the other way are distinguishable, it is 
plain that the facts in the case before 
u. ` cannot be distinguished in the 
minutest partieular from the facta which 
were before the Court in Shrinivas Hanmant 
y. Gurunath Shrinivas (2). “Tam content to 
decide the case upon that authority. 

‘I wonld, therefore, dismiss this 
with all costs. 

Heaton, J.—I concur. 


appeal 


Appeal dismissed. 





PUNJAB CHIEF COURT, 
Second Civit Appean No. 1898 or 1917. 
May 16, 1918. 

Present:—Sir Henry Rattigan, Kr., Chief 

l Judge. 
Musammat DIALI-~Pcaintirr— 
‘APPELLANT 
| VETSUS ' 
KALA SINGH AND OTAERS— DEFENDANTS 
l — RESPONDENTS. 
Punjab Land Revenug Act (XYII of 1887), s. 158 
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(2) (xvii)—Partition, suit for declaration of right to 
—Jurisdiction ef Civil Courts—Question for deter- 
mination by Revenue Court. 

A Civil Court has jurisdiction to entertain and 
decide a suit for a declaration that the plaintiff is 
entitled to have certain land partitioned. 

Buta v. Musammat Jiwani, 82 P. R. 1898 (3. B.), 
followed. ' 


Where, therefore, plaintiff sued for a declaration 
tLat she was entitled as the widow of A. to have 
the land jointly held by her and defendants 
partitioned: 

Held, that her suit was maintainable ina Civil 
Court, which would merely decide whether or not 
the plaintiff had a legal right to claim partition, and 
it would be a question solely for the Revenue 
Authorities to decide whether partition should or 
should not be allowed. 


Second appeal from the decree of the 
District Judge, Jullundur, dated the 18th 
May 1917, reversing that of the Munsif 
2nd Class, Jullundur, dated the 3]at 
August 1916, desreeing plaintiff’s claim, 

Bakhshi Tek Ohand, for the Appellant, 


Mr. Badr-ud-Din  Kureshi, for the 
Respondents. kd 
JUDGMENT.—Musammat Diali applied 


to the Revenue Authorities for partition 
of a joint holding but her application 
was refused, the Revenne Officer stating 
in his order that he had induced the 
woman to agree to accept !maintenance 
in lieu of having the land, partitioned, 
She thereafter brought a suit in the Civil 
Court for a declaration that she was 
entitled, as the widow of Atra, to have 
the land, jointly held by herand defend- 
ants, partitioned. She was granted a decree 
by the Munsif, but the District Jivfdge on 
appeal has held that the lower Court 
had no jurisdiction to try the suit which 
was barred under section 158 (2) (resi) 
of the Punjab Land Revenue Act of 1887 
The learned Judgs was of opinion that 
in the present caseno question of title was 
involved and that the only question was 
whether the widow had a right to have 
her share divided off, and this he held 
to be the question solely within the cogniz- 
ance of the Revenue Authorities. 

It appears to me that the learned Judge 
has overlooked the ruling of the Fall 
Bench of this Court reported ag Buta v., 


Musammat Jiwani (1) and upon the authorit 
~ of that ruling which is, I think, squall: 
applicable to the present oase, though 


(1) 82 P. B. 1898 (P. BJ), 
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this iæ the converse of the case actually - 


-~ before the Full Bench, 1 hold that the 
Civil Courts had jurisdiction to entertain 
and decide this suit as framed, I need 
hardly add that the Civil Courts will 
merely decide whether or not the plaint- 
iff has a- legal right to claim partition 
and that it will be a question solely for 
the Revenue Authorities to deside there- 
after, if such a decision becomes necessary, 
whether partition should or shoald not be 
allowed. I accordingly accept the appeal 
and setting aside the order of the District 
Judge, ramand the case under Order XLI, 
rule 23, Civil Procedure Code, to him for 
decision of the appeal on the merits, 
Costs will abide the event. 
Appel accepted, 


OUDH JUDICIAL COMMISSIONER’S 
l COURT. 
SEGOND Civiu Arrea No, 246 or 1917, 

e January 2,1918, 

. Present:—Pandit Kanhaiya Lal, A. J.C. 

Thakur GAURI SHANKAR AND OTHERS . 

— PLAINTIFFS—APPELLANTS 
versus 
ABRAS BEG AND OTHERS— DEFENDANTS 
— RESPONDENTS, 

Appellate Court, power of— Decision, whether can be 
based on point arising out of pleadings although neither 
urged nor covered by any issue—»Custon — Escheat—Re. 
moval of occupant to another house, effect of —Abandon.- 
ment of house, 

An Appellate Court is quite competent to base its 
decision upon a point arising out of the parties’ 
pleadings, if there is evidence on the record as 
regards the same, although it is neither expressly 
taken before the Court nor covered by any of the 
issues framed in the case. [p. 12, col. 2.] 

The mere removal of the occupant ofa house to 
another house is not in itself sufficient evidence of 
an abandonment of a kind which entitles the landlord 
to claim a right by escheat. [p. 18, col. 1.] 

Appeal from the decree of the District 
Judge, Sitapur, dated the 20th March 1917, 
confirming that of the Probationary Munsif, 
Sitapur, dated the 14th December 1916. 

Babu Rajeshwari Prasad, for the Appel- 


lants. 
Syed Ali Mohammad, for the Respondents. 


` of the land on which the 


` entirely different grounds. 


- Skinner v. Naunthal Singh (1) as 
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JUDGMENT—A thatched house standitig f 


in one of the mohallas of Sifapur yas 
occupied by a prostitute named Musammat 


Amiran, She died in 1912 leaving, 
according to the Court below, a sister 
Musammat Abadi. The plaintiffs olaim 


to be the ° Zamindars and propristors 
house was 
situated. Their allegation is that Musammat 
Amiran left no heirs and that according 
to the custom the house essheated to them. 
It appears that in 1908 Musammaté 
Amiran had made a gift cf the house in 
favour of Masammat Shubratan whom she 
had brought up. Musammat Shubratan is 
now in possession of the house. The Court 
of first instance dismissed the claim, 
holding that the custom set up by the 
plaintiffs was not established. The lower 
Appellate Court upheld that decree but on 
It decided that 
the gift made by Musammat Amiran in 
favour of Musammat Shubratan was invalid, 
because the custom recorded in the wajzb- 
ul-arz was wide enough to -forbid gifts 
by tenants of the houses in their ocoupas 
tion, but refused to grant any relief to 
the plaintiffs inasmuch as it fonnd that 
Musammat Amiran had left a sister Musam- 
mat Abadi who was entitled to her pro- 
perty on her death. The point on which 
the lower Appellate Court proceeded does 
not appear to have been expressly taken 
by any of the,defendants in the Conrt 
of first instance, but the fact remaina that 
the allegation of the plaintiffs that” Mu- 
summat Amiran had died without leaving 
any heirs and that on her death the 
house escheated according to the custom to 
the plaintiffs as Zamindars was denied by 
the defendants. It was for the plaintiffs 
to bave established that Musammat Amiran 
had died without leaving any heirs, and 
the lower Appellate Court was, therefore, 
justified in constracting what their Lord- 
ships of the Privy Council described in | 
the 
material for a just decision of the true 
rights of the parties . concerned. Ib is 
true that no issue was raised on the 
point, but the plaintiffs were given. an 


(1) 19 Ind. Cas. 267; 35 A.21i; (19 3) M. W: N 
500; 13 M. L, T. 488; 11 A. L, J. 494; 17 C. L. J. 55%; 
15 Bom. L. R. 502; 1% ©. W. N. 853s 25 M, L Jy O 
40 I. A. 105, WE. 
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opportunièy of cross-examining the witnesses 
who gave evidence about the matter, and 
it does not appear that any request was 
made in the Court below that the plaintiffs 
shoald be given an opportunity for re- 


butting that evidence, if the matter was. 


allowed to be raised. 

It ig next contended that Musammat 
Amiran had abandoned the house in her 
lifetime, but there is no pleaor finding to 
that effect. Musammat Shebratan alleges 
that the donor had given her possession 
of the house in her lifetime and had 
removed to the house of her sister Musam- 
mat Abadi. But the mere removal of 
a person from one house to another is 
not in itself sufficient evidence of an 
abandonment of a kind which would entitle 
the landlord to claim a right by escheat, 
Musammat Shubratan has since re-built the 
house. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Seconp Civin AppeaL No. 3286 or 1916. 
November 10, 1917. 
Present:—Mr. Justice Shah Din. 
BILA—-PLAINTIFF— APPELLANT 
VE? SUE 
SULTAN ALI AND oTsers—Dzerenpants— 


RESPONDENTS, 

Res judicata—Jurisdiction of Cil and Revenue 
Courts—Question of title decided by Revenue Court, 
whether can be re-litigated in Civil Court. 

The decision by a Court of Revenue of a question 
of title, though such decision is necessary for the 
disposal of the case before it, cannot prevent the 
same question being again litigated between the 
same parties in a Civil Court. [p. 14, col. 2.] 

A Civil Court has, therefore, jurisdiction to enter- 
taina suitfor a declaration thatthe plaintiff has 
acquired a proprietary title in the land in suit not- 
withstanding the fact that the -Revenne Court has 
already in a guit for ejectment held that the relation- 
ship of landlord and tenant exists ak the Wai ties, 
[p. 14, col. JE 


Second . ‘appeal from ie deeree of the 
District Judge, Sialkot, dated the 29th 
August 1916. - 

Mr. Ganpat Rai, for the Appellant. 

Mr. Motz Lal, for the Respondents. 

‘SUDG MENT. -—The facts of this case are 
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briefly these: In the revenue papérs the 
plaintiff was entered as a _ tenant-at will 
under the defendants ; and in November 
1911 the latter caused a notice of ejeet- 
ment to be served on the former under 
section 45 of the Panjab Tenancy Aot. 
In December 1911 the plaintiff instituted 
a suit to contest his liability to be ejected 
and obtained a desree in June 1912. In 
December 1914 the present defendants 


instituted a suit in the Revenue Court 
to eject the present plaintiff; the snit 
was decreed by the first Court, and its 
desree was ultimately upheld by the 
Commissioner on the 14th December 
1915. 


On the 14th Maroh 1916 the plaintiff 
instituted the present suit in the Civil 
Court for a declaration to the effect that 
he had acquired a proprietary title to the 
land in dispute, 9 kanals 3 malas, by 
adverse possession. One of the pleas urged 
by the defendants in the answer to the 
plaintiff’s claim was that the suit was not 
cognizable by a Civil Court by reason of 
the decision of the Revenue Court in 
their favour in the ejectment suit of 
1914. The Munsif who tried the suit gave 
effect to this plea, holding that since the 
Revenue Court had already desided that 
the relation of landlord and tenant existed 
between the parties and that finding was 
binding on the Civil Court, the present 
suit was not maintainable. The Munsif 
further held that assuming that a 8nit was 
maintainable, the plaintiff had failed to 
prove that his alleged adverse possession 
had matured into ownership. On this 
ground he dismissed the plaintiff’s suit, 
On appeal the learned District Judge has 
held that the plaintiff's present suit 
is nothing more or less than an appeal 
from the decision of the Revenue Conrt 
in the ejestment suit and cannot, therefore, 
be entertained by a Civil Court. Upon 
this ground alone the learned Judge has 
dismissed the plaintiff’s appeal. 

In second appeal the learned Counsel for 
the plaintiff has contended that the suit 
as laid. is clearly. cognizable by a Civil 
Court, and that the District Judge was 
in error in dismissing if on the ground 
that the Civil Court had no jurisdiction 
to try and determine it In support of 
this contention Counsel has cited Rani 
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Kishori v. Raja Ram (1), Matai Singh v. 
Ajudhya Singh (2), Kharku v. Dittu (3) 
and Jaman v. Ohandiya Ram (4). On the 
other hand, the Pleader for the respondent 
has placed his reliance upon Bihari v. 
Sheobalak (5) and Bed Saran -Kuar v. 
Bhagat Deo (6). 

Although the desisions of the Chief Court 
sited by plaintiff’s Counsel are not direstiy 
-in point, the principle underlying them 
certainly supports his contention. Ranz 
Kishori v. Raja Ram (1), which was 
followed in Matai Singh v. Ajudhya Singh 
(2), lays down that the decision by a 
Court of Revenue of a question of title, 
though such decision was necessary for 
the disposal of the case before it, cannot 
prevent the same question being again 
litigated between the same parties in a 
Civil Court. In the present case it is 
clear that the decision of the Revenue 
Court in the ejectment suit of 1914 on the 
question of the proprietorship of the land 
does not operate as res judicata in the 
Civil Court; and this being so, ib is, 
difficult to see how it can be said that the 
Civil Court has no jurisdiction to try the 
present suit, As observed by the learned 
Judges of the Allahabad High Court in 
Rani Kishori v. Raja Ram (1), “It is 
somewhat difficult to understand what is 
the difference between the plea that the 
jurisdiction of the Civil Court was ousted 
by that dicision (z. e., the decision of the 
Revenue Court on the question of title) 
and the plea that that desision is binding 
as res judicata on a Oiyil Court. They 
seem to be the same thing, only stated 
in different ways.” These cbsei vations are 
fully applicable to the, present case. In 
the case reported as Matai Singh y, Ajudhya 
Singh (2) the suit was instituted ina Revenue 
Court on the allegation that the defendants 
were holding certain land as a muaf grant 
which was liable to resumption under 
Chapter 7 (A) of the Ondh Rent Act, 
and the defendants set up the defense 
that they were proprietors of the land and 


(1) 26 A. 468 at p. 470 A. W. N. (1904) 109. 

(2) 24 Ind. Cas, 223 at p. 24; 17 O. O. 86, 

(3) 70 P. R. 1893. 

(4) 18 Ind. Cas. 918; 83 P, R. 1918; 69 P. W.R, 
1918; 196 P. L. R. 1918.! 

(5) 29 A. 601; A. W, N. (1907) 189; 4 A. L. J. 545, 
' (6) n Ind, Oas, 924; 33 A, 453; 8 A. L. J. 34l 
F, B. + 
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not merely muafidars; and the Revenge 
Court decided against the defendants and 
declared them to be under-proprietors under 
section 107-H of the Act. Thereupon 
the defendants instituted a suit in a Civil 
Court for a’ declaration that they were 
proprietors of the land in question. It 
was held by the Oudh Judicial Commis- 
sioner’s Court that the deosision of the 
Revenue Conrt did not debar the Civil 
Court from trying the gquestion as to 
whether or' not the aforesaid defendants 
were proprietors of the land in suit, 

The last sited authority is very mush in 
point in the present case, and Iam in entire 
agreement with the principle underlying the 
decision in question. 

The respondent’s Pleader relied on Bihari 
v. Sheobalak (5) and Bed Saran Kuar v. 
Bhagat Deò (6), But these desisions are 
based upon certain specific provisions of the 
Agra Tenancy Act No. II of 1901, and 
have, therefore, no direct bearing upon the 
question involved in the present case. ä 

In my opinion the lower Courts were 
wrong in holding that the present suit 
was not cognizable by a Civil Court, I 
accordingly accept this appeal, set aside 
the judgmént and deoree of the District 
Judge, and remand the case for decision on 
the merits. The stamp on appeal will be 
refunded and other costs will be costs in 
the cause. 

Appeal accepted; Suit remanded, 





BOMBAY HIGH COURT. 

APPEAL FROM Orper No. 48 or 1916. 
January 9, 1918. 
Present:—Sir Stanley Batchelor, Kr., 
Acting Chief Justice, and Mr. Justice Kemp. 
BAI NEMATBU—Deranpant—APPELLANT 
versus 
BAI NEMATULLABU—Puarntire— 


RESPONDENT. 

Limitation Act (IX of 1908), se. 5, 14—Ciuvil Pro. 
cedure Cade (Act V of 1908), O. XLVI, r, 4 (2) (b)— 
Review, application for, delay in filing, whether can be 
enacused— Discovery of new evidence —Negligence, absence 
of—Strict proof, meaning: of—High Court, whether can 
weigh sufficiency of evidence before lower Court. 

Plaintiff, a Muhammadan female, sued to establish 
her right of way over land belonging to the defend. 
ant. Her suit was, désthissed and she appealed to 
the District Judge. The appeal was transferred to 
the First Class Subordinate Judge, who dismissed it 
on the 8th Ocfeber 1915, Both the Courts relied 
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upon a certifie copy of a revenue map produced by 
the @defendant. On the 16th October i915 the 
plaintiff began correspondence with the Revenue 
Authorities in order to procure documents with a 
view to test the accuracy of the defendant's map. 
These copies were received by her on the 4th January 
1916, and on the very next day she applied for 
review of judgment to the District Judge on the 
basis of these copies. The District Judge trans- 
ferred the application to the First Class Subordinate 
Judge, who dismissed it on 5th May 1916 on the 
ground that ib was not made to the proper Court. 
On the next day the plaintiff filed a second appli- 
cation for review in the Court of the First Class 
Subordinate Judge: 

Held, (1) that although in strictness the second 
application for review was out of.time it was 
clearly a case which called for the concessions allowed 
by section 5 and section 14 of the Limitation Act; 
[p. 15, col. 2.] 

(2) that there was on the record strict proof, 
within the meaning of Order XLVII, rule 4 (2) (b), 
Civil Procedure Code, which if believed, was sufficient 
to discharge the burden which lay upon the appli- 
cant of showing that she was not guilty of negligence 
in not collecting earlier the evidence upon which 
she wished to rely in the application for review. [p. 
16, col, 2a] 

‘Per Batchelor, Acting C. J—The phrase “strict 
proof” in Order XLVII, rule 4 (2) (b), of the Civil 
Profedure Code, refers to the formal correctness of the 
evidence offered, rot to its effect or result. If the 
record does contain such strict proof, that is to say, 
such formal admissible evidence, it is for the trial 
Court only to assess its sufficiency. [p. 16, col. 2.) 

Per Kemp, J.— The High Court is entitled to satisfy 
itself, under Order XLVII, rule 4 (2) (b), of ‘the 
Civil Procedure Code, as to whether there was 
sufficient evidence before the lower Court, and 
whether such evidence has been properly appreciated 
by it i granting the application for review. ip. 17, 
col. 1. 

Appeal from an order passed by the Addi- 
tional First Class Subordinate Judge, 
surat, in Review Application No. 63 of 1916. 

Mr, Seéalvad (with him Mr. G. N. Thakor), 


for the Appellant. 


Mr. Strangmin, ( Advocate- General), 
and Messrs, B. T. Desai, N. K. Mehta and 
M, B. Date, for the Respondent. 

` JUDGMENT. 

Barcuetor, Ac.,C. J.—This is an appeal 
brought by the original Ist defendant 
against an order made by the learned 
Firat Cliss Subordinate Judge granting to 
the ‘plaintiff a review of the Subordinate 
Judge’s judgment. I am of opinion that 
the learned Judge below ‘was perfectly 
right in allowing this application for review 
of judgment, and indeed I think that he 
was compelled ex debito jusMtie to make 
such’ an order in the circumstances of this 
case. The plaintiff, who was the applicant 

` ? K j e ° 
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for the review, was a Muhamma lan female, 
belonging, therefore, to that category of 
persons, who, according to a well-known 
description by a Chief Justice of this 
Court, are barely to be desoribed as su? 
jurts. It is plain on the record, and indeed 
if has formed part of Mrz Soetalvad’s 
argument for the appellant, that this 
Muhammadan lady’s legal interests were not 
prosecuted by her advisers with all the 
carefulness which the sirenmstances demand- 
ed. It is that want of ecarefulness which 
has caused the delays upon whish the 
appellant now mainly founds, When those 
delays are examined, I think it will be 
seen that al) that we have here is, not 
any actual delay in fact, but a kind of 
constructive delay imputed tothe appellant 
by reason that certain applications made 
from time to time by her legal advisers 
were not applications valid and efficient 
under the law. For instance, tHe plaintiff’s 
appeal was dismissed by the Appellate 
Court on the 8th October 1915. One reason, 
perhaps one of the main reasons, upon 
which the order of dismissal was made, 
was the appearance of acertain map relied 
upon by the present appellant, for that 
map showed a continuous double fine which, 
if it had existed in the original survey 
map ‘of about 1870, would have gone far 
to disprove the plaintiff's claim to an 
easement, But, on the 16th October 1915, 
the plaintiff began correspondence witl the 
Revenue Authorities in order to procure 
dovuments with a view to test the accuracy 
of the appellant’s map, Exhibit 129. These 
copies were received by her on the 4th 
January 1916, and on the very next day 
she applied for review, of judgment to the 
District Judge. Unfortunately through no 
fault of the Muhammadan lady, but through 
some want of attention on the part of her 
legal advisers, this application was irregular, 
seeing that there was then still pending 
before the Court the second appeal which 
had been lodged cn behalf of the plaintiff 
on the 10th of November 1915. That is 
an instance of the kind of delay which, as 
I say, is imputed against the plaintiif in 
these proceedings. Assuming, therefore, 
that in strictness the application for review 
was: out of time, if appears to me olearly 


“to be a case which galls’ for the coucession 


allowed. by section 5 and section 14 of 
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the Tahan Limitation Act.’ Upon this 
point, it seems to me relevant also to say 
that when all argument is éxhausted, the 
real object of this application is, as the 
learned trial Judge pointed out, not so much 
to ‘improve the plaintiff's case by the 
addition of fresh evidence, but to ensure 
that the judgment of the Court shall proceed 
upon true materials and not upon false. 

Then it was urged by Mr. Setalvad that 
the lower Court was wrong in allowing the 
application because the condition prescribed 
by Order XLVII, rule 4, sub-rule (2) (b), 
is not satisfied in this case. That condition 
is expressed in the following words : No 
such application shall be granted on the 
ground of discovery of new matter or evidence 
which the applicant alleges was not within 
his knowledge, or could not be adduced by 
him when the deoree or order was passed or 
made, withont strict proof of such allegation”. 
The learned Counsel contends that if the 


‘evidence tendered upon this point by the 


applicant in the Court below be subjected 
to examination in this Court of Appeal, it 
will be found that such evidence ought not 
to have satisfied the Court of that absence 
of negligence which the Code requires. ` This 
argument,® however, runs counter to the 


‘decision of the Caleutta High, Court in 


Abed Khondkur v, Mahendra Lal De (1), where 
the provisions of section 626 of the Code of 
1882, which correspond with the provisions 
of the Order, now under consideration, were 
examined and discussed by Sir Lawrence 
Jenkins, C. J., and Mr. Justice Woodroffe. 
Sir Lawrence Jenkins there says: “The view 
taken by Mr. Justice Chatterjea in affirming 
the lower Appellate Court is that strict 
proof? means proof that convinced the lower 
Appellate Court, and Sit is on that ground, and 
on that ground alone, that the result can 
be affirmed. In my opinion, this is not the true 
view of the provisions of this chapter relating 
to review of judgments. The word ‘proof’ 


ordinarily has one of two meanings: either the 


gonviction of the ‘judicial mind on a: certain 
fact, or the means whith may help towards 


arriving at that conviction, The use of the 


word ‘strict’ seems to me to point to the 
second of these two meanings, and strict 


_proof,’ in my opinion, means anything which 


may serve directly or indirectly to convince 


(1) 29 Ind. Cas, 282; 420. 880 at p. 837; 19 C.W. 
N. 804. 
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‘Court in legal form and in compliance 


with costs, 
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a Court and has been brought eee 

ith 
the requirements of the law of evidence.’ It 
is formality which is prescribed and not the 
result that is described. This, I think, is 
apparent from the whole. scheme of this 
chapter on review”; and Mr. Justice Wood- 
ruffe’s judgment was to the same effect. No 
doubt that decision is not strictly binding 
upon us arid equally without doubt it is a 
decision which is entitled to the highest 
respect. Speaking for myself, I entirely 
concur in the construction which has been 
placed upon.these provisions by the desision 
ofthe Caloutta High Court, and that con- 
struction appears to me to be probable in itself, 
when itis. remembered that the order in 
question is merely a discretionary order where 
large powers would naturally be confined by 
the Legislature to the Judge of first in- 
stance. Then, I think that the use of the 
somewhat curious words ‘strict proof” also 
confirms the construction which was adopted. 
The words are, not that the absence of negli- 
gence shall be ‘‘conclusively established” 
or even “satisfactorily proved.” What is 
required, as I understand it, is that there be 


strict proof of this absence of negligenceon ` 


the record and the phrase “strict proot” 
refers, I think, to the formal correctness of 
the evidence offered, -not to its effect or 
result. Iocan see nothing repugnant in sup- 
posing that if the record does contain such 
strict proof, that is to say, such formal admis- 
sible evidence, it shall be for the trial Court 
only to assess its sufficiency. At first sight. 
no doubt it might seem thatthe word “strict”? 
is tautologous inasmuch as all proof must 
be strict proof. But itseems to me that there 
wag good reason for the insertion of the 
epithet, and that the desire of the Legislature 
was to déter Subordinate Courts from acting 
upon loose information or inadmissible evi- 
dence upon which they are at times disposed 
to actin these matters. There is no question 
but that onthe record in this case there is 


“strict proof which, if it be believed, is sufi- 
‘cient to discharge the burden which lay upon 


the applicant of showing that she was not 
guilty of negligence in not collecting earlier the 
evidence upon whish-she now wishes to rely. 

On” these grounds it seems to me that 
the order made by the lower Court is right 
and I would affirm it, dismissing this appeal 
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| » Keup, J.-I agree with my Lord the Chief 


Jasgice as to the pointof limitation: I think 
sufficient cause has baen shown bg the re- 
spondent for the delay in making her appli- 


- gation for review., 


With regard to the question as to what 
the scope of the enquiry which the Appellate 
Court should enter upon is, I am of opinion, 
that we are entitled to satisfy ourselves under 
Order XLVII, rule 4 (2) (b), ag.to whether 
there was suficient evidense before the lower 
Court, and whether such evidence has been 
properly appreciated by it when it granted 
the application. If Abed Khondkar v. 
Mahendra Lal De (1) lays down'that the duty 
ofthe Appellate Court is restricted to ascer- 
taining whether the evidence adduced 
Judge is properly’ 
admissible or not, only I must respectfully 
beg leave to doubt its correctness. The 
Subordinate Judge might grant such an 
application on evidence‘on the weight 


-and suffisiency of which no Appellate Court 


would agree with him.: Nevertheless, the 
eyidencse which the plaintiff-respondent now 
seeks to adduce is not for the purpose of 
adding to her evidence in the Court below 
but for the purpose of correcting a mis- 
apprehension into which the Judge was led by 
a material error in Exhibit 129. I, therefore, 


- think that under these circumstances justice 


requires its admission and that this appeal 
should be dismissed with costs. 
` Appeal dismissed. 





PUNJAB CHIEF COURT. 
Seconp Civit APPrRAL No. 842 oF 1917. 
November 30, 1917, 
Present:—Mr. Justice Stadi Lal. 
SAWAN SIN GH—DEFENDANT—APPELLANT 

, VETSUS 
CHATTAR SINGH AND otaers— 
Praintires, BELA SINGH AND ANOTHER 


. -—Derenpants-—-ResponDe sts, ae 
Limitation Act, (IK of 1908),°s. 26 —Easement — 
User for 19 years and © months, whether sufficient to 
establish right of easement—Obstruction, acquiesced in 


- for less than a year, effect of--Exzplanation to section 


26, construction of. 
. Plaintiff brought a suit for an injunction restrain- 
ing the defendant from interfering with his right, 
to enjoy the use of a watercourse. It was fonnd 
that the suit was brought after the expiration of 
20 years from the date of the commencement of, the 
enjoyment of the right and within one year from the 
date of the obstruction by the d@fpndant and that 
the period of 20 years ended within 2 years next 
before the institutiop of the suit. The plaintiff had 
3 e KK 
a i 9 + 
. œ 
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enjoyed the right for 19 years, 6 months and |9 daya 
at the time of the obstruction: 3 
Held, (1) that- though the enjoyment was only for 19 


years, 6 months and LY days the obstruction acquiesced - 


in for less than one year must for tho . purposes of 
calculating the period of 20- years be ignored, and 
that the plaintiff must be taken to have established 
his right of easement; [p 18, col 1.] 

(2) thatan easement can be acyuired after an 
enjoyment of 19 years and a fraction and" the period 


of 20 years proscribed by section 26 Is accordingly. a 


curiailed by the explanation. [p. 18, col. 1.] 
Second appeal from the decree of the District 
Judge, Jullundur, dated the 5th January 1917, 
"Mr. Kanwar Narain, for the Appellant. 
Mr. Badr-ud-Din Kuresht, for the Re- 
spondents, 


JUDGMENT .—The action, outof which this 
appeal arises, was brought by the plaintiffs 
for an injuction restraining the defendant 
from interfering with their right to enjoy 
the use of a watercourse; and the cardinal 
point for determination is whetber the plaint- 
iffs have susceeded in establishing their 
prescriptive title to the easement claimed 
by them. The learned District Judge, after 
a consideration of the evidence adduced 
by the parties, has found (and his find- 
ings of facts cannot be impugned in 
second appeal) that the plaintiffs began to 
use the watercourse on the 27th April 1896, 
and continued to use it until 15th November 
1915 when their enjoyment was interfered 
with by the defendant. Before one year from 
the date of interference had expired, the 
-plaintiffs instituted the present suit on the 
24th May 1916. e: 


Tt is contended on behalf of the defendant. - 


appellant that the watercourse had been used 
with his permission; but no such plea was 
ever raised in the Courts below, nor does 
it find a place in the memorandum of appeal 
to this Court. On tbe findings of the lower 
Appellate Court- I must take it that the 
enjoyment was nec vt, nec clam, nec precario, 
and ‘the question arises whether it “was 
‘for the full statutory period. Now, section 
96 of the Indian Limitation Act lays down 
that the person claiming an easement must 
astablish his :user .for 20 years vith- 
out interruption. If that provision had stood 


“alone the plaintiffs could not have estab- 


lished their title to the easement, for'their 


“enjoyment had been ‘only for 19 years, 6 
months and 19 days before the disturbance. 


took place, which disturbance continued up. to 
the date of the commencement of the astion. 
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Bat, then, the explanation to section 2& comes 
into play and that explanation enacts:— 

“Nothing is an interruption within the 
meaning of this section, unless where there is 
an actual discontinuance of the possession 
or enjoyment by reason of an obstruction 
by the act of some person other than the 
claimant and unless suon obstruction is 
. Submitted to or acquiesced in for one year 
after the claimant has notice thereof and 
of the person making or authorising the 
same to be made.” 

Here it is clear that the obstruction in 
this case lasted for less than 7 months 
and the period of obstruction being 
less than one year the obstruction 
may, for the purpose of calonlating the 
period of 20 years, be ignored. Neither of 
the learned Counsel has addressed me any 
argument on the subject, bat considering 
that the point is referred to in general 
terms inthe memorandum of appeal, I have 
examined the matter and after consulting 
the English Law on the subject reached 
the above conclusion. 

The result, no doubt, is that an easement 
can be acquired after an enjoyment for 
19 years and a fraction, and that the period 
of 20 years prescribed by section 2A (1) 
is accordingly curtailed by the explanation. 
Any other view, however, would lead us 
to the conolusion that the word “ interrup- 
tion,” as used in the explanation, should 
be confined to the case of an intermediate 
obstrugtion or hinderance in the course of 
the period of enjoyment for 20 years men- 
tioned in the sub-section, and that it is 
inapplicable to the case of an obstruction 
or hinderance at the latter part of the period 
of 20 years. But there is nothing in the 
language of the Statute to justify that narrow 
interpretation; and A similar contention 
was rejected by the English Court as long 
ago as 1841. In the case of Flight v. 
Thomas (1), Tindal, C. J., who delivered 
the judgment of the Court, after discussing 
‘section 4 of the Prescription Act, 1832, 2 
and 3 Will. IV, C. 71, which sestion is in 
part materia with the explanation in question, 
made the following pertinent observations:— 


“But there is nothing in the word itself which _ 


- necessarily confines its meaning to an obatrua- 
tion ir the middle or course of the enjoyment 


(1) (1840) 52 R. R. 468; 11 Ad. & HU. 688; 3 P, & D. 
442; 10 L. J. Ex. 629; 118 E, R., 676, 
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and no authority has been cited to show 
that an interruption for the last 3 monghs- 
of the period of 20 years is to be con- 
sidered as different in itself, or in its legal 
consequences, from an interruption of the 
same duration in the middle of the 20 
years. Indeetl the fourth section uses the 
expression of the ‘party interrupted,’ which 
may well denote that the interruption is 
an obstruction to the exercise of the right 
and not necessarily an interruption of the 
period. It must undoubtedly be admitted 
that there are difficulties attending the Aot 
whichever way it be construed. If construed: 
in favour of the plaintiff below, it follows 
that an enjoyment for 19 years and 
a fraction will establish the right, provided 
the action be brought before the interruption 
has continued for the full period of a year. 
If decided in favour of the defendants below, 
then we must hold an obstruction for less 
than a year to be an interruption.” 

To the same effect is a passage in Hals- 
bury’s Laws of England, Vol. 11, at page 
273, which is in the following terms:— 

“An interruption for one year after the 
party interrupted has notice of the interrup- 
tion is fatal to a prescriptive claim under 
the Act; but an interruption for less than 
a year is not, whether it occurs at the- 
commencement or end or at any part of the 
statutory period, and consequently where an 
easement has been enjoyed without interrup- 
tion for more than nineteen years, a title 
will be acquired to the easement under 
the Act provided that an action claiming 
the right is commenced within a year after 
notice of the interruption, ” 

It is, however, necessary that not only 
should the action be brought before the expira- 
tion of one year after the notice of obstruction 
but that it should not be commenced before 
the expiration of the full 20 years. In other 
words, inchoate rights will not be protected 
before the expiration of the full 20 years, 
and it is not permissible to the claimant to 
say that 19 years and a fraction may be 
before the action, the rest of the 20 years 
being made. up during the continuance of 
the action, Such a contention would be 
contrary to the plain words of sub-section 


' (1) of section 26 [vide Battersea (Lord) v. 


Commissioners of Sewers (2)]. 
` (2) (1895) 2 Ch. 908; 65 L. J. Oh. 81; 18B, 795; 


8 L, T, 116; 44 W, R. 124; 59 J. P. 728, 
` a 
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The case before me satisfies all the 
requirements of the law. The suit was 
brought after the expiration of 20 years 
from the date of the commencement of the 
enjoyment and within one year from the 
date of obstruction. Further, the period of 20 
years ended within two years next before the 
institution of the suit. In these circumstances 
I am of opinion that the plaintiffs have 
established their right of easement, and 
that the decree of the District Judge must 
. be upheld. The appeal is, therefore, dis- 
missed with costs, 


Appeal dismissed. 


BOMBAY HIGH COURT. 
Seconp Crvin Appgat No. 927 o--1916, 
January 18, 1918. 
Present: —Sir Stanley Batchelor, Kt, Acting 
Chief Justice, and Mr. Justice Kemp. 
RAMACHARYA VENKATRAMANA- 
CHARYA—Derenpant No. 1— APPELLANT 
VETEUS 
°” SHRINIVASACHARYA VENKAT- 
RAMANACHARYA AND OTAERS— PLAINTIFFS 


—RESPONLENTS, 

Limitation Act (IX of 1908), s. 10, Sch. I, Art. 134, 
applicability of—Trustees of temple—Transfer of temple 
property for consideration —Suit to recover property—- 
Limitation applicable. é 

The managers of a temple made a gift of the 
temple property to the predecessors of the defend- 
ants in consideration of the latter performing 
certain religious services at the temple. About half 
a century after the date of the gift the successors 
of the donors sued the defendants for possession of 
the property, alleging that they were no longer 
willing to accept the services of the defendants in 
connection with the temple: | 

Held, (1) that the defendants were transferees for 
valuable consideration fron. express trustees, the 
performance of services being the consideration for 
the gift and that, therefore, section 10 of the Limi- 
tation Act was not applicable to the case; [p. 20, 
cols. 1 & 2.] 

(2) that the case was governed by Article 184, 
Schedule I, of the Limitation Act and that, therefore, 
the suit was barred by time. [[p. 21, col. 1,] 

Per Batchelor, Ag. C. J.—Section 10 of the Limita- 
tion Act is, in the main, designed to meet a suit 
brought for the purpose of following misapplied 
trust funds for the benefit ofthe trust, It does not 
apply to assigns for valuable consideration from 
express trustees. [p. 20, col. 2.] < 


Second appeal from the dəcision of the 
Assistant Judge, Belgaum, in Appeal No. 
310 of 1915, reversing the dgcree passed by 


the Joint Subordinate Judge, Bail-Hongal,’ 


jn Civil Suit No, 523 of 1913, 


. ascertainable. 


Mr. H. B. Gumaste, for the Appellart. 

Mr. Nilkant Atmaram, for the Respond- 
ents. 

JUDGMENT. 

BATOHELOR, Ac, C,J.—In this case the 
plaintiffs, alleging that the lands in suit were 
the Inam lands of Shri Venkatesh of Muna- 
valli, constituting an endowment for the wor- 
ship of that idol, sued to recover possession 
of them from the defendants on the ground 
that a gift of the lands made by the plaintiffs’ 
predecessors to the defendants’ predeces- 
sors was of no effect in law. The 
plaintiffs, averring that they were no longer 
willing to accept the services of the Ist 
defendant in connection with this temple, 
glaimed to be entitled to recover the lands. 
The only issue raised in the lower Courts, 
which is now material, is the issue of 
limitation, the choice before the Courts lying 
between section 10 and Article 134 of the 
Indian Limitation Act. The learned trial 
Judge, applying Article.134, held that the 
suit was out of time, and consequently dis- 
missed it. Admittedly it is out of time if 
Article 184 is to be applied. Inthe lower 
Court of Appeal the learned Assistant Judge 
was of opinion that time was saved by 
reason of section 10 of the Indian Limi- 
tation Act. He accordingly reversed the 
trial Court’s decree, and made a decree 
giving possession of the lands to the plaint- 
iffs. 

From that decree the Ist defendant brings 
the presentappeal. The only question evhich 
we have to decide is whether the suit is 
governed by Article 134 of the Indian 
Limitation Act or by section 10, and that 
question arises for decision on these facts. 
Originally the plaintiffs’ predecessors-in-title 
were constituted trusfees of these lands for 
the purpose of carrying out certain religious 
services. But at some time, over half a 
century ago, they transferred the lands to 
the lst defendant’s predecessors-in-title 
under a deed which vested possession in the 
defendant’s predecessors on consideration 
that they continued to perform the essential 
religious exercises. As I have indicated, the 
precise date of this transfer is not now 
We do, however, know that 
since 1868 possession has been with the 
defendants onthe terms stated, and we know 
that their title-deed of 1868 was not an 


original grant, but was merely a renewal 
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of some former grant of unknown anti- 
quity. 

Mr. Nikant for the respondents is no doubt 
right in his contention that seotion 10 and 
Article 134 of the Indian Limitation Act 
must be read together. Beginning with 
Article 154 it will be noticed that the 
present suit falls accurately and precisely 
within the express terms of this Article, 
which are “ to recover possession of immove- 
able property conveyed in trust, and after- 
wards transferred by the trustee for a 
valuable consideration.” Those terms 
describe with precision the exact character 
of thissnit. So that primarily I should say 
that the suit falls nnder this Article. 

The only possible question raised upon the 
application of the Article turned upon the 
phrase “fora valuable consideration, ” and 
there I am clear that the condition re- 
quired by the Article is in this case 
satisfied, The transfer to the defendant’s 
predecessors is expressed to have been in 
consideration that they shall assept the 
responsibility, and discharge the duty of 


performing these recurrent religions cere- - 


monies, which are regarded among Hindus 
as matters of transcendent importance. That 
being so, I am of opinion that the con- 
sideration eis a valuable consideration 
within the meaning of that phrase as 
recognised by the law. This meaning is 
explained in Ourrte v. Misa (1), where Mr. 
Justice Lush in delivering the judgment 
of the Court says: ~‘"A valuable considera- 
tion, in the sense of the law, may consist 
either in some right, interest, profit, or 
benefit aseruing to the one party, or some 


- forbearance, detriment, léss, or responsibility, 


£ 


suffered or undertaken by the 
1 cannot doubt that in this case 
resited by the deed of 


given, 
other,” 
the consideration 


transfer falls well within this comprehensive. 


description. 

` As to the decision of their Lordships 
of the Privy Council in Abhiram Goswami 
v. Shyama Oharan Nandi (2) upon which 
Mr. Nilkant sought to base an argument, 
i¢ is sufficient to obserye that that 
desision is grounded upon the 
“purchased” which, cccurring in the cor- 


(2) (1875) 10 Ex-153 at p. 162. 

(2) 4 Ind, Cas. 449; 10 ©, L. J. 284; 6 A. L J. 857; 
11 Bom. L. R. 1234; 19 M, L. J, 680; 14 C. W, N. 1: 36 
. A. 148; 26 0, 1003. 4 


word © 


-to make 


. € 


responding Article of the Act of 1877, 
does not ocour, but is re-plafed by the 
word ‘transferred’ in the Article of the 
present Statute. I conclude, therefore, that 
in terms Article 184 precisely describes the 
character of this suit. 

Must it, dhen, be taken out of the 
reach of this Article by reason of the 
provisions of section 10? Jn my opinion 
the answer is in the negative, for I do 
not regard this as a suit to which section 
10 is properly applicable. Section 10, as 
I understand it, is, in the main, designed 
to meet a suit brought for the purpose 
of following misapplied trnst funds for 
the benefit of the trust, This is nct such 
a suit, and there’is no allegation, far less 
is there any proof, that the management 
in the hands of the defendants has resulted 
in any form of breash of trust, or 
in any misapplication of trust funds. 

So mush for the general provisions of 
the section. Then from the section are 
expressly excluded defendants who are 
assigns for valuable consideration from a 
person in whom property has become vested 
in trust for any specific purpose, It has 
been held consistently in India that the 
“trust for any specific purpose” means 
the same thing as the “express trust” in 
English Law. The section, therefore, does 
not apply to assigns for valuable considera- 
tion from express trustees. It is admitted 
that the plaintiffs’ predecessors-in-title were 
express trustees, and that in my opinion 
is incontestable. It seems to me equally 
clear that the defendants’ predesessors 
were their assigns for valuable consideration. 
The deed, Exhibit 68, is a deed of 
assignment of these lands to the defendant’s 
predecessors, and as I have already stated, 
the consideration expressed in that deed 
must, I think, be accepted as valuable 
consideration within the meaning of the 
section. The case indeed seems to me to 
be governed by the same principle which 
was applied in Dattagir¢ v. Dattatraya (3). 
There the manager of a math, who held 
certain property of the math as § trustee, 
sold it for valuable consideration to the 
defendant in 1871. More than 12 years 
later his successor sought to recover it, 
contending that the vendor had no power 
the *alienation. Sir Lawrence 
(3) 27 B. 363; 4 Bom. L. R. 743, 
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Jenkins, C.eJ., and Mr. Justice Batty applied 
Arficle 134 of the Indian Limitation Act, 
and concluded that the suit was barred 
by time, The only difference between that 
case and this is that in that case there 
was an actual sale for a price, whereas 
here there was an assignment and a transfer 
for valuable consideration. That difference, 
however, is, in my view, immaterial for 
the purpose of the applicability of Article 
134. Oa these grounds, I am of opinion 
that this Article applies, that the learned 
trial Court’s decree is right and the decree 
under appeal is wrong. I would, therefore, 
allow the appeal, restore the trial Court’s 
decree with costs throughout, reversing the 
decree of the District Court. 

Kemp, J.—I agree that the period of 
limitation provided by Article 184 should 
apply to this case. I think that section 
10 of the Indian - Limitation Act does 
not apply, because the desfendant’s an- 
sestors were assigns for valuable consideration. 
I, therefore, agree with the order of my Lord 
m@llowing the appeal. 

Appeal allowed, 


PUNJAB CHIEF COURT. 
MisceLtaneocs First Civic Appsat No. 3497 
or 1916, 

Marah 29, 1917. 

Present:—Mr. Justice Shadi Lal, 
HAKIM RAI & SONS—APPELLANTS 
VETSUS 
KHARAS SINGH AND CTIE, s— 


RESPONDENTS. 

Companies —Liquidation-—Share-holder, whether 
can repudiate shares after commencement of liquidation 
—Contributory having means of discovering truth with 
ordinary diligence, whether can repudiate share— 
Fraud. or misrepresentation— Ratification, what amounts 
to—Contract Act (IX of 1872), s. 19, Exception. 

After the commencement of winding-up proceed- 
ings ofa company, a shnre-holder cannot have his 
contract to take shares set aside on the ground of 
fraud or misrepresentation unless he has not only 
repudiated his shares, but has also taken proceedings 
to have his name removed or asserted his right ‘to 


- repudiate them in an action by the compiny to 


enforce calis upon him before the commencement of 
the liquidation. [p. 27, col. 1.] . j 
One 5. applied for 10 shares and 90 shares ofa 
company on 27th May 1911 and 3lst August 1912 
* . 


+ j - 


managing 
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respectively and the shares were’ duly all8tted to 
him. He was appointed as a Director and was 
re-appointed after resigning office once. He attended 
meetings of the Board of Directors and the general 
meeting of the share-holders, was a signatory to a 
report issued by the Directors in June 1913 to the 
effect that the company was a profitable concern, 
and for ashort period acted asthe manager of the 
company: 

Held, (1) that even if the contract to take sharos 
was voidable on the ground of frand or misrepresen- 
tation, S. had ratified the contract and was conse- 
quently precluded from denying his liability as a 
contributory; [p. 22, col. 2.] 

(2) thatas regards the ninety shares, keeping in 
view the Exception to section 19 of the Contract Act, 
8. being already a share-holder of the company and 
having had the means of discovering the truth about 
its finangial position, even if his consent was obtained 
by allvged misrepresentation or fraud, the contract 
entered into by him was not voidable. [p. 22, cal. 1.] 


Miscellaneous firstappeal from the order 
of the District Judge, Gujranwala, dated 
the 9th September 1916. 

Chaudhry Rambhaj Datt, for the Appel- 
lants. 

Mr. S. K. Mukerji, for the Respondents. 


JUDGMENT.—After hearing arguments 
on both sides I have reached the conclusion 
that the order of the District Judge 
removing the name of respondent Kharak 
‘Singh from the list of the sontributories 
is erroneous and must be set mside. It is 
beyond dispute that Kharak Singh applied 
for ten shares and ninety shares on 27th May 
1911 and 3lst August 1912 respectively, that 
the shares were daly allotted to him, that 
he applied to be appointed a director of the 
sompany, that he acted as a Director and was 
re-appointed after resigning the office once, 
that he attended the meetings of the Board 
of Directors and also the general meeting of 
the share-holders, that he was a signatory to 
the report issued by the direstors on the 17th 
of June 1913 to the effect that the company 
was a profitable concern, and that lastly, he 
acted for a short period as the manager 
of the company. Upon these facts there 
sannot be the slightest doubt that, even 
if the contract to take shares was voidable 
upon the ground of fraud or misrepresentation, 
he ratified the contract and is consequently 
precluded from denying his liability as a 
contributory, The sole evidence, upon whish 
he seeks to avoid. his Hability, is a letter 
marked as Exhibit 1-] (described as Pat 
by the learned District Judge), which was 
written to him by Lala Hakim Rai, the 
director of the -.company, 
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sometime in 1912. Now, it is absolutely clear 
that this letter could not possibly affect his 
hability in respect of ten shares which had 
been allotted to him in 1911. The respond- 
ent has no alternative but to admit that 
the order of the District Judge cannot be sus- 
tained, at any rate with respect to the liability 
arising out of those shares. As regards the 
remaining ninety shares I have given my 
careful consideration to the letter in question, 
and I am not prepared to hold that it contains 
any representation which was false to the 
knowledge of the writer thereof. It is trus 
that it contains the usual platitudes as 
regards the profitable nature of the concern, 
and puts forward before the addressee the 
alternative that if he did not consider the 
holding of shares in the company to be a 
profitable investment, the writer was prepared 
to execute a document agreeing to pay 
interest at the rate of Re, 1-4-0 per cent. 
per meusem, and to take the dividend 
instead. It will be observed that Kharak 
Singh did not accept this alternative but 
desided to take the shares with all the 
rights and liabilities. He was already a 
share-holder of the company and had the 
means of discovering the truth about its 
financial pogition, and even if his consent 
was caused by alleged misrepresentation or 
fraud, there can be no doubt that the 
contract entered into by him is not voidable, 
vide the Exception to section 19 of the Indian 
Contract Act. Further, even if the contract 
was v&8idable, he, as stated above, ratified 
it by taking a leading part in the conduct 
of the business of the company. 

Lastly, it must be remembered that after 
the commencement of the winding-up 
proceedings a share-holder cannot have his 
contrast to take shares set aside on the 
ground of fraud or misrepresentation, unless 
he has not only repudiated his shares, but 
has also taken proceedings to have his name 
removed or asserted his right to repudiate 
them in an action by the company to enforce 
calls upon him before the commencement 
of the liquidation. 
neither a repudiation of tke shares, nor 
any one of the acts- referred to above, which 
alone could render the repudiation effectual 
.as against the liquidators. The fact that 
Lala Hakim Rai, who wrote the letter 
containing the alleged fraud, happens to 
be the principal creditor of the company 


In this oase there’is, ' 


is no valid reason for making @ departure 
from the above rule. 

For the aforesaid reasons I hold that 
Kharak Singh is liable as acontributory of 
the company in respect of hundred 
shares, and reversing the order of the lower 
Court and accepting the appeal I direct 
that his name be placed upon the list of 
the contributories. The respondents must 
pay the sosts of the appellants in this 
Court. 

Appeal accepted, 


BOMBAY HIGH COURT. 
Seconp Civiu APPEAL No, 35 oF 1917. 
February 18, 1918. 
Present:—Mr, Justice Beaman and Mr. 
Justice Heaton. 

LAXMAVA HUCHAPPA NASIPUDI—, 
DEFENDANT— APPELLANT 
€ versus 
RACHAPPA CHANBASAPPA 
KARVEERSHETTI— PLAINTIFE— 


RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Art. 44—Swt 
to set aside sale by guardian of minors property— 
Timitation. 

A suit to set aside a sale of a minor’s property, 
effected by his mother who was his natural guardian, 
brought more than three years after the minor’s 
attaining majority is barred under Article 44 of 
Schedule I of the Limitation Act. 


Second appeal from an order passed by 
the District Judge, Dharwar, in Appeal 
No. 171 of 1915, reversing the decree 
passed by the Subordinate Judge, Hubli, 
in Civil Suit No. 357 of 1913. 

Mr. 5. Y. Abhyankar (for Mr. 
Atmaram), for the Appellant. 

Mr. P. B. Shingne, for the Respondent, 

JUDGMENT.— We think thatthe plaintiff’ s 
suit is clearly time-barred. At the time 
of the sale by his mother he was a minor 
and she was his natural guardian. She 
sold in that character. The plaintiff did 
not bring his suit within three years after 
attaining majority (1 might add ‘that the 
actual plaintiff was the assignee of the minor 
just mentioned), In ‘these circumstances, 
but for’ certain’ decisions of’ this Court to 


Nelkant 


- which we haye been referred, we should haye 
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ngan no doubt whatever but that the 
suji was time-barred under Article 44 of 
the First Schedule to the Indian Limitation 
Act. The case of Balappa Dundappa v. 
Chanbasappa Shivalingappa (1) and the case of 
Anandappa v. Totappa(2), with which we have 
been especially pressed, are, we" think, easily 
distinguishable. We need only mention the 
first of these cases and point out that the 
transferor was not‘the natural guardian 
of the minor at all but his step-mother. 
The decision can then be put on the ground 
that the alienation was not by a guardian 
strictly speaking so at all, but at the high- 
est -by a de facto guardian. who was not 
authorized to deal in any way with the 
minor's property. This would make it 
conform to the principle of the Privy 
Council decision in the case of Mata Din 
yv. Ahmad Ali (3), which is cited with 
approval in their Lordships’ judgment. 
There appears to have been a slight error in 
quoting the conclusion of their Lordships 
of the Privy Council, for a reference to 
ghat case will show that the limitation point 
under Article 44 was disposed of on the 
simple ground that the alienation complained 
of was made by a person who was not 
a guardian and who was not authorized to 
make it. As far as it goes, therefore, by 
implisation that decision of the Privy 
Council supports the. view to which we give 
effect in this jadgment. We take the words 
of Article 44 as they tand in their plain and 
natural sense and so taken, they seem to 
us to cover every fact in this ease .beyond 
the reach of argument, 

We might add, without unnecessarily 
extending this discussion, that we were also 
referred to a decision of this Court in 
the oase of Bhagvant Govind v. Kondi 
(4), the facts of which closely re- 
semble the facts béfore us. _ It is sufficient 
to say, however, that so much of that 
judgment as is relevant for our present 
purposes is very distinotly disapproved, if not 


(1) 33 Ind. Cas, 444, 17 Bom. L. R. 1184.” : 

‘ + (2) 33 Ind Oas. 441; 17 Bom, L. R. 1187 note, . 

48) 18 Ind, Cas. 976; 34 A. 213; 16 C. W. N. 338; 
11 M. L. T. 145; (1912) M. W. N. 183; 9 A. L. J. 215; 
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15 0. L. J. 270; 14 Bom? L. R. . 492; 15 O., C. 49; 23 - 
M. L. J. 8: 39 T. A. 49 (P. 0.) > Eea 
(4) 14 B. 279; 7 Ind. Dèc. (N. 8.) 646, 
. h e 
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impliedly overraled, by the Privy Council in 
Malkarjun’s case [Malkarjun v. Narhari (5)]. 
We would, therefore, reverse the decree 
of the lower Appellate Court and restore 
the decree of the trial Court with all costs 
upon the plaintiff throughout. 
Decree reversed, 


(6) 26 B. 337; 2 Bom. L. R. 927; 50. W. N. 10: 10 
M. L. J, 368; 7 Sar. P. O. J. 739; 27 I. A. 216 (P, CO), 


PUNJAB CHIEF COURT. 
First Orvis Arrear No. 17 or 1915, 
May 3, 1918. , 
Present: Sir Henry Rattigan, KT., Chief 
Judge, and Mr. Justice LeRossignol. 
AZIZ-UD-DIN AND ANOTHER | 
— PLAINTIFFS- ÅPPELLANTS . 
VETSUS 
BHAG MAL AND ANOTHER— DEFENDANTS 
— RESPONDENTS. 

Limitation Act (IX of 1808), s.5—Review, time spent 
in prosecuting, whether can be reckoned off—Reasonable 
diligence and expectation of success, 

An application for-review mustenot only have 
reasonable expectation of success but must also 
be prosecuted with reasonable diligence in order to 
justify an appellant in reckoning off the days spent 
in the prosecution of the review from the period 
allowed for filing the appeal. [p. 24, col. 1.] 

Where, therefore, the plaintiff's suit was dismissed 
on 15th August 1914 and on the J0th November 
1914 he presented an application for review, which 
was rejected on 15th December 1914 without issue 
of notice: 

Held, that the plaizttiff-appellant had not prosecut. 
ed his application for review with reasonable 
diligence and was not entitled to deduct the time 
spent in the review proceedings in order to bring his 
appeal within time. |p 24, col. 1.] 

First appeal from the decree of the District 
Judge, Delhi, dated the 15th August 1913, 
‘dismissing plaintiffs’ claim with costs and 
rejecting review application on 15th Decem- 


ber 1914. 

~ The Hon'ble Mr. Muhammad Shafi, for 
the Appellant. . ; = 

Lala Moti Sagar, R. S., for the Respondents. 


JUDGMENT.— This suit was brought on` . 


the allegation that the plaintiff, the drawee 
and acceptor of bills of exchange, had paid 
them and that the defendant ` firm, the 
drawer of the said bills, had agreed to 
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fnd the funds to enable the plaintiff to 
. pay the bills but had failed to fulfil the 
agreement. Mr. Shafi admits that the 
specific agreement has not been proved 
but contends thaton equitable grounds the 
suit was maintainable. After search, 
however, he is compelled to admit that 
be gan find no authority for the view 
that an acceptor may sue the drawer on the 
bill, unless either there was a specific 
agreement that the drawer would supply the 
acceptor with funds to meet the bill or 
the acceptor was a mere accommodation 
party. 

Such an‘ agreement has not been proved 
and if has not been suggested that the 
bill wasa mere accommodation bill. This 
law point, however, need not be desided 
for we dismiss the appeal as time-barred; 
the lower Court dismissed the suiton 15th 
August 1914, The appellant- plaintif on 
10th November 1914, 2.e., nearly three months 
later, when the right of appeal to this 
Court was within a few days of expiring, 
presented an application to the District 
Judge for a review, which application was 


rejected on l5th December 1914 without - 


issue of notice, 

The question is, whether now the plaintiff 
should bee granted the concession of 
reckoning off the days spent in the prosecu- 
tion of the review application, and this 
depends on the further question whether 
he prosecuted his review with reasonable 
diligence. 

We “ind in the negative, for the grounds 
for review were the grounds urged in this 
appeal, ard if the plaintiff came to the 
conclusion that review and not appeal was 
the proper remedy, he had all the necessary 
daia for coming to that conclusion in 
August 1914, ard he *was quite unjusti- 
fied in delaying his application till Novem- 
her 1914. 

To justify the concession prayed for by 
the plaintiff, an application for review must 
not cnly have reasonable expectation of 
success buf must also be prosecuted with 
reasorable diligence. 


Appeal dismissed. 


Ca 
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CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE Decree No, 1672 
oF 1916. 

May 1, 1918. 

Present :—Justica Sir Charles Chitty, KT., 

. and Mr. Justice Walmsley. 

Babu BALLAVE MANDAL AND anoTHER— 
PRINCIPAL DEFENDANTS—ÀPPELLANTS 
VET SUS 
BEPIN BEHARIMANDAL— PLAINTIFF 
anp AKHOY GHOSH AND OTHERS—- 


Pro forma Derenbants— RESPONDENTS, 

Easement—Discharge of water from higher land to 
lower land-—Orener of lower land, whether can insist 
that water should continue to be so discharged. 

For many years water accumulating on higher 
land used to find its way down across the lands of 
the defendants on to the land of the plaintiff, which 
lay below. On the defendants having stopped. the 
flow on to the plaintifi’s land and diverted’ it in 
another direction, the plaintiff brought a suit to 
restrain the defendants on the allegation that by 
their so doing the productive powers of his land 
had been lessened: 

Held, that the plaintiff had no right which he 
could enforce at law, as his case was really the case 
of the owner of a servient tenement endeavouring to 
retaliate by claiming an easement against the owner 
of the dominant tenement; that the defendants may 
have acquired a right by prescription to discharge 
surplus water from their land on to that of the 
plaintiff but this would not give the plaintiff the 
right to insist that they should continue to do so for 
all time.’ [p. 26, col. 1. 


Appeal against the decree of the Officiating 
Subordinate Judge, Burdwan, dated the 
20th April 1916, reversing that of the Munsif, 
Katwa, dated the 40th March 1915. 

FACTS appear from the judgment. 

Dr. Dwarka Nath Mitter (with him Babu 
Debendra Nath Mandal), for the Appellants. — 
This appeal is on behalf of the defendants 
and it arises out of a suit for a declara- 
tion that the water, which for over twenty 
years used to come from the defendant’s 
land and flow over the- plaintifi’s land, 
must be allowed to pass through 
the plaintiff’s land, and that the defend- 
ant has no right to divert the course 
of water, The Court of first instance 
dismissed the suit, holding that such right - 
cannot be claimed by the plaintiff. On 
appeal, the Court of Appeal below reversed 
the decision of the first Court. 

My submission is that the plaintiff 
cannot have any such right’ of easement 
as is claimed by him. The defendant ig 
fully competent fo stop the flow or to 
diyert the course of rain water which 


a bd r “ 
* e mer 
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accumulates on his. land. If the prevent it from flowing and  spr®ading 


defendant’s land is on a higher level 
than the plaintiffs land and the rain 
water which ascumulates on the defend- 
ani’s land flows on tothe plaintiff’s land, 
then is there any law which can prevent 
the defendant from. enclosing’ the defend- 
ànt’s land in such a way as to stop the 
discharge of water through the plaintiff’s 
land ? oA 

[Cmrry, J.—What is meant by the 
terms gar and melan water ? | 7 

Gar water is water which is acsumulat- 
ed in ditches, and melan water which 
flows at random over land. 

The plaintiff in this case is the owner 
of the servient tenement, and he cannot 
olaim any right to get the flaw of surplus 
‘ rain water from the defendant’s land, 
Easement exists for the benefit of the 
dominant tenement alone and the servient 
owner acquires no right to insist on its 
continuance or to ask for damages on its 
abandonment, See Bimal Ohandra Chakravarte 
Ve Chandra Kanta Ohakravarti (1). Inthat 
case the plaintiff and the defendants were 
ueighbouring owners of land. Towards 
the west of the land of the defendants 
there was a pathway by which water 
passed during the rains, through a 
channel on the land of the defendants 
and across the land of other owners, to 
the land of the plaintiff. The water was 
the surplus rain water collected on the 
land of the adjoining owners. It was held’ 
that as the plaintiff did not establish 
that he had any right to the use of the 
surplas rain water, the defendants were 
entitled to use if wholly for their purposes 
as soon as it reached their land.. In this 
connection the case of Altafuddin Chowdhry 
v, dso Khadem (2)' may also be referred to. 

Babu Ram Chandra Mazumdar (with him 
Babu Satis Chandra Munshi), for the Respond- 
ent.— The case of Bemal Chandra Ohakravarti 
y. Chandra Kanta Chakravarti (1) does not 
apply io the facts of this case, because in 
this case with reference to the plaintiff's 
land the defendant’s land is a servient 
tenement. The defendant cannot” divert 
the course of water in such a way as to 


(1) 22 Ind. Cas. 514; 19 C. L. J. g5. 
(2) 20 Ind, Cas. 315; 17 Ç. W. N. 1066; 180. L. J, 
_ 1h, 


¢ 


` over the plaintiff’s land. 


[Watmszey, J.—At what season of the’ 
year does the plaintiff claim to enjoy the 
right ? | 

Not in any particular season. Overflow 
of water takes place whenever there is 
heavy shower of rain. The water flowing 
from the gar passes over the defendant's 
land to the plaintiff’s land, and tothat water 
the plaintiff claims a right of enjoyment as 
he has been enjoying that flow of water 
for over twenty years. The water comes 
tbrongh the defendant’s land into the plaint- 
iff’s land, but not from the defendant's 
Jand, so that the defendant’s land is in the 
position of a servient tenement. In the case 
reported as Bimal Chandra Chakracarti v, 
Chandra Kanta Chakravartd (1), the whole 
water was under the control of the defend. 
ants, and the source of water was in the 
defendant’s land, but in this case the fact 
is different, because the water has ita 
source somewhere other than in the defen- 
dant’s land. The water in this case passes 
through the defendant’s land. The view 
taken in the case of Madhub Dass Barragi v, 


- Jogesh Ohunder Sarkar (3) supports the plaint- 


iff’s claim. The defendant cannot interfere 
with the flow of water so long enjoyed 
by the plaintiff openly, without interrup- 
tion and adversely to others. The reason 
given in Madhub Dass Katragi v. Jogesh 
Chunder Sarkar, (3) applies to this ease. 
The observations made in Bimal Okandra 
Chakravarti v. Chandra Kanta Ohskravarti 
(1) were only obiter, because upon the facts 
of that case those observations were not 
necessary. 

Babu Debendra Nath Mandul in reply, 
referred to Masan v. Shrewsbury and Hereford 
Ry. (4) and Kenaram Akhuli vy. Sristédhar 
Chatterjee (5). 

JUDGMENT,.—This appeal is preferred’ 
by defendants Nos. land 2 (the principal 
defendants) and arises out of a suit brought 
by the plaintiff to restrain them from 
diverting the flow of gar and melan 
water across their lands on to the plaintift’s 
land. Weare told that ger is water that 
has accumulated or been confined in some 


(3) 30 0. 281. 

(4: (1871) 6 Q. B. 578; 40 L. J. Q. B. 293; 25 L. T, 
239; 20 W. R. 14, 

(5) 16 Ind. Cas. 543; 16 C. W. N, 875, 
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depre&sion, and that melan ig water flowing 
at random over land. It appears that 
for many ‘years water accumulating on 
higher land has, at least in the rainy season, 
found its way down across lands of the 
pro forma defendants and the principal 
defendants on to the land of the plaintiff 
which lies below. The land of the princi- 
‘pal defendants does not immediately ad- 
join that of the plaintiff but is separated 
therefrom by land of one or two other 
persons. The principal defendants have, 
it is found, recently stopped the flow of 
water on to land below their own and 
diverted it -towards the east by cutting the 
atis between their land and that to the 


east which also belongs to them. The 
plaintiff complains that the productive 
power of his land has been theraby 


in particular an arrah (or 
his land has been rendered 
useless. The question is whether the 
plaintiff has proved any right which he 
san enforce at law. The Court of first 
instance dismissed his suit. The Sub-Judge 
on appeal has reversed that decision and 
granted the plaintiff a decree. We think 
that the judgment of the lower Appellate 
Court cannot be supported. This is really 
a case of the owner of a servient tenement 
endeavouring to retaliate by claiming an 
easement against the owner of the dominant 
tenement. _ The defendants (prinoipal and 
proforma) may have acquired a right by 
presoréption to discharge surplus water 
from their land on to that of the plaintiff, 
but this would not give him the right to 
insist that they should .continue to do so 
for all time. The cases of Alfafuddin Chowdhry 
y. Aso Khadem (2) and Bimal Uhandra Ohakra- 
varti v, Chandra Kanta Ohakravarti (1) sited 
by the Munsif appear to be direstly in 
point. The Sub-Judge has not referred to 
them, still less attempted to distinguish 
them. 

Accepting the law as there laid down 
we allow this appeal, set aside the decree 
of the lower Appellate Court and direct 
that the plaintiff’s snit be dismissed with 
00965 in all the Courts, 


lessened, and 
fish-trap) on 


Appeal allowed, 


Hanuman 


(1918 


PUNJAB CHIEF COURT. 
Orvit Revision No, 221 or 1917. e 
July 18, 1917.” 
Present: —Mr. Shah Din, Chief Judge. 
BUTA RAM — PLAINTIFF — 
PETITIONER 
versus 
GURDAS AND otarRs—DrrenpDants-— 


RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, “Arts. 62, 97— 
Suit by vendee against vendor for refund of purchase- 
money under contract of sale void abi initio—Limitation, 

Ifa contract of sale between two parties is void 
ab initio and is not merely voidable, then 4 suit 
brought by the vendee against the vendor fora 
refund of the purchase-money is governed by Article 
62 and not by Article 97 of the Limitation Act. 
[p. 26, col. 2.] 


Revision from the decree of the District 
Judge, Shahpur, dated the 27th November 
1916. i 

Mr. Nanak Ohand, for the Petitioner, 

Mr. Devi Dayal, for the Respondents. 


JUDGMENT.—After hearing arguments 
of Counsel on both sides, I am cf opinion 
that the decision of the Bombay High 
Court in Ardesir v. Vajesing (1) is, as 
held by the District Judge, applicable to 
the present case; and that the suit has 
been rightly held to be barred ‘by limita- 
tion. The principle applicable to a case 
of this kind is the one laid down by the 
Privy Council in Hanuman Kamat vy. 
Mandur (2). Briefly, that 
principle is to the effect that if the 
contract of sale between ‘two parties is 
void ab initio, and is not merely voidable, 
then the suit brought by the vendee against 
the vendor for a refund of the purchase- 
money is governsd by Article 62, and not 
Article 97 of the Limitation Act. In the 
present case if is not disputed that 
Hukam Chand, brother of Devi Dayal, 
had no share in the site in question, and 
therefore the sale of 1/16th share of the 
site by Devi Dayal as if that share 
belonged to his brother Hukam Chand 
was absolutely void and the consideration 
for it failed at once. It is not contended 
that the vendee was put in possession of 
this 1/16th share and dispossessed after- 
wards; since the site belonged to a number 


(1) 25 B. 593 at BP- 605, 606; 3 Bom. L. R. 190, 
Ind. Dec. (N. 8.) 527, 
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.oË co-shartrs, the vendee sould not from 
.th8 very nature of the case obtain pos- 
session of the 1/l6th share which pur- 


ported to have been sold to him on behalt. 


of Hukam Chand. Venkatanarasimhulu v. 
Peramma (3) relied on by the Counsel for 
tha vendee is not applicable to this case, 
as explained in Ardesir v. Vajesing (1), 

I maintain the judgment and decree 
of the District Judge and dismiss the 
revision with costs, 

‘Reriston dismissed, 


Po 18 M, 173; 5 M. L. J. 82; 6 Ind. Dec, (N. s.) 


PATNA HIGH COURT. 
Ciıvır Revision No, 285 or 1917, 
. April 16, 1918, 
Present:—-Mr. Justice Mullick and Mr. 
Justice Thornhill. 
MAHABIR PRASAD AND OTHERS 
~— PLAINTIFFS — A PPELLANTS 


VETSUE 
SIRI NARAYAN AND orners—Darenpanrs 


RESPONDENTS. 

Hindu Law-—Father’s debts—Pious obligation of sons to 

pay father's debts, extent of—~Suretyship and indemnity, 
distinction  between—Indemnity, whether creates 
‘debt-—Contract Act (IX of 1872), ss. 124, 126, 182. 
, å Hindu son or grandson governed by the 
Mitakshara Law is liable for the debt of his father 
or grandfather due on account of a suretyship for 
the paymant of money. [p, 80, col. 2.] 

But when the Hindu Law enforces liability for 
the suretyship debts of the father it contemplates 
suretyship of the same kind as the Contract Act. 
[p. 81, col. 1.) 

In order to create a contract of suretyship there 
must be a oreditor, a principal debtor and a 
guarantor or surety, who makes himself liable 
for the liability of -the principal debtor. The 
relationship may be established by an agreement 
between the principal debtor and the surety to 
which the creditor is a party. [p. 30, col. 2.] 

Ib may also be established by an agreement to 
which the creditor is not a party, where there 
is a collateral contract between the surety and 
the principal debtor that one of them shall be 
liable on the default of the other. [p. 30, col. 2,] 

But where the contract between the surety and 
the creditor is not a collateral undertaking but 
creates an original liability as between these two 
parties, then the contract is not one of surety . but 
one of indemnity. [p. 30, col. 2.] i 
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In order to create a debt which it would be the 
pions duty of the son to pay, actual receipt of 
money by the father is not necessary, ([p. 3], 
col. 2, 

A contractual liability to pay money will con. 
stitute a debt which is enforceable against the 
son, provided the transaction is neither illegal nor 
immoral and comes within the meaning of the 
term ‘Vyavarika’ which has been translated as lawful, 
usual or customary. [p. 31, col. 2.] 

Defendants’ father sold his interest in a Zurpeshgi 
lease to the plaintiff and represented that he had 
been collecting rent from the Mokurraridar at the 
rate of Rs. 335. Inthe Mokurrari Pattah the rent 
was entered as Rs. 303, but since the grant of the 
Pattah the Survey and Settlement Authorities had 
recorded the rent payable by the Mokurraridar 
as Rs. 335. The defendants’ father also executed 
an agreement by which he agreed to indemnify the 
plaintiff for the difference between Rs. 836 and 
Rs. 808 in the event of the latter failing to realise 
the former sum from the Mokurraridar. The 
Mokurraridar refused to pay the enhancement and 
the plaintiff's suit to recover it was dismissed. The 
plaintiff then sued the defendants as the legal 
representatives of their father on the basis of the 
agreement; 

Held, (1) that the agreement amounted to a con- 
iract of indemnity and not to one of suretyship; 
[p. 31, col. 1.] i 

(2) that the indemnity crested a contractual 
liability and that it was immaterial that the snm 
to be paid was not an ascertained sum but de- 
pended upon the extent of the Mokurraridar’s 
failure; [p. 32, col. 2,] 

(8) that if, however, the repregentation made 
by the defendants’ father to the plaintiff was 
false, the Hability to which if gave rise was an 
immoral one, and that if it was true, the Hability 
was not a usual or customary one, so that in 
any case the sons were not under a pious obligation 
to discharge the liability. [p. 32, col, 1.] 


Civil revision from an order of thé Small 
Cause Court Snb-Judge, Saran, dated the 
7th September 1917. 

FACTS —On 2nd July 1899 Debi 
Prasad, Koskila Nand and Gulab Chand, 
father and grandfather of the defendants, exe- 
cuted a sale-deed m favour of Dhanman 
Das, father of the plaintiff, in respect of 
their Zurpeshgi right in the village Gamany 
in District of Saran for Rs. 5,000. The 
material portion of the sale-deed was as 
follows: “We have been holding and en- 
joying.........the mortgagee right under 
Zurpeshgi Thieca for Rs. 5,000 in respect 
of the land measuring 101 bighas paying 
an annual jama of Rs. 303......subsequently 
enhanced to Rs. 335 under resent survey 
attestation proceedings. We have sold under 
necessity the aforesaid right......for Rs. 5,000 
vere. Dinding ourselves by the stipulation 
mentioned in the Ekrarnama executed by 
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us to-day...... We have received the con- 
sideration money this way, that we set 
off Rs. 2,737-9-6 due to the said vendee 
as per Hundi account dated the Sth Push 
Sudi 1953 Sambat executed by B. Koshila 
Nandan and payable by all of us, the 
executants, and received Rs. 2,262-6-6 in 
eash......the vendee should realize Rs. 335 
in all in lieu of interest year after year 
and instalment after instalment until realiza- 
tion of Rs. 5,050.” On the same adate 
the Ekrarnama was executed and registered 
containing the following provisions: “Where- 
as we bave executed...... a sale-deed of 
to-day’s date for Rs. 5,000 in respect of 
the mortgagee right created under the mort- 
gage bond dated 27th January 1569...... We 
bind ourselves by the following stipulation. 
We, our heirs and successors shall remain 
bound by the following terms...... (3) That 
Rs. 203, the annual jama fixed under 
Pattah dated 2ist Ostober 1868, has been 
enhanced to Rs. 335 under the recent 
survey attestation proceedings and we the 
exesutants have been realizing the same. 
The vendee is and shall be competent and 
entitled to realize the same sum in its 
entirety. If it falls short, our person and 
properties mpveable and immoveable shall 
be liable for the payment of the same.’ 

In a suit brought against the Mokurraridar 
it was decided that the rent was Rs. 303 
only and not Rs. 335. The plaintiff then 
brought the present suit to recover the 
balanc of the money which could not be 
yealized from the Mokurraridar against the 
defendants. The learned Small Cause Court 
Jadge dismissed the pletntiff’s suit on the 
ground that the defendants were not liable 
to pay the amount. Against the aforesaid 
decision the plaintiff made an application 
in revision to the High Court. 

Mr, Parmeshwar Dayal, for the Appellants, 
apitanded that the entire family of the 
defendants having been benefited by the 
transaction of sale, all the members were 
bound by it. The agreement provided that 
the heirs and suscessors of the vendors 
should be bound by the stipulations men- 
tioned in the bond. As the legal heirs 
and representatives of the vendors, the 
defendants were bound to discharge the 
obligation created by the ewontract of 


indemnity under section 37 of the indian — 


Contract Act, 
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Apart from any liability under the Con- 
tract Act, the defendants were bound to 
pay under the Hindu Law as their pious 
obligation. The sale was in consideration of 
an antecedent debt, it was, therefore, bind- 
ing upon the defendants in its entirety: 
Ohandradeo Singh v. Mata Prasad (1), 
Sahu Ram Ohandra v. Bhup Singh (2). In 
consideration ‘of the price paid by the” 
plaintiff, the vendors (1) assigned their 
interest in the Zurceshgi, (2) gave a 
guarantee to indemnify the vendee in res- 
pect of Rs. 335, being the rent realizable 
from the Mokurraridar. Thus the clause 
as to indemnity formed a substantial por- 
tion of the contrast of sale. It was in- 
separable from the rest of the contract, 
The sale as a whole being binding upon 
the defendants, it is not open to them to 
plead that they were not bound by tLe 
indemnity clause: Fakiraya v. Gadigaya (3). 
Besides, the amount of Rs. 335 waa to 
be. recovered annually from the Mo‘urraridar 
and was to be appropriated by the plaintiff 
in lieu of interest. A portion of it nd% 
having been recovered, the plaintiff was 
entitled to realize it from the defendants 
on the ground of failure of consideration: 
Hira Lal v. Bansidhar (4). 

Independently of any consideration the 
contraot of indemnity contained in the - 
bond created a debt which the defendants 
as the Hindu sons were bound to pay. 
Tt is a well-recognized prinoiple of Hindu 
Law that a son is bound to discharge the 
debt created by his father by way of 
surety, specially where the father received 
a consideration for the same. He referred 
to Manu, Chapter VIII, sections 160 and 162; 
Colebrooke, Volume I, pages 265,299 and 333; 
Gopal Singh v. Bhawani Prasad (5), Hira Lal 
v. Bansidhar (4), Siteramayya v. Venkat. 
ramanna (6), Vagadhu v. Haddu Maharanna 
(7), Rasik Lal Mandal v. Singheshwar Roy 


a 1 Ind, Cas. 479; 31 A. 176; 6 A. L. J. 268 


o 39 Ind. Cas, 280; t P. L. W. 557: 21 0. W, N. 
698; 15 A. L. J. 487; 19 Tom. L. R. 498; 26 0. L. J. 
1; 33 M. L J, 14 (1917) M. W. N. 489; 22 M. L, 
T. 22; 6 L. W, 218: 89 A. 437; 44I, A. 126 (P.O). 

(3, 26 B. 89; 3 Bom. L. R. 628. . 

(4) 2 Ind Cas. 262. oa 
( (5; 10 A. 631; A. W, N. (1888) 211; 6 Ind, Dec, 
N. s) ) +87, 

(6) 11 M. 873; 4 Ifd. Dec. (x. s.) 260. 

(7) 7 Ind, Cas. 870; Q910) M. W. N, 502; 8 M, 
L. T 812, 
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(8), Maharaja of Benares v. Ram Kumar Misir 
(9), Narayan v, Venkatacharya (10) and 
Chakourt Mahton v. Ganga Proshad (11). There 
is not much material difference between the 
suretyship debt and the debt created by the 
contract of indemnity. In principle they 
are contracts of the same kind. In- the 
contract of suretyship the surety pro- 
mises to indemnify the creditor against 
the loss caused by a third person, and in 
the contract of indemnity he promises to 
indemnify the loss caused by his own ast. 
In the present case the father of the de- 
fendants promised to indemnify the plaint- 
iff, in oase the Mokurraridar did not pay 
Rs. 385, the rent. Under this aspect of 
the case the contract is a contract of 
surety for payment, and the defendants 
were liable to discharge the obligations 
arising under it as their pious obligations, 
In Hindu Law the obligation, whether 
created by the contract of suretyship or 
by the contract of indemnity, is treated 
as a debt. If the father has received 
consideration for making the promise to 
indemnify, the sons are bound to dis- 
charge the obligation arising under it, 
irrespective of the faot whether the son- 
tract was to indemnify the loss caused 
by the act of the third person or caused 
‘by the act of the promisor himself: 
Prosono Kumar Tagore, Vivada Chintamani, 
page 35; Colebrooke, Volume I, page 305; 
Ohakourt Mahton v, Ganga Proshad (11). 

Mr. Kulwant Sahat (with him Messrs. 
Jadubans Sahat Radha Radhes Prasad and 
Harnandan Sahay), for the Respondents, 
contended that the promise to indemnify in 
this case wa3 an idle promise. The sons were 
not bound to discharge the obligation created 
by it. The promise to indemnify did not 
create a debt under the Hindn Law. It was 
a pure contract to pay damages on the 
happening of a certain event. The de- 
fendants were not liable to pay any damages 
under such contract, The rent realizable 
from the Mokurraridar was only Rs. 308. 
Jf the father of the defendants falsely re- 


(8) 14 Ind.-Cas, 147; 39.0. 843; 160. L. J. 107; .16 
©. W. N. 1108.. 
(9) 26 A. Gil; 1 A. D. J. 330; A. W. N. (1904) 142. 
(10) 28 B. 408; 6 Bom. L, R: 4348 


-(11) 12 Ind. Cas. 609; 39 0, 862; 15 C. L. J. 228;-16 
0O. W. N. 519.’ : : 
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presented to the plaintiff that th8 rent 
was Rs. 335, he was guilty of a criminal 
offence, hence the promise of indemnity 
was tainted with immorality. Moreover, 
the promise was to pay an indefinite sum of 
money in perpetuity which the sons were not 
liable to pay under the Hindu Law. He 
relied on Rasik Lal Mandal v, Singheshwar 
Roy (8) and Balkrishna v. Janardana (12). 

Mr. Parmeshwar Dayal, in reply, submitted 
that the promise to pay contained in the 
document was not an idle promise. The 
promise formed an integral part of the 
consideration advancing from the vendor 
in consideration of the price (Rs. 5,000) 
paid by the plaintiff. It is an ordinary 
affair with the vendors to enter into 
such contracts in order to satisfy the 
creditor and to induce him to some to terms. 
The contract of indemnity invariably finds 
place in sale-deeds to save the vendee 
from any loss that might accrue to him. 
The promise of indemnity in this case 
did’ not amount to payment of an indefinite 
sum in perpetuity. The sum is a definite 
sum (Rs. 335) and the period is the 
period during which the Zurpeshgt mortgage 
subsists. It is open to the defendants to 
redeem the mortgage and terminate their 
liability to pay under the contract. 


- JUDGMENT. 

Mottick, J.—In this case one Moni Lal 
was the proprietor of 101 bigkas of land. 
In 1868 he gave a Mokurrari Pattah for 
this land to a gentleman named Macdonald 
at- an annual rent of Rs. 303. In 1869 
he executed a Zurpeshgi mortgage in favour 
of the same gentleman fora principal sam 
of Rs. 5,050, it being stipulated that the 
mortgagee was to retain the whole of the 
Mokurrari rent as intefest. 


The Mokurrari is now in the hands of one 


` Basudeo Das. 


The Zurpeshgidar’s interest passed by sale 
first to one Ghulam Hosain and then in 1897 
to three persons named Debi Prasad, 
Koshilanand and Gulab Chand. 


In. 1599, Debi Prasad and his`co-sharers 
sold the Zurpeshgi to the father of the 
plaintiffs before us for a sum of Rs. 5,000. 


(12) 6 Bom. L. R 642. 


“ 
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In the meantime the Survey and Settlement 
Authorities had recorded the rent payable by 
the Mokurraridar Basudeo as Ra, 335 instead 
of Rs, 303. 

The yendors, when selling the Zurpeshgi to 
the father of the plaintiffs, represented that 
they had been collecting at the rate of Rs. 335 
from the Mokurraridar and executed an 
Ekrarnamah in which they agreed tu in- 
demnify the purchaser for the difference 
between Rs, 335 and Rs. 803 in the event of 
. his failing to realise it from the Mokurraridar, 

The Mokurraridar refused to pay the 
enhancement and the purchaser was obliged 
to sue, 

In 1903 the Mokurraridar’s plea that his 
rent was Rs. 303 succeeded and the suit of 
the purchaser was dismissed. 

In 1917 the plaintiffs brought the present 
suit for the amount due to them from the 
defendants as the legal representatives of 
their father for the default of the Mokurrari- 
dar at Rs. 32 per year in respect of the 
years 1911—1917, The claim for previous 
years was given up as barred by limita- 
tion. 

The Subordinate Judge finds that the 
defendants who, are the sons and grandsons 
of the vendors, being governed by the Law 
of the Mitékshare, are not liable to pay the 
olaim out of the ancestral property and as 
there is no other property belonging to the 
vendors in their hands he has dismissed the 
suit. 

The plaintiffs accordingly ask us to exer- 
oise our revisional powers under section 
%5 of the Provincial Small Causes Courts Act. 

It is clear that the contract made by the 
defendants’ father is not one that dies with 
the promisor and that it is enforceable against 
his legal representatives. 

The defendants are fhe promisor’s legal res 
presentatives in respect of his self-acquired 
“property inherited by them but the finding 
of the Subordinate Judge is that there is no 
such property. 

In regard to ancestral property in their 
possession the defendants are under section 
53, Civil Procedure Code, the promisor’s legal 
representatives only for debts payable by 
them under the Hindu Law. It is either 
admitted or found that there was neither 
antecedent debt nor legal necessity to 
render the contract enforceable against the 


defendants. 


INDIAN CASES, 


' [1915 


The learned Vakil for the creditor, how- 
ever, contends that the contraĝt created a 
suretyship for the payment of money and 
he relies on the Maharaja of Benares y. Ram 
Kumar Misr (9) and Rasik Lal Mandal v, 
Singheshwar Roy (8). 

In my opimion although a contrary view 
was taken in Hiralal Marwari yv. Chandrabalz 
Haldarin (12), a Hindu son or grandson 
governed by the Mitakshara Law is liable for 
the debt of his father or grandfather due on 
account of a suretyship for the payment of 
money. The weight of opinion in the High 
Courts of Bombay, Allahabad, Madras and 
Caloutta is to this effect. 

The first question to be decided, there- 
fore, is whether the sontract in the case 
now before us was really one of suretyship. 
Now the principles applied to cases under 
the law of contract for determining the 
difference between a contrast of surety 
and a contractof indemnity appear to me 
to be of general application and although 
the English cases are more particularly 
soncerned with the question whether a 
particular contract falls within section 4 Of 
the Statute of Frauds, still it seems to me 
that the conditions required by the English 
Law and by the Indian Contract Act fora 
contrast of suretyship are also required 
for such a contract in Hindu Law. There 
must bea creditor, a principal debtor and 
a guarantor or surety, who makes himself 
liable for the liability of the principal 
debtor. The relationship may be established 
by anagreement between the principal debtor 
and the surety to which the creditor isa 
party. This is the relationship contemplated 
by section 126 of the Indian Contract Act, 
It may also be established by an agreement 
to which the creditor is not a party, where 
there is a collateral contract between the 
surety and the principal debtor that one 
of them shall be liable on the default of 
the other. This is the contract contemplat- 
ed under section 132 of the Indian Contract 
Act. 

Bat where the contract between the surety 
and the creditor is not a collateral under- 
taking but creates an original liability as 
between these two parties, then the sontrast 
is not oneof surety but one of indemnity 
within the meaning of section 124 of the 


(13) 1 Ind. Cag, 168; 13 C. W. N.9;4 M. L. T, 428, 
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Indian Confract Act. The distirabion was 
disegssed in Harburg India Rubber Comb Ce. 
y. Martin (14) and in that sase Vaughan 
Williams, L. J., cited with approval the follow- 
ing observations of Davey, L. J., in Guild v. 
Conrad (15):— 

“In my opinion there is a plain distinc- 
tion between a promise to pay the creditor 
if the principal debtor makes default in 
payment and a promise to keep a person who 
has entered or is about to enter into a 
contract of liability indemnified against that 
liability independently of the question whether 
a third person makes default or not.” 

Now what*-was the object of the guarantee 
in the present case? The Mokurrari tenancy 
purchased by Basdeo was created long before 
the guarantee. The father of the plaintiffs 
was notinany way inducedto do anything 
or to forbear from doing anything in scnnec- 
tion with the giving of that lease. That lease 
formed no part of the consideration of the 
assignment of the Aurpeshgi batween the 
vendor and the vendee. The guarantee was 
given not with the objest of benefiting the 
lessee, and securing payment of the rent due 
from him, but for providing ur additional 
inducement to the vendee for purshasing the 
Zurpeshgi. Incidentally -the result of the 
guarantee may have been to benefit the 
lessee, but the primary object of the contract 
was not to answer for his debt or default, 
In my opinion, therefore, the contract in 
this case was not a contract of surety at 
all but a sontract of indemnity. Ina sense 
every contract of indemnity is a contract 
of guarantee. Bat, in my opinion, when 
the Hindu Law enforces liability for the 
suretyship debts of the father, it contemplates 
suretyship of the same kind as the Indian 
Contract Act. The argument, therefore, that 
the sontrasct being one made by the promisor 
as surety for the payment of money his 
sons and grandsons are liable in Hinda Law, 
fails. 

The learned Vakil for the creditor, how- 
ever, relies upon a much wider proposition, 
which is that under the Mitakshara Law 
wherever the father has contracted a liability 


(14) (1902) 1 K. B. 778; 71 L. J. K. B. 529; 86 L. T. 
505; 50 W, R. 449; 18 T. L. R. 428, 
(15) (1894) 2 Q. B. 885; 63 L. J. Q. B. 
2 Ld 2, 


5 721, 9 R. 
146; 71 L, T, 140; 4 W R, 64 i 
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the son is bound by a pious obligation éo dis. 
charge that liability out of the ancestral 
property in his hands, unless he can show that 
the liability was illegal or immoral. He oon- 
tends that inthe present case, unless it can 
be shown that the indemnity was illegal or 
immoral the plaintiffs are entitled to sucoeed 
and that it is wholly immaterial whether or 
not the transaction was for the benefit of the 
joint family. In my opinion this proposi- 
tion is stated in too wide terms. The cases 
relating to the liability of a Hindu son have 
been reviewed by Mookerjee, J., in Chakourt 
Mahton v. Ganga Proshad (11). Jt has been 
held that the actual receipt of money by the 
father is not necessary. A contractual liability 
to pay money will constitute a debt which 
is enforceable against the son provided the 
transaction’ is neither illegal nor immoral 
and comes within the meaning of the term 

Vyavarika,’ which bas been translated 
as lawful, usual or customary, Jn- 
deed the cases have gone so far ag to 
hold that if the father is made Hable for 
damages for breach of civil duty, then 
upon a decree made against the father the 
sons are liable to the extent of the ancestral 
property. 

In the present case the indemnity given 
by the father would wundoubt@dly be en- 
forceable against himself. Ifa desree upon 
it had been obtained against the father 
during his lifetime then it would be enforse- 
able against the song after his death provided 
it came within the list compiled by Moowerjee, 
J., in the above mentioned case. Here the 
liability will depend upon whether the act was 
lawful, usual or customary. The Subordi. 
nate Judge has not in terms said that the 
representation of the father that he had 
been collecting Rs. 335 per year from the 
lessee was false. If it was intentionally 
false and if ib deceived the purchaser it 
might have rendered the father liable to" 
prosecution for the offence of cheating. For 
myself, having regard to all the airoum- 
stances, I find it difficult to believe that 
it was true. The purchaser’s failure to 
realize the enhanced rate by suit is strong 
evidence that the representation was not 
true and the view 1 take is that the pur. 
chaser did not honestly believe that the 
representation was true. Both parties knew 
that the true rent was Rs. 308. The pur- 
chaser was in no way deceived but intended 
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to gathble ou the chance of being able to 
realize the enhancement recorded by the 
Survey and Settlement Authorities. This con- 
clusion is supported by the fact that while 
the original Zurpeshgi was created in favour 
of Macdonald for a principal of Rs, 5,050 
on the footing that the Mokurrari rent was 
Rs. 303, the predecessor of the plaintiffs paid 
-only Rs. 5,C00 for it inspite of the rent being 
represented to be Rs. 335. I hold, therefore, 
that if the representaticn was intentionally 
false the Hability created by the indemnity 
was immoral; if it was wob intentionally 
false, the liability was not usual or customary 


and therefore not enforceable against the - 


sons as a pious obligation. I agree that 
a mere error of judgment on the part of 
the father weuld not save the sons if the 
indemnity was an ordinary incident in 
the ownership of property. Jn Durbar 
= Khachar v. Khachar Harsur (16) it was held 
. that a decree against the father for damages 
eaused by the erection of a dam was not 
enforceable against the sons as a pious obli- 
gation. On the other hand in Khaiilur 
Rahman v. Gobind Pershad (17) it was held 
that mere imprudence or unreasonableness 
will not be sufficient. 


As this Would also seem to be the view 
taken by Mookerjee, J., in Chakourt Mahton 
`y. Ganga Proshad (11), I think we 
must follow the Calcutta Court and judge 
the indemnity here by the test whether it 
was ysual, that is to say, whether it was 
one which an ordinary vendor might have 
been expected to give. Having regard to 
the state of the knowledge of parties and 
to the fact that the liability was indefinite 
and practically perpetual, -my answer is in 
the negative. It might be urged that the 
liability was limited “to the duration of the 
Zurpesbgi but having regard to the fact 
*that the Zurpesbgi was created in 1669 
and has not yet been redeemed, it may be 
“regarded as practically perpetual. 


It is contended by the learned Vakil for 
the plaintiffs that the indemnity was part of 
the consideration for the purchase-money 
and that as there has been failure of that 
consideration, the sons are liable to pay the 


(16) 82 B. 348; 10 Bom. L. R. 297. 
(17) 20 0. 328; 10 Ind. Deo. (x. 8.) 228. 
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present claim by way of pantial refund 
of sonsideration money. The reply to ¢his 
is that upon the facts I do not hold tbat 
the indemnity was any part of the son- 
sideration for the sale. 

In the view that I take it is not necessary 
to discuss at any length the contention of the 
defendants that an indemnity cannot create 
a debt. The indemnity in this case created a 
contractual liability to pay money on sertain 
contingency It is ithmaterial that the sum 
tc be paid was not an ascertained sum but 
depended upon the extent of the Mokurrari- 
dar’s failure. In Pareman Dass v. Bhattu 
Mahton(18) the learned Judges did not dissent 
from the view that a right to damages for 
theft might create a debt. In my opinion 
such a right does create a debt whether 
the liability is based on a decree of Court 
or upon a contract. 

But for the reasons given I am of opinion 
that the defendants are sot liable to pay ont 
of the ancestral property to which they have 
succeeded by survivorship the debt created 
by the indemnity in the present oase, ê 

It is useless to give the plaintiffs a decree 
for execution against any other property, 
because the Subordinate Judge finds that 
there is no other property belonging to the 
promisor in the hands of the defendants, 
The application is, therefore, dismissed with 
costs. Hearing fee Rs. 80. 

THORNHILL, J.-I concur. 

Application dismissed, 


(18) 240. 672; 12 Ind. Deo. (x. s.) 1117. 
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PATNA HIGH COURT. 
URIMINAL Revision No. 282 or 1917, 
August 3, 1917. 
Present:—Mr, Justice Mullick and 
Mr. Justice Atkinson. 

KAILASH PRASAD VARMA—Accosep 

~—PHTITIONER 
tersus 
_ HMPEROR—Oppostre Parry, 
P Criminal Procedure Code (Act Y of 1898), s. 234— 
Person,” whether includes peisons-—Joint trial of two 
accused 'for criminal breach of trust, legality of— 
Procedure—Penal Code (Act XLV of 1860) , S. 409— 
Criminal breach of trust. 

In section 234 of the Criminal Procedure Code the 
word “person” includes the plural number and is not 
restricted to the singular number. [p, 34, col, 2.7 

Budhai Sheik v, Emperor, 83 0, 292; 10 ©. W.N. 
32; 3 Cr. L. J. 126, Tilakdhari Das v. Emperor, 6 C, 
L. a 197; 6 Cr. L. J. 442, dissented from. 

mperor v. Bechan Pande, 36 Ind. Cas. 879, 38 A, 
457; 14A. L. J. 700; 18 Cr. L, J. 47, relied upon. 

Section 234 of the Criminal Procedure Code is 
an empowering section and no Magistrate or Judge 
should try or allow an accused to be put on trial 
jointly with another if he thinks the effect of so 
doing would be prejudicial to the interest of the 
acqused. But as to the method of procedure it is for 
the trial Court in the exercise of its discretion to 
settle and determine, whether the trial should be joint 
or not. Ifa joint trial would prejudice the aconsed 
then the trial should be separate [p. 35, col. 1.] 

Two accused were jointly tried for criminal breach 
of trust in respect of three sums of money committed 
on three different dates within one year: 

Held, that the joint trial was legal, [p. 35, col. 1.) 

Criminal revision against an order of the 
Sessions Judge, Darbhanga, dated the 13th 
June 1917, confirming that of the Sab- Divi- 
sional Magistrate, Samastipur, dated the lst 
May 1917. 

Mr. S. P. Varma, for the Appellant. 

Mr, Manohar Lal (Assistant Government 
_ Advocate), for.the Opposite Party, 


JUDGMENT, i 

ÅTKINSON, J.—The petitioner jointly with 
another was charged under section 409 of 
the Indian‘ Penal Code with criminal breach 
of trust by converting to his own use 
three various sums of money on various 
dates within one year. The charge relates to 
+ the sums of Rs. 38-1-0 appropriated on the 
6th July 1916, Rs. 100-4.0 on the 3lst July 
ee and Rs. 140 12.0 on the 25th Ostober 
The accused is a Sibordinate i 
Post Office at Samastipur gnd a 
was to deal, as registration clerk, with 
money received in payment of V.-P. P, orders. 
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The Sub-Post Master of this Office is a may 
called C. M. Bose. The Inspector paid a visit 
to this Post Office and discovered that cser- 
tain misappropriations or criminal breaches 
of trust of publie money had taken 
place; assordingly the petitioner Kailash 
Prasad Varmı and C. M. Bose were joint- 
ly charged under section 409, Indian Penal 
Code, with the offences mentioned above, 

The petitioners defence was that he was 
innocent, that he merely did what he was 
asked by the Sub-Post Master Bose and 
that he was in no way responsible. On 
the other hand Mr. Bose, the petitioner’s 
so-accused, stated that he was not responsible, 


_ but that he trusted’the petitioner implicitly 


in the preparation of the register and 
initialled the same from time fo time as 
prepared by the petitioner; and that though 
he might be guilty of negligence, he was 
guilty of no crime. 

The case was tried by the Sub- Divisional 
Officer with the rasult thatthe acsused Sub- 
Post Master Bose was acquitted and 
discharged, and his acquittal was maintain- 
ed and upteld by the “Sessions Judge on 
appeal. Thus Bose is out of this case. The 
petitioner was convicted by the trial Court 
and sentenced to one year inrespast of each 
charge preferred against him, each period 
of one year to run concurrently. On appeal 
the learned Sessions Judge maintained the 
petitioner’s conviction, and the present 
application is made beforeus to set pside 
that conviction, 

Two points are taken and pressed forsibly 
by Mr. Varma on behalf of the petitioner. 
The first point is one of importance and 
interest, as if raises a serious point touching 
the construction of the Code of Criminal 
Procedure. . 

Mr. Varma argues that there was no 
power to try the accused persons together 
jointly even where they committed the same 
offence or three of the same offences within 
a period of 12 months; that is to say, that 
section 234 of the Code of Criminal Procedure 


‘only applies to one person and does not and 


cannot apply to two or more persons; and 
that there is no jurisdiction to try under the 
Code of Criminal Procedure persons jointly 


-even though they may commit the same or 


similar offences, save under the provisions of 
section 239 and then only if the offence 


- with which they have been charged arises 
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out of the same transaction, It is argued 
before us by Mr. Varma that the transactions 
were separate, each distinot and separate from 
the other, and that consequently the trial of 
the accused persons, the petitioner and Mr. 
Bose, even under section 239 would have 
been illegal. If Mr. Varma is right in his 
argument as to the illegality of the trial, 
then the conviction cannot stand and 
will have to be set aside. In support of 
his argument the Jearned Counsel for the 
petitioner relies entirely upon the case 
reported as Budhai Sheik v. Emperor (1). 
In that case their Lordships of the Calentta 
‘High Court held that the meaning of the 
word “person” mentioned in section 234 of 
the Code of Criminal Procedure was appli- 
cable in the singular number and did not 
apply tothe case of two persons or more 
than two, who might be guilty of committing 
three of the same kind of offences within a 
period of one year. With great respect to 
the learned Judges, who decided that case, 
I-yenture to say that the reasoning of their 
Lordships is not very convincing. However, 
it appears to us that their Lordships in that 
case seemed to have based their judgment 
entirely upon the position in which section 
234 is to®be found in the classification or 
group of sections set out in the Code. 
Sestion 233 is a general section, which 
provides that every person charged with an 
offence or with separate offences should be 
sepayately tried for each offence; however, 
exceptions from the general rule are provided 
for in the succeeding sections 234 to 239 
which are permisstve, and not mandatory. 
Section 234 runs; “ When a person is accused 
of more offences than one of the same kind 
committed within the period of 12 months 
from the first to thé last of such offences, 
he may be charged with and tried at one 
trial for any number of them not exceeding 
three.” Reading that section I cannot un- 
derstand why any limitation should be sought 
to be placed upoo the word “person” as 
defined by the General Clauses Act, 

No doubt the Caloutta High Court in 
the case reported as Phudhat Sheikh v. 
Emperor (1) held that the word ‘person’ 
applied merely in the singular number; 
and that it was not applisable to the 
case of two or more than two persons. The 
decision. reported as: Budhat Sheik v. 

(1) 83 O. 292; 10 0. W ON. 82; 3 Cr, L. J, 126. 
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Emperor (1) was followed in a case reported 
as Tilakdhart Das v. Emperor (2) and there 
likewise two distinguished Judges of the 
Calcutta High Court followed the rule laid 
downin Budhat Shetk v. Emperor (1) and 


Mr. Justice, Mookerjee and another 
learned Judge also expressed the same 
view, but the ratio decidendi of these 


decisions do not commend themselves to 
us and they appear to be completely 
at variance with the thoughtfol and 
considered judgments of two Judges of 
the Allahabad High Court in a case 
reported as Emperor v. Bechan Pande (3) and 
in which Mr. Justice Piggott and Mr. Justice 
Walsh laid down most emphatically that in 
section 234 of the Code of Criminal Procedure 
the word “person” is to have its ordinary 
and natural meaning as defined by the 
General Clauses Act and is not to be 
restricted to the singular namber. The learned 
Judges suggest that is would reduce the 
administration of the Criminal Law to a 
farce if there could be no trial of accused 
persons jointly guilty, unless under the 
provisions of section 239, and at page 460* 
of the report their Lordships say on the 
question of law involved for our considera- 
tion; ‘We have expressed our opinion in 
a case which has just come before us. 
The question of the operation of section 
934 of the Code of Criminal Procedure 
was raised in a...simple form, In the 
present case it is suggested that the 
question is complicated by the fact that six 
persons in all were involved in each of the 
three charges. The provisions of section 
933 and the following sections of the 
Code of Criminal Procedure require to be 
considered together, They occur in a 
sub-division of the Code headed ‘Joinder 
of Charges’. The general principle that 
there shall be a separate charge and a 
separate trial for every distinct offence of 
which any person is aceused is first laid 


down in section 233 of the Code. Then 
follow a number of sections spesifying 
possible exceptions. In- these sections 


where a Court is empowered to try offences 
jointly or accused persons jointly, the 


word ‘may’ is used in each case, and not 
(2) 6 C. L. J, 757; 6 Or. L. J. 442, 
(3) 86 Ind. Cas, 879; 38 A, 457; 14 A. L. J. 700; 18 
Cr L 3.47, °’ 


* Page of 38 A.—Ed. 
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the word shall’ as used in section 233, 
where the general principle is laid down. 
These are, therefore, empowering sections, 
which require to be used with due 
discretion and in suitable cases. In the 
present case the prosecution set out 
to prove that the six accused persons, 
acting together, had committed each of the 
three offences specified in the several 
charges. On the wording of the section 
there was nothing illegal in the framing 
of the three joint charges against all the 
accused, or in the trial of these three 
charges at one.. trial.” 

_ That expression of opinion as to the inter- 
pretation to be given to section 234 commends 
itself to us. Certainly it is consistent 
with the principles of the Criminal Law of 
England; and I think not inconsistent with the 
principles of the law of Criminal Procedure 
enacted in section 234 as to what the 
law is, and ought to be. I do not say that 
In every case where persons are jointly 
accused that the Crown must necessarily 
try them together. The section ig an 
empowering section; but no Magistrate or 
Judge should try or allow an accused to 
be put on trial jointly with another if he 
thinks the effest of so doing would be 
prejudicial to the interest of the acoused. 
But as to the method of procedure it is 
for the trial Court in the exercise of its 
discretion to settle and determine whether 
the trial should be joint or not. If a 
joint trial would prejudice the aconsed, 
then obviously the trial should be repa- 
rate, 

In this case at the trial no objection 
was taken whatsoever by the aceused to 
the joint trial, The trial proceeded and 
the conviction was pronounced, and it was 
not till the accused went before the District 
Judge on appeal that for the first time it 
was urged or suggested that the accused 
persons having been tried together the 
original trial was illegal and void by law. 
1 think that if there was any likelihood 
or fear that the accused would have been 
or was in fact prejudiced by a joint trial 
with his co-aceused, he would have been 
alert to raise the question of jurisdiction 
at the earliest possible moment. Having 
taken his chance and prosegded to trial, 
the petitioner for the first time urges after 
sonviction that he has been prejudiced by 
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what has been done. This disposes of 
the first point which has been taken by Mr. 
Varma on behalf of the petitioner. 
The second point which he has 
is, that the evidence in respect of two 
-sharges does not warrant a conviction 
under sestion 409 of the Indian Penal 
Code, that is to say, that with regard 
to first two items, namely, Rs. 38-1-0 alleged 
to have been misappropriated on the 6th 
July 1916, and Rs. 100-4-0 on the 31st 
July 1916, the evidence shows these items 
were taken for a mere temporary loan to 
tide over a previous financial difficulty, in 
one case for two weeks and in another 
for 12 days; but that eventually they 
found their way into the pockets of the 
persons who were entitled to receive the 
money and Mr. Varma, therefore, argued 


taken 


that there was no user of the money or 


© 


misappropriation by the petitioner within 
the. meaning. of sestion 409 of the Indian 
Penal Code, or at least that there was no 
user of the money with any intention of 
committing a criminal breach of trust. 
With regard to the third item no ques- 
tion arises. The sum of Rs, 140-12-0 was 
admittedly received, retained, misapplied 
and used by the petitioner fer his own 
purposes. The learned Sessions Judge 
in summing up the evidence’ very 
candidly observes that in regard to the 
first two items, the evidence shows that 
the accused did retain them, but the money 
was afterwards refunded and paid to the 
persons properly entitled to receive it 
though late. Mr. Varma says that though 
his client was guilty of a breach of a 
rule of the Post Office Department, yet 
he was not guilty of a criminal breach of 
trust. Well the lower Court answered that 
argument by relying on the express admis- 
sion and confession made by the petitioner 
himself. This is referred to as Exhibit A. 
In that exhibit the petitioner stated that 
on two other occasions he did misapply 
public money which came into his posses- 
sion in the discharge of his duty; and 
from that admission it is apparent that 
he did commit criminal breaches of trust 
in respect of the other transactions; and 
on this admission the prosecution asked 
-the Court to infer that there was in the 
mind of the petitioner, ‘at the time when 
he got the various sums of money in 
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question, the intention to use them for his 
own purposes within.the meaning of section 
409, Indian Penal Code. We do mot think 
that this was an unfair inference to draw, 
more especially when the admission of the 
accused coupled with the evidence showed 
on the part of the prisoner a Systematic 
course of dealing involving the misappro- 
priation of public money and within quite 
a recent date from the commission of the 
first offence charged and which the petitioner 
admitted. After giving our best considera- 
tion to the second point we also think that 
the petitioner is not entitled to succeed, as 
the confession or statement made by the 
petitioner is such as to warrant an inference 
that the petitioner retained ‘the money so 
long in his hands in breach of the rules 
of the Post Office as to clearly show an 
intention on his part to se the money for 
his own purposes. 

The third argument that bas been ad- 
dressed to us is onthe question of senterce, 
We have been asked to reduce the sentence; 
but a breach of trust committed by a 
person who is employed in a Post Office 
in respect of money belonging to the 
public is a grave offence; and we ought 
not to encourage the public to think that 
offences of this character can be dealt 
with lightly; to do so would be a great 
injury to the administration of justice and 
the public service, 

-We have considered all the points argued 
yery «arefully and we have come to the 
conclusion that it is quite impossible to 
reduce the sentences even by one day. 

The application is rejected. 

MULLIOK, J.—I agree. 

Application rejected. 





PUNJAB CHIEF COURT. 
Criminal APPRAL No. 841 o 1917, 
October 29, 1917, 
Present:—Mr, Justice Shadi Lal. 
GOPI OHAND—CONVYICT— APPELLANT 

j VETSUS č 


EMPEROR— RESPONDENT, 
Penal Code (Act XLV of 1860), s. 228— Criminal 


- Procedure Code (Act V of 1898), s. 480-—Contemp: of 


Court—Refusal to answer questions in 
inquiry, whether contempt—Offence, 
Intentional interruption, what is, 

‘In the course of an inquiry into certain allegations 
made by the accused, he was examined by the District 


course of 
ingredients of— 


INDIAN CASES, 


[1918 


Judge on the lOth of August 1917 and as the 
examination could not be finished on #hat day, the 
case was adjourned to the succeeding day. On ethe 
11th of August 1917 before entering into the witness 
box the accused presented an application to the 
District Judge, praying that the inquiry might be 
stopped for the reasons mentioned inthe application. 
The District Judge rejected the applichtion and 
then called upon his Counsel to proceed with his 
examination-in-chief. The accused refused absolutely 
to make any answers or to proceed with his allegations 
or to answer questions put to him in his cross- 
examination, refusing even to obey any order of the 
Court till his application was granted. The District 
Judge thereupon, adopting the procedure prescribed 
by section 480 of the Criminal Procedure Code, 
convicted him under section 228 of the Penal Code: 

Held, that the conduct of the appellant, not being 
@ mere prevarication but a persistent refusal to 
answer any question whatever, amounted to an 
intentional interruption within the meaniog of section 
228 of the Penal Code and that ho was, therefore, 
rightly convicted. [p. 38, col. 2.] 

There are three ingredients of the offencedescribed 
in section 228 of the Penal Code: (1) there must be 
an insult or interruption; (2) the insult or interrup- 
tion must be intentional; (3) the insult must have 
been offered or the interruption caused to a public 
servant sitting in any stage of a judicial proceeding. 
It is nota sine qua non that the alleged interruption 
must delay the proceedings of the Court for any 
length of time. The determining factor is not the 
duration of the time but the nature of the act com- 
mitted by the accused, [p. 37, col. 2.] í 


Appeal from the orderof the Sessions Judge, 
Rawalpindi, dated the lith August 1917. 

Mr. Bhagat Ram Puri, for the Appel- 
lant. 

Mr. ©. Bevan Petman, Government Ad. 
vocate, for the Crown. 

JUDGMENT.—The District Judge 
Rawalpindi has convicted the appellant 
Gopi Chand of having, on the ilth of 
August 1917, committed contempt of Court, 
and has sentenced him under section 228, 
“Indian Penal Code, to a fine of Rs. 200. 
The convict has appealed to this Court, 
and though formal notice of tke appeal 
has not issued to the District Magis- 
trate, the learned Government Advocate, 
who was appearing for the respond- 
ent in the applications for transfer out 
of which the contempt proceedings have 
arisen, has obviated the necessity of ad- 
journment to a fresh date by accepting 
notice and arguing the case on kebalf of 
the Crown, 

The facts of the case lie within a 
narrow compass and are beyond the pale 
of controversy. It appears that in the 
cource of the ecquiry ordered by this Court 
into certain allegations .made by the 
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appellant, Gopi Chand, he was examined 
by the District Judge on the 10th of 
August, and as the examination sould 
not be finished on that date, the case 
was adjourned to the succeeding day. On 
the 11th Angust, Gopi Chand before en- 
tering into the witness-box presented an 
application to the District Judge praying 
that the enquiry might be stopped for 
the reasons mentioned in the application. 
The learned Judge rejected this application, 
and then called upon the appellant’s 
Counsel to proceed with his examination-in- 
chief. The appellant thereupon made the 
following statement:— 

“I refuse absolutely to make any further 
answers or to proceed with my allegations, 
because my application filed to-day has 
been rejected.” 

The Court after recording this statement 
passed an order in these terms:— 

“As the petitioner refuses to proceed 
with his allegations, the offisial liquidators 
are at liberty to cross examine him with 
Teference to the statement he has already 
made in support of his allegations.” 

There was no compliance even with 
this order, and the appellant again stated 
that he refused to obey the order of the 
Court and declined to answer any question 
put to him in cross-examination or by the 
Court. 

The case being a prima facie one of 
contempt qin facie curtis, the learned 
Judge decided to adopt the procedure 
prescribed by section 480, Criminal Procedure 
Code, and called upon Gopi Chand to show 
causa why he should not be proceeded against 
for the contempt of Court which he had 
committed by “wilfully interruptirg the 
proceedings and refusing to answer questions 
put to him by the Court and the official 
liquidators.’ The only reply which the 
accused thought fit to return to this re- 
quisition of the Court is contained in the 
following sentence :— 

“ I refuse to make any statement of any 
sort whatsoever unless the application I have 
put in to-day be granted, ” 

The Court was then constrained to proceed 
to judgment and passed the order which is 
the subject-matter of the present appeal. 

Now section «28 runs af follows :— 


“Whoever intentionally offers any insult 


or causes any interruption to any public 
= 4 
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servant, while such public servant is sitting 
in any stage ofa judicial proceeding, shall be 
punislied....” 

There can be no manner of doubt that 
there are three ingredients of the offense 
described in the aforesaid section, (1) there 
must be an insult or interruption ; (2) the 
insult or interruption must be intentional ; 
(3) the insult must have been offered, or 
the interruption caused, to a public servant 
sitting in any stage of a judicial proceed- 
ing. 

Now, in this case there can be no possible 
doubt as to the fulfilment of the 3rd condition 
and the question, which I am required to 
consider is whether the firat two require: 
ments of the law have baen fulfilled, It is 
contended in the first place that there was 
no interruption, because after paying the 
fine inflicted upon him. Gopi Chand forth- 
with left the Court, and the District Judge 
then proceeded with his judicial business 
and actually received evidence tendered by 
the opposite party. This argument implies 
that there can be no interruption within the 
meaning of the section unless the accused’s 
act results in the stoppage of the Court’s 
work for the rest of the day, or at any 
rate for some considerable time® I must say 
that there is no foundation either in law 
or in common sense for this suggestion, and I 
have, therefore, no hesitation in rejecting it as 
wholly untenable. It is not a sine qua non 
that to satisfy the requirements of the law 
the alleged interruption must delay the pro- 
ceedings of the Court for any length of time. 
The determining factor is not the duration of 
the time but the nature of the ast committed 
by the accused. Whether snch an act con- 
stitutesan intentional interruption depends 
upon the circumstancds of each case, including 
the bona fides or other wise of the persons doing 
the act, and no hard and fast rule can be laig 
down which would cover every gase. 

The law no doubt allows some latitude 
to a member of the Bar acting bona fide in 
the discharge of his professional duty, so 
Jong as his conduct is not so clearly vexa- 
tious as to lead to the inference that his 
intention is to insult cr interrupt the Court 
[vide Dattatraya, In re (1)] and even to a 


litigant making a profest against the proceed- 


ings of the Court ; provided that his act ig 
compatible with due respect for its lawful 
(1) 6 Bom, L. R. 541; 1 Cr, L. J, 612, 
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authority and does not indicate an intention 
to insult the Court or obstruct its business, 
I cannot, however, endorse the view that a 
witness can with impunity persist in refusing 
to answer any question put to him and 
thus defy the authority of the Court, and 
this is exactly the case before me. 

The only authorities I know of, which 
could possibly be invoked in favour of the 
appellant, though they were not cited by 
his Counsel, are two old judgmenta of the 
Bombay High Court reported as Reg. v. Auba 
bin Bhisrav (2) and Reg. v. Pandu bin Vithoji 
(3) respectively. These judgments are very 
` brief, and according to the head-notes the 
Conrt held in tbe former oase that a 
prevarication by a witness while giving 
evidence does not constitute interruption, 
and in the latter case that refusing or 
neglecting to return direst -answers to ques- 
tions does not amount to intentionally offer- 
ing insult or causing interruption within the 
purview of section 228, It is slear that 
neither of these judgments has any applica- 
bility to the present case, and they have 
been explained by the same High Court to be 
insufficient to support the general proposition 
that a prevarication can in no case amount 
to a contemp? of Court within the meaning 
of the aforesaid section. In Reg. v. Jaimal 
Shravan (4) the learned Judges, after pointing - 
out that the head-notes of the earlier cases 
appeared to be inaccurate, proceeded as 
follows 

“ All that the decisions show is that 
the finding of the Magistrate did not clearly 
specify that there had been an interruption. 
In other words, it was held, not that pre- 
yarication could not constitute an mterrup- 
tion, but that it was not necessarily an inter- 
ruption. In thecase of Regina v. Abdul Rah- 
man (see Statement of Criminal Rulings, 
dated the 16th of March 1871) it was held 
that prevarication by a witness and refusal to 
answer a question might amount to 
intentional interruption within the meaning 
of section 228 of the Indian Penal. Code 
and section 163 of the. old. ‘Code of Criminal 
Procedure.” : 

To the same effect is the aie laid: down 1 in 
Queen- Erivpress v. Devjt Asa (5). 


(2) 4 B. H. C. R. Cr. 6 
(3) 4 B. H. C. R. ‘Or. 7. 
(4) 10 B. H. ©. R. Or. 69. 

(5) Rat, Unrep, Cr, Cases 473, 
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The facts of the case before “me differ 
toto eelo from those reported in Reg. "y. 
Pandu bin Vithoyt (8). Here we have not 
a mere prevarication, but a persistent 
refusal to answer any question whatsoever. 
I cannot possibly hold that sucha flagrant 
defiance of the Court does not some within 
the section, 

The question of intention need not detain 
us long. Indeed, the foregoing discussion 
clearly shows that an act, though it may 
cause some interruption to the Court, 
cannot be punished unless it is accompanied 
by intention. Upon the facts set out above 
it is manifest that the appellant acted 
intentionally, and all doubt on the subject 
is set at rest by the following description 
given by the learned Judge of what took 
place before him:— 

“He (appellant) flatly refused to answer 
the first question put to him by Mr. 
Hansraj Bhandari, Counsel for the official 
liquidators, and to answer the same 
question then put by me, He stated that 
he refused to answer any question put by 
me or the official liquidators, and he flatly 
refused to obey me when I called upon 
him to obey my order that be should 
answer. He stated that he understood 
he was liable to be punished for contempt 
of Court, and his Counsel Mr. Puri as 
well as myself warned him as to the 
possible- consequences of his refusal. He 
still persisted in his refusal with the 
remark that I could punish him in aby 
way I liked, but he would not answer 
any question put to him by any one in 
Court unless and until his application were 
granted.” 

Considering that the conduct of the 
appellant amounts to an intentional in- 
terruption, I think it is unnecessary to 
decide whether the facts constitute at the 
same time an intentional insult within the 
purview of the section. Ascsordingly I hold 
that the conviction is fully justified, and 


. confirming the order of the District Judge 
I dismiss the appeal, i 


Appeal dismissed. 
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BaURANG SUNDAR MANDAL Y, SATISH CHANDRA CHOWBPHURI. 


e CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 851 or 1917. 
August 16, 1917. 
Present:—Justice Sir Charles Chitty, Krt., and 
Mr. Justice Richardson. 
GAURANGA SUNDAR MANDAL— 
PETITIONER 
Versus 
SATISH CHANDRA CHOWDHURI— 
Oprosite Party. 

Criminal Procedure Code (Act V of 1898), ss. 179, 
181 (2), 182—Criminal misappropriation of rents 
realised in one District, charge of, whether can be tried 
‘in another District~ Jurisdiction. 

A complaint was lodged against the accused in 
the Magistrate’s Court at Burdwan, charging him 
with criminal misappropriation of monies said to 
have been realised by him as the agent of a 
Zemindar, who lived in Burdwan, from a tenant 
in the District of Murshidabad. It was alleged by 

| the prosecution in an affidavit that the acoused 
was called to Burdwan after the alleged occurrence 
and was there asked to render his accounts, but 
he declined to dé so, and then received the order 
of dismissal: 

Held, that on the allegation of the prosecution 
in the affidavit, it might be reasonably said that 
®the accused had retained the monies, which were 
due from him, if they were due, in Burdwan, so 
that the Burdwan Court had jurisdiction to try 

“the acensed on a charge of criminal misappropria- 
tion by virtue of section 181 (2), Criminal Procedure 
Code. [p. 40, col. 2.] 

Rule against the order of the District 
Magistrate, Burdwan. 

FACTS.—The accused was ita 
(agent) of a certain Zemindar of Burdwan 
and was employed to collect rents in the 
Jiagange Mahal of the Zemindar in the 
District of Murshidabad. The principal 
officer of the Zemindar came to Jiagunge 
on inspection and on examining the accounts 
of the accused came to the conclusion that 
the acoused had misappropriated a large 
sum of money which he had realised from a 
tenant of the Mahal. He went away to 
Burdwan and in the Criminal Court at 
Burdwan lodged a complaint against the 
accused for sriminal misappropriation. On 
application to.the High Court a Divisional 
Bench issued a Rule calling upon the 

. District Magistrate of Burdwan to show 
cause why the proceedings against the 
accused in the Court at Burdwan should 
not be, quashed . on the. ground.that that 
Court: ‘had no jurisdiction to try the sare, 
or in the alternative why the case should 
not be. transferred to tha District of 
Murshidabad, the place where the alleged 
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offence took place and where the accused 
lived. On the Rule coming on for hearing 
before another Divisional Bench of the 
High Court, 

Babu Brojendra Nuth Chatterjee, for the 
Petitioner. —The offence, if any, was com- 
mitted at Jiagangein the District of Murshid- 
abad. The Zemindar’s house might be at 
Burdwan and it might be that the loss was 
occasioned to the Zemindar at Burdwan. 
But still under section 179, Oriminal 
Procedure Code, this offence cannot be 
tried at Burdwan. The offence was 
completed in the District of Murshidabad. 
I rely on the very recent case reported as 
Stmhachalam v. Ratt Kanta Laha (1). 

Babu Dasarathi Sanyal (with him Babu 
Debendra Nurain Chatterjee), for the Opposite 
Party,—It is not known where the offence was 
committed, so section 182, Criminal Prosedure 
Code, applies. It has been proved by the 
testimony of some prosecution witnesses 
that the money in respeat of which this 
complaint was made, was received by the 
accused at Calcutta. Again, the accused 
went to Burdwan and he was asked to 
render accounts there, but be did not do 
so and he was dismissed at Burdwan. So it 
might be said that he retained the money 
at Burdwan which he had msappropriated 
at Jiagunge. (Reads a counter-affidavit by 
the complainant). 

Babu Brojendra Nath Ohatterjee, in reply: — 
It is not the prosecution. case that the 
accused went to Burdwan with the mis- 
appropriated money in his posket and did 
not make if over to his employer, the 
Zemindar. If the prosecution wants to 
make out such a ease and takes its 
stand on it, so that the oharge against 
me would be that I had the misaprro- 
priated the money with me at Burdwan, I 
might not object to the trial at Burdwan. 
But up to this time there is not a tittle 
of evidence to show that I had the 
money which I had misappropriated with me 
when I went to, Burdwan at the aall of the 
Zemindar, As regards the allegation made 
in the counter affidavit ‘that the TAN 
realised as rent was actually received ` 
Calcutta, I submit the offence of aeina 
misappropriation. did not take : -place as 
goon AS the . money was ‘received. The- 
* (1) 41 Ind, Cab. 188; 21C. WN. 873: 25 C, es 
61,18 Cr D.J. 762; 440. 912, 
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“accusede might not have then any dishonest 


intention. It is argued when he did not 
enter that amount in his accounts and 
credit the terjant with the payment, that 
his dishonest intention becamé apparent. 
But even astuming that the Calentta 
Court or any other Court in the world 
had jurisdiclion, that will not confer 
‘jurisdiction’ upon the Burdwan Court. 
The question is whether the Burdwan 
Court had jurisdiction. Even if it be 
ruled that the Burdwan Court has juris- 


©. diction, still the case should not be tried 


there as it would cause great inconvenience 
to the accused, who lives in the District 
of. Murshidabad and thè witnesses whom 
he will call are inhabitants of that district. 

‘-JUDGMENT,.—This is a Rale issued at 
the instance of the ‘acaused Gouranga 
Sandar Mandal, calling: on the District 
Magistrate and the complainant to show 
cause why a transfer of the case from 
Burdwan should not be directed or such 
other order made as to this Court may 
seem fit. It appears that the head Cutchery 
of the Zemindars, of whom the accused is 
a servant, is at Burdwan. The accused 
was sometime in 1322 stationed at Jiagange 
Cutohery in the Murshidabad District as 
a gomasta iif charge of the Zemindar's 
estates there. He is ‘now sharged with 
criminal breach of trust in respect of a 
sum of Rs. 89. Ib is not expressly men- 
tioned in the complaint where that sum 
was recgived by the accused or where he 
misappropriated it. The trial began in 
the Burdwan Court. On the evidence, it 
would appear that the money was received 
by the accused in Caloutta, But the 
Magistrate held that he had no jurisdic- 
tion to try the case inasmuch as the 
offence had not been” committed within 
the local area of the Burdwan Court. 
This order was set aside on revision by the 
Sessions Judge of Burdwan, who thought 
that Burdwan was the proper place where 
the complaint shouid be made, and 
directed a further enquiry by that Court. 
Against that order the present Rule Las 
been obtained. 

We think that it is uncertain in which 
of the several local areas the offence was 
actually committed, whether in Burdwan, 
Caleutta or Murshidabad. At the same 
.time, the allegation, as appears from the 
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sounter-affidayit, is that the acagsed was 
called to Burdwan, that he received -the 
order of dismissal there, and was there 
asked to render his accounts. That he 
declined to do and‘it might be reasonably 
said that he had retained the monies 
which were dhe from him, if they were 
due, in Burdwan. If that was so, the 
Burdwan Court would have jurisdiction by 
virtue of section 181, Criminal Procedure 
Code. 

We think, on the whole, that whether 
the case falls within seotion 181 (2) or 
section 182, the trial should proceed in 
the Burdwan Court and we accordingly 
discharge the Rule. 

Rule discharged, 


PUNJAB CHIEF COURT. 
CRIMINAL Revision Petition No, 574 
oF 1918. 

May 31, 1918. 
Present:—Mr. Justice Chevis. 
KARIM BAK HSH—Conrvicr-—Petitionger 
VETSUS 


EMPEROR— ResPONDENT, 

Penal Code (Act XLV of 1860), ss. 494, 114— Abet- 
ment of bigamy— Accused believing that earlier marriage 
had been set aside by Court, effect of. 

A certain girl was married by her grandfather to 
one B. On attaining puberty she brought a suit to 
have the marriage ‘declared void, as she wished to 
repudiate it, and obtained an er parte decree which 
was, however, set aside and later on the suit was 
withdrawn. Some time after she went through the 
form of marriage with K. who was charged with 
having committed an offence under sections 494 and 
114, Indian Penal Code. It was found that at the 
time of the marriage K., did not know that the ex parte 
S had been set aside and believed that it held 
goo 

Held, that inasmuch as by reason ofa mistake of 
fact K. ‘thought that the previous marriage had been 
declared void by a Court of competent jurisdiction, 
he had not committed any offence, [p. 41, col. 1.] 


Petition, under section 439 of the Crimi- 
nal Procedure Code, for revision of the 
order of the Sessions Judge, Hissar Division, 
dated the 9th April 1918, affirming that of 
the Magistrate, Igt Class, Gurgaon, ca‘ed 
the 31st January 1918, convicting the peti- 
tioner, 
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Dr, Muhanmgnad Iqbal, for the Petitioner. 

JUDGMENT .—Musammat Bismillah was 
married by her grandfather during her 
minority to Bashir. Her father was dead, 
her grandfather was her legal guard- 
jan, and so according to Muhammadan Law 
she could nof repudiate the marriage on 
attaining puberty. But in 1916 ehe brought: 
a suit to have the marriage declared void, 
claiming that she had attained puberty and 
wished to repudiate it. There was an eg 
parte decree which was, however, set aside, 
and later on this suit was withdrawn, so 
she is still the wife of Bashir. 

On 5th June 1917 Musammat Bismillah 
went through a form of marriage with 
Karim Bakhsh, who has been convicted and 
sentenced under sections 494 and 114. His 
appeal having been rejected by the learned 
Sessions Judge, he applies to this Court for 
revision. At the marriage to petitioner one 
Nathan came forward with an objection 
that the woman was already married, but 
one Miran Bakhsh then produced a copy: of 
the ex parte decree of the Munsif. Miran 
Bakhsh and the woman may have known 
that this decree had been set aside, but the 
Magistrate’s finding is that Karim Bakhsh 
did not know it and believed that the 
decree held good, This finding is not re- 
. versed by the Sessions Judge, and I see n 
good reason for not accepting it. i 

Thus it seems to me that by reason ofa 
mistake of fact, Karim Bakhsh thought that 
the previons marriage had been declared 
void by a Court of competent jurisdiction. 
[Cf. section 494, exception, and section 29, 
Indian Penal Code.] Also see Reg. v. Tolson 
(1) in which itis beld that a woman who 
re-yoarries within seven years of desertion by 
her husband, believing in good faith and on 
reasonable grounds that her husband is dead, 
is not guilty of bigamy. Here too there was 
the decree. Karim Bakhsh ro doabt would 
have done well to pause and enquire whether 
the ex parte decree still held good or not, but 
assuming that he really believed that the 
decree was in force, I do not think itoan be 
held that he committed any offence. The 
woman, if she knew that the decree had been 
set aside, was no doubt guilty of bigamy, but 


. (1) (1889) 23 Q. B. D. 168; 5@L J. M. C. 97; 60 
L T. 89%; 37 W, R. 716; 16 Cox. C. C, 629; 54 J. 
P, 4, ; A 
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unless Karim Bakhsh knew that the dheres 
had been set aside I do not consider that 
he abetted the bigamy. 

I accept this application and reversing 
sonviction and sentence, I acquit the peti- 
tioner and discharge him from his bail, 

Revision allowed, 





CALCUTTA HIGH COURT. 
ORIMINATL Reviston No. 994 or 1917. 
December 20, 1917, 
Present:—Justice Sir Charles Chitty, Kr. 
December 7, 1917, 

Present: —Mr. Justice Teunon and Mr, Justice 
Richardson. 

Sheikh SAJUDDI MANDAL ANp 
oTagRs—2Znp PARTY— PETITIONERS 
TETSUS 
Me. F. L. CORK—1sr Party AND MR. 
E. N. FORBES AND ANOTHER— 2ND PARTY 


— OPPOSITE PARTY, 

Criminal Procedure Code (Act V of 1898), s. 145 — 
Juvisdiction—Refusal of Magistrate to look at docu- 
mentary evidence of title, whether question of jurisdic- 
tion—Material irregularity in procedure and error of 
law—Revision—-High Court, interference by. 

In a proceeding under section 145, Criminal 
Procedure Code, in which the dispute was as to 
the possession of unworked minerals ynderground, 
the Magistrate refused to look ‘at documents of 
title produced by the parties and decided the case 
in favour of one of the parties on evidence of 
possession which was not of a cogent nature: 

Held, (per Chitty and Richardson, JJ.) that 
there was no such material irregularity on the 
part of the Magistrate, in the exercise ef the 
jurisdiction which he undoubtedly possessed, as 
would justify interference by the High Court, 
although the Magistrate would have exercised a 
wiser discretion if he had passed orders under 
section 146, Criminal Procedure Code, having regard 
to the fact that there was not very cogent evidence 
of possession on either side, [p. 44, col. L. p. 45, col. 
1; p. 48, col. 2.) è 

Per Teunon, J. (dissenting)—The Magistrate acted 
with material irregularity in the exercise of his jurisdic- 
tion, inasmuch as to exclude all evidence of title and 
from two borings and two inchoate shafts, all 
prima facie acts of trespass, to find possession 
of the minerals underlying a surfaco of 1,000 


bighas witha person who has shown no title, isto . 


ignore all the principles on which questions of 
possession in respect of unworked minerals are 
to be determined. [p. 42, cols. 1 & 2.] 


Rule against the order of the Joint Magis- 
trate, Asansol, dated the 16th July 1917. 

Babu Bankim Ohandra Mukherjee, for the 
Pet. tioners. 

Babu Manmatha Nath Mukherjee, for the 
Opposite Party. 
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° JUDGMENT. 

Taunon, J. (December Tth, 1917.)—This 
Rule is directed against an order made or 
purporting to be made under the provisions 
of section 145 of the Code of Criminal Pro- 
cedure, 

The parties to the proceedings were the 
Equitable Coal Company represented by 
Mr. Corg, the manager of their Jamaria 
Colliery, on the one side, and oertain 
Mandala with their sub-lessees the Sat- 
pukuria Assansole Colliery Oo., Lita, re- 
presented by a manager and an assistant 
manager on the other. 

The dispute was regarding the minerals 
and more particularly the coal underlying 
the surface of Mouza Bajaddipur and by 
his order of the 16th of July 1917 the 
Sub. Divisional- Magistrate of Assansole has 
found possession with the lst party, the 
Equitable Coal Co., Ltd, and has there- 
upon made the declaration contemplated by 
the section, l 

The Movz2 comprises an area of some 
1,000 bighas and the Zemindar, it is not 
dispnted, is the Maharaja of Burdwan. 
Under him are certain Fatnidars, who in 
the years 1847 and 1549 granted permanent 
leases to ihe predecessors of the Mandals 
and next, in 1871, granted a Dar-patni 
settlement to the Hqnuitable Coal Co. 
This Company thus became the landlords 
of the Mandals, 

By virtue of the leases and settlements 
just ‘referred to, both parties, it appears, 
have claimed the sub-soil or mineral 
rights in the Mouza, but to strengthen 
their position, in view of recent decisions 
of their Lordships of the Judicial Committee, 
on the 17th of April 1917, the Mandals, 
it has been admitted before us, obtained a 
grant of the said rights from the Zemindar, 
the Maharaja of Burdwan. 
°” he present proceedings were initiated 
on the 27th June 1917 and by three 
orders made on petitions of the 12th and 
13th July the Sub-Divisional Magistrate 
declined to accept or look at any documentary 
evidence on either side. 

The contentions advanced on behalf 
of the petitioners (the Mandals and the 
Satpokuria Company) then are, first, that by 
shutting out in this manner all documentary 
evidence and ‘evidence of title the Sub- 
Divisiona} Magistrale has asted with 
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material irregularity and thas thereby 
greatly prejudiced the petitioners and, 
second, that his order in fact proceeds 
on no evidence. 

It is admitted that neither party has 
in faot worked coal in this Mouza, In 
1916, however, by two borings, the first 
begun in March of that year and the 
second, ata later date, the exact date not 
being given, the Equitable Company proved the 
existence of coal at a depth of some 400 feet. 
In March of the present year the Company 
next began to sink two shafts at different 
points in the Monza, but these shafts, it 
is admitted in the evidence, have not gone 
beyond adepth of some forty feet. It is not 
disputed that these proceedings on the part 
of the Equitable Company were sontrary to 
the protests of the Mandals who were 
then and are still the owners in possession 
of the surface, or at least of the surface 
other than the sites of these two borings 
and two shafts. In fact in respect of the 
first boring, or of its site on the surface, 
the Mandals immediately bronght a stit 
under the provisions of section 9 of the 
Spesific Relief Act. This suit was contested 
by the Equitable Co. bat was eventually 
desided ez parte in favour of the Mandals 
on the 7th of January 1917. An attempt of 
the defendant Company to have this 
ex parte decree set aside failed in May 
of the present year and possession under 
the decree was in that month given to the 
plaintiff Mandals. The second boring, it will 
be observed, was begun and completed and 
the two shafts begun during the pendency 
of the said litigation. 

The Magistrate’s finding and order are 
based solely onthe making of those two 
borings and these two inchoate shafts. 

It is true that just as by his order of’ 
the 12th and 13th July the Magistrate shut 
out all evidence of the petitioners’ title he 


likewise deprived the opposite party of 
any opportunity of proving their title, if 
they possess one. But it has not been 


suggested before us that their lessors, the 
Patnidars, in their Patni lease or other- 


wise, had obtained any specific grantof the ' 


mineral rights from the Zemindar, while it 
is admitted that in April 1917 the title to 
the mineral rights, if up to then still in the 
Zemindar,: was conferred upon the Mandals. 
Tt bas, howeyer, been urged that this title. 
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deed of Aprfl 1917 is not amongst the 
documents enumerated in the petition pre- 
cented by the Mandals or the Satpukuria 
Colliery on the 12th of Jnly. That is so, 
but that petition was not neces- 
sarily exhaustive and to tgnder their 
documents of title after the Magistrate’s 
orders of the 12th and 13th July would 
have been futile. Further the petitioners 
did include correspondence said to sontain 
important admissions by the Managing Agents 
of the Equitable Coal Co. 

To excludeall evidence of title and from 
two borings and two inchoate shafts, all 
prima facie mere acts of trespass, to find 
possession of the minerals underlying a 
surface of 1000 bigkas with a person who 
has shown no title is, in my judgment, to 
ignore all the principles on which questions of 
possession in respect of unworked minerals 
are to be determined. 

In this view, in my ‘opinion, both son- 
tentions of the petitioners should be sustain- 
ed and the order complained of set aside. 

RICHARDSON, J. (December 7th, 1917.)—It 
must be assamed that these proceedings under 
section 145 of the Criminal Procedure Code 
were duly initiated by the Magistrate. There 
- ig no dispute as to that, and it follows that 


the Magistrate had jurisdiction to enter 
upon the inquiry and to make such an 
order as the section sontemplates. The 


question is whether he so miscarried in 
the course of the inquiry as to jastify this 
Court in interfering in the exersise of 
its powers of superintendence under section 
107 of the Government of India Act, 
proceedings under section 145 being ex- 
pressly excluded from the scope of the 
revisional powers conferred by section 435 
‘of the Code. The exelusion dates from 
the Code of 1895 and the effect is to 


limit the grounds on which this Court will. 


interfere. Referenze may be made to the Full 
Bench sases of Sukh Lal Sheikh v. Tara Chand 
Ta (1) and Khosh Mahomed Stirkar y. Nazir 
Mahomed (2) and also to the case in the 
Patna High Court of Parmessar Singh v. 
Katlaspati (3). 


(1) 33 C. 68; 2 0. L. J. 241; 9 C. W. N. 1046; 2 C. 
L. J. 618 (F. B.). 

(2) 33 C. 362; 9 0. W. N. 1065; 2 0. L. J. 259; 2 Or. 
L. J. 637 (F. B.). ; a 

(8) 35 Ind, Cas. 801;1 P., L. J. 336;1 P. L. W. 95; 
(1917) Pat, 1; 17 Or. L. J. 369, 
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Now, what is it that after the inibiatibn of 
the proceedings the Code requires of the 
parties concerned and the Magistrate? 
The parties under clause (1) of section 
145 are to put in written statements of 
their respective claims as respects the fact 
of actual possession of the subject of dispute. 
Then clause (1) directs the Magistrate, without 
reference to the merits of the claim of 
any of such parties to a right to possess the 
subject of dispute, to peruse the statements so 
put in, hear the parties, receive the evidence 
produced by them respectively, consider the 
effect of. such evidence, take such further 
evidence (if any) as he thinks necessary, 
and, if possible, decida whether any and which 
of the parties was at the date of the 
initial order in actual possession. The 
Magistrate is, therefore, to deaide, if possible, 
the question of actual possession. Whether 
it is, or is not, possible to decide that 
question on the materials before him, is, 
I conceive, for the Magistrate to determine. 
But his decision has to be arrived at 
without reference to the merits of the respect- 
ive slaims toa right to possession, and I 
add that, as I understand the words, the 
claim of any party toa right to possession 
is the title to possession which, that party 
sets up. A party is slearly not entitled 
to succeed before the Magistrate merely 
upon the merits of his title. 

In the present case, the Magistrate has 
found it possibla to decide, and has desided, 
that the first party are in possession and 
has made un order accordingly. It is 
said that his proceedings are vitiated by 
irregularity. I will assume that the High 
Court will interfere not only when the 
Magistrate has acted without jurisdiction 
or in excess of his «jurisdiction but also 
when he hascommitted a material irregularity 
resulting in prejudice to a party before 
him. The irregularity complained of is that 
the Magistrate said that he would not 
“look at? the documents of either side. 
That may mean merely that in the 
Magistrate’s opinion the documents which 
the parties had brought into Court were 
irrelevant or of no assistance in deciding 
the question of actual possession. If that 
be so, the Magistrate possibly may have 
committed an error of law or anerror of 
but there was no material 
procedure, Qn the 
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eontrary, if the documents were tendered 
merely for the purpose of obtaining a 
desision on the question of title, his refusal to 
look at them may have been entirely justified. 
Bat let it be assumed that there was some 
irregularity in the mode of his refusal, the 
question still remains, ‘was either party 
prejudiced ? 

As to the titles, so far as I oan see, 
the respective titles set up by the parties 
in their written - statements, which the 
Magistrate is expressly directed to per- 
use, were taken for granted and were 
not really in dispute. There was no dispute 
that the first party, the Hqnitable Coal 
Company, were the Darpatnidars and no 
real dispute that the second party consisted 
of Mukararidars, who held under the first 
party, and a company named the Satpukuria 
Assansole Collieries to whom the Mukararidars 
have sub-leased their rights. There was no 
dispute that on the 16th April 1917, whatever 
the effect of the grant might be, the 

` Mukararidars had obtained a lease of the 
mineral rights from the Maharajadhiraj of 
Burdwan, There was no dispute again that 
the first party had sunk two borings in the 
disputed land and certain shafts or inchoate 
shafts. Theefirst boring was made in February 
or March 1916, and shortly after the 
Mukararidarg instituted a civil suit against 
the first party. The Magistrate did consider 
the result of that litigation and same to 
the conclusion, rightly or wrongly, that the 
final “decree related only to the surface rights 
and did not affect the underground rights. No 
suggestion was made to the Magistrate, and 
none has been made to us, that any person 
other than the first party had worked or 
attempted to work ane coal under the 
surface. 

As to the eee the second party 
seems to have acquiesced in the Magistrate’s 
order concerning them. The only complaint 
they subsequently made in the Court below 
was that the Magistrate was locking at 
documents of the other side, a charge which 
the Magistrate repelled. Further we have 
not, been referred to any document which 
throws any additional light on the 
question of actual possession. It is said that 
in some leases granted by the Mukararidars 
to their agrigultural tenants they reserved 
the minerals. 
matter any further ? 
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How does that carry the. 
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To the best of my judgmenf, the Magis- 
trate had all the material facts before him, 
and the substantial ground of complaint is 
in truth, not that the Magistrate refused to 
look at any documents, but that he drew a 
wrong conclusion from the fasts. 

What the Magistrate did was to infer 
from the sinking of the two borings and 
certain shafts by the first party that they 
were in possession of the whole of the 
underlying coal. It may be that if the 
title is taken into account the conclusion is 
not warranted by the facts, and that if the 
same conclusion had been arrived atin a 
Civil Court, where the title was open for 
consideration, the question would have arisen 
whether there was any evidence legally suffi- 
cient to support it. But the Magistrate had to 
decide without reference to the title, It 
appears from his judgment thathe treated the 
whole of the coal in dispute as one parcel. 
He found that the first party had done 
certain possessory acts and he, therefore, 
awarded them possession of the whole, Jf 
the title be disregarded, the conclusion seems 
natural enough, but leb if be assumed 
that it was wrong. What was the nature of 
the error committed? The question how far 
possession of a part is evidence of possession 
of the whole is primarily a question of fast, 
and it is not always an easy one. The 
latest pronouncement on the subjest in 
England in connection with coal mines seems 
to be the judgment of Five, J., in Glyn v. 
Howell (4). The question whether there is 
any evidence to support the conclusion is 
no doubt a question of law but it is nothing 
more. The error, therefore, cannot be put 
higher than this, that the Magistrate was 
mistaken in hislaw. Such error cannot be 
deseribed as an irregularity and it does 
not go tothe jurisdiction. The Magistrate 
had jurisdiction to decide wrongly as well 
as to decide rightly. This Court is not in 
a position to instruct tke Magistrate to 
find possessisn with -one party rather than 
with the other. 

Personally onthe available facts I should 
find it difficult to decide that anyone was 
in -astual possession of the unworked goal. 
If, without expressing any opinion on, or 
prejudging the rights of, the parties, it be 
assumed, in vidw of recent decisions of the 

(4) (1909) 1 Ch 666; 78 LJ, Ch, 891; 100 L. T. 
824; 68 X, J. 269, 
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Privy Counoil and of this Court, that prima 
facie the rigt to possess the minerals or the 
legal. possession thereof, so faras no otber 
person was in actual possession, was with the 
Maharaja of Burdwan till the 16th April 1917, 
and after that date with the Mukarraridars or 


their sub-lessees, I find it dificult to say 


that the unworked coal was ever reduced 
- into actual possession by anyone. The 
legal or constructive possession seems to 
depend entirely on the title and the written 
statements of the parties show that the 
determination of the title may involve ques- 
tions of some complexity. It may be that 
the Magistrate would have been better 
advised if he had adopted the alternative 
course provided by section 14J and attached 
the land. But if he had done so, would 
the second party have been in a better 
position? 


It is not suggested that the Magistrate 
has erred wilfully. What really is suggested 
is that he should have decided in favour 
of the second party on the ground that 
they have the better title or a better claim 
toa right to possession, and on that ground 
possession should have been attributed to 
them. As I have already said, the Magis- 
trate was precluded by the Code from re- 
ferring to the merits of that. claim. The 
reason for the prohibition is that before 
possession can be awarded merely in virtue 
of the true title, the true title must be de- 
termined and that may involve, as it does 
in the present case, a difficult inquiry for 
which a Criminal Court is ill adapted. See- 
tion 145 is the successor of similar provisions 
in earlier Acts. [See Counsel’s address in 
Krishia Kamini y. Abdul Jubbar (5). ] All have 
contained this prohibition and its force has 
been recognised by high authority. In refer- 
ence to a case which came before the Privy 
Council in 1853 not directly but in con- 
nection with the subsequent civil litigation, 
their Lordships put into the mouth of the 
Magistrate much the same words as the 


Magistrate in the present case has used, 


They said: Observe, that from the first 
period of these disputes although the 
possession only was in question, it was 
quite obvious that the persons who had the 
title would necessarily, or very naturally, 


J Ld 
(5) 80 ©. 155 at p. 1686 ©. W.N. 737 
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when the title is claimed by the opposite 
party, state their title. The Court says, I 
cannot look at that, the posses- 
sion is now the only question, and, 
therefore, if your title is not clothed with 
possession, you must go to another Court 
to establish that title.” Kadir Bukhsh Khan 
v. Mussumatain Fusseehoonnissa (6). So, in 
Maharajah Moheshur Sing v. Bengal 
Government (7), referring to the proceedings 
in the Foujdari Court, their Lordships 
said, “we apprehend that the jurisdiction 
of that Court is confined to oases of 
possession and that it is beyond their 
province to enquire into and assertain the 
titles to landed property.” In Kali Kristo 
Thakur v. Golam Ali Chowdhry (8) Field, J., 
said: “Evidence of title, though it may 
supplement and support direct evidence of 
possession, cannot, standing alone, be proof of 
possession.” In Pandurang Govind Pujari, In re 
(9) Sir Lawrence Jenkins, C. J., emphasized 
the necessity of limiting the enquiry “to 
the issues with which alone the section 
empowerec a Magistrate to deal, that is 
to say, to the actual fact of possession, as 
distinst from any question of rights.” 
Tt was said that the Magistrate sould take 
no action on avy conclusion at which he 


_ might arrive as to the respestivedgitles of the 


parties. In Krishna Kamini v. Abdul Jubbar 
(5), a Full Bench case, the principal judgment 
was delivered by Hill, J., who said that 
the Magistrate was not concerned to 
ascertain what persons have or claim to 
have mere rights to possession [Krishna 
Kamini y. Abdul Jubbar (5)]. 

ln Ram Dyal Mahton v. Kedarnath (10) 
this Court set aside the Magistrate’s proseed- 
ings because he had exceeded his juris- 
diction in referring to the merits of the 
titles of the parties. e If when a Magistrate 
refuses fo look at documents of title, his 
proceedings are to be set aside on the 
ground of irregularity, and if when he 
does look at them, his proceedings are to 
be set aside on the ground of jurisdiction, 
Magistrates will find themselves in a difficult 
position. 

(6) 5 M. L A. 413 atp. 424; 1 Sar. P, O. J, 461; 18 
E. R. 952. 

(7) 7 M. I. A. 288; 3 W. R. P. O. 45; L Suth. P.O; 
J. 325; 1 Sar. P. O. J. 645; 19 E. R. 316, 

(8) 7 C. 46; 4 Shome L. R.119;8 C. L. R, 245-3 
Ind. Dec. (x. s.) 579. , 

(9) 25 B. 179; 2 Bom. L. R. 755. 


“ (10) 60, L. J. 182; 6 Cr. L. J, 192, 
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The remedy provided by the Code itself 
for 4 party aggrieved by the Magistrate’s 
desision is an appeal to the Civil Court 
In my opinion the sooner the present 
dispute is taken to the Oivil Court, which 
alone can finally pronounce upon the 
rights of the parties, the better it will 
be. 
as clear as if is now represented to be, 
they should have no difficulty in establish- 
ing it. 

I differ from my learned brother with 
much regret but, in my opiniou, the Rule 
should be discharged. 

JUDGMENT. 

Caittry, J.—This is a Rule granted to 
the petitioners, who may be called the 
Mandals, calling on the District Magis- 
trate of Burdwan and the opposite party, 
1, e„ the Equitable Coal Company, to show 
eause why, on the grounds set out in the 
petition, the order 
Criminal Procedure Code, passed by the 
Magistrate should not be set aside. The 
matter came before Mr. Justice Teunon 
and Mr. Justice Richardson, and the 
learned Judges having differed in opinion 
the case has been laid before me for my 
` opinion. I have had the advantage of 
reading the judgments of both the 
learned Judges and yesterday heard argu- 
ments in the matter. It will be enough 
for me to say that I agree with Mr. 
Justices Richardson in the conclusion to 
which he has come, namely, that the 
Rule * should be discharged, for the 
reasons which he has given. It appears to me 
that in this oase there was no such material 
irregularity on the part of the Magis- 
trate in the exercise of the jurisdiction, 
which he undoubtedly possessed, as would 
justify interference by this Court. The 
objection of the petitioners is that the 
Magistrate refused to go into evidence of 
‘title, or rather to look at their documents 
of title. The refusal of the Magistrate to 
look at the documents of title was ex- 
pressed not on an application of the peti- 
tioners bnt on an application of the 
opposite party, but there was no question 
in this case, as to the slaim of either 
party or the respective titles which they 
set up. The real question—and the only 
question——before the Magistrate was, who 
was in actual possession of these under. 
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If the title of the second party is ~ 


under section 145, . 
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ground minerals. It may be that the 
Magistrate would have exerci§ed a wiser 
discretion if he had passed orders &nder 
section 146, Criminal Procedure Code, 
having regard to the fact that there was 
not very cogent evidence of possession on 
either side, but that was a matter 
in his discretion, and there undoubtedly 
was some evidence of possession on whish 
he was competent to form an opinion. J, there- 
fore, hold that the Rule should be discharged 
Rule discharged, 


PUNJAB CHIEF COURT. 
Criminar Revision No. 1459 or 1917. 
February 21, 1915. 

Present:—Sir Henry Rattigan, Kr., Chief 
Judge, and Mr, Justice Wilberforce. 
RAM RAK HA—Conrvicr—Pstitioner * 
VETSUS 

EMPEHROR—Oprozite Parry. 

Opium Act (I of 1878), s. 5, rules framed under— 
R, 88 (2), amendment of, effect of-~Illegal possession of 
chandu—-Amount of chandu which two persons may 
have in their possession collectively. 

Under the amended rule 38 (2) of the rules framed 
under the Opium Act the amount of chandu which 
two or more persons may without a license at one 
time have in their possession collectively is limited 
to one tola, This amendment has rendered un- 
necessary a decision on the conflict of the rulings 
reported as Queen-Empress v. Salaru, 18 P.R. 1897 
Or., and Queen-Emopress v, Wazir Singh, 10 P. R. 1901 
Or. [p. 47, col. 1.] i 

Revision from the order of the Sessions 
Judge, Lyallpur, dated the 24th August 
1917. 

Mehta Bahadur Chand, for the Petitioner, 


Mr. Mul Chand, Publie Prosecutor, for 
the Respondent. 
JUDGMENT.—The applicant and 


Musammat Jiwan have been held to have 
been in joint possession of L tola 53 mashas 
of chandu. The question referred to us is 
whether the opinion of Frizelle, J., given 
in Queen-Empress v, Salaru (1), doubted 
by a Division Bench in Queen-Empress v. 
Wazir Singh (2), should be followed. A 


desision on the conflict of these rulings 
(1) 13 P. B. 1897°Or. 
(2) 10-P, R. 1901 Ór. ` 
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has been rendered unnecessary by the 
amendmént Sf rule 38 (2) under Act I of 
1875, Opium Act, which provides specifically 
for the matter in question. Under this 
amended rule the amount which two or 
more persons may without a license at one 
time have in their possession, collectively 
is limited to one tola. ‘We hold, therefore, 
that under this rule the decision of the 
Magistrate was according to law and dismiss 


the appeal except in the matter of 
sentence. Applicant was sentenced to four 
months’ rigorous imprisonment and 


Rs. 100 fine or in default one mouth’s furtber 
rigorous imprisonment. He has undergone 
two, months’ imprisonment and has been 
on bail sinca 27th September. We do 
not think it necessary to send him bask 
to jail to complete his sentence and 
reduce the period of imprisonment to that 
undergone. We do not interfere with the 
sentence of fine and imprisonment in default 
of payment, Itis asserted before us that 
the fine has been paid. 


. Revision partly accepted, 





MADRAS HIGH COURT. 
CrimmnaL Revision Case No, £05 or 1917. 
Criminar Revision Petition No. 654 
or 1917. 

February 26, 1918. 

Present: ——Mr. Justice Abdur Rahim and 
Mr. Justice Napier. 
MAPPILLAI KADIR ROWTHER— 
PETITIONER 


Versus 


EMPEROR— Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s 499, 
Form No. 42— Commitment to Sessions—Batl, release 
on-- Bond, omission of date for accused’s appearance 
im, effect of —Defect, nature of—Forfeiture of security. 

Au accused person, who was committed to take 
his trial at the Sessions Court, was released on 
bail. Thebail bond was inform No. 42, Criminal 
Procedure Code, the accused binding himself to 
appear at the Sessions Court on a specified date. 
Below his signature was the undertaking by the 
surety that he shall cause the accused’s appearance 
ab the Sessions Court for the trial, and that in 
case of the accused making default, he shall be 
liable to forfeit the amount of the security. The 
latter declaration did not, however, mention the 
date for accused’s appearance, The accused having 
made default, the security was forfeited: 


Held, that the bail bond should be read as one 


document and the undertaking by the surety 
should be read’ as ieferring: to® tle date mentioned 
in the portion of the bond signed by the accused, 
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and that, therefore, the bond was rightly forfeited 
for accused’s default of appearance. [p. 48, colel.] 


Petition, under sections 435 and 439 of the 
Code of Criminal Prosedure, 1828, praying 
the High Court to revise the order of 
the Court of Session of the Madura 
Division, in Criminal Miscellaneous Peti. 
tion No. 49 of 1917, in S. ©. No. 73 of 1917, 

FACTS appear from the judgment, 

Mr, T. M. Krtshnasamt Atyar, for the 
Petitioner, surety, argued that the bail 
bond, though in form only a single doon- 
ment, should be treated as two separate 
documents as they contained distinct 
undertakings by the accused and the 
surety respectively. The omission to 
specify the day when accused was to be 
present at the Sessions Court in the 
surety’s declaration was fatal to the oase. 
The bond should be strictly construed and 
the surety could not be penalised with 
forfeiture of the security when, under the 
terms of the bond, to which he was a 
party, there was no obligation cast on him to 
produce the accused on any particular day, 

Mr. P. R. Narayanasami Aiyar, for the 
Crown, argued that the bond was one and in- 
separable though, for convenience, the declara- 
tions by the accused and the surety stood inde- 
pendently of each other. The surety was 
fixed with knowledge of the fate which 
was specified in the earlier portion of the 
bond and the bond was rightly forfeited for 
default of acoused’s appearance on that day. 


ORDER,—The petitioner stood bail for a 
person charged with an offence under section 
395, Indian Penal Code, in the sum of 
Rs. 6,C00. The bend is in form No, 
42, whioh is in accordance with geotion 
499, Criminal Procedure Code. The bond 
was taken when the case was committed 
to the Sessions, and, the part of the bond 
signed by the accused states that he 
undertook to appear on the Ist November 
1917 at the Court of Session at Madura 
to answer a charge against him, The 
part which is signed by the petitioner is 
in these words: “We jointly and severally 
bereby declare ourselves and eack of us 
sureties for the said Alagappa ‘Tevan 
that he shall attend Court every day of 


the preliminary enquiry, and as the 
case has been sent for trial to the 
Sessions Court, Madura, that he shall 


appear before the said Sessions Court, to 
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. answer the charge against him (the words 
in tke printed book ‘should the case be 
sent’ being a mistranslation) and in case 
of his making default therein, we bind 
ourselves to forfeit to His Majesty the King- 
Emperor of India the sum of Rs. 1,000.” 
By some oversight apparently, the words 
in the form as given in the Code “that 
he shall attend Court every day of the 
preliminary enquiry” were left standing 
though the case had already been committed. 
But the next passage makes it clear that 
the case had been sommitted to the 
Sessions Court. The result would be that as 
the preliminary enquiry was over, the under- 
taking that the accused shall attend Court 
during the preliminary enquiry must be 
treated as surplusage, but the undertaking 


that the accused stall appear before the- 


Sessions Court to answer the charge 
against him stillremained. The date when 
the acsused was to appear at the Sessions 
Court is given in that part of the bond 
which is signed by the accused. The 
argument before us of the learned Pleader 
for the petitioner is that we must treat 
the portion signed by the accused and 
the portion signed by the petitioner 
as two separate bonds quite independent 
of each other, and must be read one 
without reference to the other. That is 
not a sound contention. The bond is in 
accordance with the form given in section 5 of 
the Criminal Prosedure Code and ib is clear 
thatitis to be regarded as one document. 
That that was the intention of the Legislature 
is to be gathered from the tarms of section 
499, for it speaks only of one bond to be signed 
by the accused, and if he is released on bail, 
to be signed by the sureties. No doubt the 
word is “and” not ‘also,’ but the meaning is 
perfectly plain. That, being so, the surety 
who stands bail must be taken to know the 
date on which the accused has undertaken 
to appear, and if the acoused does not appear, 
the surety bond is liable to be forfeited. 

The case in which the question arises was 
‘fixed for trial at the Sessions Court on the lat 
November 1917. But the accused did not 
appear on that date and the case in which 
other persons were also implicated had ‘to 
. be proceeded with in the absence of the 
accused for whom the petitioner had stood 
bail. The petitioner, however, produced the 
accused on the 6th November, but his 
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undertaking was that the accused should 


appear on the ist, and as hê failed to 
do that, the bond was rightly forfeit8d. 

We have been asked to reduce further 
the amount forfeited: but, the Sessions 
Judge taking into consideration that the 
case had to be tried over again ‘and evidence 
of the witnesses recorded, some of whom had 
to come from distant parts, thought that the 
petitioner should forfeit at least half the 
amount of the bail. We are not prepared to 
say that he has not exercised his discretion 
properly. The petition must be dismissed. 

Petition dismissed, 

M.G. P, 

ALLAHABAD HIGH COURT. 
ORIMINAL Rerexence No, 228 of 1918. 
April 4, 1918. 
Fresent:— Justice Sir P. C. Banerji, Kr. 
- DEO SARAN THEWARI—Acoussep— 
APPLICANT - 
VETSUS 
EMPBROR—OPPOSITE PARTY, 

Penal Code (Act XLV of 1860), s. 174—Crviminal 
Procedure Code (Act V of 1898), ss. 195, 487—~ Dis- 
obedience to lawful summons—Conviction by Magistrage 
whose order disobeyed, legality of — Procedure, 

Section 174 of the Penal Code is one of the sections 
referred to in section 195 of the Criminal Procedure 
Code, and having regard to the provisions of section 
487 of the Code, therefore, an offence under section 
174 cannot be tried by. the officer whose order is dis. 
obeyed. 

Accused failed to ‘appear in obedience to a 
lawful summons issued by a Magistrate, whereupon 
the Magistrate tried and convicted him under section, 
174 of the Penal Code: 

Held, that the proceeding was illegal and must be 
set asido. 


Criminal reference made by the Sessions 
Judge, Gorakhpur. 

JUDGMENT.—The sccused in this pase 
was convicted under section 174, Indian Penal 
Code, ona charge of non-attendance in the 
Court of Mr. W. Gurney in obedience to a 
lawful summons. The case was tried by 
Mr. Gurney himself and he sonvicted the 
accused and sentenced him fo a fine of Rs. 10. 
This proceeding was illegal, having. regard. 
to the provisions of section: 487 of the Code 
of Criminal Procédure. 

The case was one of those referred 46 in 
section 195, Criminal Procedure Code, and, 
therefore, could ‘not be tried by the officer 
whose order was disobeyed. I accordingly set 
aside the conviction-and sentence and. direct 
that the fine, if paid, be refunded. . 

Oonviction set aside, 
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BOMBAY HIGH COURT. 
® Seconp Civit Apreat No, 211 op 1916, 
February 5, 1918: 
Present:—Sir Stanley Batchelor, Kr., Asting 
Chief Justice, and Mr, Justice Kemp. 
GANESH AMRIT DHOKRIKAR — 
APPELLANT 
~ VETSUS 
RANGNATH MANOHAR PANSARE— 


RESPONDENT, 

Specific Relief Act (I of. 1877), s3. 42— Declaration 
suit for, maintainability of— Hindu Law—-Adoption— 
Undivided family——Unmarried daughter, whether can 
sue for declaration of invalidity of adoption. 

An unmarried daughter of a deceased Hindu who 
died in union with his family has no legal position 
in regard to the family property beyond that she 
is entitled to be maintained out of it, and to have 
her marriage expenses paid from it. Lp 50, col, 1.) 

She is not, therefore, such a person as can, under 
section 42 of the Specific Relief Act, maintain a 
suit fora declaration that an adoption ‘made by her 
“mother is invalid. [p. 60, col, 1.] 


Second appeal from the décision of the 
Acting First Class Subordinate Judge, 
Abmednagar, in Appeal No. 165 of 1912, 
reversing the decree passed by the Subordinate 
“Judge, Karjat, in Civil Suit No. 18 of 1912. 

Mr; N. V. Gokhale, for the Appellant. 

Mr. W. J. Nimbkar, for the Respondent. 


JUDGMENT, 

BATOHELOR, Aa. C. J.—-The suit out of 
which this appeal arises was brought fora 
declaration that the alleged,- adoption of 
the lst defendant by the 2nd defendant 
Yamunabdi was invalid, and for an 
injunction restraining the lst defendant 
from using the name of the alleged adoptive 
father. Amrit. The genealogy is given at 
the beginning of the trial Court’s judgment. 
Amrit, the husband of Yamunabai, died in 
1903. 
birth to a child, the offspring of adultery, as 
the lower Oourts have held. On the 15th 
June 1911 the adoption of the lst defendant 
by Yamunabai was made. The plaintiff, 
who is a daughter of Yamunabai, objects to 


the adoption that inasmuch as the adopting. 


widow was unchaste at the time of the adop- 
tion, the adoption is invalid: In the Court 
of trial the plaintiff’s suit was dismissed, 
thatorder being made by reason of the trial 
Court’s finding upon the first two issues, 
namely, that the plaintif® was not. entitled 
to bring this suit, and tat the adoption 
was invalid ‘by reason of the widow’s un- 
ghaatity. 


In December 1911 his widow gave ` 
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When the ease was taken in appeal to the 
First Class Subordinate Judge, he agreed that 
the adoption was invalid by reason of the 
widow’s anchastity, but he held that the 
plaintiff’s suit was ‘competent, even though 
the plaintiff’s father Amrit died in union with 
his family. The learned Judge, therefore, 
reversed the trial Court’s decree, and gave 
the plaintiff a declaration that the Ist defend- 
ant’s adoption was invalid He granted 
also an injunction as prayed by the plaintiff, 

From this decree the Ist defendant brings 
the present appeal. The first, and indeed 
the only substantial, point, which falls to be 
desided, is whether, on the assumption that 
Amrit diedin union with his family, the 
plaintiff is competent to bring this suit. The 
plaintiff on this assumption is an unmarried 
daughter in an undivided family. The learned 
Judge below in deciding in favour of the 
plaintiff’s competence has based himself upon 
Sir Michael Westropp’s desision in Kalova 
kom Bhujangrav v. Padapa valad Bhujangr av{1), 
where the Chief Justice observed that “inde. 
pendently of any claim to the property of 
Bhujangrayv, we think that a suit to set aside 
the adoption of Balapa would lie for the 
plaintiff, if he be the son of Bhujangray, 
inasmuch as, if the claim of tbe plaintiff to 
the property were, as against Kalova, barred 
by lapse of time, and the plaintif brings, as 
he has done, his suit to set aside the adoption 
within time against Balapa, the plaintiff 
would be entitled to obtain an injunstion 
against any intervention of Balapa in perform- 
ing the shradk or other ceremonies for the 
benefit of Bhujangrav, or assuming the status 
of adopted son of Bhujangrav. The Legisla- 
ture seems distinctly to have recognized th3 
right of a person to bring a suit to set aside 
an adoption as a substantive proceeding, 
indepandent of any claim t3 property, and to 
have fixed a special Court-fee for such a suit 
(Act VITof 1870, Schedule I, Article 17, 
clause v); and in the new Limitation Act 
(IX of 1871), Artisle 129, the right to bring 
such a suit has since been again distinctly 
recognized.” 

The learned First Class Subordinate Jadge 
points out that this decision was followed in 
Ramchandra v. Narayan (2). Bat in this latter ` 
case, the learned Judges go no further than 


(1) 1B. 248 atp 251; 1 Ind. Dec. (x. s.) 165, 
(2) 27 B. 614; 6 Bom, D R. 588, 
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to lay down that at the time an earlier 
adoption was made the plaintiffs, since they 
filled the character of presumptive rever- 
sioners, were entitled to sue to set aside the 
adoption. Clearly the decision in Ramchandra’s 
case (2) carries matters no further than the 
pointat which they were left by Sir Michael 
Westropp. Indeed the oase falls short of 
Sir Michael Westropp’s decision, inasmuch 
as itis held that, at the material time, the 
plaintiffs were presumptive reversioners, and 
as such were unquestionably entitled to contest 
the adoption. The more general Janguage 
used by Sir Michael Westropp was used in 
1876, and in the following year, the Legisla- 
ture enacted the Specific Relief Act I of 1877, 
by section 42 of which suits for declaratory 
decrees are now regulated. That section pro- 
vides that a suit for a deslaration may be 
brought by a person entitled either to any 
legal character, or to any right as to any pro- 
perty, insertaia circumstances defined in the 
section. Now itis not pretended that in this 
case the plaintiff is a person entitled to any 
legal sharacter, nor can it be pretended, on the 
assumption we are now making as to the 
unity of the family, that she is @ person 
entitled to any right as to any property. 
She has imdeed no legal position in 
` rogard to the family property beyond that 
she is entitled to be maintained ont of it, and 
to have her marriage expenses paid 
from it. It appears to me, therefore, clear 
that she is not such a person as, under 
section 42 of the Specific Relief Act, can 
maintain a suit for a declaration. In support 
of this opinion I may refer to the Court’s 
decision in Anyaba v. Daji (3). That was a 
suit for a declaration that the defendant 
was not an adopted son, and the question 
was whether it wase maintainable under 
seation 42 of the Specific Relief Act. The 
plaintiffs were distant bhaubands, and not 
reversionary heirs,and if was held that in 
that capacity they were not entitled to sue, 


The decision followed Rant Anand Kunwar . 


v. Court of Wards (4), where Sir Robert 
Collier in delivering the judgment of the 
Judicial Committee said:— 


(3) 20 B. 202; 10 Ind. Dec. (xN. 8.) 693. 

(4) 81. A. ldatp. 22 6 C. 764,8 0. L. R. 381; 4 
Shome L. R. 78; 4 Sar. P. O. J. 195; 6 Ind, Jur. 161; 
Rafique & Jackson’s P. O. No, 63; 3 Ind, Des. (xN. 8.) 
495 (P. ©.) 


INDIAN CASES. 


[1918 


-“Their Lordships are of opinion that 
although a suit of thisnature (that is? a 
suit to set aside an adoption) may be 
brought by a sontingent reversionary heir, 
yet that, as a general rule, it must be 
brought by the presumptive reversionary 
heir, that is to say, by the person who 
would succeed if the widow were to die at 
that moment...It cannot be the law that 
any one who may have a possibility of suc- 
ceeding on the death of the widow can 
maintain a suit of the present nature, for, 
if so, the right torue would belong to every 
one in the line of succession, however 
remote, The right to sue must, in their 
Lordships’ opinion, be limited,” 

Here itis clear that the plaintiff is not 
either a contingent or presumptive rever- 
sioner, and her suit, therefore, seems io me 
io ke incompetent on the assumption that 
her father died in union with the family. 
This matter of fact, however, bas not been 
cleared up inthe judgment of the learned 
Judge below, because he merely assumed 
that the father remained joint. We must, 
therefore, call upon the Judge to examine 
the evidence upon the record and to return 
a finding whether in fact the plaintiff’s 
father died in union with, or divided from, 
the rest of the family. Finding to be 
returned within two months. No fresh 
evidence to be taken.” At the same time 
it will be well for the learned Judge to 
consider and decide also whether on the 
assumption that the plaintifi’s father 
died divided from the rest of the family, the 
appealis now maintainable. Costs costs in 
the appeal, 

Kemp, J.—1 agree that there should bea | 
remand on that point. 

Issue sent down, 





PUNJAB CHIEF COURT. 

First Cryin Appeat No. 1131 or 1915, 
March 12, 1918, 
Present:—Mr. Justice Chevis and Mr, 
Justice Broadway, 

PIYARE LAL AND oranes—DsrEenDANTS— 
APPELLANTS 
versus 
CHURA  MANI—— PLAINTIFF AND OTHERS— 
DEFENDANTS— RESPONDENTS. . 

Civil Procedure Code (Act F of 1908), O. XXII, r. 3, 
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O. XLI, r. 4,— Decree on ground common to all defend- 
ants-BDeath of one appellant pending appeal—Failure 
to bring legal representatives on record— Appeal, whether 
abates. 

During the pendency of an appeal one of the 
appellants died and no application was made to 
bring his legal representatives on the record till after 
tho period of limitation had expired. It was contend- 
ed that the appeal had abated im toto: 

Held, that the decree of the trial Court having been 
passed on aground common to all the defendants the 
case was covered by Order XLI, rule 4, of the Civil 
Procedure Code and the appeal could, therefore, 
proceed. [p. 52, col 1.1 

Sundar Singh v. Kr ishna Mills Co. Lid, 23 Ind.. 
Cas. 91; 63 P. R. 1914; 11 P, L.R. 1914; 22 P. W. R. 
1914 and Med Singh v. Kabir-un-nissa, 26 Ind. Cas. 
486: 88 P. R. 1914; 235 P. L. R. 1915, followed. 

Khuda Bakhsh v, Mathra Das, 18 Ind. Cas. 182; 62 
P. R. 1918; 85 P. L. R. 1913; 89 P. W. R. 1913, Hadu 
v. Lala, 21 Ind. Cas. 951; 41 P. R 1915; 15 P. L. R. 
1914; 16 FP. W. R, 1914 and Inayat v. Ganga, 32 Ind. Cas, 
829; 8 P, R. 1916; 260 P. W. R. 1915, distinguished, 

First appeal from tbe decree of the Sub- 
ordinate Judge, lat Class, Ludhiana, dated 
the llth January 1915, decreeing the 
olaim. ; 

Mr. Philip Morton and Lala Faqir Chand, 
forthe Appellants. 

Mr. Gokal Chand Narang with him Pandit 
Nanak Chand and Bakhshi Tek Ohand, for the 
Respondents, 

JUDGMENT.—The facts of the case out 
of which this appeal has arisen are thase. 
On the 23rd March 1912 Devi Das, Kishori 
Lal and Choranji Lal, sons of Salig Ram, 
obtained a joint decree against Rallia Ram 
and his two sons, Gurditta Mal and Banarsi 
Das, for Rs. 4,200. 

In execution of their decree they, in May 
1912, attashed a shop and stable situate in 
Ludhiana, Upon this Lala Chura Mani, a 
Pleader of Hissar and brother of Ralla 
Ram, filed objections to this attachment 
claiming to be the sole owner of the property 
attached, 


His objections were dismissed by the 
learned District Judge on the 138th Decem- 
ber 1912, it being held that he had failed 
to prove his sole ownership, and that he 
had also failed to prove that he had any 
share in the said property. 

Lala Chura Mani thereupon instituted this 
suit, on the 18th January 1913, and a 
decree was passed in his favour on the 
Lith January 1915. 

Devi Das, Kishori Lal and *Choranji Lal 
then preferred this -appeal to this Court on 
ane 12th April 1915, 
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On the 138th May 1915 Devi Das died and 
an application was filed on the 30th 
January 1918 asking that certain persons 
should be brought onto the record as his 
legal representatives. It was alleged that 
on the 2ist June 1915 information had 
been sent to. Counsel of the death of Devi 
Das together with instructions, accom- 
panied by the necessary documents, to file 
an application asking that Devi Das’ legal 
representatives be brought on to the record, 
and that this had mot been done as the 
Counsel had somehow overlooked the matter, 

At the commencement of the hearing of 
the appeal Dr. Narang took a preliminary 
objection thatin the above sircumstances 
the appeal abated, negligence of Counsel 
not being sufficient cause for the extension 
of the period prescribed by law. He referred 
us to Kamlapat v, Baldeo (1), Khuda Bakhsh 
yv. Mathra Das (2), Hadu v. Lala (8), Inayat 
v, Ganga (4), Niranjan Nath v. Afzal Hussain 
(5) and Ram Lal y. Debi Singh (6). 

Lala Fagir Chand contended that the 
point was covered by Order XII, rule 4, 
Civil Prosedure Code, and that the appeal 
could proceed; he referred us to Sundar 
Singh v. Krishna Mills Oo. Tid, (7) 
Med Singh yv, Kabir-un-nissa (8), Uhintaman 
Nilkant v. Gangabhat (9), Artho Rama 
Rahu v. Artho Padhi (10) and Dhuttaloor 
Subbayya v. Paidigantam Subbayya (11) 
and pointed out that :Kamlapat v. Baldeo 
(1) had been overruled by Ram Sewak y, 
Lambar Pande (12). 

Order XLI, rule 4, Civil Procedure Code, 
clearly applies to cases where one of the 


(1) 22 A. 222; A. W.N, (1900) 24; 9 Ind, Desc, 
(x, s.) 1179. 

(2) 18 Ind. Oas. 182; 62 P. R. 1918; 85 P, L. R. 1913; 
89 P. W. R. 1913. 

(3) 21 Ind. Cas. 951; 41 P. R. 1815; 15 P.L. = 
1914; 16 P. W. R. 1914, 

nie 82 Ind. Cas, 829; 3 P. R.1916; 260 P.W. R 


ona) 37 Ind. Cas. 777; 49 P. R, 1917; 24 P, W. R. 


(6) 4 Ind. Cas, 385. 

(7) 23 Ind. Cas. 91; 63 P. R. 1914; 11 P, L. R. 1914; 
22 P. W. R. 1914. 

®) 26 Ind. Cas. 486; 88 P, R. 1914; 285 P, L. R 
1915. 

(9) 27 B. 284; 5 Bom. L. R, 90. 

(10) 20 Ind. Cas, 952; 14 M. L, T, 177; (1913) M. 
W. N. 687; 25 M. L. J. 248, 

(11) 30 M. 470; 2 M. L. T. 104; 17 M. L, J. 119, 

(12) 25 A 27; A. W, N. (1902) 171, 
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appellants bas died and: therefore Khuda 
‘Bakhsh v, Mathra Das (2), Hadu v. Lala 
(3) and Inayat v. Ganga (4) afford no 
assistance as they deal with cases in which 
one of the respondents had died. Similarly 
Niranjan Nath v. Afzal Hussain (5) is not in 
point as in that case one cf two plaintiffs 
had died while the sut was pending, and 
it was held that the suzt had abated so far 
asthe share of the deceased plaintiff was 
concerned. , - 

The fasts in Kamlapat v, Baldeo (1), 
however, are the same as those in the present 
ease and that decision would be an authority, 
were if not for the fact that it has been 
expressly overruled by Ram Sewak v. Lambar 
Pande (12), It is true that it was followed 
in Ram Lal v. Debi Singh (6) by Tudball, J., 
but it is obvious that Ram Sewak v. Lambar 
Pande (12) bad not been brought to the 
notice of that learned Judge. 

Naw in Sundar Singh v. Krishna Mills Co, 
Lid. (7), Order XLI, rule 4, Civil Procedure 
Code, was referred to and though the point 
was not discussed, it was held that although 
_ only two out of four plaintiffs had appealed, 
the whole case was re-opened and could be 
disposed of. 

Againin-Med Singh v. Kabir-un-nissa (8) 
the question now under consideraticn arose. 
‘There were several appellants one of whom 
died, and. an application to bring his legal 
representatives on, to the record was fonnd 
-to bé time-tarred. It was held, however, 
that the point was covered by Order XLI, 
rule 4, Civil Procedure Code, and that the 
appeal could préceed. Chandarsang Versabhat 
y, Khimabhat Raghabhat (13), Chintaman 
Nilkant v, Gangabhai (9) and Ram Sewak v. 
Lambar Pande (12) were referred to with 
approval, ~~ 

To the same effect are Artho Rama Rohu 
‘sy, Artho Padhi (10} and Dhuttaloor Subbazya 
y. Paidigantam Subbeayya (11) and we accord- 
ingly held that the appeal conld proseed. | 

Note,—The rest of the judgment is not material for 
the purpose of. this.report—Ld. . 

S 3 a Agxpeal disv.issed, 


(13) £2 B. 718; 11. Inde Dec, Gx.'s.) 1061, 
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OUDH JUDICIAL COMMISSIONERS 
COURT. : 
Seconp Civin APPEAL No, 224 or 1917. 
February 7, 1918. 
Present:—Mr. Lindsay, J. O, 
“SHEODARSHAN LAL AND ANOTHER 
— DErexDAaNnTs— APPELLANTS 
VETEUS ; 


ASSESAR SINGH AND ANOTHER— 


PLAINTIFES-— RESPONDENTS. 

Plea, fresh, whether can be raised during progress of 
suit Appeal, second—Finding of fact—Evidence, entire, 
not considered—Evidence Act (I of 1872), 5. 114— 
Presunvption as to correctness and legality of proceedings, 
gebuttal of—Ezecution Couri, power and duties of— 
Decree, teims of, observance of— Mortgage decree direct- 
ing possession to be given to mortgagee-——Sale of mort- 
gaged property, validity of. 

A party to a suit is quite competent to raise a 
fresh plea during the progress of tke suit, if that plea 
arises out of facts which come to light during the 

` course of the suit, and which were not in the know- 
ledge of either party. [p. 53, col. 2.) 

A finding of fact can be questioned in second 
appeal, if it is found that the lower Appellate Court 
failed to consider the entire evidence on the record 
relating to that fact, [p. 54, col 1.] 

The presumption arising under section 114 o@ the 
Evidence Act as to the legality and correctness of 
a Court’s proceedings can only be overturned by 
exceptionally strong evidence. |p. 54, col. 2.] 

The jurisdiction ofa Court conducting execution 
proceedings must be determined with reference to 
the directions contained in the decree, including any 
direction which the Court may give regarding the 
manner in which the relief granted by the decree is 
tobe secured to the person entitled to it. Tho 
powers of the executing Court are circumscribed by 
any such directions set out in the decree and it has 
no jurisdiction to award relief in any other manner 
than the decree allows. Ib has no power to go 
behind the decree so as to question its legality and 
correctness. [p. 55, col, 2.) 

A decree in a mortgage suit provided that posses- 
sion of the mortgaged property was to be made over 
to the mortgagee on a certain datéin the cventof 
the mortgagor not paying tothe mortgagee a fixed 
sum together with the costs of the suit before that 
date The mcrtgagor having failed to pay to the 
mortgagee the fixed sum and the costs before the 
said date, the mortgagee applied for delivery of 
possession of the mortgaged property and possession 
was delivered to him accordingly. Thereafter .he 
applied to the Court for realization of the costs men- 
tioned in the decree, For that purpose the Court sold 
the mortgaged property in his possession: 

Held, that the sale was void, nasmuchasthe execut- 


_ ` ing Court had no authority to order the sale, for which 
< there was fio provision in the decree. fp. £6, col. 1.] 


Ram Kirpal v. Rup Kuari, 11.7. A. 37: 6 A. 269; 
4 Sar. P. O. J. 489; 8 “Ind, Dec. (x.s) 718 
(P. C.) and Beni Ram v. Nanhu. Mai, 11 I. A. 181; 
J'A. 102; 4 Sa®@ P. C. J. 664; 4 Ind. Dec. (was) 138 
(P, ©), distinguished from. ` 


Appeal from the decree of the District” 


pudge, Rae Bareli, dated the 7th Mareh 1917, 


' 
Š e 
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confirming that of the Officiating Sub- 
ordinate Judge, Rae Bareli, dated the 23rd 
Angu&t 1916. 

The Hon’ble Pandit Gokaran Nath Misra 
and Pandit Harkaran Nath Misra, for the 
Appellant. 

The Hon’ble Mirza Sami Ullah Beg and 
Mr, Mujtaba Husain, for the Respondents. 

JUDGMENT .—T he suit ont of which this 
appeal has arisen was brought by the plaint- 
iffs-respondentsfor redemption of a mortgage 
of certain shares in three villages, which were 
mortgaged to one Bhagwandin Tewari on 
-the 24th of August 1873 without possession. 
The plaintiffs are the representatives of the 
three mortgagors, who were three brothers 
named Mardan Singh, Bhairon Bakhsh Singh 
and Raghubir Bakhsh Singh. It is proved 
that one of the terms of this mortgage was 
thatif interest were not paid at the stipulated 
periods, the mortgagee was to be entitled 
to take possession of the property and to 
appropriate the profits in- lien of interest. 
Accordingly a suit was bronght by the 
mortgagee + Bhagwandin in the year 1276 
and®ultimately a decree was passed upon a 
compromise, in accordance with which posses- 
sion of the mortgaged shares was to be made 
over to the mortgagee from the Ist of Kartik 
1284 Fash in the event of the mortgagors 
not paying to the mortgagee a sum of Rs. 1,921 
together with the costs of the snit (in- 
cluding the Vakil’s fee) by the end of 
Kunwar. There was a further declaration 
in the decree to the effect that the amount 
of costs payable to the mortgagee-respondent 
was Rs, 222 10.0. - 

To turn for a moment to the defence which 
was raised in the present suit, the case for the 
defendants was that the right of redemption 
had been extinguished. It was pleaded that 
Bhagwandin, who was the predecessor-in- 
interest of the defendants, had acquired the 
mortgaged property by sale in execution of 
a decree. It is obvious from the record 
that when the defendants wera called upon 
in the Court of first instance to give parti- 


sulars of the manner, in which the property . 


had come to be purchased by Bhagwandin, 
they were unable to give any -definite in- 
formation. As it subsequently turned out, 
the sale took place- in the year 1877 and 
most probably the defendants had no precise 
information regarding the circ&mstances bf 
the sale at the time when their Pleader 
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was called upon to state his case. He drst 
of all told the Court that Bhagwandin the 
mortgagee had purchased the property in 
suit in exesution of a money-desree. Later 
on when certified copies of the proceedings 
of the years 1876 and 1877 had been pro- 
cured, it became apparent that Khagwadin 
had actually got this property sold for the 
purpose of realizing the costs whieh were 
specified in the decree of the 24th of August, 
the terms of which I have set out above. 
It will be remembered that the amount of 
costs declared to be due by the decrees came 
to Rs. 222-10-0. On these fasts being dis- 
covered, the plaintiffs put forward a oase 
that the decree had been fraudulently exe- 
cuted, that the sale in execution was 
invalid and that there was no bar to their 
right of redemption. In consequence of this 
new plea an issne was raised as to whether 
the execution proceedings, in the course of 
which Bhagwandin came to purchase this 
property, were or were not frandalent, 
Eventually the Subordinate Judge came to | 
the conclusion that the proceedings were 
fraudulent. He came to this finding upon 
the ground that it appeared that these 
proceedings in execution were taken behind 
the backs of the judgment-debtors, that is, 
the mortgagors. The result was®that he 
gave the plaintiffs a decree for redemption, 
This decree has been upheld in appeal by 
the lower Appellate Court. Now the oase 
for the defendants here is that both the 
Courts below were wrong in holding that any 
fraud on the part of Bhagwandin had been 
established. In the first place, it is pointed 
out that no case of fraud had been set ont 
in the plaint. But that factis easily ex- 
plained by what has been said above. It 
is manifest that both parties to the suit 
had very little personal “knowledge of what 
had taken place so far back as the year 
1876. The plaintiffs were minors at the 
time and the defendants have derived their 
titla from the original mortgagee and pro- 
bably knew little or nothing about the 
real facts. It was, in my opinion, quite som- 
petent to the plaintiffs, when the particulars 
of the execution proceedings in the year 


` 1876-77 came to be revealed, to raise the 


plea that Bhagwandin had acted fraudulent- 
ly in executing the decree for costs. The 
substance of the charge made by the 
plaintiffs, after: they became aware of the 
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real*facts, was that Bhagwandin worked a 
fraud on the Court by representing that 
he was entitled to have the property brought 
to sale for the purpose of resovering the 
costs which the Court had awarded him. 

There was a good deal of oral evidence 
of an extremely vague nature given in the 
course of the trial. The plaintiffs attempt- 
ed to show by the statements of their 
witnesses that the three mortgagors Mardan 
Singh, Bhairon Bakhsh Singh and Raghubir 
Bakhsh Singh had left the village almost 
immediately after Bhagwandin got his decree 
for possession in the year 1876. On the 
other hand, the defendants produced some 
oral evideucse for the purpose of showing 
that the three brothers remained in the 
village for some considerable period after 
the result of the suit in 1876, All this 
oral evidence appears to me to be practical- 
ly of no value at all, At the same time I 
should be bound by the finding of the lower 
Appellate Court,. were if not for the fact 
that it seems to me that no attention has 
been paid to the documentary evidence in 
the case, which consists of certified copies of 
various orders which were passed in the exe- 
eution proceedings. 

It is not to be doubted that as soon as 
the period mentioned in the decree had 
expired, Bhagwandin applied for delivery of 
possession over the mortgaged property and it 
is quite certain that possession was delivered 
to him accordingly. Itis also quite clear that 
very soon after taking possession he made an 
application to the Court asking for the realiza- 
tion of the costs which were mentioned in 
the decree. It would seem that at first he 
had applied for the arrest of one or other of 
the judgment-debtors and that some attempt 
had been made to attach certain property 
without result. Eventually, however, he got 
execution taken out against the property 
which had been mortgaged to him, and 
after a long series of proseedings this pro- 


perty was brought to sale and purchased by’ 


_ Bhagwandin himself. I lay stress upon the 
fact that these proceedings extended over 
a considerable time, because ‘it seems to me 


that the presumption ought to be made that 


what the executing Court did in the course 
of executing the decree was all done rightly 
and in order. 
various occasions processes must have heen 
issued to the judgment-debtors. We find 
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Tt is fairly certain that on 
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that the ordinary steps wege taken fer 
attachment of the immoveable property, that 
inquiries were made for the purpose of pre- . 
paring the sale statement, that reports were 
sent through the Revenue Authorities to the 
Local Government for the purpose of obtain- 
ing sanction to the sale of the jndgment- 
debtors’ property and also that the Revenue 
Authorities arranged thatthe oceupansy rights 
were to be reserved to the judgment-debtors 
in a portion of the property which was to be 
sold. In these circumstances the plea that 
all these proceedings were taken behind the 
backs of the judgment-debtors when they 
had left the village and had no knowledge 
of what was going on, seems to me to be one 
which could not be rightly entertained. 
The presumption in favour of the legality 
of these proceedings is an exceedingly strong 
one and could only be overturned by excep- 
tionally strong evidence which is not to be 
found upon the record. Indeed, as I have 
said, the evidence regarding the absence of 
these mortgagors from their village after 
possession of the property had been delivered 
to the mortgagee is of an extremely vague and 
unsatisfactory nature. Ib certainly was in no 
way sufficient to overturn the presumption in 
favour of the legality of the proceedings 
which is recognized in section 114 of the 
Indian Evidence Act. At one stage of the 
case the learned Counsel for the respondents 
drew attention to the provisions of the Code 
of Civil Procedure of 1859, which regulated 
the sourse of business in the Courts at the 
time when these execution proceedings were 
taken. He pointed out that the Code did 
not provide for direct notice being given to 
the judgment-debtors in cases where execution 
was being sought by attachment and sale of 
immoveable property. If that is the case, 
then obviously the plaintiffs cannot be heard 
to say that any frand took place in the 
sarrying out of the execution proceedings, for 
obviously if no notice to the judgment- 
debtors was necessary, there was no illegality 
or fraud in their not being given any notice by - 
the Court. Ona review of all the evidence 
upon this question of frand, and bearing in 
mind the Jaw upon the subject,it seems to 
me that the finding of the Courts below 
that the exeoutiou proceedings were frandu- 
lent cannot he maintained. There is not the 
slightest evidence ou the record to show that 
Bhagwandin practised any deception upon 
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the Court.@ He did not conceal any facts; 
onéhe contrary itis apparent from the copies 
which have been produced that he inform- 
ed the Court that he had already got pos- 
session of the mortgaged property under 
the desree and that he was seeking further 
relief by askingfor sale of the same property 
for the purpose of realizing the costs which 
were specified in the decree. If the Court 
with all the facts stated before it and 
with the decree in front of it ordered execu- 
tion to issue, I do not see how any fraud 
san be imputed to Bhagwandin. I am satisfied, 


therefore, that the plaintiffs were not 

entitled to succeed on any ground cf 

fraud. l 
There remains, however, the important 


question of law as to whether these sale pro- 
ceedings were valid proceedings; in other words, 
was the Court asting within its jurisdiction 
in ordering sale of the property? Some 
argument was addressed to me at the time 
of the hearing regarding the principles 
which have been laid down in cases which 
heve arisen under the provisions of what 
was formerly section 99 of the Transfer 
of Property Act. It was pointed ont that it 
was settled thut sale of property which had. 
taken place in violation of the provisions of 
section 99 was not void but only voidable. 
Tt is, however, not necessary to disenss 
this question, for the present case was 
not a case under that section. The execu- 
tion sale at which the mortgagee purchased 
the property took place long before the 
Transfer of Property Act was enacted. 
I have to deal with the question of 
jurisdiction and after long consideration I 
have come to the opinion that the sale 
was void, inasmuch as the executing Court 
had no authority to direct a sale for the 
realization of costs. I have already men- 
tioned the contents of the decree which 
was passed on the 24th of August 1876. 
lt is perfectly clear that the decree did 
not award the plaintiff Bhagwandin any 
other relief than that of possession over 
the mortgaged property ; : and he was only 
entitled to that relief in case the judgment- 
debtors made default in payment of a 
certain sum (whioh was set out in the 
decree) by the end of the month of Kunwar., 
It obviously was not: the iatention of the 
Judge who passed this decree to allow any 
execntion proceedings to be taken by way 


INDIAN CASES, 


BD 


of attachment and sale of the judgment- 
debtors’ property for the purpose of awarding 
costs to Bhagwandin, and this is all the 
more clear by a reference to the terms 
of the compromise upon which the decree 
was based. The jurisdistion of a Court 
conducting execution proceedings must be 
determined with reference to the directions 
contained in the decree, including any 
direction which the Court may give re- 
garding the manner in which’ the relief 
granted by the decree is to be secured 
to the person sntitled to it. The powers 
of the executing Court are circumsoribed 
by any such directions set out in the 
deeree and it has no jurisdiction to award 
relief in any other manner than the decree 
allows. It has no power to go behind the 
decree, so as to question its legality or 
correstness. In the present instance the 
decree was plainly one for possession of 
immoveable property. That was the relief 
which the executing Court had jurisdiction 
to secure to the decree-holder. In realizing 
the costs by sale of the property the 
Court was not executing the decree as it 
stood, but was adding a term to the decree 
which it had no authority to do. In sup- 
port of this opinion I may refpr to a de- 
cision of their Lordships of the Privy 
Council which is to be found in Kalka 
Singh v. Parasram (1). That was a case 
in which two persons obtained a desree 
for recovery of a share in a certain taluga. 
The decree did not contain any order or 
direction for payment of mesne profits, but 
notwithstanding this the decree-holders 
applied in execution for the payment of 
such profits. The Dapnty Commissioner 
made an order upon this application and 
awarded mesne profits to the decree holders, 
Some years later an application was made 
for the purpose of giving effect to this 
order. The District Judge who presided 
over the executing Court dismissed the 
application on the ground that there was 
no decree awarding mesne profits. This 
decree was affirmed in appeal by the 
Judicial Commissioner. It was argued before 
their Lordships of the Privy Council that 
both the District Judge and the Judicial 


(1) 22 T. A. 68; 2° C. 434; 6 Sar. P. Œ. J. 545: 5 M. 
L. J. 4% Rafique & Jackson's P. ©, No. 137; 11 Ind, 
Dec. (N. 8,’ 290 (P. roe 
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: Commifsioner were bound by the order 
. whioh the Deputy Commissioner had passed 
some years earlier and that if was” no 
longer possible to hold that the decree did 
not award mesne profits. This’ argument 
was repelled by their Lordships,, who 
pointed out that the Court which was 
sharged with the execution of the decree 
had in fact no power to award. mesne 
_ profits which were not mentioned in the 
decree. They held that the District Judge 
and the Judicial Commissioner were right 
in saying that the order passed by the 
‘Deputy Commissioner awarding mesne pro- 
fits was an order made without jurisdiction ; 

and they pointed out that the want of 
jurisdiction arose from the fact that the decree 
which was to be executed gave no directions 
at -all for mesne profits. The Deputy 
Commissioner in allowing the claim for 
mesne profits had acted without jurisdiction 
inasmuch as he had added to the decree 
a term which was not there. There are 
indeed authorities to show that an error in 
construing a decree will not vitiate the 
proceedings, Ram Kirpal v. Rup Kuari 
(2) and Bent Ram v. Nanhu Mal (3), 
but this is not one of those eases, for it 
seems to me that no question of interpretation 
of a decree can possibly arise in respect of 
language which is not to be found in the deorece 
itself. As I have said, the decree of the 
‘24th of August 1876 merely directed that 
possession over the mortgaged property 
should be delivered to Bhagwandin upon 
the failure of the judgment-debtors to pay 
the sum of Rs. 1,921, together with costs the 
amount of which was decldred to” be 
Rs. 222-10-0. There was absolutely no 
direction in the decree for realization of the 
costs by sale of the property. The judg- 
ment-debtors were to pay the costs together 
with the other sum named in the decree 
and if they failed to do so, the only liability 
to which they were subjected was that of 
losing possession which was to be delivered 
to the decree- holder. 


For these reasons, therefore, I am satisfied 
that the sale in execution of the decree for 
' costs wasa void sale and eannot be relied 


(2) 11.1, A. 87; 6 A. 2C9; 4 Sar. P, O. J. 480; 3 Ind. 


Dee. 1x. Ss) TIB 1P. 0.) 
(3) 11 LA. 181; ye 102; 4 Sar. P, C. J. 564; 4 Ind, 
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upon by the defendants-appellasts for the 
purpose of resisting the present claim gor 
redemption. The decreeof the Court below 
is, therefore, right though {not for the 
reasons given by the learned District 
Judge. 

The appeal fails and is dismissed with 
costs, < 

Appeal dismissed, 
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Fresent:—Mr. Justice Beaman and Mr. 
Justice Heaton. 
JANARDAN GOVIND KARGUPPIKAR 
— DECREE ROLDER—APPELLANT 
versus 
NARAYAN KRISHNAJI KARGUPPI., 


K A R— JUDGMENT-DF BTOR—- RESPONDENT. 

Limitation Act (IX oy 1908), Sch. I, Art. 182—-Step- 
in-aid of execution— Application for transfer of decree 
to Court of Native State for execution, whether saves 
Limitation, 

A well-founded application to a British Court to 
transmit its decree for execution to a foreign Court 
which has agreed to execute decrees of British 
Courts, is an application to take a step.in-aid of 
execution within the meaning of Article 1&2 of 
Schedule 1 of the Limitation “Act and operates to 
save limitation.. [p. 60, col. 2; p. 61, cols. 1 & 2:] 


First appeal from an order passed by the 
First Class Subordirate Judge, Belgaum, in 
Darkbast No. 64 of 1916. 

Messrs: A. G. Pesatand D. R. Manerikar, 
for the Appellant. 

Mr. J. G. Rele, for the eronda, 

JUDGMENT. 

Beaman, J.— The decree with which we 
are concerned was made by the Sub- 
ordinate Judge of Belgaum. The decree. 
holder applied to that Court totransfer the 
execution of the decree or a part cf it 
to the Court of Shahpur, whish is a 
Court of the Native Stale of Sangli. It 
is coneeded that if this application dces 
mot save limitation under Article 182 
further execution is now barred. If it 
does, the latest application for execution 
is in time. 


The point is a very ngrrow one, It has 
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been considared by a Bench of the Punjab 
Chief Court [Nawab Saadat Ali Khan v. 
Nawab Muhammad Ali Khan (1)) and «a Full 
Bersh of the Madras High Court [ Pierce Leslie 
§ Oo. Ltd. v. Perumal (2),. These judgments 
reach the same conclusion. In effect they 
hold that “execution” in Article 1&2 must 
be strictly confined to execution authorised 
and controlled ‘by the provisions of the 
Civil Procedure Code. Nothing done to 
get in the property decreed, which is not, 
done within those statutory limits, is exe- 
cution at all. -The Civil Procedure Code 
does not authorize any of our Courts to 
send their decrees for execution to any 
Court of a Native State. Therefore, an 
application to a British Court to send 
one of its decrees to: the Court of a 
Native State is notan application to ‘take 
a step-in-aid of execution.” Although the 
Madras High Court at any rate rejects 
the extension of the sconelusion to the 
words ‘in accordance with law’, the 
reasoning appears tome to go quite that 
length, because what is asked to bedone 
is not expressly authorized by any section 
of the Civil Procedure Code and is not, 
therefore, “execution” or, by a slight ex- 
tension of the same reasoning, a step-in- 
aid of execution. Such is the simple 
reasoning adopted by both the Punjab Chief 
Court and the Madras High Court in 
support of the conslusion, that such an 
application is not within the meaning of 
Article 162 and does not save limitation, 
The conclusion itself appears slightly 
grotesque in view of changed conditions 
and the very plain policy of the Legislature, 
as expressed in ‘Notifications of the 
Government of India, embodying the 
results of its diplomatic dealings . with 
the Native States. It may be very good 
law, but it is certainly not very good 
sense. Nevertheless if this is tbe only 
construction which can be put ‘upon the 
Statute Law, the answer is plain. lt is 
for the Legislature, not for the Courts, to 
correct the absurdity. The Courts are not 
‘to make the law; they are only to enforae 
it. 


(1) 107 P. R. 1981. ` 
(2) 42 Ind. Cas. 294; 40 M. 1069 (F. B.); 33 M 


33 M. L, 
J. 180; 6 L. W. 207; 22 M. la T. 189; (1917) M. W, N. 
. 912, l | 
4 e 


Since, however, in certain sets of facts 
the conclusion is plainly repugnant to 
cotamon sense, it may be worth while to 
ask whether some other and broader line 
of reasoning may not yield a more satis- 
factory result, ' - 

In the first place, “execution” is a word 
of general meaning. It implies the acti- 
vity of Courts in assisting a deoree-holder 
to realize the fruita of his decree. Such 
activities are certainly controlled by law, 
and cannot be carried beyond the limits so 
prescribed. Bat if we are to be so nicely 
literal, may we not take advantage of 
the rather curiously worded pbrase “‘step- 
in-aid of execution?” An enormous amount 
of ingenuity and verbal exegesis has been 
expended upon the words in Artiele 182 
‘to the proper Court in accordance with 
law, to take a step-in-aid of execution,” 
But frst leb us ask what is the slear 
object of the Article? This, surely, to 
ensure that a desres-holder shall show 
suitable diligence in obtaining what has 
been decreed him, and so ending the matter. 
‘In accordance with Jaw’ would thus 
ordinarily’ mean that a  decree-holder 
must -apply to the proper Court, 
that is the Court having jurisdiction, 
observing the prescribed procedure, and 
asking that which if is within the legal 
competense of the Court io grant as a 
step-in-aid of the execution of its own 
decree. Thus such an application must 
not ask for property which has not been 
decreed, or for its realization by means 
unknown to the law. But in this œx- 
plication of these words we come face to 
face with the same difficulty which is 
more prominent’ perhaps in applying the 
later words a stepinaid of execution.” 
For if the mode of *execution must be one 
authorized by the Code of Civil Procedure 


‘expressly, in order to make the applicatione 


accord with the law, it is plain that an 
application to execute by transference to 
a Native State Court would not be in 
accordance with law, and it would be needless 
to go further, and see whether if might 
be brought within the contemplation ‘and 
implicit intention of the worda “‘step-in- 
aid of execution.” There. we begin to ° 
revolve in a cirele, for it is quite ‘clear 
that if “execution ” -has the narrow mean- 
ing given it by the Punjab Chief Court. 
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and the Madras High Court, then no applica- 
tion can be in accordance with law which 
asks a Court to execute a decree, or take 
some step-in-aid of executing a decree, 
however reasonable, in the wide sense legal, 
and manifestly effective, which is not literally 
authorized by a section in the Civil Procedure 
Code. But it is submitted, with great 
respect to the learned Judges responsible for 
these judgments, that while an application 
may be prima facte in all respests in accord- 
ance with law, as having complied with 
all required legal formalities, it need not 
cease to be,so merely because it suggests 
that the Court should take a step which 
will certainly in the result aid it to get 
its decree executed where it could by no 
means execute it for itself, such step certain- 
ly -not contravening any express provision 
of the Statute Law, or conflicting with any 
` principle of law, merely because the Court 
is not expressly empowered by Statute to 
have recourse to that extraneous assistance. 
It is here that some use might be made 
of the words “step-in-aid of.’ If it oan 
be shown, as it very easily can, that while, 
unfortunately perhaps, our Courts are not ex- 
pressly empowered to invoke the co-operation 
of Native State Courts in the execution of 
their decrees, they impliedly are, then 
recourse to that mode of vicarious exe- 
sution might very reasonably be held to be 
a ‘step-in-aid” of execution even if, on the 
extremely technical view which has found 
favour, this might not in verbal strictness 
be execution. 

While section 43, Civil Procedure Code, 
expressly provides for the execution of desrees 
of the Courts of Native States by our Courts, 
there is no corresponding provision empower- 
ing our Courts to sepd their. decrees as of 
right for execution to the Courtsof a Native 
State. I entirely neglect section 45 which 
Seally has no bearing upon the point under 
consideration. Now what is the reason for 
this ? A very plain reason indeed. If we 
were to examine the Civil Prosedure Code 
of any Native State, with whom reciprosity 
in this respect had been established, we 
should be pretty sure to find a provision 
there of the same kind as section 43 of 
our Code. We have no power to legislate 
for Native States, and feeling is so sensitive 
on these points that it is easily, intelligible 
that our Legislature would haye refrained 


from inserting any provision it our Statute 
which might have had the appearan@ of 
asserting a right over the Courts of a 
Native State. The interchangeable use of 
civil machinery between British and Native 
State Courts is a matter of comity. But 
once arranged and understood, surely where 
the conditions exist, our Courts are intended 
to make use of it. Else what would be the 
sense of the Governmentof India negotiat- 
ing with Native States, and issuing notifica- 
tions on the subject? It is conceded, for 
the argument before us, that some time prior 
to the application, a political agreement had 
been reached under which the Courts of the 
Sangli State were to execute our decrees, 
and we were to execute theirs, But if no 
British Court sould, inira vires, send any of 
its decrees for execution to a Court of the 
Sangli State this agreement would be entirely 
unilateral, and for any advantage the British 
Courts were to have of it might as well 
not have been made. Are weseriously to 
suppose that the Government of India plays, 
and plays repeatedly, such a solemn faree 
as this? It is perfectly well known that 
as soon as our Courts are notified that they 
must execute the decrees of any given Native 
State Court, that Court in turn has under- 
taken to execute the deorees of our Courts 
—the reason is the same in both cases. 
Such arrangements imply, because else they 
would never be made, that in the judg- 
ment of the Government of India the 
Court or Courts of Native States, with whieh 
this degree of reciprosify is established, 
can be trusted to have attained a level of re- 
gularized civil administration, which entitles 
them to be admitted to the comity of 
our Courts, In particular cases our Courts 
may derive as much or even more actual 
advantage from the agreement, but it is 
sertain that it never would be made, without 
assurance that the administration of civil 
justice in the Native Courts concerned was 
sufficiently developed to make it interchange- 
able, in.these matters of procedure atany 
rate, with our own. 
When, then, asthe result of agreement 
between the British Government and the 
Government of any Native State, we find, 
as we do in this ease, that our Courts 
are informed that the Courts of the Sangli 
State will execute their decrees, and our 
Courts are directed to execute the decrees 
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of the Courts of the Sangli State, 
can it %be seriously contended that an 
Mplication by a desree-holder, whose 


debtor has little or no property outside 
the jurisdiction of the Sangli Courts, 
to one of our Courts to send its decree to 
the Sangli Court for execution, is not in 
accordance with law? And if in accordance 
with law, using the words herein a wide 
natural sense, then again san it be seriously 
thought that sush an application does not 
invite the Court to which if is made to 
take a step-in-aid of execution? For what 
will be the result? It is certain, and no 
one disputes this, that if the application is 
acceded to, the Sangli Court will execute 
the decree if it can. If it does it will as 
surely notify the result to the Belgaum 
Court and pro tanto the latter will have been 
aided in execution so effestively that it 
will lie under no further need or duty to 
exert itself in the matter. In fact, then, it 
is too clear to admit of argument that the 
application, being acceded to and acted 
upon, will have aided the execution of 
the decree. Absolutely no distinction, 
further than verbal distinctions which 
are soon seen to be little better than 
verbal quibbles, can be drawn between the 
concrete results of an application to transfer 
a decree for execution toa Court bound by 
treaty to execute, and a Court of our own, 
provided for in section 39, If the latter is 
a step-in-aid of execution, then so assuredly 
is the former, if we look at the sense and 
the substance of the thing and not merely at 
the letter and the niceties of a hyperart- 
tical verbal analysis, 

~ It is true that British Courts, exesut- 
ing their own desrees in British territory, 
are restricted to the modes prescribed 
by the. British Statute Law. = It 
is permissible to doubt whether this 
can be predicated with rigid literaligm of 
certain extended and derivative modes 
of execution outside British territory. In 
this connection it is well to remember, what 
is so often forgotten in this and many 
other wider and more important connexions, 
that the conditions under which all forms 
of administration, judicial as well as 
executive, are carried on in India are unique 
and cannot be paralleled in the history of 
any other country or im the development 
of ourown by way of what are now almost 


entirely the self-governing dominions. Dotted 
about, and enclosed in British India, will be 
found a great number of Native States, 
many of them very small. It is no nnoommon 
thing to find a single village under a foreign 
ruler, entirely surrounded by British territory, 
The Native State of which the village forms 
a part, and from which it is thus isolated, may 
lie at a oonsiderable distance, if by the 
Native State here is meant its capital. All 
over large parts of our dominion we see 
foreign territory marching and intricately 
interlacing with it, A man may be resident 
in our territory and possess property worth 
Rs. 100 there, while'he possesses property 
worth a 1,000 rupees in the next village, which 
is foreign territory and subject to the jurisdia- 
tion of foreign Courts. If he is sued in our 
Courts and a decree for, say Rs. 500, is 
made against him, it is plain that the 
amount cannot be realized by execution on 
his property within the British jurisdiction, 
The jurist might say that the proper course 
would be for the decree-holder to take 
his judgment to the foreign Court and 
make it the basis of a suit there. And 
that doubtless would be so between foreign 
powers, such, for example, as England and 
France. But to avoid so formal and tedions 
a procedure, in the special circumstances, 
understandings have been come to by which, 
for purposes of execution, our Coarts accept 


and execute the decrees of the foreign 
Courts, at their very doors, and they in 
turn accept and execute ours. Such are 


the actual facts. Is there anything in 
them which makes the procedure, thus 
sanctioned and followed in hundreds of oases, 
“illegal” in the sense of being “ not in 
accordance with law?” When in this way 
hundreds of our decrees are in fact executed 
by foreign Courts, on transference, can it 
be said that transferring them for exean- 
tion, under agreement, is not a step-in-aid 
of execution, or that there is anything more 
than a distinction without a ditterence in 
altering the terminology and saying that in 
all these cases our Courts do not transfer 
their desrees for execution but merely send 
all nesessary papers for realization of the 
deoreed property? That is the real point. 
Now this again must be borne in mind, 
that when our Statute empowers one of our 
own Courts to transfer its desree for execu- 
tion to another of our own Courts, the 
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latter is bound to accept and exesnte it 
precisely as the transferring Court ~- would 
have done had the proparty been within 
its control. The same duty is imposed, the 
same modes are prescribed, the execution 
must be subjest to exactly the same 
' pastrictions. But how can any such terms 
be imposed upon a foreign Court? Is not 
here a suffisient reason for the omission 
upon which the conclusion of the Punjab 
Chief Court and the Madras High Court 
rests? If it be once sonseded that, owing 
to special local sonditions, the common 
rules of international law are relaxed by 
diplomatic arrangement in many parts of 
India, we come in sight at onoe of a satisfac- 
tory ground upon which to distinguish- exe- 
gution proceeding against properly in, and 
property outside, the jurisdiction. By what 
are commonly called political, but are realiy 
rather in the nature of diplomatic arfange- 
ments, the latter property can be made 
available for the satisfaction of the desrees 
of our Courts direstly and without the 
need -of filing a frash suit in the foreign 
Cou t, by the simple expedient of sending 
the British Courts desree to the foreign 
Court for execution. It is true that our 
Statute can contain (logically) no provision 
for this mode 6f execution corresponding pre- 
gisely with section 39, for.the reasons already 
But is that any reason for saying 


given. 

that this is not a mode of execution, 
essentially in accordance with law, “and 
sertainly most effective in the direction 
of working out vicariously the execution 


of the decree? 


Where, therefore, we find a well re- 
gognized and authoritatively established 
system in actual operation, as we dao, 


for levying execution under decrees of our 
own Courts upon propeety ontside their 
jurisdiction through the agenoy of foreign 
Canrts, there should be no insuperable 
difficulty in giving, within these easily 
intelligible limits, a slightly extended 
meaning to “execution” and so bringing 
the law into conformity with sense and 
-facts of’ every day experience. If the 
needs of presise verbal accuracy, the needs 
of legal technicality, overriding all other 


needs “really are so imperative,’ lei the 
“oxeacution’ mentioned in Article 1382 
atill be regarded ks the execution of the 


Court which passed the decree, but let 


- even if it be necessary to 


the 
bound 


it also be permitted to eall in, aid 
machinery of a foreign Court 

by reciprocal agreement with it, to aid 
16 in completing that execution, It is true 
that, as soon as that aid has been invok. 


ed, our Statute cannot regulate the mode: 


in which the foreign Court will proceed 
to execute, That mode way differ in 
minor points from the mode preseribed 
by our Statute, but, it may be confidently 
anticipated, in minor points only. Before 
reciprocal agreements of this kind are 
made, a substantial agreement in pro- 
cedure will have been proved; that is to 
say, no such agreements would be made 
by our Government with foreign Courts 
whose methods of execution were purely 
arbitrary, barbarous and inhuman. Neither 
the Pnnjab Chief Court nor the Madras 
High Court appears to baye questioned 
the propriety of our Courts sending their 
decrees, under such agreements, to foreign 
Courts. They split, however, upon a 
verbal hair. Doing so is not taking a 
step in execution but merely taking a 
step to obtain realization of the decreed 
property, 

If that is the only theoretical distineo- 
tion, while in fact we know that hund- 
reds of our Courts’ decrees have been 
for years executed in this manner, wea 
should much prefer to look to and give 
effest to the spirit, and discard the letter, 
discard the 
letter. Sush extension; however, as 
we would here give to the definition 
agreed upon by the Punjab Chief Court 
and the Madras High Court, does mot, 
in our opinion, necessarily violate the letter 
of Article 182, provided that il is con- 
fined to proper cases, cases, that is to say, of 
foreign Courts into reciprocal engagements 
with which for the execution of decrees 
our Courts have, through the diplomatic 
intervention of our Government and of 
course with its sanction, formally entered, 
The case before us is the case of a 
foreign Court which has agreed to execute 
our decrees, in consideration of our Courts 
executing its decrees. And our Courts 
have. béen informed of that agreement, 
In every case of that kind: we see no 
reason to hold that an application, well 
founded, to onr Wourt to transmit, its 
decree for execution to a foreign Court 
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is got within the letter, as it most surely is 
within the sense and spirit, of Article 182. 
Heaton, J..-We are dealing with an 
application to execute a decree. Whether 
or cot it must be dismissed as time-barred 
depends upon the effect of an application 
to the decretal Court to send the decree 
for execution to a Court in a Native 
State other than a Court of the kind 
described in section 45 of the Civil Procedure 
VWode. This is the whole point in the 
case. The lower Court decided that such 
an application did not make a fresh 
starting point of the kind enumerated in 
Article 182 to tha Saheduleto the Limita- 
tion Act and dismiased the application as 
time-barred. In so doing he followed the 
decision in Nawab Saadat Ali Khan v~. 
Nawab Muhammad Alh Khan (1). The 
point has very recently been discussed by 
a Full Bench of the Madras High Court 
in the oase of Pierce Leslie & Co. Ltd. v, 
Perumul (2). The arguments are fully 
Stated in the judgments in that case. But 
as wo find ourselves unable to agree in 
the final conslusicn arrived at by the 
Judges of the Madras High Court, I set 
out briefly the reasons which appeal to 
my mind. I fally agree that an spplisation. 
such as we are dealing with, is not an 
application for execution, for it cannot be 
brought under rule 11 of Order XXI of 
the Code; and that it is not within the 
meaning of the words ‘applying... for execu- 
tion” used in Article 182 of the Indian 
Limitation Act. But ig it not an applica- 
tion in accordance with law to the proper 
Court to take some step in-aid of execution? 
It is sonceded in the Madras case, in 
my opinion quite rightly, that the application 
is in accordance with law and to the 
right Court, and all that remains . to be 
considered is whether it is an application 


to “take a step-in aid of execution.” I 
understand the Madras Judges to hold 
that by “execution” here is meant such 


execution as is proyided for by the Civil 
- Procedure Code and for the sake of 
argument I will concede this, though not 
convinced that if really is so. But conceding 
it for the sake of argument, there still 


remains to be considered the effect of 
the words to take some ‘step-in-aid of 
execution.” 


I will tost the matter in this way: 


= 
bad 


suppose that as the result of an appl AG 
to send a decree for execution toa Native 
State Court satisfaction in whole or in 
part of the decree is obtained, as doesin 
actual practice frequently happen. I feel 
quite confident that such satisfaction would 
be recognized by the Court which made 
the decree, That Court would not permit 
its own processes to be used to recover 
over again from the judgment-debtor what 
had already been recovered from him in 
the Native State. So satisfaction of the 
decrees would in sush a case have been 
actually aided. What aids the satisfaction 
of a decree in such a manner aids its 
execution, even though the latter word be 
used in its strictly technical sense. For, 
however you use the word, even in its 
most technical sense, execution by the 
decretal Court is aided by the do. 
ing vicariously of what is that Court’s 
business. 

It is the business of the decretal Court 
to execute ifs own decrees and the Court 
ig given very comprehensive powers to 
effect its purpose. It is true that the 
Court does not go about executing decrees 
of its own initiative, it waits to be set in 
motion by the decree-holder; né@vertheless the 
business of execution is the Court’s business, 
so that anything which assists realizition 
of the decree is an aid to the Court 
and moreover an aid in execution, for 
something is done for tke Court whish 
otherwise it might ba called en to do for 
itself “in execution.” 

It follows that an application to send 
the decree to another Court is: an ap. 
plication to take a step-in-aid of execution. 
This conclusion, it seems to me, ie in 
accordance with thé spirit as well as the 
letter of the law, for the law intends 
that reasonable diligence on the part 
of a decree-holdar in getting in the fruits 
of his decree should be rewarded, not 
penalized, 

Therefore, in my opinion, this appeal 
should be allowed with oosts and the 
lower Court should be directed to procsed 
with the Jarkhast aecording to law. ° 

Appeal allowed, 
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° MADRAS HIGH COURT, 

Kirst Civit Appeau No, 164 or 1916, 
January 29, 1918, 
Present:— Mr, Justice Abdur Rahim and Mr. 
Justice Oldfield. 

C. RAMA IYENGAR—Puatntirr— 
APPELLANT 
versus 
ANGA GURUSAMI CHETTI AND OTHERS— 


DEFENDANTS — RESPONDENTS, 

Landlord and tenani—Kayam saswatham patta, 
incidenis of —Tenancy under kayam saswatham patta, 
whether tenancy from year lo year or permanent 
tenure—Forfeiture on denial of title, principles appli- 
cable to, whether apply to permanent leases—Denial of 
tenancy, effect of —Disclaimer of title of lessor’s heir 
or transferee, whether entails forfeiture Leases granted 
before Act IV of 1882— Notice to quit—Transfer of Fro- 
perty Act (IV of 1882), ss. 105, 106, 111. 

The incidents of a kayam saswatham patta in the 
Madras Presidency and the tests for determin- 
ing its character are those laid down by the Privy 
Council as applicable toistimrari mokurari pattas in 
Bengal in Tulshi Pershad Singh v. Ramnarain Singh, 
12 ©. 117; 12 I. A. 205; 9 Ind. Jur. 343; 4 Sar. P.C, 
J. 646; 6 Ind. Dec. (N. s.) 80. [p. 63, col. 2.] 

In construing these paltas theo use of such terms as 
‘including children or descendants,’ ‘from generation 
to generation’ will signify grant of a permanenttenure, 
and theirabsence would generally importa life-intorest, 
The terms of the patta, the circumstances under which 
it was made and the conductof the parties may be 
taken into consideration in order to ascertain 
whether ci grænt was intended to be perpetual. [p. 
68, col, 2. 

Where, to the knowledge of the lessor or his 
heirs, the lessees under such grant have effected 
sales of the tenures and there have been Court 
auctions of the same for a consideration too large 
to be paid merely fora tenancy from year to year 
and the transfers have been recognised by the 
landlords who made no attempt to assert that the 
rights of the original grantees had ceased with 
their lives, the presumption is that the grant wag 
permanent and heritable. [p. 64, col. 1.] 


Section 111 of the Transfer of Property Act, read 
along with section 105, applies to permanent leases 
as well as to leases for showt terms, and the princi- 
ples of the section govern leases granted before 
the passing of the Act. In every lease there is an 
ifiplied condition that the lessee shall do nothing 
to prejudice the -lessor’s title, for breach of which 
the lessor may re-enter. [p, 64, cols. 1 & 2.7 


Raman Nair v, Vasudevan Namboodripad, 27 M. 26, 
Abbakka Shetthi v. Seshamina, 25 Ind. Cas. 944; 16 M, 
L. T. 442; (1914) M. W. N.915 and Kolangorath Raman 
Nayar v. Kannoth, 3: Ind. Cas. 1842 L., W. 941 at 
p. 945; (1915) M. W. N. 793, explained and distin. 
guished. 

In order to make either a written or verbal dis- 
claimer of the lJandlord’s title sufficient to entail a 
forfeiture, it must amount toa direct repudiation 
of the relation of landlord and tenant, or to a 
distinct claim to hold possession of .the estate upon 
aground wholly inconsistent with the existence of 
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that relation, which by necessary implication is a 
repudiation of it, [p. 65, col. 2.] e 

A tenant honestly enquiring into the title of a 
claimant is not thereby guilty of disclaimer, nor 
will an omission to acknowledge the landlord by 
asking for further information be enough. It 
must depend on the language used by the tenant 
and his conduct in each case whether he has trans- 
gressed the limits of honest enquiry. Nothing 
short of his complete identification with an adverse 
claimant to the landlord will entail the penalty of 
forfeiture. [p. 65, col. 2; p. 66, col. 1.) 

Section 111 applies not only to disclaimer of the 
landlord’s title but also to the title of his heirs, trans- 
ferees and assigns, [p. 66, col. J.) 

The denial by the lessor of the rights of the lessee 
will not take the case out of the rule regarding 
forfeiture if the title of the lendlord is denied. The 
disclaimer which entails forfeiture is denial of the 
landlord’s title to the land and not the denial of 
the a of the lessee to be his tenant. [p. 67, cols. 
1 & 2, 

In cases not governed by the Transfer of Pro- 
perty Act the institution of a suit in ejectment is a 
sufficient determination of the lease, where the lessee 
haz forfeited the lease by denial of the landlord’s 
title. [p. 67, col. 2.) 4 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Salem, 
in Original Suit No. 19 of 1915 (Original 
suit No. 18 of 1913 on the file of the 


District Court, Salem). 


FACTS appear from the judgment. 

Mr. V. O. Seshachariar (with him Mr. 
Krishnaswamy Iyer), for the Appellant, argued 
that the saswatha patta did not give the 
defendants-respondents a heritable perma- 
nent right, There are no express words in 
the patta conferring a hereditary right and 
in their absence, the defendants must be 
deemed to be tenants from year to year. 

Secondly, whether the tenure was per- 
manent or only a yearly tenancy was creat- 
ed, it was forfeited by the defendants 
disclaiming plaintiff’s title. There was no 
ambiguity about their position. In the 
previous litigation, Original Suit No. 104 of 
1910, they completely identified themselves 
with Kullappa Chetti, the hostile claimant. 
On that. ground alone the appellant was 
entitled to sucoeed, 

Mr, T. R. Ramachandra Iyer (with him 
Messrs. T, R. Krishnaswamy dyer and SNS, 
Venugopal Ohetti), for the Respondents, con 
tended that the lease in favour of their ances- | 
tor created permanent beritable rights. The 
very expression kayam saswatha patta con- 
notes it. The teure was sold to the 'know- 
ledge of the landlords, who raised no objection 
to it. The conduct of the parties, which is also 
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one of the dtermining factors, shows that 
the Wase was a permanent one. 

As regards the forfeiture, there was not 
such a disclaimer as to entail that penalty. 

Secondly, the law as to forfeiture does not 
apply to and‘should not be enforced against 
permanent lessees, The lease having been 
granted before Act IV of 1882 became 
law, its provisions should not be applied to 
this case. Reference was made to haman 
‘Nair v. Vasudevan Namboodripad (1) and 
Abbakka Shetthi v. Seshamma (2). The 
defendants were more in the position of 
agents to collect rents from the land, 

There was no disclaimer of the person 
who let the lessee into possession. Section 
111 cannot he extended to cases of dis: 
claimer of the title of heirs or assigns 
of the original landlord. Vide, Doorga Kripa 
Roy v. Sree Janoo Lathak (8). In the previ- 
ous litigation the 
defendant's rights as lessees and he persist- 
ed in that allegation in this suit also. He 
was not entitled to claim the benefit of 
the forfeiture clause when the defendants, 
in turn, contested his title. 

Lastly, the snit was not maintainable in 
the absence of a notice to quit. There 
must be some overt act determining the 
lease. 

The appellant’s Vakil was heard in reply. 

JUDGMENT. 

ABDUR RABIN, J.—The gase of the appel- 
lant plaintiff in the suit was that the defend- 
ants were tenants from year to year and 
that he was entitled to ejecé them after 
giving proper notice as required by law. 
Should it, however, be held that they have 
a permanent leasehold right, the appellant 
claims that the respondents having denied 
his title have incurred forfeiture and on that 
ground also they are liable to be ejected. 
The defendants are transferees of the land 
from the original grantee under what is 
called a kayam saswatham patta. The 
original lessee died long since, and the case 
of the appellant is that the heirs of the 
former were holding the land merely as 
tenants from year to year and that is all 
the right which the defendants can claim. 


(1) 27 M.-26. 

SF Ind. Cas. 944; 16 M. L. T. “uas; (1914) M. 
W.N 

(3) 18 W. R. 465. 
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There have been several decisions of this 
Court with respect to kayam saswatham pattias, 
and we are bound by the principles regulating 
their construction as laid down in those 
cases. Those decisions applied to kayam 
saswatham pattas the well-known ruling of 
the Privy Couneil with reference to tstimrart 
mokurart pattas reported as Tulshi Pershad 
Singh v, Ramnarain Singh (4), in which their 
Lordships held that though these words have 
a lexicographical significance of a permanent 
tenure, having regard, however, to the 
trend of the cases in which they have 
been interpreted in the Caloutta Courts 
they have, when used without such phrases 

ba farzanden” (inaluding children or 
descendants) or maslan bad naslan’” (genera- 
tion after generation), a customary meaning 
importing only a life-interest. The Privy 
Counsil also laid down that in construing 
a patta, the other terms of the instru- 
ment, the circumstances under which it 
has been made and the conduct of the 
parties may be taken into consideration 
in order to ascertain whether the grant was 
intended to be perpstual, inasmuch as 
those words are not inconsistent therewith, 
though they do not themselves import 
that meaning. This decision was fiest applied 
in this Presidency in Rajaram v. Narasinga 
(5). Its effect was considered in Foulkes 
v. Muthusamt Goundan (6), where the learned 
Judges did not express dissent from Rajaram 
v. Narasinga (5). The point was again consi- 
dered recently in Venkataramanna vy. Venkata- 
pathi Nayani Varu (7) where his Lordsbip, the 
Chief Justice and Mr. Justice Coutts Trotter, 
though expressing doubts as to the appli- 
cability of the ruling in Raman Natr v. 
Vasudevan Namboodripad (1) to saswatham 
deeds in this Presidercy thought it was 
too late to go back upon the decision in Raja- 
ram v. Narsinga (5). As the question related 
to the meaning of words of conveyancing, I 
agree with the learned Judges that having 
regard to the decisions in the above-mentioned 
and other cases, we must follow in 


(4) 12 C. 117; 12 L A. 205; 9 Ind, Jur. 483; 4 Sar. 
P. C. J. 646; 6 Ind. Dec. in, 8,) 80 (P. C.), 

(5) 15 M. 199; 6 Ind. Dec. (N, 8.) 490. 

(6) 21 M. 503; 8 M. L. J. 207; 7 Ind. Dec. (N. e) 


712. 
(7) 29 Ind. Cas, 188; (1915) M. W. N. 313; 28 M. 
L. J. 610; 17 M. L. T. 269, 
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this’ Presidency, with reference to keyam 
- saswatham deeds, the principle of interpreta- 
tion enunciated in Tulshi Pershad Stngh v, 
Ramnarain Singh (4) with reference to 
estumrart mokurar: paltas. 

The saswatham deed itself is not forth- 
coming in “this case, It was executed 
as far back as 1840. There is no evidence 
to show the circumstances under which the 
lease was granted. But the subsequent condust 
of the parties leaves no doubt that the tenure 
contemplated was of a permanent, heritable 
gharacter. There have been sales of the 
tenure both by private treaty and at Court 
auction in some cases at least for a considera- 
tion too large to be likely to be paid 
merely for a tenancy from year to year and 
the transfers have been recognised by the 
landlords. After the original lessee’s 
death, the leasehold interest was enjoyed 
by their heirs as of right, and no attempt 
appears to have been ever made to assert 
that the rights of the original grantees 
ceased with their lives, For about 60 
years one uniform rate of rent has been 


paid, .If was in fact only recently tbatan ` 


attempt has been. made to question the 
permanent character of this estate. On 
this-poing, therefore, I agree with the learned 
Subordinate Judge. 

The next contention of .the 
that the respondents have 
feiture by denying bis title as landlord. 
In answer, it “is first of all urged on 
behalf of the lessees that their estate 
- being permanent and heritable the law 
: regarding forfeiture has no application to 
it. The question was considered by 
Jenkins, J., in Kally Dass Ahiri v. Monmohini 
Dassee (8), where be negatived tbe lessee’s 
plea; holding that even to a permanent lease 
the general rule relating to forfeiture applied. 
He pointed ont that section 113 of the Trans- 
fer of Property Act, read along with the 
definition of a lease in section 105, applies to 
permanent leasesas well. He further held 
that such leases granted- -before the Act 
were also governed by the same principles 
regulating the relation of landlord and 
‘tenant. These propositions were approved 


appellant is 


-hy Judicial Committee of the Privy Council . 


_in Abhirain Goswami Mohanty. Shyama Oharan 


(8) 24 O. 440; 1 O. W. N, 821; 12 Ind, Dee. (x. s.) 
961. 
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Nandi (9). As stated in Halsthry’s Laws of 
England, Vol. XVIII, page 532, there i#impli- 
ed in every lease a condition that the lessee 
shall not do anything ‘that may prejudice 
the title of the lessor; and that if this is done, 
the lessor may re-enter for breach of the 
implied condition. 

Reference was, made at the Bar to Raman 
Nair v. Vasuderan Namboodripad (1), but all 
that was laid down in that case by Boddam 
that a 
hanomdar’s right as a mortgagee for a 
contractual term of years would not be 
affested by his denial of the mortgagor's title. 
Our attention was also drawr to the observa- 
tions of Sadasiva Alyar and Napier, JJ., in 
Abbakka Shetthi v. Seshamma (2) and 
Sadasiva Aiyar, J., remarks in Kolangorath 
Raman Nayar v. Kannoth (10) as to 
the caution required in applying the doctrine 
of forfeiture by denial of landlord’s title 
in this country. I entirely agree as to the 
necessity for such caution and I shall present- 
ly state my reasons in support of it, but 
those desisions could not be taken to weaken 
the authority of the Privy Council ruling in 
Abhiram Goswami Mohant v. Shyama Charan 
Nundi (9). 

Then it is said that the lease in this 
case is nothing more than an agency to 
collect rents from the tenants on the land, 
and hence neither the provisions of the 
Transfer of Property Act nor the general 
law of landlord and tenant would be ap- 
plicable to it. But it does some within 
the definition of a lease as given in section 
105 and no authority has been cited to 
show that before the Act sush a grant 
was not subject to the ordinary incidents of 
a lease, 

It is next argued by the respondents’ Vakil 
that there was ne such denial of the plaintiff’s 
title in this case as would entail forfeiture. 
On behalf of the appellant, reference has 
been made to the English Law on the sub- 
ject. It may be pointed out that strictly 
speaking the term ‘forfeiture’ is, in English 
Law, used only with respect to tenancies for | 
a term of years, while in connectidn with 
tenancies from year to year or for “other: 


(9) Ind.. Cas. 449; 86 O. 1008; 10 O. L. J. 284; 
6 A. L. J: $57; hl Bom, L, R. 1284;.14 C. W. N. 1; 19 
M. LJ. 580; 86 I. A. 148 (P. 0.). ; i 
(10) 31 Ind, Cas, 184; 2 L. W. 941 at p. 945; (1915). 
M. W. N. 798: i i 
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period” the word disclaimer is applied, 
th8ugh the operation both of disclaimer 
and forfeiture proceeds on similar grounds, 
The effect of a disclaimer is to do away 
with the necessity of a notice to quit, for 
as stated by Best, ©. J., in Doe d.» Calvert v. 
Frowd (11) a onae to quit is only requisite 
where a tenancy is admitted on both sides, 
, and if a defendant denies the tenancy, there 
san bs no need to end that which he says 
has noexistence. The Transfer of Property 
Act requires that in ‘every case whether the 
tenaney is from year tc year or for aterm or 
is of a permanent sharacter, the lessor 
should have done some act showing his 
intention to determine the lease. Whether 
the institution of a suit in ejectment is or 
is not sufficient will be considered separately. 
In English Law it is necessary for the 
application of ‘forfeiture’ to a tenancy for 
a term of yearsthat the denial of the land- 
lord’s title should have been made in writing, 
while ‘disclaimer’ may be constituted by 
spoken words of the tenantor by his con- 
dact. But the Transfer of ‘Property Act, 
while importing the general dostrine of 
English Law, does not recognise the dis- 
tinction which that law draws between 
tenancies from year to year and fora term 
of years and thus has done away with ths 
safeguard which the English Statute of 
Frauds provides with respect to the more 
valuable class of leases. Under the Indian 
Act even a permanent grant, such as the 
one in this suit, is liable to be forfeited 
on account of any verbal expressions used by 
the lessee, if they can be construed as amount- 
ing toa repudiation of the relation of land. 
lord and tenant. This in itself dictates the 
necessity of guarding against a wide construs- 
tion of section 111 and of exercising saution 
in applying English decisions relating to 
‘disclaimer’ to leases of a permanent and 
heritable nature. It may be mentioned here 
that the rule of law regarding forfeiture 
for denial of the landlord’s title is founded 
on feudal principles [see arguments of 
Crossell and Crompton i in Doe d, Ellerbrock v, 
“Flynn (12). } 


(11) (1825) 4 Bing. 557 at p. 558;@ Mou, & P. 48); 
130 E.R, 883; 29 R. R. 624. 

(12) (1884) 1 C. M. & R. 187; 4,Tyr. 619; 3 L. J. 
` Bx.-221; 149 E. R. 1026; 40 R. R. 515. 
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16 is further to be borne in mind in 
this connection that the Indian Legislature, 
following the law of the country, has ex- 
pressly exempted one large class of leases, 


viz,, agricultural leases, from the provisions 
of Chapter V of the Act, 


It is necessary to examine carefully the 
provisions of the Transfer of Property Act 
to ascertain the exact conditions under which 
permanent leasehold tenures which are 
unknown to English Law, haye been made 
liable. to forfeiture. So far as forfeiture 
depends on any express contract of the 
parties, we are-not concerned with it in 
this case Clause (g) (2) of seation 111 
lays down, ‘a lease of immoveable property 


. determines by forfeiture, in case the lessee 


renounces his ckaraster as such by setting 
up @ title in a third person or by claiming 
title in’ himself, and in either coase the 
lessor or his transferee does some act showing 
his intention to determine the lease.’ 
This language seems to have been 
borrowed from the judgment of Tindal, 
©. J., in Doe d. Williams v. Cooper (13), 
ganar he says: ‘a disclaimer, as the 
word imports, must be a renunciation by the 
party of his sharacter ‘of teflant, either 
by setting up title ‘in another, or by 
claiming title in himself,’ It is the same 
prinsiple which i is ex pressed in Doe d. Gray v. 
Stanion (14): “in order to make either a 
verbal or written disclaimer sufficient, it 


must amount to a direct repudiation of the ` 


relation of- landlord and tenant: or to a 
distinct claim to hold possession of the 
estate, upon a ground wholly inconsistent 
with the existence of that relation which 
by necessary implication i is a repudiation of 
it.” 

When, however, we come to the decided 
eases, in which the application of the 
doctrine has been invoked, it is rightly 
pointed out in Woodfall on Landlord and 
Tenant, at page 382, that itis difficult, if 
not impossible, to reconcile them all. No 
good purpose will, therefore, be served by 
going through” them. But it may be 


-tazen to basa sound general proposition that 


a tenant honestly enquiring into the title of a 


(13) (1840) 1 Man. & Gr. 135; 1 Scott, N. R. 88; 
9 L. J.C. P. 229; 133 E. R. 278; 56 R. R. 313, 

(14) (1836) 1 M. & W. 693; 1 Tyr. & Gr. 1065; 2 
Gale 154; 5 L. J. Ex. 253; 46 R. R. 464; 160 E. R: 614. 
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claimant, is notthereby guilty of disclaimer, 
for itis pointed out by Tindal, O. J., in the 
course of argument in Doe d. Williams v. 
Cooper (13) that there are authorities to that 
effect. Baron Parke also in Doe d. Gray v. 
Stanion (14) says: “An omission to acknow- 
ledge the landlord by asking for further 
information will not be enough,” It must 
depend on the language used by the tenant 
and his conduct in eaoh case whether he 
has transgressed the limits of honest 
inquiry. If he has clearly identified himself 
with the person claiming adversely to his 
landlord, so that his conduct amounts to 
renunciation of his character as tenant, for- 
feiture will follow. But nothing short of this 
will be sufficient. And further in this 
country, having regard to the inadequate 
character of legal advice available espesial- 
ly to the Mofussil litigants, and the 
more or less primitive stage of Mofussil 
drafting, we should be justified in not 
placing tco strict a construction on the 
expressions used by the tenant, In this 
case, however, there could be little doubt 
that the statements in the written statement 
filed by defendants Nos. 1 and 2 in Original 
Suit No. 704 of 1906, as appearing from 
Exhibit H, amounted to a clear denial of the 
plaintiff’s title. They set up in no ambigu- 
ous words the title of another person, 
Kullappa Chetti, and alleged that the sale 
- by Narasimha Naidu, under which the 
plaintiff derived his title, was fraudulent 


and invalid. 
Then it is suggested that forfeiture 
by disclaimer of title does not extend 


to eases where the title is denied, not of 


a person who let the defendant into 
possession or to whom the defendant 
attorned by executing a lease in his 


fayour or by paying him rent, but, of the 
heir or assignee of such persons, The 
Transfer of Property Act in section 1il, 
slause (g) (2), while speaking of the lessee 
renouncing his character as such, lays 
down the condition that the lessor or his 
transferee must do some act showing his 
intention to determine the lease. That 
indicates that .denial of the title of the 
lessor’s transferee would amount to for- 
feiture. Section 109 generally lays down 
that the transferee of the lessor shall 
possess all the rights and be subject to 
all ‘the liabilities of the latter. The right 

+ 
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to determine the lease and A re-enter 
upon the land is an incident of the owner: 
ship of the land and vesis in every person 
in whom the title to the property has 
vosted either by transfer or by operation 
of law. The English desisions all proceed 
on that assumption and I need only men- 
tion Do: d. Davies v. Evans (15). There the 
defendant, a tenant from year to year, 
had been paying rent to the tenant for life of 
the estate und on receiving notice from 
her to quit, wrote to her that she had pro- 
mised that he should continue on as 
tenant from year to year and that she 
sould not turn him out of possession. It 
was held by Baron Parke and the rest 
of the Court that this amounted to attorn- 
ment: to the tenant for life and 
disclaimer of the title of the trustees of 
iha setblement, under which the tenant for 
life derived her title. So far as it appears, 
the defendant had never attorned to the 
trustees. In Doed. Gray v. Stanion (14) the 
argument for the plaintiff was that in 
order to create a disclaimer it was nêt 
requisite that a tenant should ast mala fide 
or claim the property himself, and the 
judgment in this case seemed to have 
proceeded on that basis. The Pleader for 
the respondent has relied on a ruling of the 
Caleutta High Court reported as _ Doorga 
Kripa Roy v. Sree Janoo Lathak (3), a 
decision of Markby and Glover, JJ. There 
they held that there was no authority 
for the proposition that the statement by 
the tenant that he had a good title as 
against the assignee of the original land- 
lord, but to whom he had not attorned 
or acknowledged as his landlord, woald 
give rise to forfeiture. The case does not 
seem to have been properly argued before 
them, at any rate there is considerable 
authority in English Law for the position 
that a disclaimer by a tenant from year 
to year of the title of his landlord or of 
the person for the time being entitled to 
the immediate reversion as assignee, heir, 
devisee, executor or administrator of the land- 
lord will in effect determine the tenancy at the 
election of the landlord or other person 
so entitled (see Woodfall’s Landlord and 
Tenant, page 387 J; 


(15) (1841) 9 M. & W. 48; 11 L. J. Ex. 9; 60 R: 
R. 664; 162 H. R. 21, 
e 
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In connection with the question of 
foffeiture the facts may be shortly stated. 
The lease for the defendants’ ancastors 
was granted more than sixty years ago 
by the then Mittadar. The Mitta oom- 
prising the land in dispute became vested 
in one Venkatarama Naidu and it would 
seem that his eldest son Narasimham 
Naidu acted as managing member of the 
family with the consent of his father. 
This Narasimha Naidu sold the pro- 
perty to the plaintiff, it was alleged, for 
discharging some family debts. Venkata- 
rama Naidu, on the other. hand, executed 
a deed of sale in favour of Kullappa 
Chetty already mentioned. The defendants 
in the litigation that ensned supported 
Kullappa Chetty against the plaintiff 
and in fast was alleged that 
Kullappa Chetty was their creature. 
The suit, Original Snit No. 194 of 1906, 
was brought by the plaintiff against 
the defendants and Kullappa Chetty 
to establish his title, and the plaintiff also 
alleged in that suit that the lease under 
which the defendants held was not bind- 
ing on him though he did not seek any 
adjudication on that point, He sought and 
obtained a decree for rent, the issue as 
to title being decided in his favour. From 
that date forward the plaintiff has per. 
sisted in the allegation that the lease 
relied upon by the defendants is not valid 
and binding, and in this very suit his 


it 
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that is a matter for the Legislature to’ 
consider, The disclaimer which entails. 
forfeiture is denial of the landlord’s title 
to the land, and not the denial of his 
claim that the defendant is his tenant. 


(2) Whether any act on the part of 
the landlord determining a lease apart 
from and before the institution of the 
suit was necessary. The Transfer of Pro- 
perty Act does not govern the case. It 
has been ruled in Padmanabaya v, Ranga 
(16), after a full consideration of the 
authorities, that in cases not governed by 
the Transfer of Property Ast the institu- 
tion of a suit in ejectment is a sufficient 
determination of the lease where the lessee 
forfeited the lease by denial of the land- 
lord’s title,and no other previous act de- 


. termining the lease such as a notice to 


contention has been that the defendants . 


were merely tenants from year to year 
and held no permanent, heritable tenure 
as alleged by them. We have had the 
case argued on the following points: (1) 
whether the appellants themselves having 
denied the respondent’s rights as lessees, 
the denial on the part of the latter of the 
former’s title to the land would not take 
the case out of the rule regarding for- 
feiture by denial of the landlord’s title, There 
is no authority which recognises such an 
exception; and on further consideration I 
am not satisfied that it can be well de 
duced from the principles which govern 
-the law on the subject. That law which 
is founded on feudal notions is intended 
to protect the. interests of the landlord, 


..,and it may be that it does: not afford 


corresponding protection to tenants against 
the landlords denying their rights but 


e 


is necessary for maintaining the 
action. The learned Judges distinguished 
Venkataramana Bhatta v. Qundaraya (17), 
on the ground that that ruling proceeded on 
the provisions of the Transfer of Property 
Act though the Act in fact did not govern 
the case. The proposition laid down in 
Padmanabaya v. Ranga (16) has been followed 
in Korapalu v. Narayana (18), an@ I am satis- 
fied on further consideration that it is correct 
and borne out by the authorities. The 
question whether the law is or is not 
otherwise under the Transfer of Property 
Act may require further consideration. I 
express no opinion on it, 

3. The- question of waiver of forfeiture, 
it is rightly pointed out, was not raised 
in the lower Court and could not be son- 
sidered for the first time in appeal. 


4, As regards defendgnts Nos. 5 and 6 their 
interest in the land can only be as mem- 
bers of the joint family along with the 
other defendants and they are bound by 
the consequences of the act of defendants 
Nos 1 to 3. 

In the result, the judgment of the 
lower Court must be set aside and there 
will be a desree for the plaintiffs in the 
terms of the prayer in the plaint and the 


quit 


(16) 6 Ind. Cas. 447; 34 M. 161; 8 M. Ir. T, 210; | 
(1910) M. W. N. 462.20 M. L. J. 9380. |” 

(17) 31 M. 408; 4 M. L. T. 221. 

(18) 20 Ind. Oas. 930; (1913) M. W. N, 655; 25 M. 
L. Ja 315; 38 M. 446, oe 
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amount of mesne profits will be determined 

in execution. Under the gircumstances, 

each party will bear his own costs throughout. 
OLDFIELD, J.—I agree. 


Appeal allowed. 
M.C P. 


OUDH JUDICIAL COMMISSIONER'S 
: COURT. 
MISGELLANEOUS Crvit APPLIGATION No, 283 
or 1917. | 
August 22, 1917. ` 
Present:—Mr. Stuart, A. J. C., and 
Pandit Kanhaiya Lal, A. J. C. 
Babu NARENDRA BAHADUR SINGH, 
TALUGDAR, UHANDIPUR Haswar, Distkror 
FYZABAD— APPLIGANT 
VETSUS 


Tus OUDH COMMERCIAL BANK or 


Fyzapap—Opposire Party, 

Limitation Act (IX of 1908), s. 5—Civii Procedure 
Cods (Act F of 1908), s. 151—Application for leave to 
appeal to His Majesty in Council made by ward in 
his own name, rejection of—Second application, beyond 
limitation, after release of estate from superintendence 
—Revival of first application—Delay, whether can be 
excuscd—Sufidient cause—Inherent power of Court, 
scope of. 

An application for leave to appeal to His Majesty 
in Council was rejected on the ground that the appli- 
cant’s estate being under the superintendence of the 
Court of Wards, he was not competent to make the 
application, After the release of the estate from the 
superintendence of the Court of Wards, the appli- 
cant made another application for leave to appeal to 
His Majesty in Council. This application, however, 
was made more than two years after the date of the 
decree sought to be appealed fron: 

Held, (1) that the second application could not 
operate to revive the first application; [p. 69, col. 1.] 

(2) that even if the first application was revived, 

the revival could not in “any way benefit the appli- 
cant, inasmuch as the application which was 
e sought to be revived was an application by a person 
disqualified to make it, and it would remain an 
a by a disqualified person if revived; [p. 69, 
- col, l 
(5) that no sufficient cause had been shown to 
enable the Court to apply the provisions of section 6 
of the Limitation Act to the case; [p. 70, col. 2.] 
(4) that the Court would not be justified in 
utilising the provisions of section 151 of the Civil 
” Procedure Code so asto revive the previous appli- 
tation and fo grant the applicant permission to 
` appeal to His Majesty in Council. [p. 70, col. 2.) 

The provisions of section 151 of the Givil Procedure 
© Code can only be utilised to make such orders as may 
be necessary for the ends of justice or to prevent 
abuse of the. process of the Court, [p. 70, col. 2; 
p. 7H, col. 1) f : 


` filed by the 


Application for leave to appeal to ae 
Majesty in Council from the order of a 
Bench of the Judicial Commissioner’s Court 
passed in Privy Council Appeal No. 24 of 
1915, dated the 28th January 1916. 

The Hon'ble Syed Wazir Hasan and Babu 
Lockhmi Narain, for the Applicant. 

The Hon'ble Pandit Gokaran Nath Misra, 
for the Opposite Party. 

JUDGMENT,—The Oudh Commercial 
Bank of Fyzabad instituted a suit against 
Babu Narendra Bahadur Singh in the 
Court of the Subordinate Judge of Fyzabad 
on the 22nd August 1911. The hearing 
of the suit was transferred to the Sub- 
ordinate Judge of Mohanlal Ganj, who 
passed a decree against the defendant on 
the 3lst October 1912. An appeal was 
defendant to the Court of 
the Judicial Commissioner, whish was 
desided on the J5th June 1915. The 
Court of the Judicial Commissioner varied 
the decree of the Subordinate Judge in 
favour of the defendant-appellant. It 
was open to either party to prefer an 
appeal to His Majesty in Council against 
the decree of this Court as the decree 
had not affirmed the decision of the Court 
below, the value of the subject-matter 
was over Rs. 10,000 and on the decision 
of the Judicial Commissioner’s Court either 
the plaintiff-respondent or the defendant- 
appellant would have been in the position 
to question the -decision to an amount 
which would have justified the grant of 
permission to appeal to His Majesty in 
Council. The plaintiff-respondent accepted 
the modification of the decree and took no 
action towards an appeal. On the 21st 
July 1915, the superintendence of the 
property of the defendant-appellant was 
assumed under the provisions of sestion 8, 
Local Act 1V of 1912, and on that date 
he became a ward under the Court of 
Wards in the United Provinces. On tha 
18th December 1915 he applied for permis- 
sion to appeal to His Majesty in Council, 
His application was resisted. This Court. 
found that, as the application was made 
in the defendant-appellant’s own name and - 
had not been made in the name ofthe: 


Collector in cYarge of his property or aby, 


other person appointed by the Court of. 
Wards in that behalf, the application- 
gould not be accepted as it contravened 


. 
Mi ` 
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the provisions of section 55, Local Act 
IV, of 1912. The Court of Wards was 
represented in the case. The Counsel for 
the Court of Wards stated that his client 
was no party to the application and did 
not desire that it should be made. The 
application was dismissed on the 28th 
January 1916. Babu Narendra Bahadur 
Singh defendant-appellant has since ceased 
to be award. The actual: date when his 
property’? was released is not quite clear, 
but it may bs taken (with consent of 
parties) that his estate was released about 
the end of June 1917. He had then been 
a ward for a little under two years. He 
has now applied to revive his application 
of 18th December 1915 (he wrongly galls 
his application of the 14th Desember 1915), 
and in the alternative for leave to appeal 
on the ground that there is sufficient 
cause within the meaning’ of section 5 of 
Act IX of 1908 for his delay in making 
the application. 

With regard to the question of revival 
we first note that if his application was 
revived as it stands, the revival could not 
in any way benefit him, for the old applica- 
tion which it is sought to be revived 
is an application by a person disqualified 
to make it, and it’ would remain an 
application by a disqualified person if 
revived. The applicant’s case is that he 
has been debarred from exercising his 
right to appeal to His Majesty in Counsil 
by the astion of the Local Government 
in making him a ward under the Court 
of Wards Act. His learned Counsel has 
pointed ont that between the 15th June 
1915 and 2Ist July 1915 ‘his olient did 
not have the opportunity of procuring a 
copy of the lengthy jnigment of the 
Court of the Judicial Commissioner in the 
appeal, obtaining Counsel’s’ opinion, and 
preparing an application for permission 
to appeal to His Majesty in Council. The 
plea may be conceded. He did not havea 
reasonable opportunity of filing his applica- 
tion for leave to appeal between the 15th 
Jone and the 2lst July 1915. His learned 
ens argument proceeded that, inasmuch 

“his client was disqualified: under the 
WA ni of the Court of Wards Act 


| without his -consent and ageiast his wiil, 
<. he 


should be allowed an opportunity of 
proceeding with his application now that 


+ 

his estate has been released, in spite of 
the lapse of over two years which has 
intervened from the date of the decree 
of this Court. He has asked to be permitted 
to support this plea by the production of 
evidence to show that the superintendence 
of his chent’s property was assumed under 
the provisions of Local Act IV of 1912 
owing to influence exerted by the plaintiff- 
respondent, that the superintendence was 
improperly assumed, and that the property 
has been released under the orders of the 
Government of India which refused to 
sanction the action of the Local Govern- 
ment. Wie have refused to admit evidence 
upon these points. Inthe first place, the 
provisions of section 11, Local Act IV of 
1912, appear to us to bar our jurisdiction 
to diseuss the validity of the declaration. 
That section is as follows: — 

“No declaration made by the Local 
Government under section 8, or by the 
Court of Wards under section 10, shall be 
questioned in any Civil Court.” 

Bat apart from that fast,- if in sash a 
proceeding as this we were toadmit evidence 
as to the justification of the Local Govern- 
ment to assume snperintendence of the 
applicants property, -we shoald embark 
upon an enquiry which could not be cone 
ducted satisfactorily. The reasons why the 
Local Government assumed superintendence 
of the estate mast necessarily be contained 
largaly in dosuments and correspondence 
of a confidential nature. The reasons why 
the Local Government have  seased to 
superintend the property must be contained 
in similar documents, and an attempt to 
go into the quastion would be doomed to 
failure as the decision would haye to bs 
based upon fragmentary evidence which 
would uot afford suaffigient material for a 
right decision of the point. Hvan if it bee 
granted that the plaintiff-respondent sug- 
gested to the local Government the 
advisability of superintending the applicant’s 
property, it does not follow that the deci- 
sion of the Local Government in assuming 
such superintendence was based upon such 
suggestions. .[t might well be based on’ 
many other grounds which a Civil Court 
would not hava, the opportunity of discover- 
ing, and the reasons for the‘dissontinuance . 
of the snperintendenos would also not be 
discoverable by thig Oourt in the -csourse ` 
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of sudh an enquiry. We, therefore, take 
„tho position, which appears to us to be 
the only position possible, that the discre- 
tion of the Local Government -both in 
assuming superintendence of the property 
and in discontinuing that superintendence 
is not to be questioned. The learned 
Counsel’s main argument is that his client 
has been deprived of the exercise of the 
right to appeal te His Majesty in Council 
; within the period of limitation by causes be- 
yond his own control, and he invokes to assist 
him the provisions of section 5, Act IX of 
1208, which states that “any.........applica- 
tion..,,.....f0r leave to appeal.........may be 
admitted after the period of limitation pres- 
oribed therefor when  the....,.applicant 
satisfies the Court that he had safficient 
cause for not.........making the application 
within such period.” 

The first point to be decided is, whether 
the applicant was deprived of his right to 
appeal. The right to appeal was there, 
but the exercise of that right was taken 
away from him and vested in the Court of 
Wards during the period that he was a 
ward. It was for the Court of Wards to 
exercise their discretion, as to whether such 
an appeal was to the advantage of their 
wards. So long as heremained a ward the 
Court of Wards alone was judge of the 
desirability of making the appeal. His 
own views on the subject were immaterial, 
To all intents and purposes he was as 
absolutely disqualified from giving effest to 
his own wishes in the matter, as a minor 
or a lunatic would be disqualified during 
the period of his minority or lanacy. This 
comparison isto some extent helpful. Act 
IN of 1908 has provided certain safeguards 
in the case of a minor and an insane 
person or an idiot with reference to the 
. institution of suits or the making of ap- 
-plications for the exesution of decrees. These 
safeguards are contained in sections 6, 7, 
8 and 9 of the Act. It is to be remarked 
_ thatvunder those provisions persons under 


oe such legal disability would not be permitted 


~ to* apply for leave to appeal affer the 

. „period of limitation . bad expired. Once 
Jitigation is commetced for or against a 
-minor or a ‘linatic, the subsequent conduct 
į af the progéedings is left by the law. in, the 

“hands of the guardian of widh person. The 
isoretion BS’ tothe. ‘institution ofan appeal 


+ | 
* 


- 


- @ 


is left absolutely in the hamis of the 
guardian and the person under the disabality 
is not permitted, after the disability has 
ceased, to some forward and take action 
which his guardian has refused to take 
on his behalf, if the taking of such action 
is barred by limitation. Act IX of 1908 
does not cover the case of a ward under 
the provisions of Local Act IV of 1912, 
The provisions of that Act do not give a 
ward the facility granted to a minor or & 
lunatic under Act IX of 1508. 

The conclusion et which we arrive is 


‘that, inasmuch as the Court of Wards had 


the authority to apply for leave to appeal 
on the applicant’s bebalf, as it was their 
duty to consider whether such an appeal 
was for the benefit of their ward, as the 
Court of Wards abstained from applying 
for leave to appeal, and as in addition, 


“and this is the most important point, the legal 


personality of the applicant must be considers 
ed as absorbed in the personality of the 
Court of Wards during the period that his 
property remained under their superinteng- 
ence, it cannot be said that the applicant 
had sufficient cause for not making the 
application within the period. We thus do 
not consider that the previsions of sestion 5, ` 
Act IX of 1908, can ‘be utilised on behalf of 
the applicant. 
The last point remains—whether under 
our inherent jurisdiction under section 15], , 
Act V-of 1908, we should not as 9-special 
ease revive his previous application and 
allow the applicant the permission which he 
desires. We consider we should not be 
justified in utilising the provisions of the 
section for this purpose. If we tock tbe- 
action which he desires us to take we should 
be laying down a principle that, in every oase 
in which the Gourt of Wards has refused 
to make an’ appeal on behalfof a ward, 
the Court should permit the ward to.make 
the appeal on his own behalf as soon as 
the estate is released from superintendence. 
The effect of the acceptance of this principle 
might well be to render the position of the © 
opposite party in litigation, with a ward? 
almost intolerable. The estate might, not | 
-be released for twenty or thirty years and 


during that period the title,.of thee “other, .. 
side would remain - undetermined and un: |.” 


oertain. We can obly utilise’ the provisiors 
of section 15] to make such orders as, may `` 


b . mn o o 
T- g ” o 


* 


Vol. XLVI] 
JAUNKU LAL V. BISHESHAR DAS, 


: be necessaly for the ends of justice or to 
:prevent abuse of the process of the Court. 
‘So far from considering that the acceptance 
of this application would be for the ends 
„of justice or to prevent abuse of the process 
.of the Court, we consider that its acceptance 
would distinotly be against the ends of justice. 
We, therefore, dismiss the -application. The 
applicant will pay his own costs and those 
.of the opposite party. 
Application dismissed. 


ALLAHABAD HIGH COURT. 
Crviz Revision No. 217 or 1917. 
May 6, 1918. 
Present: —Sir Henry Richards, Kr., 
Chief Justice, and Justice Sir P. O. 
Banerji, Kr. 
e JHUNKU LAL—-DEFENDANT 
; — APPLICANT 
versus 
BISHESHAR DAS AND anoTHER— 
Poaintires—Opposite PARTISS, 


° (Civil Procedure Code (Act V of 1908), s. 115, 0. 


KALIH, r. i—Withdrawal of suit—Leave to withdraw, 
when to be granted— Case tried out on merits —Revision 
— High Court, power of, interference of. 

A Court ought to be very slow to give liberty to 
bring afresh suit after a case has been heard out on the 
merits, andan Appellate Court ought seld_m or never 
to do go, except where an application has been made 
to the first Court, and the Appellate Court thinks the 
first Court should have granted the application It 
was never intended that a plaintiff should have the 
power of trying out his case and then ab the last 
moment asking for leave to withdraw to bring a 
fresh suit, The mere ordering of the plaintiff to 
pay the defendant’s costs does not compensate the 
latter for being sued w second time. [p. 72, col. 1.] 

Iti is for the trial Court to say whether or not there 
are ‘other sufficient grounds” in a case, within the 
meaning of Order XXIII, rule 1, of the Civil Procedure 
Code, for allowing the plaintiff to withdraw his 
suit. [p, 72, col. 1] 

Where a ' trial Court has jurisdiction to allow a 
suit to be withdrawn with leave to bring a fresh suit, 
« but it makes a mistake of law in the exercise of that 
' jurisdiction,.the High Court is not‘entitled to interfere 


a , with the order of the trial Court in revision under 


“section 115 of the Civil Procedure Code. [p. 72, col. 


Qs 
AI 


Civil revision from. an.ordey of the Munsif, 
’ Hathras“ 
a Panna’ Lal, for. the ET 
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Mr. Durga Charan Banerji, for the Opposite 
Parties. 

JUDGMENT. 

Riogarps, O. J.—This is an application in 
revision and arises under the fo!lowing oir- 
cumstances. The plaintiff instituted a suit 
in the Court of the Munsif. After the 
evidence had coneluded and either during 
or after the arguments, the plaintiff applied 
for leave to withdraw with liberty to bring 
a fresh suit. He based his application upon 
the fact that be had failed to give formal 
proof of a certain plaint which was apparent- 
ly considered by the parties to be essential 
to the plaintiff’s snocess. The Court granted 
leave to bring a fresh suit. The present 
application is made under section 115 of the 
Code of Civil Procedure. That seation 
provides that “the High Court may call for 
the record of any case which has been 
decided by any Court subordinate to such 
High Court and in which no appeal lies 
thereto, and if such subordinate Court 
appears 


(a) to have exercised a jurisdiction not 
vested in it by law, or 

(b) to have failed to exercise a jurisdiction 
so vested, or 


(c) to have acted in the exercise of its 
jurisdiction illegally or with material irregu- 
larity, the High Court may make such 
order in the case as if thinks fit,” 

It is argued on behalf of the applicant that 
the Munsif acted illegally or with material 
irregularity in granting permission to bring 
a fresh suit. Order XXIII, rule 1, deals with 
the withdrawal and adjustment of suits. 
Rule 1 is as follows; — At any time after 
the institution of a suit the plaintiff may, 
as against all or any of the defendants, 
withdraw his suit or abandon part of his - 
claim, where the Court is satisfied 


(a) that a suit must fail by reason of 
some formal defect, or 

(b) that there areother sufficient grounds 
for allowing the plaintiff to institute a fresh . 
suit for the subject-matter of a suit or. 


_part of a claim, it may...grant the plaintiff 


permission to withdraw... with liberty to in- 
stitute a fresh suit.” 


In support of the application the’ gase oÈ Bai. př 
6 Kashebaz, : Ni oe Anapa Q), the Gate ce, 


(f) 21 Ind. Cas. 23; 37 B; 652, 15 Boin "I, R, 823, 


- sufficient grounds.” 


: 
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of Khub Chand v. Agodhia Praskad (2) and the 
decision of their Lordships of the Privy 
Council in the case of Rabert Watson 5: Co. v. 
Collector of Zillah Rajshahye (3) have been 
cited. I may say, speaking for myself, 
that I consider that a Court ought to be 
very slow to give liberty to bring a fresh 
suit after a case has been heard ont on the 
merits, and probably an Appellate Court 
ought -seldom or never to do so except 
where an application has been made to the 
first Court, and the Appellate Court thinks* 
the first Court should have granted the 
application. I do not think that it ever was 
intended that a plaintiff should have the 
power of trying out his oase and then at 
the last moment asking for leave to withdraw 
with permission to bring a frash suit. The 
mere ordering of the plaintiff to pay the 
defendant’s costs does not compensate the 
latter for being sued a second time. Bat 
the real question before us is whether or 
not we oan interfere in revision upon the 
ground that the Muusif either had no 
jurisdiction, or that he exercised his jurisdic- 
tion with material irregularity. It will be 
noted that the rule is divided into two 
‘parts, first, where a sait fails fora “formal 
defeot,” ang secondly, where there are “other 
It was for the Munsif 
to say whether or not there were “other 
sufficient grounds” in thë present case, It 
is somewhat difficult to definitely decide that 
the absence of a witness could under no 
possible circumstances, be “other suffisient 
grounds” within the meaning of the rule. 


` However this may be, it seems to me that 


even if the Munsif be taken to have made 
a mistake in law, we ‘nevertheless are not 
entitled to interfere in revision. In the 
very recent case of Balakrishna Udayar v. 
Vasudeva Aiyar (4) their Lordships dealing 
, with section 115 of the present. Code of 
” Civil Procedure say as follows:—~‘it will 
be observed that thesection applies to juris- 
diction alone, the irregular exercise, or non- 
exercise of it, or the illegal assumption of 


(2) 21 Ind. Cas. 76; 11 A. L.*J. 733, 

- (3) 13 M. I. A. 160; 12 W. R. P.O. 43; 3 B. L. R. 
P. 0.48; 2 Suth. P. O. J. 289; 2 Sar. P. ©, J. 500; 20 
E.R. 611 (P.O. 

(4) 40 Ind. Cas. 650; 40 M. 793 at p. 799; 15 A. L 
J. 645; 2 P. L. W. 191;.83 M. L J.-69; 280. Led. 
148; 19 Bom. L. R. 715; oe M. WAN. 623; 6 L, W. 


., 501; 22 Ò, W, N. 60 (P. Oh 


à 
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it. The section is not directed bcainst cons 
clusions of law or fact in which the queajion 
of jurisidiction is not involved.” In the 
Privy Council case referred to on behalf of the 


applicant the original Court had dismissed - 


the plaintiffs’ suit, at“the same time record- 
ing in its  progeeding” that the order was 


“not intended to bar the plaintiffs from pro- 


seeding as if the action had not been brought. 


The question which their Lordships had to ' 


decide was whether the appearance of these 
words in the. proceeding’? enabled the 


’ plaintiff to bring a fresh suit, nofwithstand- 


ing the dismissal.of the first one, the defend: 


ant having pleaded res judicata. Their Lord- , 


ships incidentally, it is true, dealt with the 
meaning of the expression “sufficient canse” 
appearing in section’ 97 of Ast VIII of 1359 
and no doubt took the view that that section 
was not intended to allow or enable a plaintiff 
fo bring a fresh.suit after it had been heard 
on -the merits. I would reject the applica- 
tion, 

Banerst, J.—I also am of opinion that the 
application should be rejected, but I wonjd 
confine myself to this ground in rejecting it 
that it is not maintainable under section 115 
ofthe Code of Civil, Procedure. It cannot 
be said that the Court below exercised a juris- 


‘diction which was not vested in it by law.. 


In the exercise of the jurisdiction which it 
undoubtedly. had, it may have committed an 
error and apparently it did commit an error 


-inthe present case; but that alone would not 


justify this Court.in interfering under section 
115 as-interpreted by their Lordships of the 
Privy Council in prévious cases, and also in 
the recent case to which the learned Chief 
Justice has referred. This being so, the 
application for revision cannot, in my opinion, 
be entertained and must be rejected. 

Byng Counr.—The order of the Court is 
that the application is rejected with costs. 

Application rejected, 


ams 
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KATESAR ESTATE V. MUHAMMAD AMIR, 
OUDEH.-J dorcra COMMISSLONER’S 


° COURT. 
Seconp Oivin Appsat No, 161 oF 1916. 
May 28, 1917. 


Present :—Pandit Kanhaiya’ Lal, A. J. C. 
Tar DEPUTY COMMISSIONER. or 

` SITAPUR as MANAGER or COURT 
or WARDS, KATESAR, ESTATE — 

PLAINTIFE—APPELLANT 
versus 
MUHAMMAD AMIR — DEFENDANT — 
RESPONDENT. -© 


Alienatiois, restraint on, validity of— Construction of * 


document——-Landlord and tenant— Lease, permanent and 
heritable, grant of--Breach of conditions of grant— 
Forfeiture, landlord, whether can claim, 

A restraint as regards alienation might be weil 
where property is transferred in other respects in 
absolute right, But where land is merely granted 
for use or cultivation, either free of rent or ata 
favourable rate of rent, any condition _ restraining 
alienation would not be inconsistent with the rights 
conferred or necessarily void. [p. 74, col. 1.] 

Hereditary rent-free tenancies of a perpetual 
character might exist without any right of alien- 
ation attaching to them. [p. 74, col. 1] 

Where in the under-proprietary register and the 
ayajib-ul-arz prepared at the time of the old Settle- 
ment a person was entered as the sole owner of some 
land holding it for his maintenance in perpetuity 
and in hereditary right on a low annual rental, 
without any power of alienation: 

Held, that the above entry showed that a grant 
of only hereditary and perpetual tenancy was 
iutended. [p. 74, col, 1.] 

Where a permanent and haritable lease is granted 
without any reservation as to the right of re-entry 
in case of a breachof the conditions of the grant, 
the lessor cannot claim a forfeiture of the lease by 
reason of such breach. [p, 74, cols. 1 & 2.] 


Appeal .from the decréa of the District 
Judge, Sitapur, dated the 16th March 1916, 
modifying that of the Subordinate Judge, 
Sitapur, dated the 2lat September 1915, 


Babu Nagendra Naih Ghosal, for the 
Appellant, 
Mr, 


Mohammad Wasim, for the Respond- 
ent. fa 


JUDGMENT,.—Ram Das wasa Bairagi 
faqir holding about 51 bighas 9 biswas 
of land in the village Mahsi Jallapur. 
The exact period from which he held 
the ‘land is not ascertainable. ~ The 
statement of the  defendant-appellant 
is that he held the land asa muafidar or 
undér. proprietor,’ but an entry made in 
.. ` Register No. .5 ‘of the old Settlement, and 
„iA the wajib ul-arz prepared in 1864, shows 
that Ram Das was entered as a rank bazat 
wahid” or Sole owner holding the property 


e . 
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for his maintenance, in perpetuitys, on 8 
rental of Rs. 10 per year, without any 
power of alienation. The waib-ul-arz fur- 
ther said that the land was held in 
hereditary right, and that the eae had 
assented to the same. 

In 1870, Ram Das instituted a suit, 
claiming muafi rights in the said land in 
but his claim was 
default. An application 


dismissed for 


to have the snit restored to the file was 


also rejected. Ram Das was succeeded on 
his death by his disciple, Badri Das, who 
mortgaged this land with possession to 
Raja Ram. Raja Ram remained in posses: 
sion till 1904, when Badri Das obtained 
a decree for redemption and got back 
possession of the mortgaged properly. On ` 
the Ist February 1908, Badri Das sold 
his rights to Wahidol Hasan for Rs. 1,000, 
The defendant-appellant sued to pre-empt 
that sale and obtained a decree on the 
22nd June 1908. He paid the pre-emption 
money to the vendee, and qbtained - posses- 
sion and mutation in his favour in January 
1909. 

The present suit was filed by the Coart 
of Wards, representing the Katesar Estate, 
to which the village Mahsi Jallapur ape 
pertains, for the possession of° the land in 
dispute, with mesne profits, on the allega- 
tion that the sale by Badri Dag, in favour 
of Wahidul Hasan and the decree for 
pre-emption obtained by the defendant. 
appellant were null and void. and not 
binding on it. The allegation of the 
plaintiff was that. the Court of Wards was 


- in possession of the land and was ejested 


therefrom on the 28th July 1502, The 
defendant denied that the plaintiff had at 
any time been in. possession of the land 
and pleaded that Ram Das had an under- 
proprietary right in the land in suit and 
that the claim was barred by limitation. 

The Court of first instance found in his 
favour, holding that the restraint on aliena- ° 
tion referred to in the wajzb-ul-are and 
Register Nu, 5 was not legal or enforce- 


able. The lower Appellate Court, however, 
held that Ram Das and his successor, 
‘Badri Das, were rent free grantees and 


had no right of transfer. It accordingly 
decreed the claim for a declaration that 


the sale Dy Badri Das, and the subsequent’ 


deoreg for pre-emption, were not binding 


ve 
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‘on the plaintiff, and dismissed the olaim 
for possession and mesne profits, on the 
ground that the plaintiff should seek his 
remedy by a suit for resumption in the 
Revenue Court. 

Each party has filed an appeal from 
that portion of the desree which is against 
him. The first question for consideration 
is whether Ram Das, or bis successor 
Badri Das, had an andeér-propristary right 
in the land in dispute. No grant or other 
document evidencing the sonferment of 
under-proprietary rights has been filed in 
this suit. The wajtb-ul-arz, and the copy of 
an extract from Register No. 5,clearly show 
that what was granted was a right to hold the 
land in hereditary right at a fixed rate 
of rent, without uny power of alienation. 
The withdrawal of the power of alienation 
indicated that no grant of under-proprietary 
rights was intended, dnd though Ram 
‘Das, and after him Badri Das, were 
entered in the under-proprietary register, the 
presumption that might be raised by such 
an entry is sufficiently rebutted by the 
entry itself, which declires that no right 
of alienation was granted. A restraint of 
-that nature might be void where property 
is transferred i in other respects in absolute 
right. But? where the land is merely 
granted for use or cultivation, either free 
of rent or at a favourable rate of rent, 
any condition restraining alienation wonld 
not be inconsistent with the rights con- 
ferred or necessarily void. Hereditary rent- 
free tenancies of a perpetual character might 
exist without any right of alienation 
attaching to them and the fast that the 
sight of alienation was withheld in this 
oase shows. that a grant of only hereditary 
and perpetual tenancy, was intended. 


The next question is whether the plaintiff 
js entitled to claim a forfeiture of the 
lease of the holding by reason of the 
alienation made by Badri Das. There is 
nothing to show that the right of re- 
entry was reserved in case of a breach 
of the conditions of the grant. As pointed 
out in Mader Saheb v. Sann.bawa Gujranshah 
(1) and Nil Madhab Stkdur v. Narattam 
Sikdar (2), where a landlord grants a 
permanent and heritable tenure in land, 


. (1) 21 B. 195; 11 Ind. Dec. (N. s.) 182, 
r (2) 17 O, 826; 8 Ind. Dep. (N. s.) 1095, 
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so long as the tenanoy subsists no estate 
is left in him uniess he reserves to tim- 
self a right of re-entry or reversion. The 
decisions in Parameshri vy. Vittappa Shunbaga 
(3) and Netrapal Singh v. Kalyan Das (4) 
adopt the same view. The learned Counsel 
for the plaintiff-respondent relies on a 
deaision in Ali Muhammad Khan v. Chhedan 
(5) and Rae Shambhu Nath v. Rudra 
Pratab Narain Singh (6). The former 
was a case in which a grove-holder 
had mortgaged his right with a third 
person and if was held by this Court 
that according to the general principles of 


law applicable to leases, which could also 


be extended to licenses, the breach of any 
condition for which forfeiture was not 
prescribed as a proper penalty under the 
terms of the lease or agreement under 
which the lessee held, did not involve a 
forfeiture of the lease. In the latter case 
an award granting a village rent-free and 
in perpetuity was held not to confer an 
under-proprietary right; and a purchaser 
of a certain area of land, appertaining 
to that village, in execution of a mortgage 
desree obtained against the grantee, was 
held liable to ejesctment ab the instance of 
the superior proprietor. It was there found 
that the right which was goonferred by 
the award was oaly personal and {not 
hereditary ; and the person in whose favour 
the award was made had died. The 
superior proprietor was, therefore, naturally 
entitled to claim a reversion of the land. 
These decisions do not, therefore, help the 


plaintiff, 

It is not alleged that Badri Das is 
dead or has no heirs’ or disciples 
alive- The grant in the present case was 


and hereditary and so long 
as Ram Das or any of his heirs or 
dissiples exist, the plaintiff has no right 
to resume the land except in the manner 
provided by Chapter VII A of the Oudh 
Rent Ast. 

The suit for possession and mesne profits 
has, therefore, been rightly dismissed. 

Both the appeals, accordingly, fail and are 
dismissed with costs. 


perpetual 


Appeal dismissed. 


(3) 26 M. 157;12 M. L. J. 189. 
(4) 28 A. 400; 3 AL, J. 196; A. W. N, ce 
(6) 15 Ind. Cas, 385; 15 O, C. 91, 

. (6) 12 Jud, Cas, 324, 
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CHITAN SINGH V. BALDEO SINGH. 


` ALLAHABAD HIGH COURT. 
Seconp Civin Appran No. 275 or 1916, 
: May 2, 1918. 
. Present:—Sir Henry Richards, Kr., Chief 
i Justice, and Mr. Justice Tudball. 
CHITAN SINGH—Puatntirr—APPELLANT 
VETSUS 
. BALDEO SINGH AND OTHERS— DEFENDANTS 


— RESPON DENTS. 

-Pre-emption, decree for—Time for payment of pur- 
chase-money, ewtension of —Plaintiff, duty of. 

In a pre-emption suit the plaintiff is presumed to 
be ready and willing to pay the purchase-money 
whenever he can get possession of the property. If 
for any special reason a plaintiff in pre-emption 
wants to have a more extended time, he should 
instruct his Pleader toask the Court to make a special 
term in the decree and to give the Court good reasons 
for giving an extended time. 


Second appeal from a decree of the Dis- 
triot Judge, Budaun. 

Mr. Peary Lal Banerji, for the Appellant. 

Mr, Lakshmi Nurain, for the Respondents. 

‘JOUDGMENT.—In this case the plaintiff 
brought a suit for pre-emption. The pro- 
perty was sold on the 5th of March 1914. The 
cpnsideration stated was asumof Rs. 4,500, 
which both.the Courts below have found to be 
the true consideration. The present suit was not 
instituted until the 28th of January 1915, when 
the plaintiffalleged,amongst other things, that 
the sale price was only Rs. 2,731. The Court 
of first instance granted a desree upon pay- 
ment of the price within one month. Just as 
that time was about to expire an application 
was made to the Court to extend the time. 
The Court intimated that it had no power to 
change the terms of the decree. Thereupon 
the plaintiff filed an appeal abandoning his 
allegation about the excess of the purchase- 
money save to the extent of Rs. 3383 After 
the plaintiff appealed the vendee also appeal- 
ed, Both appeals came up and were dis- 
missed. The Court below refused to alter the 
decree of the Court of first instance with re- 
regard to the time within which the money 
should be brought in. In order to justify 
the Court in altering the decree of the Court 
of first instance, the lower Appellate Court 
would have to find that one month was an 
unreasonable time for the Court to fix in its 
decree for the payment of the money, Con- 
sidering that the plaintiff had over eleven 
months to prepare himself for paywent of 
‘the purchase-money, we ean hardly say 
| thata- month was an unreasonable time. 

a a: ee ki daa suit the plat is pre- 
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sumed to be ready and willing to pay the 
purchase-money wherever he can get pos- 
session of the property. If for any special 
reason a plaintiff in pre-emption wants to 
have a more extended time, he should instruct 
his Pleader to ask the Court to make a 
special term in the decree and to give the 
Court good reasons for giving an extended 
time. Nothing of this appears to have been 
done inthe present case. We think there 
ig no force in the appeal and we accordingly 
dismiss it with costs. 
Appeal dismissed 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Petition No. 11 or 1917-15 oF 

PARTABGARH Distatcr, 

February 3, 1918. 
Present:——~Mr. Holms, S. M., and 
Mr. Ferard, J. M. 
Shah MOHAMMAD NAIM ATA— 
PLAINTIFF —APPELLANT 


TETSUS 
MURLI DHAR— DEFENDANT — 


RESPONDENT. 

Oudh Rent Act (XXII of 1886), s. 127-—Mortgagor 
taking possession of mortgaged land as lessee and 
holding over, position of—Ejectment by notice—Juris- 
diction of Civil and Revenue Courts. 

A mortgagor tock possession of the mortgaged 
property as lessee from the usufructuary mortgagee, 
After the expiry of the lease he continued to be in 
possession and the mortgagee sought to eject him 
through the Rent Court by notice under section 127 
of the Oudh Rent Act: 

Held, that it being d@bubtful whether the mort- 

gor was in possession of the land as holding over 
after the lease or as proprietor who had usufructuarily 
mortgaged his land and had taken or retained its 
possession which, ifthe mortgage wasa valid one, 
would have been in the usufructuary possession of 
the mortgagee, the mortgagor could not be ejected 
through the Rent Court by notice under section 127 
of the Oudh Rent Act. [p. 76, col. 1 & 2] 


Appeal from the decree of the Commis- 
sioner, Fyzabad, dated the Ist August 1917, 
reversing the order of the Assistant Collector, 
Partabgarh, dated 2lst April 1917. 

Syed Ali Mohmamad, for the Appellant. 

Babus Basdeo Lal Bhargava and Rudra 
Datta Sinha, for the Respondent, 
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. JUDGMENT. 

Homs, S. M_—To my mind this oase is 
not so simple as the Commissioner seems to 
think. The facts are fairly clear. The ap- 
pellant is a revenue-free proprietor of the 
villages in suit. It is alleged that certain 
conditions are attached undera grant to his 
proprietary rights, but so far as the record 
goes there is nothing to show what they were. 
The appellant gave a usufructuary mortgage 
of his proprietary rights in the villages to 
the respondent. The appellant sued for 


redemption of the mortgage and a 
compromise was entered into under 
which the respondent, that is to say, 


the usufructuary mortgagee in possession, 
gave him a lease of the property for three 
years from 1320 ‘Fasli to 1322 Fasli on 
certain conditions. So far as the record 


shows, there is nothing to indicate that they’ 


were not fulfilled. The appellant remained 
in possession after the expiry of the theka 
and in the following year, 1323 Fasli, the 
respondent issued a notice of ejectment 
against him. The only question for decision 
is whether such a notice issued under the 
Rent Act can hold good or whether the 
respondent should have sued him for eject- 
ment in the Civil Courts. The respondent 
urges that the appellant is merely a theka- 
dar holding over and that according to 
the practice in Oudh, applying the principle 
of section 127, he is entitled to issue a 
notice of ejectment against him. The 
appellant urges that when the lease came 
to anend, he ceased to be in possession 
as a lessee but was in possession as the 
proprietor-mortgagor of the property. He 
does not clearly explain what title he had 
to take or retain possession as against the 
respondent whose usufructuary mortgage 
still remains in force. So far as I under- 
stand his case, he is prepared to set up a 
basa in the Civil Court that the mortgage 
was invalid under the conditions on which 
he held as proprietor. Under the practice 
in Oudh the principle of section 127 is 
extended to cover the case of a cultivating 
trespasser whom the landlord wishes to 
treat for purposes of ejectment as a tenant, 
but I doubt if it should be extended to cover 
a case of this sort when there isa doubt 
whether the respondent is in possession of 
. the land: as holding over after the lease or 
“as proprietor- who bas usufructyarily mort- 
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gaged his holding and has takdh or retained 
possession of the land which, if the mort- 
gage is a valid one, would have been in 
the usufructuary possession of the mort- 
gagee. On the whole I think it is safer 
not to apply section 127 in a case of this 
sort. The respondent should, therefore, sue 
the appellant for recovery of possession in the 
Civil Courts. 

I would, therefore, set aside the order of 
the Commissioner and restore that of the 
Assistant Collector. In tke circumstances 
parties will bear their ‘own costs through- 
out. 

Farar, J. M. —I agree. 

Appeal allowed, 


ALLAHABAD HIGH COURT. 
Ssconn Civit Appear No. 1325 or 1916. 
May 2, 1918. : 
Present: ~Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice Tudball. 
TOTA RAM AND ANGTHER— DEFENDANT S= 
APPELLANTS 
VETSUS 
GOPAL SINGH—Ptarntirr—Responpent, 
» Preemption, suit for—Re-sale to vendor after institu- 
tion of suit, effect of. 

Where after the institution of a suit for pre. 
emption the vendee re-sold the property to the 
vendor, who had ceased to be a co-sharer at the time 
of the re-sale: 

Held, that the plaintiff was entitled to a decree 
notwithstanding the re-sale. [p. 77, col. 1.] 


Second appeal from a decree of the Distriot 
Judge, Mainpuri. l 

Mr, Kailas Nath Katju, for the Appellants, 

The Hon’ble Dr. Tej Bahadur Sapru, for the 
Respondent. 

JUDGMENT.—This appeal arises ont of 
a suit for pre-emption. The Court of first 
instance dismissed the suit. The lower 
Appellate Court gave a decree. One Angnu 
was the vendor. The vendee was a stranger, 
In the first instance only the vendee put in 
a written statement. He alleged that after 
the commencement of the- suit he had re. 
sold the property. to the original vendor, 
He put in furgher the plea that 
consideration mentioned in fhe sale-deed was 
the correct gonsideration.- Later on. the 
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‘vendor also appeared and put in a written 
statement alleging amongst -other things 
ihat “the plaintiff had refused to purchase. 
The Court of first instance found that the 
plaintiff bad refused to purchase and it 
was on this ground that the snit was dis- 
missed. The lower Appellate Court disbelieved 
the evidense as to refusal and granted the 
decree. Two points have been urged before 
us in the appeal. The first relates to the 
finding of the Court below upon the issue 
as to the refusal by the plaintiff to pur- 
chase. Having fully keard the learned 
Vakil for the appellant, we consider that we 
are bound to accept the finding of the lower 
Appellate Court that the plaintiff did not 
refuse to purchase. The Court has given 
its reasons for coming to this conclusion. 
The next point urged was that the re-sale 
to the vendor was a complete defence to the 
suit, notwithstanding that, the.re-sale did not 
take place until after the present suit was 
instituted. This is contrary to the rulings 
in Narain Singh v. Parbat Singh (1)- and 
Zakat Husain v. Rashid-ud din (2). In those 
cases the re-sale had been made to a co- 
sharer, In the present case if does not 
appear that the original vendor was a co-sharer 
at the time of the re-sale. A perusal of 
the sale-deed rather suggests the sontrary. 
It seems as if the vendor, Angnu, sold 
all that he was possessed of. 
the defendant relied upon the re-sale to a 
co-sharer, the burden lay upon him of 
proving the fact. We dismiss the appeal 
wai costa, 
Appeal dismissed. 
o 23 A. 247; A. W. N. age 66. 

a 3 A. L. Er 794, A. W. N. (1906) 313; 29 A, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. . 
Seconn Civit Appeat No, 222 or 1917, 
November 9, 1917. 
Present:—Mr. Stuart, A. J. C. 
DADHIJ SINGH AND oTHERs—— 
PLAINTIFFS — APPELLANTA 
versus ` 
. Musammat: BASTI AND OTAERS— 


. DEFENDANTS—— RESPONDENTS. 
4 Custom = a aa a GN heis Bi Ega piron: 
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Ordinarily when a male becomes an eunuch, his 
heirs are his natural heirs under the personal law 
to which he is subjected, and, to set aside the pre- 
sumption that the rule of succession would be his 
personal law, it is necessary to prove a great deal 
more than that in certain instances, even if numerons, 
the relatives did not take the trouble to claim the 
property of the eunuch, but permitted it to goto 
another eunuch, 


Appeal from the decree of the District 
J udge, Sitapur, dated the 27th February 1917, 
reversing that of the Probationary Mansif, 
Sitapur, dated the Sth July 1916. 

Babu Bisheshwar Nath Srivastava, for the 
Appellants. 

Mr, Mohammad Wasim, for the Respond- 
ents. 

JUDGMENT.—The sole point for decision 
in this case is whether an equity of re- 
demption of a mortgage possessed by two 
eunuchs called Badni and Madar Bakhsh 
passed legally after their death to two other 
eunuchs called Muradan and Khiyali. The 
assertion ‘on behalf of the appellants is that 
eunuchs form an association and that the 
custom of succession amongst them is that one 
eunuch succeeds another. In support of this 
alleged custom certain instances were quoted, 
These instances prove nothing atall. Ordi. 
narily when a male becomes an eunuch, his 
heirs are his natural heirs under the personal 
law to which he ia subjected, and, to set 
aside the presumption thatthe rule ‘of sug- 
cession would be his personal law, it is 
necessary to prove a great deal more than that 
in certain instances, even if numerous, the 
relatives did not take the trouble to ojaim 
the property of the eunuch, but permitted 
it to go to another eunuch. I should haya 
to be satisfied that the question had been 
raised between the relatives of a eunuch on 
the one side and eunuchs on the other and 
decided in favour of*the eunuchs. In not 
a single instance is this the case. There i 15. 
nothing, as the learned District Judge observes. 

amongst eunuchs from which it can be inferred 
that they ever formed anything of the nature 
ofan association. I find that the custom is not 
established in any way and in these circum. 
stances the appeal fails and is dismissed. 
The appellants will pay their own costs 
and those of the respondents, 


Appeal dismissed, 
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e CALCUTTA HIGH COURT. 
ÅPPZAL FROM ÅPPELLATE Decree No, 1347 or 
1916. 
April 23, 1918. 

Preseni:—-Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
SRIPATI LAL DUTT AND orgers— 
PLAINTIFFS —APPELLANTS 
Lersus 
SARAT CHANDRA MONDAL AND OTHERS 


~~ DEPENDANTS-— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182— 
Mortgage on loan of rice—Suit to enforce moriguge— 
Limitation applicable. 

On the loan of a certain amount of rice, the 
borrower oxecuted a mortgage bond which provided 
that if the rice was nob repaid according to the kist 
in the bond, the lender would be competent to realise 
money at the rate of Rs. 6 per map of the rice by the 

sale of the mortgaged properties: 

Held, that the suit to enforce the mortgage was 
a suit to recover money, and not rice, charged on 
immoveable properties nnd that, therefore, Article 132 
of the Limitation Act applied toit. [p. &0, col. 1.] 


Appeal against the decree of the District 
Judge, Bankurah, dated the 21st March 
1916, reversing that of the Subordinate Judge 
of that District, dated the 19th December 
1914, 

FACTS material to the report will appear 
from the following judgment of the Appellate 
Court: 6 

The plaintiff has sued on a paddy 
bond to recover Rs. 1,3827-8-0, the alleged 
equivalent of 55 maps of paddy, and interest 
due on the bond. The learned Subordinate 
Judge has decreed the suit, The defendants 
plead limitation. The second default for 
the payment of paddy took place in Magh 
1309 and the suit was not brought until 
1éth February 1914. 

The question is which Article of the Limi- 
tation Act applies to this case, The appel- 
Jant has produced a rwling in a similar case 
of the Hon’ble the Chief Justice and Mr. 
eJustice Holmwood in Appeal from Appellate 
Decree No. 1085 of 1913 [Rash Bihari Das 
y. Kunjabihari Patra (1)], in which case the 
Hon’ble Judges have held that a snit of 
this kind is not a suit to enforce payment 
of money oharged upon immoveable pro- 
perty and so Article 132 cannot apply, 
and whether Article 116 or Article 120 
applies will make no difference in the case, 
as the appeal would be barred by limita- 
tion, 
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The respondent relies on Qangadas Bhattar 
v. Jogendra Nath Mitter (2) and Nilmony 
Singha v. Haradhan Dass (8). The latter 
case ig not fully reported and the ruling 
sited by the appellant is the latest ruling 
that either side san find on the subject, 
though a special adjournment was given 
to the respondent to consult the High Court 
records and the reported cases on the point. 
He is not able to find any later ruling dis- 
senting from the view passed by the Hon’ble 
Judges in the case cited by the appellant, 
copy of which decision together with the 
paper- book is on this record, 

It appears that the principle laid down in 
this latest ruling by the Hon’ble Judges is 
that although the suit is bronght-for the 
money equivalent of paddy due on the 
bond, the real basis of the action is not 
the money but the paddy and, therefore, 
the suit is not one to enforce payment of 
money charged on immoveable property but 
to enforce payment of paddy charged on 
immoveable property. 

The present case appears to fall under 
Article 116 of the Limitation Act in the 
opinion of the Court having regard to the 
above ruling and the suit is barred by 
limitation. It is, therefore, not necessary 
to enter into any other question in the case, 
as the suit must fail, The bond provides 
that the value of the paddy may be recovor- 
ed by suit, but itis not the money but the 
paddy which has been charged on the 
property. Originally the money equivalent 
does not come into being till the suit was 
brought and that would be after limitation 
had already expired, so it would be of no 
effect. 

The Court follows the latest ruling. As, 
however, this is a matter in which there 
appears to have been a recent change of 
view and asthe question of limitation in 
its present form has been urged ata late 
stage, though due notice has been given, I 
am of opinion that the appeal should be 
allowed without costs in this Court, the 
plaintiff’s suit being dismissed with sosta 
in the lower Court. The cross-appeal is 
dismissed with costs.” 

Babu Manmotho Naih Mukherjee (with 
him Babu ganai Nath Mukerjee), for the ` 


(2).11'0."W. N. 403; 5 O. L. J. 315. ae 
(3) 18 ©. W.N. clxxxty (184), h ` 
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Appellants.—This ease is exactly similar to 
the oase reported as Nizlmony Singha v. 
Haradhan Dass (3), The case reported as 
Rash Bihari Das v, Kunjabthari Patra (1), 
desided by Sir Lawrence Jenkins, is dis- 
tinguishable from the present case as well as 
the previous case. In the latter case no ques- 
` tion of money arose. But in the case reported 
as Nilmony Singha v, Haradhan Dass (3) 
mention of cash was made. In the present 
case also money was charged on immove- 
able properties, so Article 182 of the 
Limitation Act would apply. 
does not want to recover the rice, but he 
wants a decree for money enforceable by 
the sale of the mortgaged properties. 

Babu Brojolal Lal Chakrabutty (with him 
Babus Fepin Behary Ghose II and 
. Bijoy Kumar Bhattacharjee), for the Respond- 
ents.— This contract, de, the mortgage, 
may be divided into two parts: (1) loan of 
paddy to be repaid in paddy and in case 
of dispute, (2) damages to be assessed upon a 
money value. The stipulation is that the 
paddy lent should be repaid. It is only 
when defendant would make default in the 
repayment of the paddy, that the lender 
would be competent to sue for the money 
equivalent of the paddy. 

| Fcercuer, J.— Security is given not for 
deliyery of the rice but for payment of the 
value. What is recoverable is money at the 
rate of Rs. 6 per map and this money and not 
the rice is a charge on the mortgaged pro- 
perties |. 

[Suamsut HUDA, J.—The question here is, 
what is recoverable--paddy or money P] 

[FLEICHER, J.—Is the suit for the recovery 
of money for which the land is charged or 
for delivery of rice for which the land is 
charged ?] 

In the case decided by Sir Lawrence 
Jenkins. reported as Rask Brhari Das v. 
Kunjabihari Patra (1) there may not be any 
mention of money but still that does not 
make any difference. We are to see what 
was charged upon the immoveable properties, 
what the borrower intended te pay and for 
what he gave security. Hence this suit is 
barred by limitation. 

[SsaamsuL Hupa, J.—In this case there is a 
distinst mention of money. Hence the 12 
years’. rule is applicable according to the deci- 
. ‘sion’ ip. Sir Asutosh Mookerjee’s judgment in 
Nilmony Singha v, Haradhan Dass (3). 14 
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JUDGMENT., ii 

FLETCHER, J.—This is an appeal by the 
plaintiffs against the decision of the learned 
District Judge of Bankurah, dated the 21st 
March 1916, reversing the decision of the 
Subordinate Judge of the same’ place. The 
plaintiffs brought the suit to enforce a 
mortgage. The learned Judge in the lower 
Appellate Court held on reading the mort- 
gage-deed that the suit was barred by 
limitation. The question is one that has 
arisen in other cases in this Court. Every 
case must, of course, turn on the oonstruc- 
tion that the Court places on the mortgage- 
deed in that particular case. In the present 
case, the plaintiffs lent a certain amount of 
rice tothe mortgagees and there was the 
usnal covenant in the case of repayment 
and interest and the bond also provided 
that, if default was made in the kists, the 
mortgagees would be competent to realise 
the money which would be due at the rate 
of Rs. 6 per map and that the realization 
might be made by sale of the mortgaged 
property mentioned in the schedule to the 
bond and of all other moveable and im- 
moveable properties belonging to the mort- 
gagors. The bond further recites that “as 
security for the payment of the said paddy”, 
that means payment according to the value 
mentioned, namely, Rs. 6 per map, “I do 
again mortgage by this document the pro- 
perties which I mortgaged to you in the 
mortgage bond of the aforesaid year and 
date by keeping intact the title of said 
mortgage.” The point made is that there 
is no question of money in this case, that 
this is not a suit to recover money charged 
on the mortgaged properties but it is a suit 
to recover rice charged on the mortgaged 


‘properties. I very mysh doubt, if I may 


say so without disrespect, whether it is a 
suit to recover rice, The primary object, 
of the suit is to recover money and I suppose 
that what the plaintiffs want in tbis oase is 
money and vot rice and what the Court 
will give them will be money and not rice, 
if they succeed in the suit. Whatever may 
be decided in the case which is generally 
referred to, namely, the decision of Sir 
Lawrence Jenkins, C. J., in the case reported 
as Rash. Bihari Das v. Kunjabthart Pata 
(1), as I remarked the other day. Mr. 
Justice Mookerjes in the case reported ag 
Nilmony Singha v. Haradhan Dass (8) took 


» 


E a different view on tlhe 
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ground that 
the case before him was distinguishable 
from the case before Jenkins, C. J., in that 
there was a certain amount of cash money 
in the mortgage which was the subject- 
matter-of thé case before him. The present 
case is also distinguishable from the case 
before Chief Justice Jenkins, on the ground 
that in this case’ the mortgage provides 
that money is to be recovered at the rate of 
Rs. 6 per map if any proceedings are taken 
to enforce the mortgage. It seems to me 
that that money isa oharge on the mort- 
gaged proper'y. I do not agree with the 
view taken by the learned District Judge. 
Iw my opinion, the judgment and decree of 
the learned District Judge must be set aside 
and the case remitted to the lower Appellate 
Court to have the appeal re-heard on the 
other points not disposed of, Costs will abide 
the result of the re-hearing by the learned 
Judge of the Jower Appellate Court. 

This case was decided on Exhibit I only. 
All other documents filed in the case will 
be considered at the time of the re-hearing. 

SuamsoL HUDA, J,—1 agree. 

Decree set aside. 


= 





a 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Sreconp Civit APPEAL No, 137 or 1917. 
August 8, 1917. 
Present:—Mr. Stuart, A.J. C. 

. JANG BAHADUR AND OTHERS— 
De FENDANTS—~ APPELLANTS 
VETSUS 
MATADIN AND ANGTAER— PLAINTIFFS 


— RESFON DENTS. 
Morigage—Subsequent deed executed by morigagor 
in favour of mortgagee—-Transfer of mortgaged property 
—Redemption, suit for, by transferee—Transferce, 
avhether bound to pay off both deeds—Construction of 


edocument - Arrears due from tenants to be paid to 


mortgagee on redemption, meaning of. 

Where the executant of a deed of mortgage exe- 
cutes a subsequent simple deed, by which he creates 
a personal covenant not to redeem the mortgage 
until he satisfies the amount due on the subsequent 
deed, such a covenant cannot be enforced against 
a, subsequent transferee of the mortgaged property. 
But, where the subsequent deed pledges as security 
the property already mortgaged, the effect is. a 
consolidation of the two mortgages, anda subse- 
quent transferee must satisfy the amount due on 
both as acondition precedent to redemption. [p. 81, 
col. 1. 2 

ee Adhin Misra v. Sttla Bakhsh Singh, 25 Ind, Cas. 


. 


905; 17 ©. C. 303,.explained. , 


+. 


whether this decision is “correct, 
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Where a mortgage-deed provided that at the time 
of redemption all arrears due from the tenants emust 
be paid to the holder of the deed: 

Held, that the provision meant that the arrears at 
that time legally due from the tenants, in other 
words, arrears the recovery of which was not barred 
by limitation, must be paid in asa condition precedent 
to redemption. [p. 81, col. 2.] 


Appeal from the decree of the District 
Judge, Rae Bareli, dated the 9th February 
1917, confirming that of the Subordinate 
Judge, Rae Bareli, dated the 19th July 1916, 

The Hon'ble Pandit Gokaran Nath Misra 
and Pandit Sarju Prasad Misra, for the 
Appellants. 

Babu Bisheshwar Nath Srivastava, for the 
Respondents. 


JUDGMENT—The defendants-appellants: 
in this appeal are holders of two deeds, 
a deed of mortgage dated the 7th Novem- 
ber 1881 and a deed dated 15th June 
1383. The plaintiffs-respondents are the 
holders of a deed dated the 27th May 
1915. This is the situation, The plaintiffs- 
respondents have a right under their deed 
to redeem any prior deed or deeds and 
thus to secure possession ‘of the mortgaged 
property. They admit the existence of the 
deed of the th November 1881, and their 
suit was to redeem it. When they brought 
that suit, the mortgagees under that deed 
asserted that their mortgagors had executed 
in their favour a subsequent deed of mortgage 
dated the 15th June 188%, and that the 
plaintiffs-respondents could not redeem and 
obtain possession’ of the mortgaged pro- 
perty until they had satisfied that deed 
also. The learned Subordinate Judge found 
that it was not proved that the deed of 
the 15th June 1883 had been executed. 
The learned District Judge in appeal found 
that that deed had been execnted for 
good consideration. His finding on this 
point is final. But he considered that the 
plaintiffs-respondents were under no obliga. 
tion to satisfy the amount due on the 
subsequent deed as a condition .prior ‘to 
the redemption of the deed of the 7th 
November 1881, 

The first point that I have to.decide is | 
He has 
quoted in support of it a decision of my own 
in Ram Adhin Misra v., Sitla Bakhsh. Singh 
(1). I did not*in that decision discuss the 


(1) 25 Ind, Cas. 805; 17 Q. C. 303. 
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whole law applisable to the facts of this 
ce as thera was no necessity to do so. 
The principle in that decision was _that 
where the executant of a deed of 
mortgage executes a subsequent deed, by 
which he creates a personal covenant not 
to redeem the mortgage until he satisfies 
“the amount due on the subsequent deed, 
such a covenant cannot be enforced against 
a subsequent transferee of the mortgaged 
property. But my decision was based upon 
the finding that the ‘subsequent deed 
was a simple deed and not a deed 
mortgage.: Before that decision can be 
held to be applicable, it must be - found 
that the deed of the 15th June 1883 is 
a simple deed. I do not find this to be 
the case. The exeoutants stated therein 
that as there was no further prospect of 
realizing interest from the property 
mortgaged by the deed of the 7th Novem- 
ber 1851 and whereas they were in want 
of money, they borrowed Rs. 1,000 at a 
certain rate of interest and agreed that 
they would pay off the amount at the 
time of the redemption of the deed of the 
7th November 1881 and they pledged as 
security the property mortgaged by the deed 
of the 7th November 1881 and other 
immoveable property. In the deed which 
formed the portion of the subject-matter 
in the oase reported as Ramadhin Misra y. 
‘Stila Bakhsh Singh (1), there was nothing to 
_ Show that any intereét in immoveable property 
was transferred., Here the case ia altogether 
different. An interest in immoveable property 
was transferred on the terms of the deed of 
the 15th June 1888, which was more than 
a deed of charge. It was adeed of mortgage, 
On tbose facts the law is very clear. It 
-bas been laid down in repeated rulings to 
which I need not refer. The effect is a 
consolidation of the two mortgages and a 
subsequent transferee must satisfy the amount 
. due” on both asa condition precedent to 
-rédemption. The amount due on the deed 
of 15th June 1883 at the time of the filing 
of the written statement before the Jearned 
Subordinate Judge was Rs. 1,000 principal 
‘and Hs. 1,959-6-0 interest. - The defendants- 
appellants were further due interest ‘at the 
. contractual rate up to the date of payment 
iw event of redemption. © -> 

I now. come to the second point -raised 
` in the appeal. 
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In the deed of. the Tth - 
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November [881 thera is a condition that 


at the time of redemption all arrears due 
from the tenants must be paid to the 
holder of the dead. Both the Courts below 
have held that this condition means that 
the arrears at that time legally due from 
the tenants, in other words, arrears the 
recovery of which is not barred by limita- 
tion, must be paid in afa condition precedent 
to redemption, I accept this interpretation, 
In any airoumstances the appellants could 
not hava susceedad on this point because 
the learned District Judge found as a fact 
tbat the defendants-appellants had not proved 
the amount of arrears dus, with the exception 
of the amount of arrears legally recoverable. 
But the defendants appellants will sueceed 
with respect to the amonnt of arrears, the 
resovery of which was not barred by limita- 
tion at the time the euit was instituted, 
The lower Courts have by an oversight 
omitted to include this amount. I need not 
send the case back for re-hearing on this 
point, as on the evidence of the Patwari 
the amount is Rs. 235.4-0. The Courts 
below appear to have accepted the Patwari’s 
evidence as true. I was first inclined to 
exclude the arrears the recovery of which, 


although not time-barred atethe time of. 


the institution of the suit, is time barred 
now. But I do not consider that I should 
be justified in excluding such arrears under 
the terms of the deed of the 7th November 
1881. 


The result is that the appeal succeeds for — 


the most part. The plaintiffs-respondents 
will have to pay an additional amount of 


Rs. 235-4-0, and Rs. 1,000 principal on the. 


deed of the 15th June 1883, and interest 
amounting to Rs. 1,959.6 0 due on that deed 
till the time of the filing of the written 
statement, and interest at the contractual 
rate on that deed from the date of filing the 
written statement up to the time of payment 
as a condition precedent to redemption. 
They will be allowed to redeem up to 
the 8th February 1918, The defendants- 
appellants have succeeded with regard to 
three-fifths of their appeal. The plaintiffs. 
respondents will pay three-fifths of their 
dwn costs and three-fifths of the costs of 
the defendants appellants in all Courts. The 
defendanis-appellants will pay two-fifths of 
their own costs and two-fifths of the costs of 
the plaintiffs-respondents in all Courts. The 
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decree for costs shall be separated from 
the decree for redemption. The learned 
Subordinate Judge had ordered that, in event 
of the plaintiffs-respondents failing to redeem, 
the property should be sold. I ean find no 
justification for this order in the terms of 
the deed. The defendants-appellants are in 
possession and have no right to have the 
property sold. The deed of the 7th November 
1831 is called in one place a deed of sale, 
but itis clearly a deed of usufructuary 
mortgage and in those oireumstances the 
property cannot be brought to sale. 
Appeal mostly allowed. 


ALLAHABAD HIGH COURT, 
Seconpo Civin APPEAL No. 1227 or 1916. 
May 2,1918. 

Present:—Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice Tudball. 
Satyed MUHAMMAD RAZI-UD DIN— 
PLainTIFF-——A PPELLANT 
VETSUS 


RAGHUBIR PRASAD asp OTHERS— 


' DEFENDANTS—- RESPONDENTS, 

Muhammadan Law—Pre-emplion— Shias—Property 
owned by more than two co-sharers—Custom—Waijib- 
ul-arz, entry in, value of. 

There is no right of pre-emption among Shias 
where there are more than two co-sharers in the 
property sold. 

In a pre-emption suit, in which the ‘yendor and 
the plaintiff were both Shias, the plaintiff alleged 
in the plaint thut there was 9 custom under which 
he, as a co-sharer with the vendor, was entitled to a 
right of pre-emption. The evidence in support of a 
custom was an extract from the wajib-uil-arz, which 
simply stated that in matéers of pre-emption the 
rights were according to faith: 

Held, that the entry was too vague toprove a 
fustom of pre-emption in a case where the parties 
were Shias and there were several co-sharers in the 
property sold. 

Second appeal from a decree of the District 
Judge of Benares at Jaunpur. 

Mr. 8S, A. Haidar, for the Appellant, 

Messrs, S, M. Sulaiman, Iqbal Ahmad and 
Mukhtar Ahmad, for the Respondents. 

JUDGMENT, 

Ricuarps, C. J.—This appeal arises out of 
a suit for pre-emption. The vendor was a 
Muhammadan of the Shia sect. The plaintiff 


alleged in the plaint that there was a custom 
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under which he, as a Go-sharer with the 
vendor, was entitled to a right of pre-emption. 
The evidencein support of a custom was an 
extract from the wajib-ul-arz, which simply 
stated that in matters of pre emption the 
rights were according to faith, This is 
certainly a very vague entry. As a matter 
of fact the vendor and the pre-emptor are 
Shias and the best view of the law of pre- 
emption amongst Shias is that there is no 
right where there are more than two co-shar- 
ers. No doubt there is considerable authority 
the other way, but the best view appears 
to be that amongst Shias there is no right 
of pre-emption where there are more than 
two co sharers. In the present case there 
are more than two co-sharers and it was upon 
this ground that the Court below dismissed 
the suit. In my opinion the plaintiff by 
ithe production of this vague entry from the 
wajib.ul-arz did not prove the existence of 
a custom which entitled him as a co-sbarer 
to purchase Zemindari which was sold by 
another Shia merely upon the ground that 
he was a co-sharer, where it is admitted 
there were several other co-sharers. 1 think 
that the'decision of the Court below should 
be affirmed, and I would dismiss the appeal. 

TuppaLt, J.—I fully agree. The ruling 
in Abbas Ali y. Maya Ram (1) has been son- 
sistently followed in this Court for a long 
series of years. 

By tue Covrt.—The orderof the Court is 
that we dismiss the appeal with costs. 


Appeal dismissed. 
(1) 12 A, 229; A. W. N. (1890) 93; 6 Ind. Dec. (N. 8.) 


OUDH JUDICIAL COMMISSIONER'S ° 
COURT. 
Eixecotron or Deorne APPEAL No, 43 oF 
1917, 
February 25, 1918. 


Present: — Mr. Lindsay, J. C. 
GUDAR SINGH—Jupoment-peprok `: 
—APPELLANT 
versus 
Tila KANDAL LAL —DA0REE-HOLDER 
— RESPONDENT. 

Civil Procedure Code (Act V of, 1908), a 102—« 

e 4 ` d" AN 

a A 


“Vol. XLVI) 


INDIAN OASHS. 


88 


RAM RAHOUHA PRASAD TEWARI v. RAGHUNATH PRASAD TEWARI, 


Appeal, second—-Egecution of decree in Small Cause 
sug, order in, whether subject to second appeal. 

No second appeal lies from an order passed in 
execution ofa decree obtained in any suit of the 
nature cognizable by a Court of Small Causes where 
the amount or value of the subject-matter of the 
original suit does not exceed Rs, 500. 


Appeal against the order of the Subordinate 
Judge, Bahraich, dated the 19th September 
1917, upholding that of the Munsif, Bahraich, 
dated the 7th July 1917. 

Mr. St. O. Thompson, for the Appellant. 

Babu Basudeo Lal, for the Respondent. 


JUDGMENT.—The facts of this case are 
as follows:—A suit was brought by the 
decree-holder respondent to recover a sum 
of Rs. 423 odd alleged to be due on a bond 
debt. The suit was tried by the Munsif 
who passed a decree; and in execation of 
that decree a share in a certain house was 
attached by the desres-holder. The judg- 


ment-debtor filed an objection in the 
executing Court, contending that the 
premises were exempt from attachment 


under the provisions of section 60, clause (c), 
of the Code of Civil Procedure; in other 
_ words, the plea was that the premises were 
the property of a person who was an 
agriculturist and were occupied by him, 
The Munsif to whom this objection was 
presented dismissed it; and without taking 
any evidence he held, on the statements 
contained in the petition and by reason of 
admissions made by the judgment-dcebtor 
himself, that the premises were not 
exempt from attachment under clause (c) 
because they were not occupied by the 
judgment-debtor. Whether or not the 
Munsif was right in his interpretation 
of the expression “oscupied” in this clause 

is nota matter with which I am concerned. 
The judgment-debtor appealed to the 
Subordinate Judge who dismissed his appeal; 
and now he comes here in second appeal 
and has to meet a preliminary objection 
that no second appeal lies. This objection 
appears to me to be valid and the case is 
covered by authority. Section 102 of the 
Code of Civil Procedure deslares that no 
second appeal shall le in any suit of the 
nature cognizable by Courts of Small Causes 
when the amount or value of the subjeat- 
matter of the original suit does not exceed 
Rs, 500. From the facts® which I have 
stated above it will at onse be apparent 
that the original suit in this oase was one 
x 4 
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of the nature described in section 102, and 
consequently no second appeal would have lain 
against the decree which was passed in the 
suit. The High Courts are of opinion that the 
terms of this section also exslude all second 
appeals against orders passed in execution of 
a decree obtained in a suit of the nature 
described in section 102. I refer in this 
connection to the following oases: Shyama 
Charan Mitter v. Debendra Nath Mukerjee (1), 
Narayan Parmanand v. Nagindas Bhaidas (2) 
and Din Dayal v. Patrakhan (8). This last 
ruling isa Full Bench ruling. I am satisfied, 
therefore, that no second appeal lies in this 
ease. 

Mr. Thompson has asked me to treat the 
case as one in revision under section 115, 
but it appears to me, after listening to his 
argument, that there is no ground upon 
which an application for revision sould suo- 
ceed. The most that could be said, although 
I do not say so, is that the Courts 
below have come to an erroneous decision 
of law. That is not a ground on which 
an application in revision can be enter- 
tained. 

The appeal is dismissed with costs. 


Appeal dismissed, 
ag 27 O. 484; 4 O. W. N.269; 14 Ted. Dec. (N. s.) 


= 30 B. 113; 7 Bom. L, R. 641. 
(3) 18 A. 481; A. W. N. (1896) 160; 8 Ind, Deo. 
(N. s.) 1027. 





ALLAHABAD HIGH COURT. 
Seconp OrviL APPEAL No. 1760 oF 1916. 
May 9, 1918. 

Present: ~Sir Henry Richards, Kr., Chief 

dustise,and Justice Sir P, O. 
Banerji, KT. 

RAM RICHCHA PRASAD TEWARI | 

AND OTHERS—-DEFENDANTS—APPELLANTS ` 

versus 
RAGHUNATH PRASAD THWARI 


AND OTHERS-——-PLAINTIFES—-RESPONDENTE, 

Contract Act (IX of 1872), s. 69, applicability of ~ 
Sale—Oonstderation, part of, left with vendee to pay off 
morigage—Pre-emption—Pre-emptor directed to pay full 
consideration— Vendee, failure of, to discharge mortgage 
Mortgage paid off by pre-emptor—Sutt by pre-emptor 
to recover mortgage amount from vendee, maintainability 
of. ‘ 
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Certain property which was under mortgage was 
sold to the defendant, and a part of the considera- 
tion was left in his hands to pay off the mortgage. 
Plaintiff brought a suit for pre-emption in respect 
of the property and obtained a decree, which directed 
him to deposit the full sale pricein Court. The 
whole of the money was withdrawn by the defend- 
ant, who never discharged the mortgage or any 
part of it. The mortgagee brought a suit to recover 
the mortgage amount and the plaintiff paid it in 
order to savo the property. The plaintiff then 
brought a suit torecover the amount paid by him 
from the defendant: 

Held, that the suit was nob maintainable, as there 
was no contractnal liability between the plaintiff and 
defendant, nor were the provisions of section 69 of 
the Contract Act applicable to the case, 

Second appeal from a decree of the Dis- 
trict Judge, Gorakhpur. 


Mr. S. M. Sulaiman, for the Appellants. 
Mr. Surendra Nath Sen, for the Respond- 
ents, 


JUDGMENT.—This appeal arises under 
the following circumstances. Certain pro- 
porty which was subject to a mortgage was 
sold. The vendor left in the hands of the 
vendee a portion of the consideration which 
was to go in discharge of a mortgage. A 
suit was brought by the plaintiffs for pre- 
emption of the property sold and a decree 
was obtainefl. Very unfortunately the deeree 
dirested that the plaintiffs should pay into 
Court as a condition precedent to getting the 
property the whole of the purchase-money. 
The plaintiff ought not to have been asked 
to pay the entire price. He ought to have 
been only directed to pay in the amount of 
cash which the vendee had paid to the 
vendor, retaining in his hands the balance 
of the purchase-money for payment of the 
mortgagee just in the same way as the 
original vendee was to retain part of the 
purchase-money. Thé plaintiffs paid into 
Court the full purchase-money and got 
* possession ofthe property. The defendants’ 
predecessors drew out of Court the full 
amount deposited by the plaintiffs but never 
discharged the mortgage or any part of it, 
Later on a suit was brought by the mort- 
gagee and the plaintiffs in order to save 
the property had to pay the mortgage 
money, They then instituted the present 
suit to recover from the defendants the 
money left in the hands of the vendee for 
payment to the mortgagee together with 
interest, The Court of first instance dismissed 
the suit, The lower Appellate Court has 
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decreed the suit. Hence the present appeal by 
the defendants, We should have been vtry 
glad tohave seenour way to uphold the decree 
of the Court below, because there can be no 
doubt that the defendants have kept in 
their hands money which clearly they should 
have paid tothe mortgagee But tbe question 
is upon what basis can the plaintiffs succeed. 
The defendants or their predecessors-in-title 
never entered into any contract with the 
present plaintiffs to pay the money to the 
mortgagee. Even the mortgagee himself 
sould not have recovered this money from 
the defendants. The obligation of the de- 
fendants’ predecessor-in-title was one based 
on his contract with the original vendor. 
The whole tronble arose from the plaintiffs 
not taking care that the pre-emption decree 
was drawn up in proper form directing that 
they should only pay the amount which the 
defendants’ predesessor-in-title had paid to 
his vendor. We consider that under the sir- 
cumstances of the present case there was no 
contractual liability between the present 
plaintiffs and the defendants. Nor was there 
that liability which the law implies under 
certain circumstances, for instance where 
one man is compelled to pay money for 
which another is legally Hable. Section 69, 
on which the Court below relies, clearly 
is not applicable to the siroumstances of 
the present case. We must allow the 
appeal, seb aside the decree of the Court 
below and restore the decree of the Court 
of first instance, with this modification that 
we direct the parties to pay their own 
costs throughout. 
Appeal decreed, 


PATNA HIGH COURT. 
Cortack CiRcoitT, 

Civiu Reviston No. 16 or 1918. 
April 4, 1918. 
Present:—Mr. Justice Chapman and 
Mr. Justice Roe. 

SRISH CHANDRA GHOSE 
AND ANOTHER—-DECREE-HOLDERS 
— PETITIONERS 
VETEUS 
SADHU UHARAN ROUTRA— 
JUSGMENT-DEBTOR—Opposite PARTY. 

Civil Prosedure Code (Act V of 1908), O: XXT, r, 20, 


‘Vol, XLVI} 
JAINT $son V. GOSALN, 


proviso—HExecution—Sale-~ Proclamation not published, 
feet oj—Substantial injury not proved—Sale, whether 
can be set aside, 


A Court is barred under the express terms of the 
proviso to rule 90 of Order XXI ofthe Civil Pro- 
cedure Code from setting aside an execution sale, 
on the ground that there was no publication of the 
sale on the spot, without going into the question 
whether the applicant has sustained substantial 
injury by reason of the irregularity. 


Civil Revision against an order of the Dis- 
trict Judge, Cuttack, dated the 15th March 
1908, reversing that of the Subordinate 
Judge, Cuttack. 


FACTS.—The desree-holders (petitioners) 
purchased ata Court-sale oertain immoveable 
properties belonging to the judgment-debtor 
(opposite party) in execntion ofa money decree. 
Before the sale was confirmed, the jadgment- 
debtor applied under Order KAT, rule 90, for 
setting aside the sale on the ground that 
he had sustained substantial injury by reason 
of the non-publication of the sale-proclama- 
tion on the spot due to the frandulent 
suppression of it by the decree-holders. 
The Subordinate Judge found that there 
had been due publication of the sale pro- 
slamation and besides tke properties were 
sold at an adequate price. The District 
Judge in appeal found that there was no 
publication of the sale proclamation on the 
spot, which he regarded as ‘more than a 
material irregularity,’ and set aside the sale 
without going into the question of sub- 
stantial injury on the ground that the 
Court had ‘its inherent powers to correct 
abuse of procedure.’ Against this desision 
the petitioners moved the Hon’ble High Court 
in revision. : 


Messrs. S. O. Chatterjee and SUN, Ray, for 
the Petitioners. 


JUDGMENT.—lIn this case the learned 
District Judge in appeal has set aside a 
sale in exesution. It was not sufficient 
for him to find that there was no publication 
of the sale upon the spot. It was necessary 
for him to go into the question whether 
the applicant had sustained substantial injury 
by reason of the irregularity. We are of 
opinion that he was barred under the ex- 
press terms of the proviso to rule 90 of 
Order XXI from setting agide the sale 
without going into the question of substantial 
injury. The judgment and desreein appeal 
are, therefore, seb aside, The appeal is 
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remanded for fresh disposal after hearing 
the parties in accordance with the above 
remarks, | 

Order set aside; Case remanded. 


ALLAHABAD HIGH COURT, 
Civit Miscetvangous Rarerence No, 112 or 
1918. 
May 6, 1918, 

Present: —Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
JAINT SINGH AND OTHERS— PETITIONERS 

$ Versus 


GOSAIN —Ovposita PARTY, 

Hindu Law— Widow — Gift to daughter and daughter's 
son, validity of —Reversioner, suit by— Decree, form of. 

Under tho Hindu Law where a widow makes 
a gift of her husband’s property to her daughter 
and daughter’s son, and a reversioner of the hus- 
band sues fora declaration that the gift is invalid, 
a decree can be given declaring that the gift to the 
daughter's sonas a gift will not bind the plaintiff 
after the death of the donor, No such decree, how- 
ever, can be given as against the dauglter, inasmuch 
as sho would be entitled to succeed to the property 
on the death of her mother. [p. 86, cols. 1 & 2.] 


Civil miscellaneous reference made by 
Government, United Provinces. 

Mr. M. L. Agarwala, for the Petitioners. 

Mr. Kailas Nath Katiu, for the Opposite 
Party. 

JUDGMENT.—This is areference under 
the Kumaun Rules. The plaintiff brought a 
suit for a declaration relating toa certain 
deed of gift. It appears that Puran Singh 
died leaving him surviving a widow anda 
daughter and a daughter’s son. The widow 
made a deed of gift in favour of her, 
daughter and her daughter's son The 
suit was for a declaration that this deed 
of gift was not binding upon the plaintiff 
(who alleged himself to be the nearest 
reverzioner) and that he was the heir after 
the death of the widow. The defence was 
that the plaintiff was not entitled to 
maintain the suit, that after the death of 
the widow her daughter (who was a 
defendant to the suit) would be entitled 
to the property for her life and after the 
death of the daughter her son would be 
entitled, The plaintiff replied to this that 
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there wai a custom prevailing in Kumaun 
under which the daughter and daughter’s 
son were excluded from inheritance. The 
Court of first instance decided that the 
custom -set up by the plaintiff existed and 
granted the plaintif a deoree. The Deputy 
Commissioner held that there was not 
sufficient evidence to prove the existence 
of a custom, and that being so the ordinary 
rules of Hindu Law must prevail, in which 
case the daughter and daughter’s son would 
succeed, and dismissed the plaintiff’s suit. 
The learned Commissioner simply made a 
decree in favour of the plaintiff declaring 
. that the gift to the grandson would not 
bind the plainti® beyond the lifetime of 
the donor, the widow. 

We have been asked by Government to 
advise as to the correctness of the decision 
of the learned Commissioner and say 
whether he should not have desided the 
issue of the existence of the sustom, and 
further to give Government an expres- 
sion of our opinion on the case in 
general. - 

Had the question arisen outside of Kumaun 
we think that the Commissioner was bound 
to have accepted the finding of the Deputy 
Commissioner that the custom did nob exist, 
So far as this question was a question of fact 
the Deputy Commissioner was the Court to 
decide it. The Commissioner as the Court 
of second appeal could only interfere upon 
a question of law, and the only possible 
question of law which sould have arisen 
was the question npon whom the onus 
lay, that is to say, whether in Kumann 
it can be said that a general rule of law 
prevails excluding daughters and a daughter’s 
son in such a way 
onus on the defendants of showing that 
there was anexception in their sase. Wa 
have no hesitation in saying that if the 
question had arisen outside Kumaun, the 
onus of proving a custom different from 
the ordinary Hindu Law would undoubtedly 
have lain on the plaintiff who came into 
Court on the basis of a custom of that 
description. The learned Commissioner has 
given a very guarded decree. He has only 
declared that the gift to Jaint Singh, that 
is the daughter’s son, as a gift will not 
bind the plaintiff after the death of the 
donor. 


- ordinary rules of Hindu Law prevailed 
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and. governed the parties, such a decree 
might be granted as against the daughtér’s 
gon as was done in the case of Raja Det 
y. Umed Singh (1). On the same assump- 
tion no decree can be given against the 
daughter, because she would be entitled 
under the ordinary Hinda Law to succeed 
on the death of her mother. We think 
therefore that we cannot say that the 
decrees of the Commissioner was wrong. 
As to whether he ought or ought not to 
have desided the question of the existence 
of the custom is more difficulé and raises 
a very important question in Kumaun, 
There seems to be little doubt that the 
custom of the exelusion from inheritance 
of daughters and daughter’s sons does, at 
least to some extent, prevail in Kumaun, 
and having regard to the desree which 
the Commissioner made it was not strictly 
necessary for him to decide tkis issue, 
involving as it did a question of very 
great difficulty. We think under all the 
circumstances the decree of the Commis- 
sioner may be affirmed and we think 
that the parties ought to baar their own 
costs in all Courts, 
Decree affirmed, 


(1) 18 Ind. Cas, 632; 34 A. 207; 9 A L. J. 158. 


MADRAS HIGH COURT. 
FULL BENCH, 
Seconrp Civin Appaan. No. 1601 or 1916. 
March 14, 1918. 
Present:—Sir John Wallis, Kt., Chief Justice, 
Mr. Justice Sadasiva Aiyar and Mr. Justice 
Spencer. 
SAMANTHALA KOTI REDDI— 
DEFENDANT No. 1—APPELLANT 
Versus l 
POTHURI SUBBIAH. AND OTHERS—- 
PLAINTIFFS Nos. 1 anp 3 AND 2ND PLAINTIFFS 
LEGaL REPRESENTATIV iS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 80— Publie 
oficer acting mala fide in discharge of duties Notice, 
right to, before suit— ‘Act purporting to be done,’ meaning 
0 , 
Where a public officer acts mala fide in the dis- 
charge of his duties, he is entitled to notice before 
suit under sectiow80, uivil Procedure Code. {p $4 
col. 2; p. 96, col. 1.] 
Jogendra Nath Roy Bahadur v. Price, 24 C 584; 12 
Ind. Deg ‘xN. 8.) 1058, approved. 
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Shahebzadee Shahwnshah Begum v. Fergusson, 7 G. 
4998 3 Ind. Dec. (N. s) 87L and Muhammad 
Saddiq Ahmad v. Panna Lal, 26 A. 220; A. W.N, 
(1903) 241, dissented from. 

Per Sadasiva Aiyar, J.—An act done by a public 
officer would “purport” to be an act done in his 
official capacity, not only if it was properly and 
rightly done by him in such capacity and within his 
powers, but also if it has such a reasonable resem- 
blance (though a false or pretended resemblance) to a 
proper and right act that ordinary persons could 
reasonably conclude from the character of the act 
and from the nature of his official powers and duties 
that it was done in his official capacity. [p. 95, col. 2. ] 

But ifthe act done isso outrageous and extra- 
ordinary that no reasonable man could, detect in it 
any resemblance to any act which the powers of such 
an officer could allow him to do on the facts as repre- 
sented and declared by such officer, his mere 
allegation that he did the actin his official capacity 
would not suffice. [p. 95, col. 2.] 

The question of the good faith or the bad 
faith of the public officer, either as regards his belief 
in the legality or propriety of his act or the limit of 
his powers or the existence of facts justifying the 
exercise of such powers, is irrelevant to the considera- 
tion of the question whether the officer is entitled to 
notice under section 80 of the Civil Procedure Code. 
[p. 96, col, 2.] ` 

Per Spencer, J.— The word ‘purporting’ covers a pro- 
fession by acts or by words or by appearance of what 
is true as well as of what is not true. [p. 97, col. 1.] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Nellore, in Appeal Suit No. 13 of 1915, pre- 
ferred against the decree of the Court of 
the District Munsif, Kanigiri, in Original Sait 
No. 450 of 1912. 

This second appeal coming on for 
hearing on 6th and 10th of December 
1917, upon perusing the grounds of appeal, 
the judgments and decrees of the lower 
Appellate Court and the Court of first 
instance, and the record in the case and 
upon hearing the arguments of the Govern- 
ment Pleader, Mr, 7. V. Venkatarama Aiyar 
and Mr. R Rajagopala Atyar, for the Ap- 
pellants, and of Mr. P. Chenchayga for Mr. 
T, Prakasam, for the Respondents, and the 
ease having stood over for sonsideration 
till the 21st of Desember 1917, the Court made 
the following 

ORDER OF REFERENCE TO A 
FULL BENCH. 

SESHAGIRI Atyar, J.—Plaintiffs 
money on a mortgage to ore Sankariah. 
Apprebending that this man was about to 
dispose of his property, they filed a cuit 
in the District Munsif’s Court and obtained 
an ordcr fcr attachment of certain moveable 
“properties belorging to him, In the megn- 
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time, a distraint upon the properties had 
been effected for arrears of revenue. The 
Village Munsif sold them and after 
remitting tothe Taluk treasury the amount 
recoverable from Sankariah, paid the balance 
over to him. This was after the attachment by 
the District Munsif. The plaintiffs sue the 
Village Munsif who is the frst defendant in 
this suit for damages, alleging that the lst 
defendant colluded with Sankariah and 
paid the balance of the sale-proseeds to him. 
The District Munsif was of opinion that 
the Ist defendant was not aware of the 
attachment by the Civil Court and dismissed 
the suit. The Subordinate Judge has found 
that the Ist defendant was aware of the 
attachment by the Civil Court and that 
he fraudulently paid over the balance of 
the sale-proceeds to Sankariah. An attempt 
was “made in this Court to question the 
correctness of this finding. ButIsee no 
reason for not ascepting the conclusion of the 
Subordinate Judge. 

The first additional issue in the ease 
was, whether the lst defendant is entitled 
to notice ag required by section &0 of the 
Civil Procedure Code before action was 
brought. The Subordinate Judge has come 
to the conclusion that as the Village Munsif 
acted fraudulently section 80 has no applica- 
tion. 

Jt is not disputed that the action of the 
lst defendant was within his powers as 
Village Munsif. The proclamation for the 
arrears, the sale of the property and the 
payment of the balance to tho defaulter were 
all acta which as Village Mursif he was 
competent to do, but, on the finding of the 
lower Appellate Court, there can be no 
doubt that, in performing these duties, the 
Ist defendant was acting with malice, 
The point for decision is, whether in con- 
sequence of this want of bona fides, the 
lst defendant has forfeited his right to 
notice before action. Although the. case 
was very fully argued on both sides, as 
we thought that this was a matter in 
which Government was interested, we 
requested Mr. Ramesam, the Government 
Pleadef, to assist us as amicus curi and 
we are very much indebted to him for his 
assistance. 

Sestion 80 of the present Code, which 
corresponds to section 424 of the old 
Code of Civil Procedure provides for notice 
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` in suits in respeot of any act purporting 
to be done by a publio officer in his official 
capacity. The language on the face of if 
does not import that unless the aot is 
bona fide, the publies cfficer will not be en- 
titled to notice. There may be cases in 
which the public cfiicer dces acts which 
pre not within his sphere of duties. In 
regard to them, he is mot entitled to 
notice. But, when the acts are intra vires 
the language of the Code does not suggest 
that there must be also bona fides, if tbe 
protestion afforded by section 80 is to be 
availed of, But there are decisions which 
have held that the section is not appli- 
cable to persons who act maliciously. There 
are apparently two conflicting views regard- 
ing the meaning to be attashed to the words 
purporting io act.’ One set of authorities 
inclines to the viewthat where a public servant 
does the act knowingly and dishonestly for 
purposes which are not within the intent, 
although they may be within the letter 
of the powers he is clothed with, he cannot 
be said to he acting or purporting to act 
as a public servart. The other view puts 
a literal construction on the words. In 
that view, any one who performs his 
functious ‘within the letter of the law, 
whatever may be his motives’ or ulterior 
intentione, must be regarded as having 
acted or purported to have acted as a public 
servant, 

Now I shal] examine the authorities. The 
earliest case in which the principle cf bona 
fides was enunciated was in Shahebzadee 
Shahunshah Begum vy. Fergusson (O). 
Cunningham, J., in that case says that a 
publie officer is entitled to notice only in 
those cases in which some inadvertent act was 
committed by him in the discharge of hig 
official duty. The learned Judge relies upon 
” the English cases in support of this pro- 
position. Theobaid v. Crichmore (2), the first 
case relied on, was not a case in which 
any question of notice arose. The point 
considered by Lord Ellenborough, O. J., in 
that case was whether a constable forfeited 
his right to the shorter period cf limit- 
ation becanse he acted illegally in the dis- 
charge of his duties. The learned Chief 


(1) 70. 499; 3 Ind. Dee. (x. s.) 871. 
(2) (1818) 1 B. & Ald. 227; 106 E. R. 83; 19R, R. 
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Justice points nut, referring to the Statute 
he was construing, that it was nly 
intended to protect persons acting ille- 
gally but with a bona: fide intention 
of discharging their duty. The other case 
is Attorney-General v. Hackney Local Board 
(3). That was a case relating to injunction. 
The Vice-Chancellor pointed out that in 
gases of injunctions a notice was not neces- 
sary because the object of the suit will 
be frustrated if an injunction cannot at 
once be obtained against the contemplated 
misfeasance by the publicauthority. Then 
he says: “The policy of the law is, that if 
these public bodies, entrusted with powers 
for public purposes, in the course of execut- 
ing thore powers shall happen to commit 
any inadvertence, irregularity, or wrong, 
then before anybody has a right to require 
payment from them’ in respect of that 
wrong they shall have an opportunity of 
setting themselves right; they shall have the 
period of a month for the purpose of making 
amends, or for restoring if they have 
taken away anything, and for paying for, 
if they have done any damage.” It is 
on these two decisions that Mr. Justice 
Cunningham bases his conclusion that where 
any inadvertence or bona fides has not been 
proved the publio officer is not entitled 
to any rxotice. This decision has been 
sought to be. distinguished in Jogendra Nath 
Roy Bahadur v. Price (4), but I think the 
learned Judges in the latter case were not 
satisfied that the earlier decision was right 
In Ganoda Sundary Chaudhurant v. Nalini 
Ranjan Raha (5), Mr. Justice Woodroffe 
says that the section can apply only to de- 
fendants who are sued in an admitted 
official capacity, but not as individual 
trespassers. This view will have the effect 
of placing defendants, whether they act 
horestly or dishonestly, at the mercy of 
the plaintiff on the question of rotice, I 
may also refer to Raghubans Sahat v. Phool 
Kumari (6', which was relied on by Mr,- 
Chenchiah on behalf of the respondent. 
Mcokerjee, J., therein points out that no 
notice need have bzen given to the See. 


(3) (1675) 20 Eq. 626; 44 L. J. Ch. 5645; 231. T 
244 e 


(4) 24 0. 584; 12 Ind. Dec. (x. 8.) 1058. 
(5) 1 Ind. Cas. 514; 36 C. 28; 12 C. W. N. 1065. 
(6) 22 O, 1180 at p. 1134; 10. I. J, 542, 
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retary of State as there was no relief claimed 
a@ainst him onthe ground of fraud. Then 
he refers to Shahebzadee Shahurshah Begum v, 
Fergusson (1) and apparently agrees with the 
view taken by Cunningham, J., in that case, 
The observations were obiter. In Feary 
Mohan Das v. Weston (7), Fletcher, J., quotes 
Shahebzadee Shahunshah Begum v. Fergusson 
(1) and Raghubans Sahat v. Fhool Kumari 
(6) and lays down the proposition 
that a public officer sued in respect of an 
ast done in bad faith is not entitled to 
notice under section 80. The matter was 
taken up in appeal in Weston vy, Peary 
Mohun Das (8). The desision of Fletcher 
J., was reversed; and l find nothing in that 
judgment on the question of notice. 

In Muhammad Saddiq Ahmad v. Panna 
Lal (9) Mr. Justice Banerji apparently acted 
upon the prinsiple stated in Shuhebzadee 
Shahunshah Begum v. Fergusson (1). The 
same learned Jndge in Bakhfawar Mal v, 


Abdul Latif (10) distinguishes his earlier 
decision. In Qollector of  Bimor v, 
Munuvar (11) the acts charged against 


the Collector were certainly not done by 
him bona fide. Still the Full Bench in that 
case held thatthe Collector was entitled 
to notice when he wrongfully attached and 
sold property as agent to the Court of 
Wards. In Bachicha Singh v. Jafar Beg (12), 
where a Polise Inspector was the defendant 
and the complaint against him was that at 
the instigation of certain persons he illegally 
arrested the plaintiff and cent him for 
trial, Tudbal]l, J., held that notice under 
section 424 was necessary. The learned 
Judge does not examine the earlier cases 
upon the question of notice. But it 15 
clear that this judgment cannot be re- 
gonciled with the judgment of Mr. Justice 
Banerji in Muhammad Saddiq Ahmad vy. 
Panna Lal (9). 

As regards Bombay, in Ranchhod Varajbhar 
v. Municipality of Dakor (13) Sargent, 
C. J., says that the objest of the provision 
about notice would appear to be to give 


(7) 13 Ind. Cas. 721; 16 0, W, N, 145 at p. 214513 
Cr.L J 65. 

(81 23 Ind. Cas. 25; 40 C. 898; 18 O. W, N. 185. 
(9) 26 A, 220; A. W. N. (1998) 241. 

( 0) 29 A. 567; A. W. N. (1907) 170. 

(11) 3 A. 20a6 p.28; 2 Ind Dec¥(n. s.) 6, 

(12} 80 ind. Cas. 173;13 A. L. J. 788. 

(13) 8 B. 421; 4 Ind. Dec. (Nn. 8.) 656. 
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protection to Munisipal bodies or atier officers 
who in the bonafide discharge of publie 
duties have committed illegal asts by their 
conduct. In Cecil Grey v. Cantonment 
Committee of Prona (14) the learned Judges 
say that in all actions of tort the public 
officer is entitled to notice. In Chhaganlal 
Kishoredes v, Collector of Kaira (15) 
Chandavarkar, J., says that the true test 
of an action for the purpose of section 
424 is “whether fhe wrong complained of 
as having been done by the publie officer 
sued amounts, first, to a distinct act on 
his part, and secondly, whether that aat 
purported to have been done by him in 
his official capacity. Both these elements 
must combine te render necessary the 
giving of notice under section 424 as a 
condition precedent to it.” I find that 
Shahebiadee Shahunshah Begun vy. Fergusson 
(1) was quoted before the learned Judge, yat 
he does not say that a further condition 
of the applicability of section 424 ig that 
the act should have been dore tona fide, 
There are no Madras reported cases. Mr, 
Ramesam has referred us io an unreported 
judgment in Second Appeal No. 1545 of 
1961 which is certainly opposed to the 
view taken in Skahebzadee Skah®ushah Begum 
y, Fergusson (1), 

I shall now refer to the English Law 
on this subject. . i 

Before 56 and 57 Vic. Ch. 61, known 
as the Public Authorities Protection Act 
of 1£93, ibere were various engctmentg 
which contained provisions for giving notice 
to publio officers before action was brought 
against them. Most of them were repealed 
and sa comprehensive enactment was passed 
by Parliament. The first section ennnoiates 
a üniform rule of Imitation by providing 


that “the action must be ecmmenced 
within six months next after the act,” 
neglect cr default complained cf or in 


case of a continuing injury or a damage 
within six months next after the ceasing 
therecf.” The same section provides further 


that if before action was brought there 
was a terder of amends, crdinarily costs 
shall rot be awarded against the public 


servant; ard that if in the opinicn ofthe 
Court ibe plaintiff has not given tke de. 


(14, 7 Ind. Cas, 679; 34 B. 558; 12 Bom. L. R. 616, 
(15) 7 Ind. Cas. $93; 35 B. 42; 12 Bom. L. R. 825. 


90 INDIAN CASES, 
SAMANTHALA KOTI REDDI v. POTHUSI SUBBIAH, 


fendant a sufficient opportunity of ten- 
dering amends before the commencement 
of the proceeding the Court may award 
to the defendant costs against the plaintiff. 
Section 2 repealed all the sections in 
the various Acts which provided that notice 
of action must be given before action was 
brought, Therefore, after 1893 the only 
question in England would be whether the 
public servant was given sufficient op- 
portunity to tender amends and also 
whether the action had been commenced 
within six months of the acts complained 
of. The failure to afford opportunity to 
make amends would not entail the dis- 
missal of the suit as in the case of failure 


to give notice, but may result in the 
plaintiff being muleted in costs even if 
he succeeds in the action. This was the 


state of the law when the new Civil 
Procedure Code was enacted in this country. 
lf [ may say so with respect, the pre- 
cedent set by the Parliament in repealing 
provisions for notice and in enacting a 
uniform rule of limitation might well have 
been adopted in this country. But that 
has not been done. We have various local 
Acts in which a shorter period of limita- 
tion is pres@ribed in respect of acts done 
under colour of a Statute, and we have 
also the general Procedure Code which 
makes it a condition precedent to an action 
against a public servant that he should 
have notice. Therefore, the English decisions 
subsequent to 1893 can afford no assistance 
in the construction of section 80 of the Civil 
Procedure Code. The earlier decisions are 
all quoted in Bullen and Leake’s Precedents 
of Pleadings (7th Edition) at page 814. 
The established rale seems to be to the 
effect that the publice officer is entitled to 
the statutory privilege of notice only 
¢where he had grounds for believing, and 
bona fide believed, in the existense of facts 
which, if existing, would have justified 
him in doing the acts complained of under 
the Statute or in the execution of his 
office.” In Downing v. Capel (16) the learned 
Judges held that unless the wrong doer 
believed he was acting in pursuance of the 
Statute he was not entitled to notice. In 
Selmes v. Judge (17) Blackbarn, J., says: 

(16) (1867) 26. P. 461; 386 L. J.M. C. 97; (6 L. T, 


323; 15 W. R. 745. 
(17) (1871) 6 Q. B. 724. 
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“I agree that if a pərson knows that 
he has not under a Statute author®y 
to do a certain thing and yet intentionally 
does that thing, he cannot shelter himself 
by pretending that the thing was done 
with intent to carry out the Statute.” 
Lush, J., said, “St is clear that they bona 
fide believed they were doing what the 
law allowed, and that is all that is needed 
to entitle them to the protection of the 
Statute.’ Hannan, J., said: “The question is: 
did the defendants bona fide intend to 
make a rate as surveyors of highways? If 
they did, they were entitled to notice of 
action.” Although this judgment of the 
learned Judges does not express it in so 
many words, it seems clear from it that 
if a public servant acted with -a malicious 
intent, he would not be entitled to any 
notice. [See also Norris v. Smith (18) and 
Agnew v. Jobson (19), ] 

The result of the above discussion may 
be stated thus:— 

(a) In England notice of action 
1893 is immaterial. All that is required 
is that sufficient opportunity should be 
given to the public servant to make 
amends. Failure in this behalf will not 
entail the dismissal of the suit, but will 
render the successful plaintiff liable to pay 
the costs of the public servant. 

(b) Before the Act of 1893 the public 
servant would not have been entitled to 
notice if he exceeded the powers given to him 
by the Statute. 

(c) He would not have been entitled to 
notice unless he believed he was acting 
within the Statute although he was not 
justified in so acting. 

(d) He would have been entitled to 
notice in all cases where he asted bona 
fide although he was mistaken in his view 
of the law which authorised him to do tha 
act. 

(e) Lastly, any semblance of acting within 
the Statute would be enough. 


after 


In India the preponderance of authority 
is in favour of holding that unless the 
public servant acted bona fide he is not 
eutitled to notice. Most of the judgments 
which have taken this view were by single 


(18) (1839) 10 Ad’ & Ell, 188; 2 P & D. 353; 
Q. B. 274; 113 E.R 72; 50 R. R. 874, eee! 
(19) (1877) 13 Cox, ©. O. 625; 47 L. J; M. ©. 67. . 
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Judges. Jogendra Nath Roy Bahadur v. Price 
(4P holds that the question of bona fides is 
not a matter for consideration on the ques- 
tion of notice. In Bombay, Justice Chanda- 
varkar, at any rate, seems to take the 
same view. But if must be conceded that 
there is not a single case in which it has 
been held that notice is necessary where 
it was found that the defendant acted 
maliciously. There is no such ease in the 
English Reports or in the Indian Law 
Reports. When the Legislature re-enacted 
section 424 of the old Code in the Act 
of 1908, it did not think it desirable to 
reconcile the conflicting views held on this 
question. On principle it seems to me that 
to hold that notice should be given only 
where bona fides kave been established would 
be to leave it to the discretion of the plaintiff 
whether he should give notice or not. It 
may be suggested in answer to this, that 
if the allegation as to mala fides is not 
proved the suit might be dismissed. But it 
‘would certainly lead to an enquiry into 
the merits before the question of notice is 
considered. 

In this state of authorities and having 
regard to the importance of ths question, 
I propose to refer the following question 
for the consideration of the Full Bensh: — 

“Where a public officer in the discharge 
of his duties acts mala fide, whether he is 
not entitled to notice before action under 
section 80 of the Aot V of 1908.” 

Napier, J.— The question raised in this 
second appeal is whether the defendant is 
entitled to notice under section 80 of the 
Civil Procedure Code, no notice having been 
given. The suit was one againsta Village 
Munsif, the cause of action alleged being 
that the defendant fraudulently attached 
certain casuarina wood and sold the same 
in a clandestine manner, although it had 
been already attached by the plaintiffs, 
The facts found by the Appellate Court are 
that certain casuarina wood belonging to a 
third party, a jadgment-debto:1, had been 
attached in Original Suit No. 387 of 1911 
by the plaintiffs, that the Village Munsif 
sold the wood for arrears of revenue due, 
that there was some irregularity in the 
sale, that there was no necessity to sell the 
whole. quantity and that after*selling the wood 
the Village Munsif handed over the balance 
- of. purshase-money to the judgment-debtor, 


4 e 


INDIAN OASES. 


91 


J 
although he had knowledge of the attachment. 

He suma up his view of the case as follows:— 
The first defendant attached excessively all the 
wood belonging to the judgment-debtor so as 
to get it sold for revenue dues and handed 
over the balance secretly to the debtor for 
the purpose of getting rid of the two Court 
attachments, all of which was in abnse 
of his powers as Village Munsif. Section 80 
is as follows:— 

“No suit shall be instituted against a 
public officer in respect of any act purporting 
to be done by such public officer in his 
official capacity, until the expiration of two 
months after notice in writing has been de- 
livered to him stating the cause of action and 
the relief which is claimed,” 

This section was 424 in the old Code, 
the only important alteration being the 
substitution of the words ‘any act’ for ‘an 
act.’ The finding of the lower Appellate 
Court is clear that the Munsif wus acting in 
his oficial capacity when he sold the wood, 
and as the selling is alleged as part of the 
cause of action, it is to my mind im- 
material whether the subsequent paying over 
of the balance was done in an official capacity 
or not, 

It is not disputed that revenfie was due 
aod the finding of the Court is clear that 
it is in the excessive attachment of all the 
wood, that part at all events of the abuse 
of his powers occurred. On the plain words 
of the section, ib would seem clear that 
notice was required. But it is suggested 
that there is strong authority for the pro- 
position that where the officer asts malicious- 
ly, no notice is required. In examining 
the cases if seems to me nesessary to elimi- 
nate those in which it was found that 
the officer was only “pretending to act in 
an official capacity he having no right to 
do the ast in connection with which the 
complaint arose at all. There remain two 
classes: (1) where he has purported to act 
in his official capacity bat has been guilty 
of malice in the exercise of his powers, 
and (2) cases in which he has caused 
some wrong inadvertently in the discharge 
of his duty. In Shahebzades Shahunshah 
Regum v. Fergusson (1) it was held by Cun- 
ningham, J., sitting on the Original Side, 
that the cases in which notice is necessary 
are invariably cases in which a public officer 
is sued for damages for some wrong in. 
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advertently committed by him in the dis- 
charge of his duties. Tbe case was, however, 
one in which the plaintiff claimed to be 
entitled to a share in a certain trust fund, 
of which the Official Trustee of Bengal was 
the trustee, and the decision was that no 
notice was necessary. The point did not 
arise for decision, and could not on the facts, 
whether, if be had acted maliciously, he 
would have been entitled to notice, The obiter 
dictum in this oase was expressly negatived in 
a decision of a Bench of the same Court report: 
ed as Jcgendra Nath Roy Bahadur v. I'rice (4). 
There the plaintiff sued a District Magistrate 
for: damages for illegal and malicious 
arrest under a warrant. The point was taken 
that as the act was said to be done maliciously 
section 424 did not apply, and reliance 
was placed on the decision above referred 
to. The Court pointed ont that the question 
did not arise in that case and stated the 
law as follows: — The section does not 
seem to us to warrant the drawing of 
any distinction between acts of this kind 
done inadvertently or otherwise.” Ina later 
oase reported as Ganoda Sundary Ohaudhurant 
y. Nalini Ranian Raha 15), Weodrofte, J., sit- 
ting on the Original Side held that where a 
public office? took possession of property which 
he had no authority to seize and was sued 
for trespass, the suit is not against him 
in bis official capacity, bot as a private 
individual], and, therefore, no notice is neces- 
gary. This case although relied on by the 
appellant has, in my opinion, no bearing on 
the question, it being of the olass first 
referred to, namely, those where the officer 
ig not discharging a duty. The next case 
wasa decision of Fletcher, J., on tbe Original 
Side of the High Court, in which he held 
that a suit against ù District Magistrate 
and two cffiicers of Police for conspiracy 
“and malicious arrest and search was one 
in which the public cficer was sued in 
respect of an ast done in bad faith, and, 
therefore. no notice under section 80 was 
required. ` He relied on the obiter dictum in 
Shahebzudee Shahunshah Begum v, Fergusson(1) 
and also on a decision reported as Raghubans 
Sahat v. Fhouol Kumari (6), The latter case hag, 
in my opinion, no bearing on the question 
at all. It simply desides that where 
no relief is claimed against the Secretary 
of State no notice is required, as it would 
þe impossible to serye a notice fulfilling 
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the requirements of the section. He also 
relied on a sase in Muhammad Saig 
Ahmad v. Panna Lal (9) to which I 


shall refer. The learned Judge does not 
appear to have been aware of the decision 
in Jogendra Nath Roy Bahadur v, Price (4), 
which was bindingon him. His decision was 
subsequently reversed by the Court of Appeal 
on the merits and so no ruling was given 
on this point. Sofarasthe High Court of 
Caleutta is concerned, the view that no 
notice is required where the publio officer 
acts maliciously has been directly negatived. 


Four desisions of single Judges of the 
Allahabad High Court were referred to, 
The first is one of Bannerji, J., reported as 
Muhammad Saddig Ahmad y. Panna Lal (9). 
Tn that oase the Court found that the defend- 
ant, a Police Officer, did not purport to act 
in good faith in pursuance of the law, but 
took advantage of his position as a Police 
Officer to commit illegal and tortious acts 
maliciously and without cause, the action 
complained of being that he searched 
the house of the plaintiff, dragged him 
to the Thana, detained and kept him in 
confinement for several hours. The learned 
Judge, following the decision in Shahebzadee 
Shahunshoh Begum v. Fergusson (1) held 
that no notice was required. The next 
case is one desided by the same learned 
Judge and reported as Bakhtawar Mal v. 
Abdul Latif (AC). That was a suit against 
a Police Officer to recover certain books 
seized by bim in a search, the seizure of 
which was denied. The learned Judge 
held that notice was necessary and dis- 
tinguished his prior decision as being one 
in which the defendant had acted not in 


his capacity as a public officer, but 
illegally and in bad faith. He based his 
decision on the ruling of the Calcutta 


Bench in Jogendra Neth Roy Bahadur v. 
Price (4), The third case is one reported as 
Mumtaz Husain v. A. H. Lewis (20), the suit 
being one for damages for assault, the 
allegation being that the plaintiff, a Sub- 
Overseer, was assaulted by his superior 
officer in a fit of anger. The Judge held 
that the acts complained of were not acts 
purporting to be done by the defendant in 
his official ecapgcity. The fourth case is one 


(20) 5 Ind. Cas, 467; 7A. L. J. 301, 
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reported as Bachicha Singh v. Jafar Beg (12), 
and was a suit brought to recover damages 
against a Police Officer for malicious arrest. 
‘The learned Judge held that as the officer 
purported, to act in his -official capacity, 
notice was necessary. Putting aside the 
third of these cases as belonging to the 
first class, viz., cases where the act does 
not purport to have been done, we have 
two decisions of Banerji, J., which, with 
all respect, in my opinion, are not reconail- 
able; and another decision in which it was 
held that notice was required. 

Turning to Bombay, there are several 
desisious in which the section was construed, 
namely, cases reported as Bhau Balapa v. 
Nana (21), Sardarsingyg v. Ganyatsingji 
(22), Rajmal Manickchand Marwadi v. Anmant 
Anyaba (23), Cecil Grey v. Oantonment 
Committee of Poona (14) and Ohhaganlal 
Kishoredas v. Oollector of Kaira (15). These, 
however, dealt with the questions whether 
notice is required in snits against public 
offisers arising et contractu and suits in 
which no tortious ast was alleged but the 
public officer was a necessary party for the 
determination of the rights of the parties. 
The extreme view was taken in the last men- 
tioned case, in which it was held that even 
though no tortious act was alleged against 
the Collector, still as he had been acting 
in his official capasity in declaring the 
plaintiff’s mortgages illegal in exercise of 
the power conferred upon him by sestion 
3 of the Bombay Ast V of 1862, which 
declaration had enabled the mortgagors to 
take possession of the land, uotice was 
necessary. The Court lays down that the 
true test of an action for the purpose of 
section 424 is, whether the wrong som- 
plained of as having been done by the 
public officer sued amounts to a distinst 
aot on his part and whether that act 
purported to have been done by him in 
his official capacity. This, it may be 
pointed ont, is the test applied by the 
only decision of a Bensh in Calcutta, viz., 
Jogendra Nath Rey Bahadur v. Price (4). 

Turning to the Madras Cuses, Anan- 
tharaman v. Ramasami (24) was a suit to 


(21) 18 B. 843; 18 Ind, Jur. 394; 7 Ind. Dee. (N. s.) 
228 . 


~ (22) 14 B. 896; 7 Ind. Deo, (N. 8.) 724, 
(23) 20 B. 697; 10 Ind. Dec. (N. s ) 1083, 
(24) 11 M. 317; 4 Ind. Deo. (x. s } 220, 
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recover money due on a promissory note 
from a minor under the Court of Wards. 
The Collector, being a party as guardian 
ad litem, pleaded that he was entitled to 
notice. The Court simply stated that no 
notices is required nnless the suit is brought 
against a public officer in respect of an 
act done by him purporting to be in 
discharge of his duty, and that clearly 
this suit was not of that class. There is, 
however, one decision, Second Appeal No, 
1545 of 1901, which directly deaides the 
point. That was a suitagainst a Karnam 
for damages for malicious prosecution, The 
Karnam had sold certain trees by public 
auction which were purehased by the 
plaintif and cut by him. The defendant 
reported to the Tahsildar that the plaintiff 
had cut down more trees than he had 
purchased and put in a complaint against 
the plaintiff, The Magistrate tried the 
case and found that the defendant’s story 
was false. The plaintiff brought this suit, 
and the issues framed were whether the 
defendant prosecuted the plaintiff malicionsly 
and without reasonable and probable caase, 
and whether the suit was not maintainable 
without notise. It was foued by the 
District Munsif that the defendant was 
actuated with vindictive spirit and personal 
motives and did not ast bona fide. The 
District Judge returned no finding on the 
Ist issue, but found that the acts com. 
plained of were done in his official 
capacity, and that, therefore, notice was 
necessary. In second appeal it was urged 
that no notice was necessary andthe Bench 
held that the decision of the District Judge 
was right, 

There are in all the Courts a large num. 
ber of decisions on other Statutes where the 
words ‘purporting to aot’ and ‘official 
capacity ’ are construed. I have not thought 
it necessary to deal with these because 
the finding of the luwer Appellate Oourt 
is clear that the act was one purported to 
be done, eto., and the only question raised 
before us was whether malisious action took 
the case out of the section, 

Our attention bas been drawn to several 
English oases in which the words ‘act done 
in pursuance of the Act’ have been construed 
for the purpose of ascertaining whether 
the suit had been brought within a certain 
time after the act committed. But for the 
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same reasons that I have not thought it 
necessary to examine the Indian cases other 
than those on this particular section, 1 do 
not propose to deal with them. 

The result is that there is a distinct 
ruling that notice is necessary even where 
the action is malicious in Jogendra 
Nath Roy Bahadur vy. Price (4) and 
another one in our own Court, and there 
is no desision of a Bench the other way. 
This being so, I see no reason why we 
should not give the construction to the 
language of the section which it naturally 
bears. I am, therefore, of opinion that this 
suit is bad for want of notice. But as my 
learned brother has doubts in the matter, 
J agree to the reference to a Full Beach in 
the terms suggested by him. 


This second appeal same up for hear- 
ing on the 5th March 1918, in pursuance of 
the above Order of Referense, 

The respondents’ Counsel was called on to 
argue first, 

Mr. T. Prakasam, for the Respondents, 
contended that notice under sestion 80 
of the Civil Procedure Code was unneces- 
sary wheregthe public offcer acted mala fide. 
The word ‘purporting’ means ‘intending’ 
and not ‘pretending.’ Notice was held not 
necessary in Shahebzadee Shahunshah Begum v. 
Fergusson (1), Raghubans Sahat v. Phool 
Kumari (6), Peary Mohan Das v. Weston (7), 


Ganoda Sundary Chaudhurant v. Nalini 
Ranjan Raha (5), Collector of Bijnor v. 
Munuvar (11) and Muhammad Saddiq 


Ahmad vy. Panna Lal (9). 

The following English Statutes were 
referred to: Larceny Act, 24 & 25 Vio, 
C. 99, seation 33; 24 Geo. 1I, O. 44, section 1. 

A large number of English decisions were 
cited. 

Mr. T. V. Vencatrama Atyar (with him Mr. 
R, Rujagopala Aiyar), for the Appellants.— 
The words ‘purporting to act’ mean ‘pro- 
fessing to act. The only question is, 
whether the act was done by the officer 
in his official or private capacity, If in 
. the former, he is entitled to notice of action. 
The object of the notice is to enable the 
officer to square up the matter before action 
and make amends. The question of bona fides 
is one of faot and is a kind of test to deter- 
mine whether the officer did the act in his 
official capacity. 
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OPINION. 

Waris, C. J.—As observed by Seshabiri 
Aiyar, J., in his order ofreference, the 
point for decision is whether in consequence 
of his want of bona fides the first defendant 
forfeited bis right to notice before suit 
under section 80 of the Code of Civil 
Procedure. Both the referring Judges were 
of opinion that the ast done by the defend- 
ant came within the words “any act 
purporting to be done by such publis 
oficer in his official capacity.” These 
words were introduced into section 424 of 
the Code of 1877 by Act XII of 1879, 
and the corresponding section 80 of the 
present Gode, was further , amended by 
substituting “any” for “an” and “such 
public officer” for “him.” According to the 
Concise Oxford Distionary recently pub- 
lished at the Clarendon Press, to “purport” 
in this context means to “be intended to 
seem,” There can be no doubt that the 
ast of the Village Munsif in handing over 
the surplus proceeds of the revenue sale 
to the defaulting owner was an act ‘intended 
to seem” to be done by him in his offisial 
capacity so as to render notice of suit 
necessary, if effect is to ba given to the 
language of the section according to the 
natural meaning of the words used. The 
Legislature may well have considered it 
desirable to require notice of suit to be 
given in all such cases, and I see no reason 
for putting a restrictive construction upon 
the section. It is significant that the words 
" purporting to be done” are wider than 
“done or intended to be done under the 
provisions of this Act” in section 264 of 
the Public Health Act, which appear to be 
the most comprehensive words used in any 
of the corresponding statutory provisions in 
England, seeing that they also include 
“acts intended to seem to be done in his 
official capacity; and it is quite probable 
that they were chosen on that very ground 
and fer the purpose of making the English 
desisions inapplicable. As observed in 
Booth v. Olive (25) it is not very easy to 
reconcile all the observations that are to 
be found in the English cases, and they 
must be read with reference to the ciroum- 
stances of each particular case. Further, 


(25) ee) 10 0. B. 827; 2 L. M, & P, 283; 26 LJ 
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the current of English desisions does not, 
in “ny opinion, support the view taken in 
Shahebzadee Shahunshah Begun v. Fergusson 
(1) that notice is only requisite in the case 
of inadvertent aots and cannot ba required 
where there’is a want of bona fides. On 
the contrary in Kirby v. Simpson (23) 
it was expressly laid down by Parke, B, 
and the Court of Excbequer that “a 
person may act maliciously and yet act 
in the execution of hir offiee as a Justice 
of the Pease,” and that in such a gase 
notice must ba given to him. Similarly 
in Royal Agurium v. Parkinson (27) in the 
Court of Appeal, where Kirby v, Simpson 
(26) was cited for the appellants, it was 
not even contended on the other side that 
the finding of malice against the defendant 
disentitled him to notice if he was other- 
wise entitled to it. In the third and most 
authoritative edition of Bullen and Leake’s 
Presedents of Pleadings, 1863, the learned 
authors sum up the effect of the decisions 
on the various English Statutes at page 759 
as follows: “A parson is entitled to notice 
of action as acting under or in pursuance 


of a Statute or in execution of his office, . 


where he bona fide believes in tha existence 
of facts which, if existing, would justify 
his acting in pursuance of the Statute or 
in execution of his office.” In the present 
case there were facts justifying the Village 
Munsif in acting in his offisial capasity, 
and there was no oseasion for him to 
resort to the defence that he bonz fide, 
_ though erroneously, believed in the existence 
of such facts. In so far as WShahebzadee 
Shahunshah Begum y. Fergusson (1) and 
the cases which follow it lay down that 
the section only applies to acts done in- 
advertently in the course of official duty, 
I am unable, with great respect, to follow 
them, as they appear to me to be ingon- 
sistent ‘with the plain language of the 
section, unsupported by the English decisions 
on the more restricted provisions of the 
English Acts, and opposed to the later 
decision of the same Court in Jogendra 
Nath Roy Bahadur v. Price (4) and to 
the other decisions mentioned in the order 


(26) (1854) 10 Ex, 358; 20. L. R. 1986; 23 L. J. M. 
C. 165; 1S Jur. 983; 102 R. R. 624; 156 E. R. 4382. 
(27) (1892) 1 Q. B. 481;61 L, J. Q. B. 409; 66 L. 
T, 518;-40 W. R. 450; 56 J, P, 494, 
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of reference. My answer is that notice 
is necessary in the circumstances stated. 

Sapasiva AIYAR, J.—-The verb “purport” 

is defined in the Concise Oxford Dictionary 
as ‘convey,’ ‘state,’ ‘profess,’ “be intended to 
seein”; and the Latin root signifies “carry 
forth.’ The synonym “profess” has as 
two of its definitions ‘pretend’ and ‘openly 
declare’. 
7 I, therefore, think that the expression 
any act purporting to be done by such 
public officer in his official capasity” found 
in section 80 of the Civil Prosedure Code 
mehns “any act of a publio officer which 
is intended by him to carry forth or 
convey to the minds of all persons who 
become aware of that act the impression 
that he did the actin his official capacity 
and not as an ordinary private individual 
and which has the effect of conveying such 
an impression by its seeming or appearance.” 
The usual way in which such an intention 
is conveyed to the minds of others is by 
the officer openly declaring at or about 
the time of the doing of that act that he 
was acting in his official capacity, and by 
the “act” being in its nature such as is 
done by a person in such an offical position 
and not by a mere private individual. In 
most cases, his conduct and declarations 
at or about the time of the doing of the 
ast and the nature of the act wonld be 
conclusive as to their eonveying to the 
minds of those who become cognisant of 
the act that it was done in his offisial 
capacity. An act done by a publio 
officer would “purport” to be an act done 
in his official capacity, not only if it 
was properly and rightly done by him in 
such capacity and within his powers, but 
also if if has such a reasonable resemblance 
(though a false or pretended resemblance) 
to a proper and right act that ordinary 
persons could reasonably sonclude from 
the character of the acts and from the 
nature of his official powers and duties that 
it was done in his < ficial capacity. 

But if the act done is so outrageous 
and extraordinary that no reasonable man 
could detest init any resemblance to any 
act which the powers of such an officer 
sould allow him to do on the facts ag 
represented and declared by such officer, 
his mere allegation that he did the act in 
his official capacity would not suffice, 
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- I shall, with diffidence, attempt two 


'illustrations. I. A Sub-Registrar carries off 


by foree ‘his neighbour’s’ plough-bullocks to 
Sub-Registrar’s own . lands, 
making at the time the loudest declaration 
that he was acting as Sub-Registrar and 
was entitled as such offiser to carry off 
his neighbour’s plough-bullocks to cultivate 


his (the Suh Registrar's) lands. Ag there 


is no resemblance whatever -between. the - 


Sub-Registrar’s duties and the plonghing 
of the Sub-Registrar’s lands or the carrying 
off of his neighbour's cattle, I do not 
think that it could be said that his act 
“purported” to bs done in his official 
capacity whatever he might have professed, 
[The line of demarcation may of course 
become thin in many cases. In Muhammad 
saddiqg Ahmad v. Panna Lal (9) Banerji, 
J., held that a Sub-Inspestor of Police 
who took advantage of his position as a 
Police Officer to wrongfully search the 
plaintiff's house, to keep him for som9 
hours in a Thana and to publicly abuse 
him owing to his private enmity against 
the plaintiff could not be said to have 
purported to act in the discharge of bis 
official dety and was, therefore, not entitled 
to notice under section 424 of the old 
Civil Procedure Code corresponding to the 
present section 80, I am, doubtful . about 
the ‘soundness of this decision so far as it 
relates to the acts of house-search and 
confinement in the Thana though as regards 
the act of public abuse, the decision seams 
‘to be right as such public abuse is never 
the duty of a, Police Offiser.] IT. My 
other illustration may be stated thus: 4, 
a Police Inspector, was told by his friend 
B that Bs stolen, property was in O's 
å, to help his friend B, forges a 
magisterial warrant, goes to O's house, 
and makes a search in his official uniform 
declaring that he does sc as a, Police 
Officer on the strength of the magisterial 
warrant. As every ordinary on-looker will 
take it that A is making his search in 
his -capacity as a Police Officer, I think 
act was one purporting to be 
done in his ‘official capacity, and he is 
entitled to notice if sued for such an act. 
See na 
(4) - (Macpherson, and 
and Jugul Kishore v. 


Ameer ‘Ali, JJ.) 
Jugal Kishore (28), 
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though this latter case turned upon section — 
49 of the Allahabad Municipalities ® Aot 
(which, however, uses the same expression 
‘purporting to be done” as section 80 of 
the Civil Procedure Code.) 

The English .desisions construing ex- 
pressions like “done in pursuance of” or 
“done under’ the authority of” or ‘an act 
in execution of a public office” or “done 
in execution or intended ` execution of his 
office” and go on are not only of very 
little use but only tend in my opinion to 
confuse the mind in thé interpretation of 
the expression “purported to be done” 
used in section 80 of the Civil Procedure 
Code. - 

In the present case, the appellant’s act 
in paying over the balance of the revenue 
sale proceeds to the defaulter was an act 
falling within the ordinary duties of his 
office as Village Munsif and he clearly 
professed to do it in execution of that 
duty, and if would be quite reasonable on 
the part of an ordinary third person, who 
becomes aware of the Village Munsit’s act 
in so returning the balance to the defaulter, 
to receive the impression that the act’ was 
done by the Village Munsif in his official 
capacity. 

I think the question of the good faith 
or the bad faith of the public officer, 
either as regards his belief in the legality 
or propriety of his ast or the limit of his 
powers or the existence of fasts justifying 
the exercise of such powers, is irrelevant 
in the consideration of the question whether 
the cflicer is entitled to notice under section 
80 of the Civil Procedure Code. 

J, therefore, agree with my Lord in the 
answer given to the reference. 

SPENCER, J.—I agree with the two judg- ° 
ments just pronounced and with the opinion 
of the Calcutta High UCourt in Jogendra 
Nath Roy Bahadur v. Price (4), that whether 
the Police Officer’s ast complained of. is. 
legal or illegal, deliberate or inadvertent, 
notice under section 80, Civil Procedure 
Code, is necessary before a suit is instituted. 
I think, with due respect, that the decisions 
of the single Judges in Shahebzadee 
Shahunshah Begum v. Fergusson (1) ‘and 
Muhammad Saddiq . Ahmad vy. Panna . Lal 
(9) were wrong. ; aor 

We have been - asked to construe: the 


-words “any act purporting to be done by . 


. 1n 
hal 
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such publio officer in his offisial capacity” 
as Signifying ‘any act done by such public 
officer i in the honest belief that he wa3 nging 
in his official capacity.” 
“Parporting” literally means 
out,” and neither “profess” nor “pretend” 
is an exact synonym for- ib. - “Profess,” 
as its derivation suggests, generally implies 


“holding 


an open declaration -in words. ‘Pretend’ 
more often than not, is used where that 
which is held ont.is not what it really 


is, I think that. the word “purporting” 
- govers a profession by acts or by words or by 
appearance of what.is true as wellas of what 
is not true.. 


A private individual who pərsonated a 
Police Officer by wearing a Police uni- 
form and earrying a forged search warrant 
proceeded to search a house, would be 
“purporting” to act asa Police Offiser, though 
not being a Police Officer, he would not 
be entitled to notice under this section. A 
real Police Officor who acted similarly 
would equally be doing an act “purporting to 
be done in his official capacity,” and would be 
entitled to notice, even though his motives 
were malicious. 


When it is the intention of Govern- 
ment to protest official and judicial acts 
done by public servants’ in good faith, 
the Legislature makes use of the words 
“good faith’, as may be seen from seations 
76 to 79 and 99 of the Indian Penal 
Code, section 156, clause 4, of thea Local 
Boards Act and section 1 of the Judisial 
Officers’ Protestion Act. But in section 
€0, Civil Procedure Code, there is no 
qualification that the act must be one done 
in good faith to entitle the officar concerned 
to notice. In practices it would not always 
be easy at the stage of issuing notice to 
determine whether good faith existed before 
that question had been decided at the 
trial. Government undertakes the defence 
| Of their servants in actions brought against 


-them personally for official acts done by 


them in cases where those acts are 
.deemed defensible: The issue of notice 
.gives time to the publis officer “to, make 
-amends for his act or to report the Gase 


‘to Government and get himself defended | 


at the public cost, So noticais made com- 
` pulsary in all suits against public servants 
, for aots done officially. 
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A number of English cases havy been 
cited in the arguments and Mr. Justice 
Seshagiri Aiyar. has referred to some of 


them in ‘his Order of Reference. I find 
that little assistance is to be derived 
from them, as they are all. pronounce. 


ments as to the meaning of the language 
used in particular English Statutes, which 
is not identical with the language of the 
Civil Procedure Code which we have to con- 
sider. 
Reference answered in the uffirmative. 
M. C, P, 


ALLAHABAD HIGH COURT. 
Seconp CiviL Arrear No. 275 or 1917. 
May 8, 1918. 
Present:—Sir Henry Richards, Kr., 
Chief Justice, and Mr, Justice Tudball, 
MAKHAN SINGH—Derenpant— 


APPELLANT © 
DETSUS 
JAHAN KUAR AND AxoTaER—Pratntirrs— 
RESPONDENTS, 


Pre-emplion—Consideration—Burden of prouf- 
Property worth the amount stated in sale-deed, 

In a pre- -emption suit, prima facie the consideration 
in the sale-deed is to be "taken as the true considera- 
tien. Where, how ever, the plaintiff shows that the 
price is a very excessive one, he can shift the onus 
on to the vendee of showing that the consideration 
stated in the deed was actually given. [p. 98, col. 1.] 

Where it is found that the property is worth fully 
the amount stated in the sale-deed, the vendec is 
not bound to prove all tĦe details of the considera- 
tion. [p. 98, col. 1.] 

Second appeal from a decree of the Dis-». 
trict Judge, Mainpuri. 

Dr. Surendra Nath Sen, for the Appellant. 

Mr. Sham Krishna Dar, for the Respond- 
ents. 

JUDGMENT.—This appeal arises out of 
a suit for pre-emption. The first Court 
granted a decree on payment of Rs. .88. 
The lower Appellate Court confirmed this 
decree, The vendees appealed. The first 
point taken is that the custom is not 
proved ‘as giving a right to the plaintiffs. 
We consider that the Courts below were 
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justifi8d in holding that the plaintiffs had 
a right of pre-emption. The next point 
is the question of consideration. The 
consideration stated in the sale-deed is 
Rs. 2,000. The plaintiffs’ own witness 
admitted that the property was worth 
Rs. 2,400 and there san be no donbt that 
the property was worth atleast Rs. 2,000. 
lt is very difficult to understand how the 
Courts below came to give the plaintiffs a 
decree conditional upon payment of Rs. 88 
only. Prima facie the consideration in the 
sale-deed is to be taken as the true 
consideration. No doubt where the plaint- 
iif shows that the price is a very excessive 
price, he can shift the onus on to the 
vendee of showing that the consideration 
stated in the deed was actually given. 
To -all intents and purposes if Rs. 88 was 
the actual sum paid in the present ease, 
the transaction was a gift, in which case 
there would be no right of pre-emption 
at all. What the Courts below have really 
done is to throw the onus upon the vendee 
of proving all the details of the consideration, 
and this notwithstanding that the property 
is worth fully the amount stated in the 
sale-deed. The Courts’ below appear to 
have treatad the plaintiffs as if they were 
reversioners suing to seb aside a sale-deed 
made by another Hindu female.. We do 
not think ‘that the Court was justified in 
treating a suit for pre-emption in this 
way. If the reversioners think fit to 
challenge the alienation by the vendor in 
the present case they can do so, but in 
the present pre-emption suit we think the 
plaintiffs must pay the consideration stated 
in the sale-deed. We accordingly vary 
the decree of the Court below by sub- 
stituting the sum ofeRs, 2,600 for the sum 
of Rs. 88. This sam must be paid on or 
before the 8th of August next, If the 
sum is not paid within this time the suit 
will stand dismissed with costs in all Courts. 
In any event the appellant will get his costs 
of this appeal. 


Decree varied. 
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PATNA HIGH COURT. 
Corracsx U1IRG JLT. 
APPBAL FROM AvpsLLare Dueoxse No. 02 OF 
1917. 
April 16, 1918. 
Present :—Mr Justice Chapman and 
Mr. Justice Roe. 
Maharaja Kunwar MANMATH NATH 
ROY— APPELLANT 
versus 
Setkh AMEER KHAN — RESPONDENT. 

Contract relating to land—Third party, whether can 
take benefit of contract. 

In contracts relating to land a third party may 
take the benefit of the contract if 16 has a 
beneficiary interest in its purpose. [p. 99, col. !.] 

Plaintiff-landlord contracted with Government to 
maintain the rights of all tenure-holders entered in 
the Record of Rights prepared prior to the giving of 
a kabuliyat by the plaintiff. He nevertheless brought 
a suit for a declaration that one of the tenure- 
holders covered by the Record of Rights had obtained 
a fraudulent entry therein and hud no such rights 
as there entered: 

Held, that the plaintiff was not entitled to main- 


tain the suit. [p. 49, col. 2 ] 

Appeal from a decision of the Distrigt 
Judge, Cuttack, dated the 14th May 
1917, confirming that of the Additional 
Munsif, Jaipur, da ed the 23rd Nove nber 
1916. 

Messrs. J. N. Buse and S. O. Bose, for the 
Appellant. 

Mr. Baikuntha Nath Dutta, for ‘the Re. 


spondent. i 
JUDGMENT. A 

Roz, J.—The question in issue in this 
appeal is one of some importance and has 
been the subject of an abortive reference 
to a Full Bench of the Calentta High 
Court, The facts are briefly that the 
appellants have contracted with Government 
to maintain the rights of all tenure holders 
entered in the Record of Rights prepared 
prior to the giving of a kabuliyat by the 
appellants. They nevertheless bring this 
action for a declaration that one of the 
tenure-holders covered by this Record of 
Rights has obtamed a fraudulent entry 
therein and has no such rights as those 
recorded. The learned Judge bas desided 
as a question of law that having regard 
to the termsof this kabulzyat the appellant 
cannot maintain this action. On this 
ground the appellant appeals to this Court 
and quotes in fhe first instance the reference 
to the Full Bench of the Calcutta High 
Court made by Coxe, J., and Imam, dJ, 
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[M gumatha Nath Mitter ~, Rat Kishore 
Mahantt (1) |, Tho oases relied on in 
support of the contention of the respondents 
are those of Gour Ohandra Saha v. Mani 
Mohan Sen (2) and Jahandar Baksh Mallick 
v, Ram Lal Hazra (3). But in relying 
upon the latter case, it seems to me, the 
learned Vakil hag lost sight of the dis- 
tinction which Mookerjee, J., drew between 
the Gour Chandra’s case (2) and the cases of 
Tananidhi Raghunath Puri v. Pitambar Gajen- 
dra Mahapati (4) and Chandramont Mohantd 
v. Manmatha Nath Mitter (5), The reference 
to the Fall Bench seems to be based chiefly 
upon the decision in Tweddle vy, Atkinson (6) 
and the decision of the Judicial Committee 
in Jamnı Das v. Ram Autar Pande (7), That 
the rule in these cases is not of universal 
application is clear from the desision in 
Rogers v. Hosegood (8), which is clear authority 
for the proposition that in contracts relating 
to land a third party may take the benefit of 
the contract if they havea beneficiary in- 
terestin its purpose. In Nawab Khwaja 
Muhammad Khun v. Nawab Husaini Begum 
(9) the prinsiple of Tweddle y. Atkinson 
(6) was held to be inapplicable to a oase 
tn which, though the respondent was no 
party fo the original agreement, she was 
clearly entitled to proceed in equity to 
enforca her claim. The cases of Gour 
Chandra Saha v. Mand Mohan Sen (2) and 
Jakandar Baksh Mallick v. Ram Lal Hazra 
(3), as Mookerjee, J., explains, were based 
on the principle that the tenants them- 
selves had waived the conditions imposed 
upon the landlord by the Government and 


(1) 17 0. L, J. 70 (Notes), 
O Fii Ee 
) , Cas. 565; 110, L. J. 364140. W. N, 
470; 37 0. 449. Ki 

(4) 50. L. J, 67. 

(67 5 Ind. Cas. 301; 11 C. L. J. 68. 

(6) (1861, 1 B. & S. 39339 L J. Q. B. 265; 4 L. T. 
468; 9 W. R. 781; 8 Jur. (N. s.) 332; 121 E. R. 762; 124 
R. R. 610. 

(7) 13 Ind. Cas. 304; 39 I. A. 7; 16G W. N. 97; 11 
M. L. T. 69 A. L. J. 37; (1412) M.W. N 32150. L 
Ta Bom. L, R l; 21 M. L. J. 1id%: 34A. 63 
- (8! (1900) 2 Ch 883; 6IL J. Ch. 632; 83 L. T. 186; 
48 W. R. 659:16 T L. R. 489 

(9) 7 Ind. Cas, 237; 37 I. A. 1520140 W. N. 845; 
TA. L.J, 871; 1910+ M. W. N. 3'38 M.L. T. 147; 
12C. L J. 203 12 Bom, L. R, 638; 20 M. L. J, Bl4; 
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could not now resile from their Waiver. 
There has in the case before us been no 
walver of the conditions imposed by the 
Government. l am of opinion that these 
conditions prevail and that advantage may 
be taken of them by the tenant and that 
the cases before us are not maintainable 
until the condition has been removed by 
waiver on the paré of the tenants on the 
estate or by the Government who wera 
parties to the original contract. The appeal 
should, therefore, be dismissed with costs. 
CHAPMAN, J.—I agree, 
Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Civit Revision No. 18 oF 1918, 
May 16, 1918. 
Present :—Justice Sir P, C. Banerji, Kr., 
and Mr. Justice Ryves, 
JWALA PRASAD AND ANOrAuR— PLAINTIFFS 
~ Å PPLIOANTS 
VETEUS f 


EAST INDIAN RAILWAY COMPANY— 


DerenpanTs—Orposits PARTY, 

Civil Procedure Code (Act V of 1908), s. 115, O. 
VII, r. 10, O. ALIH, 7.1 (a)—Order returning plaint 
jor presentation to proper Court, confirmed on appeal— 
Appeal, second, maintainability of—Revision, whether 
ties. 

No second appeal lies against an order of 2 
District Judge confirming an order of the trial Court 
directing the return ofa plaint for presentation to 
the proper Court. [p. 109, col. 1.] 

If in the exercise of his jurisdiction in deciding 
an appeal from an order of the trial Court returning 
a plaint for presentation to the proper Court, the 
District Jadge commits an error, that does not give 


- the aggrieved party a right toapply to the High 


Court in revision under section 116 of the Civil 
Procedure Code. [p. 100, col, 1.] 

Civil revision from an order of the Distriot 
Judge, Cawnpore. 

Mr. B. M. Vyas, for the Applicants, 

Mr. Ladii Prasad Zutsht, for the Opposite 
Party. 

JUDGMENT.—The plaintiffs brought 
a suit against the Hast Indian Railway 
Company in the Court at Cawnpore for 
recovery of certain money deposited by 
them witb the Railway Company in 
Calcutta. The Subordinate Judge held that 


trict Judge had jurisdistion to 
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the Cawnpore Court had no jurisdiction to 
entertain the suit and ordered the plaint 
to bə returned for presentation in the 
proper Coart. An appeal was preferred 
from this order to the District Judge and 
the learned District Judge affirmed the 
decision of the Court of first instance. 
This is an application for revision of the 
appellate order of the District Judge. 
Admittedly no appeal lies from such an 
order. It ig also admitted that the Dis- 
entertain 
the appeal before him. If in the exercise 
of his jurisdiction he committed an error 
(we do not hold that hedid so), that does 
not give the applicants a right to apply 
in revision under section 115 of the Code 
of Civil Procedure. In our opinion this 
application cannot be entertained, 
We accordingly dismiss it with costs. 
Application rejected, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrez No. 743 
or 1916. 
March 14, 1918. 
Present .— Mr. Justice Fletcher and Justice 
. Sir Shamsul Huda, Kr. 
BROJONATH SARMA— PLAINTIFF 
— APPELLANT 
versus 


MAHESWAR GAHANI AND 0THERS— 
DEFENDANTS —RBSPONDENTS, 

Landlord and tenant— Surrender, whether requires 
avritten document—Surrender by operation of fate. 

In this country, in order to surrender a lease, no 
document in writing is necessary, least of alla 
registered document. [p. 101, col. 1.) 

Where a person, having a periodic settlement of 
Jand under Government, "makes it over to others, 
who thereupon approach the Government and get 
a new.lease in respect thereof, the taking of the 
new lease operates as a surrender of the interest of 
the previous ssttlement holder by operation of law, 
so that no outstanding interest in the land is left in 
him. [p. 101, col. 1.] 

Appeal against the decree of the Sub- 
Judge of Assam Valley Districts, dated the 
23rd December 1915, reversing the decree of 
the Munsif, Sibsagar, dated the 27th April 


1914. 
FAOTS appearfrom the judgment. 
Babu Khitish: Ohunder -Chuckerbarty, for 
Mr. N. ©. Burdalots, for the ‘Appellant.— 
The Pattah granted to my client is the 


INDIAN CASES. 


[1918 


evidence of his title, The previous owner 
practically surrendered the lands to the land- 
lord. In this country no document in 
writing is neeessary for the purpose of a 
surrender. My client is, therefore, entitled 
to the land in suit, 

Babu Narendro Kumar Bose, forthe Re- 
spondents,— Kanakeswar, the previous owner, 
deposed that he had given the lands to the 
plaintiff and the defendants. It was, therefore, 
a case of a gift or of a sale. When there waa 
no delivery of property, the property could 
not be transferred without a registered in- 
strument, vide, Sibendrapada Banerjee 
v. Secretary of State (1), 

[FLetcazr, J.—That case is distinguish- 
able from this case |. 

The plaintiff is in possession of more lands 
than those to which he is entitled. 

[Babu Khitish Chunder Chuckerbarty, for the 
Appellant.—I offer to have an inquiry as to 
whether my client is in possession of any 
portion of the land covered by the de- 
fendants’ Pattal | 

No such inquiry is necessary in the present 
case, 

JUDGMENT. 

FurtcHer, J.—This is an appeal by the 
plaintiff against the decision of the learned 
Subordinate Judge of the Assam Valley 
Districts, reversing the decision of the 
Munsif of Sibsagar. The suit was brought 
to recover land and for mesne profits. The 
facts are these: Originally a person named 
Kanakeswar had a periodic settlement of 
the property. He got into difficulties and 
made over the land to three persons, namely, 
the plaintiff, the defendant Moheswar and 
another named Chakari. Those persons 
then approached the Government and new 
Pattahs were granted. The plaintiff now 
sues to recover the land in his Pattah, 
When the land came to be partitioned, the 
Sub-Deputy Collector seems to have made a 
mistake and put the defendants in possession 
of a portion of the land covered by the 
plaintiff’s Pattah, and the present suit was 
brought by the plaintiff to recover that 
portion of the land covered by his Pattah 
which the defendants were improperly put 
into possession of. The learned Judge of the 
lower Appellate Court dismiseed the suit, on 
the ground tat the original Pattah to 
Kanaseswar was an outstanding interest 

(1) 340. 207; 5 C. L. J. 390, 
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and that it had not been got over and, there: 
fore® the defendants were entitled to set up 
the plea that the plaintiff had not got an 
immediate interest in the land entitling him 
to maintain a anit in ejectment. I do not 
think that that is right. In this country, 
it bas been held over and over again that in 
surrendering a lease no document in writing 
ig necessary. The learned Judge seems to 
have assumed that in order to surrender a 
registered document was necessary. It was 
not a sale in this oase, and a surrender to 
the landlord has been held over and over 
again in this country not to require any 
registered document. Therefore, when the 
parties took this new lease from Government, 
it operated as 
of law, and the learned Judge’s view that 
there was an outstanding interest cannot be 
supported. It is quite obvious in this case 
that success should be onthe side of the 
plaintiff. The plaintiff offered to have an 
enquiry as to whether he was in possession 
of any portion of the land covered by the 
defendants’ Pattah and the defendants wisely, 
I think, refused to have such an enquiry. 
It is quite clear that there had been an 
error made by the Sub-Deputy Collector in 
having inducted the defendants into a 
portion of the land covered by the plaintiff’s 
Pattah. The decree of the learned Judge 
of the lower Appellate Court is accordingly 
set aside and the decree of the Munsif re. 
stored with costs both in this Court and 
also in the lower Courts. 
SHAMBUL Hepa, J.—I agree. 
Decree set aside, 


ALLAHABAD HIGH COURT, 
First Cryin Arrear No. 391 op 1915. 
May 13, 1918. 
Present:—Mr. Justice Tudball and 
Mr. Justice Abdul Raoof. 
RAM CHANDRA NAIK KALIA— 
PLAINTIFF — APPELLANT 
versus 
RAGHUNATH SARAN SINGH DEO 


AND ANOTHER — DEFENDANTS RESPONDENTS. 
Civil Procedure Code (Act V of 1903), s. 178 — 
Rateable distribution -Guit by one decree-holder for 


a surrender by operation . 


. 


paid to other decree-holderg befora 
maintainability of— Mode of dis- 


refund of moneys 
actual distribution, 
tribution. 

A suit by a decree-holder to recover the sums 
improperly awarded to other decree-holders of the 
same judgment-debtor under section 73 of the Civil 
Procodure Code, before the money has been actually 
paid to them, is premature and cannot, therefore, 
be maintained. [p. 102, col, 1.) f 

Plaintiff and defendants obtained decrees against 
the estate of one F. In execution of the decree 
obtained by defendant No.1 plaintiff applied for 
rateable distribution. It was found that the judg- 
ment-debtors in the plaintifi’s decree represented 
only three-fourths of the estate of F.: 

Held, that only three-fourths of the amount ree 
covered in execution of defendant No. 1’s decree was 
liable to rateable distribution. [p. 102, col. 1.] 


First appeal from a deeree of the 
Subordinate Judge, Mirzapur. 
Messrs. Sital Prasad Ghosh and K. N. 


Laghate,for the Appellant. 

Mr. B, E. O’Conor, the Hon’ble Dr. Tej 
Bahadur Sapru and Mr. Lalit Mohan 
Banerji, for the Respondents. 


JUDGMENT.—This 
appeal. He and the two defendants-re- 
SPondents are three deoree-holders. One 
Farzand Ali died leaving a certain number 
of heirs of whom Musammat Najm-un- 
nissa was one, she being his widow. She 
brought a suit as against her go-heira to 
recover Rs. 97,500 due to her as dower. 
The other two  defendants-respondents 
bronght suits azainst all the heirs of Farzand 
Ali inoluding Najm-un-nissa and obtained 
decrees as against them for monies due 
from Farzand Ah. In all three eases 
the sums found due were resoverable from 
the assets of Farzand Ali which had some 
to the judgment-debtors by inheritance. 
A certain property was attached and sold 
in execution of the decree obtained by the 
defendant No. 1, and, the plaintiff applied 
for rateable distribution, so also did de- 
fendant No. 2. The plaintiff, we may state 
here, is the transferee of the desree of 
Musammat Najm-un-nissa. Rateable distri- 
bution was allowed only in respect to ths of 
the sum recovered, inasmuch as the judgment- 
debtors in the plaintiff's decree represented only 
?ths of the estate. Before the money was paid 
out to the other two decree-holders, plaintiff 
brought the present suit actually to recover 
the sums whith he considered had been 
improperly awarded to the other two defend- 
ants. The Court below dismissed his suit, 
holding, in the first place, that it was pre- 


is a plaintiff's 
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matura having been brought before the money 
had actually been paid, and secondly, on 
the merits holding that proper rateable 
distribution had been made. It based ita 
decision on the Full Bench decision in Gonesh 
Das Bagria v. Shiva Lakshman Bhakat (1), 
That is a decision which has been followed 
in this Court in the ease of Gatti Lal v. 
Bir Bahadur Sahai (2). The plaintiff comes 
here on appeal and challenges the lower 
Court’s finding. It is quite clear as a matter 
of actual fact that the suit was premature, 
inasmuch as it was brought before the money 
had been paid but it is unnecessary to decide 
the appeal on a technical point when on the 
merits it must equally fail. 

The two decisions mentioned above apply 
to the case, and it is quite clear that the 
Court below has rightly applied the principle 
laid down therein. The plaintiffs judgment- 
debtors only represented ?ths of the estate and 
clearly only {ths of the amount recovered 
was liable to be distributed rateably. The 
figures of the distribution have not been 
shallenged. In our opinion there is no forse 
in the appeal. We, therefore, dismiss it with 
costs, . 
i ' Appeal dismissed, 


(1) 80 C. 583; 7 0. W. N. 414 (F. B.). 
| (2) 27 A. 158; A, W. N. (1904) 200; 1 A. L. J, 562. 


PUNJAB CHIEF COURT. 
SEGOND Oivi Aprkas No. 2729 or 1917. 
May 7, 1915, 

Present:—Mr. Justice LeRossignol and Mr. 
Justice Wilberforce. 

SANT SINGH——PLAINTIFF— APPELLANT 
VETSUS 
Musammat LACHHMI AND OTBERS— 


DEFENDANTS ~— RESPONDENTS, 

Estoppel -Benamidar allowed to pose as ostensible 
ownerand to alienale property—Real owner, whether 
can deny title of benamidar. 

Tn a suit for recovery of a mortgage-debt it appeared 
that the house in question was mortgaged to the 
plaintiff's father by P, the owner, in 1906. In 1$09 
P. sold it to respondent L., wife of O. A portion of 
the mortgage money due to P. was paid offand in 
security for the balance L. executed a mortgage deed 
in favour of plaintiff’s father. Plaintiff's claim to 
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realize the mortgage-debt asa charge on the house 
was opposed by A a third party, who in 1912 obtajned 
a decree against O,, followed by another decree which 
declared that the mortgaged house was the property 
of C. and that L. was merely the benamidar: 

Held, (1) that inasmuch as C. allowed L. to pose as 
the ostensible owner of the property and attested the 
mortgage by L. in favour of the plaintiff, O. was 
estopped from denying as against a bona fide 
encumbrancer for value that respondent L was not 
competent to deal with the property; [p. 102, col. 2; 
p. 103, col. 1.] 

(2) that A., who claimed through C. as his creditor, 
had no superior rights against the plaintiff to that 
of C. and the plaintiff’s claim must, therefore, prevail 
against A,’s debt, [p. 108, col. 1.] 


Second appeal from the deeree of the 
District Judge, Amritsar, dated the 18th 
August 1917, affirming that of the Subordi- 
nate Judge, lst Class, Amritsar, dated the 
30th March 1917, dismissing the claim. 

Bakhshi Tek Ohand, for the Appellant. 

Mr. Lal Ohand Mehra, for Atma Singh, 
Mr. Santanam, for Deva Singh, and Mr. 
Badar.ud din Kuresht, for Musammat Lachhmi, 
Respondents. 

JUDGMENT.—In 1906 the house in ques- 
tion was mortgaged to the plaintiffs father 
by Partab Singh, the owner. In 1909, 
Partab Singh sold the house for Rs. 1,400 
to Musammat Jachhmi, the wife of Charan 
Singh. A portion of the mortgage money 
due to Partab Singh was then paid off and 
in security for the balance Musanvmat 
Lachbmi executed a mortgage-deed for 
Rs. 900 in favour of plaintiff’s father, 
Plaintiff now wishes to realize his mortgage- 
debt of Rs. 900 from the house in question. 
but is opposed by Atma Singh, a third 
party, who in 1912 obtained a decree 
against Charan Singh, followed by another 
decree whioh declared that the mortgaged 
house was the property of Charan Singh 
and that Musammat Lachhmi was merely 
the benamidar, The Courts below have 
dismissed the plaintiff’s suit, on the ground 
that the encumbrance created by Partab 
Singh had been exchanged by the plaintiff 
for the encnmbrance created by Musammat 
Lachhmi which, owing to her lack of title, 
was of no value to the plaintiff, and, there. 
fore, the Courts below held that the plaint- 
iff had no lien upon the property in suit. 

In our opinion, the decision of the Courts 
below is incorrect. Even if the name of 
Musammat Laehbmi was entered benami 
inthe sale deed of 1909, she was allowed 
by he: husband Charan Singh to pose ag 


. 
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the ostensible owner of the property. He 
atfisted the mortgage ‘in plaintiff's favour 
by Musammat Lachhmi and he is sonse- 
quently estopped from denying as against a 
bona fide encumbrancer for value that 
“Musammat Lachhmi was not competent to 
deal with the property. Atma Singh, who 
glaims throngh Charan Singh as his sredi- 
tor, gan have no superior right against the 
plaintiff to that of Charan Singh and, 
therefore, the plaintiff's claim must prevail 
against Atma Singh’s debt, For these 
reasons, we accept the appeal and revers- 
ing the decree of the Court below, decree 
the plaintiff’s claim with costs throughont, 
which shall be paid by Atma Singh. The 
other respondents shall bear their own costs. 
Appeal accepted. 


£ 


ALLAHABAD HIGH COURT, 
Seconp Orvin Appear No. 935 or 1916. 
May 3, 1918. 

Present: ~Mr. Justice Tudball and Mr, 
Justice Abdal Roof. 

MAN MOHAN LAL —PnANTIPE——APPELLANT 

- Versus 
GOPI NATH AND otrages—Derenxpdants— 
RESPONDENTI. 

Ewecution—Sale—Property -transferred by auction. 
purchaser—Transferee deprived of possession— Refund 
by auction-purchaser—Suit to recorer purchase-money 
by auction-purchaser from decree-holders, whether 
niaintainable. ; 

Certain property was attached in execution of a 
decree. One P. claimed the property but his «bjection 
was disallowed. He then brought a suit for declara- 
tion which was also dismissed. In appeal, however, 
he obtained a decree thaf the property attached 
belonged to him and that the judgment-debtors had 
nointerest in it. Inthe meantime the property bad 
been pnt to sale and had been purchased by the 
plaintiff who had transferred ittoS B. sued §. and 
obtained possession of the property, whereupon the 
plaintiff refunded to 8 the price paid by the latter. 
The plaintiff then sued to recover the sale price 
paid by him from the decree-holder and other credi- 
tors of the judgment-debtors among whom if had 
been distributed: RESI 

Held, that the suit was not maintainable. 

Second appeal from a deorge of the District 


Judge, Bareilly. 
Mr, Gulzari Lal, for the Appellant, 
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Mr. S. M. Sulaiman, for the Respondents. 

JUDGMENT.—This and the connected 
Appeal No, 936 of 1916 arise out of the same 
suit, The facts are simple. Ganesh Prasad 
and others obtained a decree against Asharfi 
Laland others. They had prior tothe suit 
obtained attachment of certain property. One © 
Badri Prasad came forward and claimed the 
property as hisown and his objection was 
disallowed. He thereupon brought a suit 
for. a declaration that the property -was his 
and was not attachable and saleable in exeon- 
tion of the decree. His suit was dismissed 
by the first Court on the 1st of Marsh 1909, 
The property was then put to sale and was 
purchased by Sita Ram on the tst of Ostober 
1909. Badri Prasad, however, appealed and 
on appeal he succeeded and the Court held 
that the property was his and that the judg- 
ment-debtors had no interest therein. Thig 
decree was passed on the 3rd of June 1910, 
In the meantime Sita Ram had transferred 
the property to Shiam Sundar Lal and the 
latter was in possession. Badri Prasad sued 
him for possession and obtained a decree 
on the 3let of July 1912 and in due course 
he ousted him. Sita Ram then refunded to 
Shiam Sundar Lal what the latter had paid 
to him for the property. He hag now assign- 
ed his rights, whatever they may be, to 
the present plaintiff-appellant who appears 
to be a speculator, and he has sned to recover 
the sale price paid by Sita Ram which, 
we may mention, had been distributed among 
a large body of creditors in addition to 
the decree-holders in the original suit against 
Asharfi Lal. The Court below has dismissed 
the suit on the ground thatit was not main- 
tainable. The case ison all fours with the 
case of Nannu Lal v. Bhagwan Das (1). We 
think that the case being governed by that 
ruling this appeal must failand it is, there- 
fore, dismissed with costs, 

Appeal dismissed, 


(1) 37 Ind. Cas, 9; 89 A. 114,14 A. L. J. 1216, 
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PALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 1858 
or 1915. PIN 
January 18, 1918, 
Justiso Richardson and Mr. 
Justice Beacheroft. 
SATISH CHANDRA SARKAR AND OTHERS 
— Deven DAaNTs—APPELLANTS 
VErsees 
BROJO GOPAL DUTTA AND OTAERS— 
PLAINTIFF AND REMAINING Dg FENDANTS— 


RESPONDENTS. l 

Benamidar, decree against, whether binds beneficial 
owner—Ewecution—Sale, whether affects interest of bene- 
ficial owner——Estoppel——Ejectment suit —Burden of 
proof—Limitation Act (IX of 1908), Sch. I, Art. 142— 
Symbolicul possession, effect of. 

Although the beneficial owner may be bound by 
the result of a money suit against his benamidar whom 
he has set up to represent him, he is not necessarily 
bound by the sale of his property in execution of a 
decree passed against the benamidar. Nevertheless 
if the beneficial owner subsequently seeks to recover 
the property on the ground that his interest hag not 
been affected by the execution sale, he may be met 
by a defence on the part of the purchaser, based on 
the doctrine of estoppel. [p. 108, col. 1.] 

Tn a suit for ejectment, the plaintiff must rely on 
the strength of his own title and not on the weakness 
of his adversary’s title. [p. 106, col. 1.] 

In a suit for recovery of possession of land on 
declaration of title, if the plaintiff alleges in his 
plaint a. previous possession and a subsequent dis- 
possession, the lmrden is on him to prove possession 
by himself or his predecessor-in-interest within twelve 
years of the date of the suit. [p. 106, col. 1 ] 

Symbolical possession in execution of a decree is of 
no avail except against the actual party to the suit 
or to the proceedings in execution. |p. 106, col. 2.] 

Mir Waziruddin v, Lala Deokt Nandan, 6 C. LJ, 
472, followed, i - 


Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, Burdwan, dated the 
30th June 1915, affirming that of the Munsif, 
Ist Court at that place, dated the 39th 
January 1914. | 
tu FACTS appear from the judgment, 

Dr. Dwarka Nath Mitter (with him Babu 
Rishindranath Sarkar), for the Appellants.— 

“A.s the suit is admittedly not brought within 
12 years from the time when the plaintiffs 


Present: —Mr, 


were out of possession, it is barred. Sym! 


bolieal possession against Mihir is not 
actual possession as against defendant No. 1. 

The purchase of Nagendra was in execu- 
tion of a decree obtained by a fractional land- 
lord against Biraj Mohini. All that passed was 
the. right, title and interest of Biraj, a 
benamidar of Asutosh., The interest of the 
true owner did not pass. The deed of release 
by Asutosh in fayour of the plaintiffs is 
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said to have been registered; but a fistitious 
land has been included in that deed, th@re- 
fore, the registration is void. See Harendra 
Lal Roy v. Hari Dasi Debi (1). 

The release is void; but even if it is not 
void, a mere release cannot operate to påss 
title, Article 138 of the Limitation Act 
does not apply. The suit was a money suit, 
the plaint shows that. 

{ Ricnarpson, J.—If that be so, then what 
was sold was the right, title and interest 
of Birajmohini. !- 

In Abdul Gani v. Dunne (2) what passed 
was the tenure, and not the right, title and 
interest of the person in whose name the 
tenure stood. The case of Abdul Gani v. 
Dunne (2) is thus distinguishable from the 
present case. 

[ RICHARDSON, J.—But decision against a 
benamidar binds the true owner. ] 

Yes, it may be so under certain circum- 
stances. The position has been correstly 
laid down in Buburam Mandar v. Ham Sahat 
Sahoo (3). The beneficial owner can only 
be affected by the plea of estoppel. Again, 
it is not shown that the auction-purchaser 
was a bona fide purchdser without notice, 

Assuming the release to be valid, it cannot 
operate to pass title. See Jadu Nath Podda? 
v. Rup Lal Poddar (4). This case went up 
to the Privy Council and the decision was 
affirmed. 

Babu Ram Chandra Majumdar (with him 
Babu Nagendra Nath Ghosh), for the Respond- 
ent.—The case of both sides is that Biraj 
Mohini is a benamidar of Asutosh. In a 
suit Asutosh obtained a decree for posses- 
sion against Mihir and the Kobala was 
cancelled, Defendant No. 1 claims through 
Mihir and, therefore, he is bound by the 
decree and the symbolical possession would 
enure to the benefit of the decree-holder 
against defendant No, 1. 


Article 144 of the Limitation Act does 
apply. Time would run from the date of 
symbolical possession. Mihir was sued in a 
representative capacity, he being the elder 


(1) 23 Ind. Cas. 637; 41 C. 972 at p. c89; 18 0. W, 
N. §17; 19 0. L. J. 484; 1 L. W. 1050; 16 Bom. L. R. 
400; IZA L. J. 774; (1914) M. W. N. 462; 161M. L. T. 
6; 27 M. L. J. 80 (P. C.). 

(2) 20 0. 418; 10 Ind Dee. (N. s.) 283. 

(3) 8 C. L. J. 205 at p. 307. . 

(4) 40. L, J, 22at p. 36; 100. W. N. 660; 880, 
967. 
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“brothér and defendant No, 1 the younger 
broth®@r. See Kanar: Lal Jalan vy. Rasik Lal 
Sadhukhan (5). See also Rask Behary 
Sarkar v. Mahendra Nath Ghose (6). 

As to the question of title, the contention 
of thé other side is wrong. Biraj isa 
benamidar and any decree passed against the 
benamidar would also bind the real owner. 
The latest case on the point is Rash Behary 
Sarkar v. Mahendra Nath Ghose (6) and it 
is followed in Kanai Lal Jalan y. Rasik Lal 
Sadhukhan (5). 

As to the question of release the view in 
Jadu Nath Poddar v. Rup Lal Poddar (4) 
relied on by the other side is not taken by 
Eaglish lawyers. See Encyclopædia on Forms 
and Procedure. 

Dr, Dwarka Nath Mitter replied. 


JUDGMENT. 

Ricuarpson, J.—The suit out of which this 
appeal arises was a suit for a half share of 
a holding comprising twelve bighas odd, 
which stood originally in the name of one 
Jagannath Mitra, The last male holder of the 
entirety was Ramcharan Mitra, On his death 
the holding devolved as to half on his son 
Bepin Behary and as to the other half on his 
son Karunamoy. The sequence of the subse- 
quent events and transactions is as follows:— 

On the 30th Agrahan 1291 (November 
1854) Bepin Behary having died, his widow 
Giribala, who succeeded him, sold his or 
her half share to the father of defendant 
No, l and his co-sharers, defendants Nos. 4 
and 5. Asto this half there is now no 
dispute that it is in the possession of those 
defendants. 


As to the other half share which plaint- 
iffs seek to recover, on ‘Karunamoy’s death 
unmarried it went to his mother Bimola 
(Ramsharan’s widow) and on her death was 
inherited by Asutosh Haldar, her grandson 
by a daughter named Niroda. Asutosh 
Haldar was then a minor and for some 
reason Niroda caused the share to be 
entered in Zamindar’s books in the name of 
Biraj Mohini, her widowed sister. It is 
common ground that Biraj Mohini was a 
mere benamidar. 

On the 4th Falgun 1301 Niroda on behalf 
of her son sold the share to Mihir, the 

+ 


(5) 23 Ind Cas. 762; 19 C. W. N. 361. 
(6) 21 Ind. Cas. 973; 19 0. L, J. 34 at p. 38. 
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brother of defendant No. 1 and the father 
of defendants Nos. 2 and 3. 

In 1890 Niroda or her son through her 
brought a suit against Mihir to recover 
the share. The suit was sucsessful and in 
execution of the decree, symbolical posses- 
sion was given to Asutosh Haldar, as 
against Mihir, on the 14th Ostober 1598. 

Meanwhile in 1897 somes of the landlords 
in respect of their fractional share brought a 
suit for rent against Biraj Mohini, and 
obtained a decree against her. It .is not 
disputed that this decree .was a money- 
decree and nob a desrea ia ex33uczion nf 
whieh the holding itself oonuld ba sold, 
Nagendra Nath Pal, therefore, tha purehiser 
atthe Court sale which followed, purchased 
only the right, title and interest of the 
benamidar Biraj Mohini. 

On the 20th Baisakh 1308 (April 1991) 
Asntosh Haldar, then apparently of age, 
executed a release of his rights in favour of 
Nagendra Nath Pal. This document was 
registered but it is clear that the ragistra. 
tiva was void, and ascordingly the docu- 
ment is not admissible in evidence. 

On the 20th Sraban 1308 (5th August 
1901) Nagendra obtained symbolical possas- 
sion (against Biraj Mchini) of the share 
he had purchased at the execution sale. 

On the 28rd Joista 1309 (July 1402), the 
plaintiff purchased Nagendra’s rights and 
on the 9th August 1910 instituted the 
present suit under colour of the title so 
obtained. He was successful inthe Courts 
below and the principal appellant before us 
is the defendant No. 1, The defendants 
Nos, 2 and 2, the sons of Mihir, and the 
defendants Nos. 4 and 5 appear in the 
record as respondents, but have taken no 
active part. The sontest is between the 
defendant No, 1 and the plaintiff. © 

The case for the defendant No. 1 is, firstly, 
that the plaintiff-vendor purchased merely 
the right, title and interest of a benamidar 
and that the title which he conveyed to 
the plaintiff is, therefore, worthless. Secondly, 
while admitting that Mibir’s purchase of 
Rs. 130 was made on his behalf as‘well as on 
behalf of Mihir himself, the defendant No. 1 
asserts that before the suit against Mihir 
was instituted, Mihir had sold his rights 
and left the land and that he, the defendant 
No, 1, has since been in posseszicn of the 
disputed share adversely to the title claimed 
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by the plaintif through Asutosh Haldar 
and Nagendra. He, therefore, pleads that 
the suit is barred by limitation, 

On the question of title, the learned Pleader 
for the plaintiff relied on Rash Behary Sarkar v. 
Mahendra Nath Ghose (6). The position that 
the beneficial owner may be bound by the 
result of a suit against the benamidar 
whom he has set to represent him is not in 
question. It may be that Asutosh Haldar 
was bound by the result of the rent suit, 
but as the decree made therein was a money 
decree he was not necessarily bound by the 
sale of his property in execution. In such 
á case the rule applicable appears to be that 
stated in Baburam Mandar v. Ram Sahat Sahao 
(3): “No doubt, the sale has taken place in 
execution of a decree for money. Prima 
fucze, all that bas passed in execution is the 
right, title and interest of the judgment- 
debtor. But nevertheless if the beneficial 
owner subsequently seeks to recover the 
property on the ground that his interest has. 
not been affected by the execution sale, he 
may be met, and under certain circumstances 
successfully met, by a defence on the part of 
the purchaser, based on the doctrine of estop- 
pel.” Baburam Mandar v. Ram Sahai Sahoo (3). 
In the present case there is nothing to show 
that what was sold at the execution’ sale 
was anything more tban the benami title. 
Nor is Asutosh Haldar or hig legal repre- 
sentative a party to the suit. The plaintiff 
cannot say that his title is admitted in 
the suit by the beneficial owner. The 
Courts below have not found, nor apparently 
were they asked to find, that the plaintiff’s 
yendor wasa bona fide purchaser for value 
without notice. There may, therefore, 
be a jus tertii outstanding and as in a suit 
for ejectment, the plaintiff must rely on the 
strength of his own title and not on the 
weakness of his adversary’s title. There may 
be at the lowest a doubt whether the plaint- 
iff’s title is established. It is not, however, 
necessary actually to determine this question 
because, in my opinion, the suit is barred 
by limitation. 

As the plaintiff | in bis plaint a 
previona possession of the disputed share 
and a subsequent digpossession, the burden 
ison him to prove possession by himself 
or his predecessor-in-interest within twelve 
years of the date of the suit. For this 
purpose, the plaintiff relies on the symboli- 
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cal possession obtained by Asutosh _Hgldar 
on the 14th October 1898. Bat that posses- 
sion was obtained as against Mihir. It is 
said that the decree against Mihir bound 
the defendant No. L. That may be, but 
symbolical possession is of no avail except 
against the actual party to the suit or the 
proceedings in execution [Mir Waziruddin v. 
Lala Deoki Nandan (7)]. Iua suit for ejest- 
ment all the parties in actual possession 
whom it is desired to eject should be made 
defendants. Defendant No. 1 was not 
made a defendant and constructive posses- 
sion as against Mihir is of no avail against 
him. 

In my opinion, therefore, the appeal 
succeeds on the ground of limitation and 
the suit should be dismissed with costs 
throughont. 

Bracaceorr, J.—I agree that the suit is 
barred by limitation, 


Appeal allowed. 
(7) 6 0. L. J, 472. 


ALLAHABAD HIGH COURT. 
SECOND Givin Arrear No. 1047 or 1916. 
May I, 1918. 

Pan —Sir Henry Rishards, Kr., Chief 
Justice, and Mr. Justice Tndball. 
CHITHRU SINGH AND ANOTHER— 
DEFENDANTS- APPELLANTS 


VETRUS 
BHAGWANT SINGH— PLAINTIFF 


— RESPONDENT, 

Pre-emption- -Plaintif present at 
absence of — Refusal to purchase. 

Certain land underthe management of the Court 
of Wards was sold by public auction. The sale was 
duly proclaimed and advertised. The plaintiff was 
present at the first attempt to sell, but made no bid. 
The highest bid being considered insufficient, the 
property was withdrawn and wasput up for sale a 
second time, when it was actually sold. One year after 
the sale the plaintiff brought a suit for pre-emption: 

Held, that the plaintiff’s condact at the sale 
amounted to a refusal to purchase and that he was 
not, therefore, entitled to maintain a snit for pre- 
emption [p. 107, col. 1.] 


Second appeal from a decree of the 
District Judge, Azamgarh. 

Messrs. M. D. Agarwala and N, P. Singh, 
for the. Appellants, 


sale—Protest, 
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“Mr, Baleshwart Prasad (for Mr. Braj Nath — 


Vya#, forthe Respondent. 


-JUDGMENT.—This appeal arises out 
of a suit for pre-emption. The pro- 
perty is under the management of the 


Court of Wards. The sale was duly pro- 
claimed and advertised and it has been 
found that the plaintiff was astaally pre- 
sent at the first attemptto sell, He made 
no bid. Rs. 1,000 was the highest bid 
which was considered at the time insuffi- 
sient and the property was withdrawn. 
The property was again advertised for 
sale and put up a second time, when the 


vendee purchased at Rs. 950. [t is not 
known whether or not the plaintiff was 
present at the second sale, After the 


sale was completed, the plaintiff made not 
the smallest attempt to protest at the 
sale being made but on the contrary waited 
for 12 months, when he instituted the 
present suit. We are perfectly satisfied 
(and there is nothing inconsistent with 
the facts the lower Appellate Court has 
found and what we have said), viz., that 
the plaintiff knew perfectly well that the 
property was being sold and that he had 
every opportunity to purchase the pro- 
perty, if he pleased. In fact he got the 
most complete invitation to do so and 
eyen made an offer. We allow the appeal, 
set aside the decree of the lower Appellate 
Court and restore the decree of the Court 
of first instance with sosts of this Court 
and of the lower Appellate Court. 

i Appeal allowed, 


BOMBAY HIGH COURT. 

First Civin APPEAL No. 163 or 1913. 
January 15, 1918, 
Present:——Sir Stanley Batchelor, Kr., 
Acting Chief Justice, and Mr. 
Justice Kemp. 
NARSINGRAO KONHER INAMDAR 
AND ANOTHER——Derenvants Nos. 1 AND 2— 

APPELLANTS 
versus , 
BANDU KRISHNA KULKARNI 


— PLAINTIFF — RESPONDENT. 
Civil Procedure Code (Act V of 1909), 5. 48, O, XX, 
r. 7,0. XXXIV r.5—Limitation Act (IX of 1908), Sch. 
J, Arts. 181, 182—-Decree on award—Date of decree— 
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Execution—Limitation, commencement of Application 
for decree absolute for sale, right to make, accrual of. 

Parties having referred their dispute to arbitra- 
tion and an award having been made by the arbi- 
trators, the Court, on 17th November 1897, passed 
an order that the award be filed and a decree passed 
in accordance therewith. No decree was, however, 
drawn up in terms of the award. Plaintiff applied 
for execution of the decree and was met by an 
objection that there was no executable decree in 
existence. On his application the decree was amend- 
edand brought into consonance with the terms of 
the award on Z8th January 1899. The decree directed 
the payment of two sums forthwith, and of another 
sum which was made a chargo on certain property 
by instalments and provided that in default of the 
payment of any instalment the whole sum should 
become due at once., Default in payment of the 
instalments was made in 1902, Plaintiff made 
several applications for execution and his last 
application was dated znd December 199: 

Held, (1) thatthe cecree must be deemed to have 
been dated 17th November 1897 under the pro- 
visions of Order XX, rule 7 of the Civil Procedure 
Code; [p. 108, col. 2; p. 111, col. 1.] 

(2) that, therefore, in respect ofthesums which 
were payable immediately. the application was barred 
by time under section 48 of the Civil Procedure 
Code; [p. 108, col. 2; p. 11), col. 1.] 

(3) that under Order XXXIV, rule 5 of the Civil 
Procedure Codo, 1$0t, the plaintiff must first apply 
for a decree final for sale in respect of the property 
charged with the payment of the instalments; [p. 
109, col. 2; p 113, col. >.) 

(4) that the limitation applicable to such an 
application was that contained in Schedubs I, Article 
181 of the Limitatior Act; [p.JLY, col. 4; p 111, col. 2.] 

(5) that the right to apply fora final decree for 
sale having accrued to the plaintiff onthe date of 
the coming into force of the Civil lrocedure Code of 
1908, the application was within time. |p. 112, col. 1; 
p. 110, col. 1.] 


First appealfrom the decision of the first 
class tubordinate Judge, Belgaum, in 
Darkhast No. 443 of 1909. 

Mr. Sirangman, Advocate-General (with 
him Mr, Nilkant Atmaram), for Defendants 
Nos. 1 and 2 (Appellants in First Appeal No. 
163 of 1913). : 

Mr. G. S. Rao, for Defendant No. 3 
(Appellant in First Appeal No, 168 of 1913). 

Mr. Coyajee (witb him Mr. 8S. M. Kaikini) 
for the Respondents in both appeals, 


JUDGMENT. 

BATCHELOR, Aa. O. J.— This is an sap- 
plication in execution of a decree, and the facts 
and dates relevant to the. appeal are these. 
The parties having referred their dispute 
to arbitiation, an award was made by the 
arbitrators. On the 17th November 1697, 
the following order was wade by the 
learned Subordinate Judge: “The plaintiff 
sues to obtain} a desree on an award filed 
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with the plaint. The defendants admit 
the claim. I order thatthe award be filed 


and a decree passed in ascordance therewith.” 
But the only attempt made by the Court 
to draw up the desree thus ordered is 
recorded in the following direction which 
was given on the 17th November 1897: 
“This suit coming on for final hearing on 
the 17th November 1897 before Rao Bahadur 
Gangadharrao Vishnu Limaye, First Class 
Subordinate Judge, in the presence of Mr. 
Vithalrao Kulkarni, Pleader on behalf of 
plaintiff, and of Mr. Bhaskarrao Manerikar, 
Pleader on behalf of defendants Nos. 1 and 
2, it is ordered that the award be filed 
‘and a decree be made in accordance with 
it.’ Thereafter an application to execute 
the decree was made by the successful 
plaintiff, who was met by the defendants’ 
objection, filed on the 2lst July 1898, 
that no executable decres had as yet been 
drawn up. That, apparently, was then 
recognised by the plaintiff who applied 
that the decree might be amended so as 
to bring it in accordance with the award, 
and summons was issued for that purpose. 
On the 28th January 1899 the decree was 
amended so as to bring it into consonance 
with the Wirections of the award. This 
present application for execution was made 
on the 2nd December 1909. The actual 
provisions of the decree under execution 
are fully set out in the judgment of the 
learned Judge below, and need not now 
be recapitulated here. 

T wo objections are taken to the lowerCourt’s 
order on behalf of tha present appellants, 
the defendants Nos. land 2. Both of these 
objections refer to the question of limi- 
tation, and the first of them relates to 
the two sums of Rse 575 and Rs. 6,000, 
which under the decree were to be paid 
forthwith, I say they were to he paid 
forthwith, because the decree directed their 
payment and provided no particular period 
within which, or before which, the pay- 
ment was to be recovered. Now with 
. regard to these particular sums the point is a 
simple one. The applicant is within the twelve 
years allowed_to him if time is to be 
reckoned from the 28th January )899, but 
he is beyond twelve years if the starting 
point is to be accepted as the 17th November 
1897, -I cannot myself doubt that the 
gorrest starting point is the 17th Noyem- 
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ber 1897. The decree was made under 
the old Code of 1882, of which section ®%05 
enacted that “the decree shall bear date 
the day on which the judgment was pro- 
nounced.” That language seems to me to 
be imperative, and indeed to be designed 
tc meet precisely a case of this sort where 
owing to certain oversights or irregularities 
a delay has intervened between the delivery 
of the judgment and the formal drawing 
of a correct decree. But if Iam right in 
thinking that the decree is to be referred 
to the 17th November 1897, and not the 
28th January 1899, then admittedly the 
application is out of time in regard to 
the sums I have specified. In my opinion 
the recovery of these two sums is now 
barred by limitation. 

But then a more substantial point was 
taken under the same Statute, and it was 
contended that the application as a whole 


is barred ky limitation. The argument 
was put in this way. When the appli- 
sation was made the new Code of 


Civil Procedure was in force, and since that 
Code prescribes procedure only, the applica- 
tion must be taken to have been subjest to 
its provisions. One of these provisions is 
Order XX XLV, rule 5, which lays down that 
where the payment required of the defendant 
is not made, the Court shall, on appl cation 
made in that behalf by the plaintiff, pass a 
desree that the mortgaged property, or a 
sufficient part thereof, be sold, and that the 
proceeds of the sale be dealt with as men- 
tioned in the presedingrnle. Therefore, the 
argument continues, the present application 
must be treated as an application for a decree 
final for sale, and as such it is barred under 
Article 181 of the Limitation Act, for the 
right to apply acorued when default in 
payment was made, and that is found to 
have been in 1902. 

The first observation that I wish to make 
on this argument is that the respondent has 
been endeavouring to secure the fruits of his 
legal success ever since the decree was made 
in hisfavour, thatisto say, ever since 1898, 
and he has presented no less than six applica- 
tions in order to obtain the relief which the 
Court’s order awarded to him. It seems to 
ms in these circumstances that it would be 
harsh if we w@re compelled at this stage to 
deprive the plaintiff of the fruits of his victory. 
Of course, if the law requires us todo s0,. 
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we dave no option. In my opinion, however, 
the law does not so require us. 

If we consider what was the position of 
affairs between these parties up to the coming 
into force of the new Code, thatis to say up to 
the Ist January 1909, we notice, inthe first 
place, that under various decisions of the 
Privy Counsil, of which I need spesify only 
that in Abdul Majid vy. Jawahir Lal (1), the 
Article of the Limitation Act whioh applied 
to such circumstances was the old Article 179, 
corresponding to the present Article 182. 
That wasthe Article which governed appli- 
cations then to be made after a preliminary 
decree for sale had once been obtained. The 
application then tobe made was, undersestions 
88 and 89 ofthe Transfer of Property Act, 
an application for an order absolute for sale, 
and to such applications Article 179 was held 
to apply. Now it is clear on this record, and 
indeed this Court has already held, that up 
to the 3lst December 190S the plaintiff was 
in tims with his applisations to execute his 
decree, nor inceed, as I understand the 
argument, has this proposition been shalleng- 
ed by Counsel for the appellants. By timely 
applications, renewed on various dates, the 
plaintiff hac secured himself upto the 3lst 
Desember 1908. On the following day the 
new Oode came into foree. Is there anything 
in that Code which must be held to. have 
deprived the plaintiff of the position which 
up till that moment he held in lawP I 
think there is not. I will take it that, as 
Counsel for the appellants have argued, after 
the introduction of the new Code, the Artiale 
applicable to such applications as these wasno 
longer Article 182 but Artiale 18!. Let us as- 
same that that is the Article which governed 
the application now required by the Code, 
1, e an application for decree final for sale, 
in substitution of the previously required 
application for an order absolute for sale. 
On that footing we must see exactly what 
it is that Article 181 lays down, That 
Article gives to applicant three years from 
the time “when the right to apply accrues.” 
The words “right to apply” must, I take it 
here, be understood to mean the right to make 
the application which the Code requires, that 


(1) 23 Ind. Cas. 649; 36 A. 350; 12%. L. J. 624; 16 
Bom. L. R. 395; 18 C. W, N. 963; 19 C. L. J. 626; 27 
M. L. J. 17; (1914) M. W. N. 485; 16 M. L, T. 44;1 
L, W, 483 (P. C.). 
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is to say, the right to apply to the Court for 
a decree final for sale. But, as it seems to 
me, that right never acorued to the plaintiff 
until the Code of 1908 conferred it upon 
him, It was indeed aright which up till 
the passing of the new Code was, as I have 
indicated, unknown .to the law. Previous 
to the new Code, the right which the decree- 
holder possessed was aright to enforse his 
judgment, not by means of an applisation for 
a` decree final, but by means of an applica- 


‘tion for an order absolute. Upon this footing, 


therefore, it seems to me that the plaintiff is 
entitled to claim that under Article 181 of 
the Limitation Act he would have a period of 
three years from the lst January 1909 when 
the new Code of Civil Procedure came into 
force. It is quite true that the last payment 
made under the decree was made in 1902, 
but I cannot concede the argument that the 
plaintiff would be limited to a period of three 
years fromthe year 1902, If that argument 
were sound, we should be bound to hold 
that in 1905 the plaintiff was under obli- 
gation to make an application which no law 
then required of him, which indeed was not 
recognised by any law till the new Code 
came into forse four years later., Ido not 
think that this isa fair construstion of Article 
181 as applied to the present facts. And 
the view which 1 am taking does not, so far 
as I amaware, conflict with any decision of 
our Courts. As to the decision in A:molak 
Chand v. Sharat Chandra (2) that, I 
think, is clearly distinguishable upon 
two grounds. In the first place, the only 
question then before the Court was whe- 
ther the facts called for the application of 
Article 181 or Article 183 of the Indian 
Limitation Act, and no question was raised, 
or could be raised, in favour of the appli- 
cability of Article 152. But further, in 
that oase the appellant’s decree was obtained 
on the 16th December 1598, and it was 
not till the 8rd July i$09 that he made 
any application to execute the decree, 
The learned Chief Justice, Sir Lawrence 
Jenkins, held that the governing article 
of the Limitation Act was Article 183, 
which provided .a periad of twelve years 
from the time “when the present right 
to enforce the judgment, decree, or order 
accrues,’ to some person capable of realis- 


(2) 11 Ind, Oas. 948; 88 0, 913; 16 O, W, N. 49, 
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ing the right. That Article, therefore, 
was applied, and the result of such appli- 
cation was clearly that the decree obtained 
in 1886 became unexecutable after 1898, 
no application for execution having in the 
meantime been made, In other words, the 
execution of the decree had become barred 
“by limitation long before the coming into 
force of the new Code. Here the facts 
“are otherwise, and for the reasons which 
I have stated, it pet to me that this 
application considered - a whole, and 
apart from the items of Re. 575 and Rs. 6,000, 
is not obnoxious to the bar of limitation. 
While, therefore, I would modify the lower 
Court’s order in regard to the two items 
I have specifed, thus reducing the sum 
of Re. 64,345-13-1, decreed by the lower 
Court to Rs. 54,516-3.1, I weng in other 
respect confirm it. 

Each party will pay and receive costs 
in proportion to his success in the appeal. 

Kemp, J.—Plaintiff's application is to 
execute a decree passed on an award by 
the sale of the immoveable property des- 
lared by the award to be mortgaged for 
the amount of principal and interest due by 
defendant,to plaintif. 

The debt is made up thus :— 

Rs. 12,575 for interest and costs. 
i 44,000 for principal money. 





Rs. 56,575 

The award, dated 5th November 1897, 
declared that out of the interest and costa 
Rs. 575 should be paid on Jst November 1£97 
and Rs. 6,000 on 3ist January 1898. The 
remaining Rs. 6,C00 was also to be paid on 
lst November 1897. Out of the principal 
amount (Rs. 44,000) Rs. 1,000 was to be paid 
on 3lst January 1893 and every year there- 
after. In payment of the interest on 
Rs. 44,000 the immoveable property of de- 
fendants mortgaged by defendants to plaintiff 
for providing for that interest (viz., Rs. 1,980) 
was to be given by the defendants to 
the plaintiff by way of mortgage wth pos- 
session, if tbe interest were not paid to 
plaintiff. 

The decree embodying the award bears 
date 28th January 1899 and it providea, 
' shortly, thatthe interest on the Rs, 44,000 
should be secured by defendants delivering 
over possession of mortgaged immoveable 
property to the plaintiff, and on failure 
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by fhe defendants to pay the anual 
instalment of Rs. 1,000 of the principal the 
mortgaged property should be sold for pay- 
ment of the unpaid balance of principal 
and interest accruing thereon, and the 
balance left over after crediting the sale- 
proseeds should be resovered from the 
defendants personally and from the remain- 
ing estate. After mentioning that thesum 
of Ks..12,575 mentioned in the award should 
be paid as directed by the award, the 
decree goes on to say that in default of 
payment as so directed the plaintiff should 
have the right to recover this amount and 
interest thereon by sale of the. mortgaged 
property subject to the mortgage for the 
amount due for the principal sum of Rs. 44,000 
and the interest thereon or from the de- 
fendants personally or both. The decree 
finally concludes by saying that plaintifi’s 
“right over the above-mentioned mortgaged 
property subsists” till the whole sum 
together with interest is paid off as direct- 
ed. 

On 17th November 1897 the Court direct- 
ed that a decree should be passed in terms 
of the award. That decree did not em- 
body the terms of the award. Plaintiff 
applied for execution of this decree. It 
was opposed by Ist defendant on 21st 
July 1898, on the ground the deeree did 
not specify the relief that was granted and 
was on that account incapable of execu- 
tion (Exhibit 12). The Court then direct- 
ed plaintiff to obtain an amendment and 
stayed the exeoution proceedings in the 
meantime. On 28th January 1899 the 
decree was amended in the terms I 
have set forth and it was dated as of 28th 
January 1599. That was the date on which 
the decrees was ordered to beso amended. 
The learned Subordinate Judge’s record of 
his order is: “It appears that the decree 
has not been properly framed by embody- 
ing in it the terms of tbe order passed 
by the award. I, therefore, order that the 
decree be now framed in accordance with 
the award. Parties to bear their own 
costa.” It will be seen that this order is 
merely a repetition of his order of 17th 


“November 1897. I fail to see bow it can 


start a ' fresh point for limitation. An 

order is made on an award directing that 

a decree should be passed in terms of the 

award. Apparently the Jeoree is notdrawn 
s 
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up $ accordance with the award, and on 
a later application to the Court the Judge 
repeats his former order and the decree 
is then prepared according to the award. 
The date the desree should bear is in my 
opinion the 17th November 1897. It must 
bear the date of tbe judgment (sestion 
205 of the old Code), which was 17th 
November 1897, 

It is the duty of a successful plaintiff 
to see that the decree is drawn up correct- 
ly against the defendant. J fail to see 
how the defendant should be held to 
blame if the decree does not correctly 
represent the judgment, unless he has been 
a party to inducing the error in the decree. 
The Subordinate Judge cannot repeat his 
judgment so as to give a fresh starting 
point for limitation. I, therefore, think 
that the 17th November 18:7 must be 
taken as the date of the decree sought 
to be executed. 

The present applisation for execution is 
dated 2nd December 1909. So that it is 
out of time under section 48 of the Code 
of Civil Procedure as regards ‘the two 
items of Rs. 575 and Rs 6,000 payable on Ist 
November 1897. 

As ‘the defendants did nothing to put 
plaintiff in possession of the mortgaged 
property and as they did not pay the 
plaintiff’s claim, the plaintiff applied in 
execution on ltth June 1698 to recover 
the whole amount with interest by attach- 
ment and sale of defendants’ moveable 
property and by sale of the mortgaged 
property. He obtained by this application 
possession of some of the immoveable 
property and a small portion of his 
claim. 

The next application was on 4th January 
1901. Further execution was applied for 
on 13th August 190], again on Ist August 
1904 and on 26th July 1967. Finally, 
the present application for execution was 
presented on gnd December 1909, The 
First Class Subordinate Judge held it was 
time-barred, on the ground that as none 
_ of the previous applications for execution were 
in accordance with law the decree was 
not kept alive. This order was reversed 
by the High Court on lét July 1912 
-and the Darkhast was’ ordered- to be 
disposed of on its merits. The. First Class 
Subordinate Judge has held that the decree 
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was kept alive by timely applications for 
its execution and that as the last applica- 
tion was made withintwelve years of 28th 
January 1899, the sums of 575 and 6,000 
were not barred. I have already pointed 
out that those sums are barred as they 
were payable on 17th November 1897, 
which I consider is the correct date to be 
taken for computing the period of limitation. 
That disposes of one point raised in this 
appeal. 

The next point to consider is whether 
with regard to the Rs. 44,000, the decree 
being a mortgage decree the decree holder 
can sell mortgaged property without first 
obtaining a final decree for sale. That 
the decree with regard to the Rs. 44,000 is 
a mortgage decree I think cannot be 
doubted. The decree directs that the plaintiff 
should be put in possession of the mort- 
gaged property to secure the interest on 
the Rs. 44,000. The defendants’ contention is 
that by Order XXXtV,rule 5, the decree- 
holder must first obtain a final decree for 
sale before the property can be sold. The 
defendants say, such an application must 
under Article 181 of the Indian Limitation 
Act, 1905, be made within thyee years 
from the date on which the right to apply 
accrues. Now admittedly the last payment 
by the defendants of the annual instalments 
was in January 1902. Thereupon, the de- 
fendants say, the plaintiff became entitled 
to apply under the decree for sale of the 
immoveable property and as he did not do 
so within three years the present application 
is barred. 

Now before Ist January 191)9— the date 
when the new Code of Oivyil Procedure 
game into force~ the mortgagee was bound 
to apply for an order absolute for sale, and 
it was held that such an application was 
an application to execute the deoree and 
that the period of limitation was, therefore, 
three years from the date of the dearee 
as provided by Article 179 of the Indian. 
Limitation Act of 1877 (Indian Limitation 
Act 1408, Article 132). This was the view 
taken by the Privy Council: Abdul Magid 
v. Jawahir Lal (1;; Batuk Neth v. Munni 
Dei (3). No doubt if there had been no 


(3) 23 Ind. Cas. 644; 36 A. 284; 18 O. W. N, 740; 12 
A. L J. 596; 19 O. L. J, 574; 16 Bom. L. R. 360; 27 M. 
L. J. 3; 16 M. L. T. 4; 1 L. W. 729; (1914) M. W.N. 
487; ALI. A. 104 (P, C). 
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` barred under -Article 


‘XXXLV, rule 5, can bar it. 
‘ornle 5, requires an application for a final 
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application for execution before 2nd Decem- 
ber 1909, that application might have been 
179 of the Indian 
Limitation Act of 1877, but there were 
several applications which have kept the 
deeree alive. The High Court has already 
held in this case on this point that the 
desres was kept alive by timely applications. 
Therefore, at the date the new Code came 
into force, viz., lst January 1909, execution 
of this decree was not barred. Order 
XXXIV, rule 5, requires the mortgagee to 
obtain a final decree which by Article 181, 
Limitation Ast, must be within three years 
of when the right to apply aserues, It 
introduces a new, step to be taken in the 
execution. If, however, the mortgagee’s right 
to execute the decree was not barred on 
lst January 1909, I fail to” see how Order 
Order XXXIV, 


decree whereas before Ist January 1909 it 
was enough to apply for an order absolute 
for’ sale or, which was the same thing, 
an application to execute the decree. The 
nesessity to apply for a final decree only 
arose on lst January 1909. Before then 
section &9 of the Transfer of Property 
Ast applied. The right to apply for a 
deoree final, therefore, only arose on Ist 
January 1909 and if this application of 
9nd Desember 1909 can be treated as such 
an application it is not barred. I see no 
reason why it should not be so treated 
as the Court may make a final decree for 
sale on it. In conclusion I would say, 


` I question whether on a true construction 


of this decree the plaintifi’s right by the 
decree to have the mortgaged property 
sold in default of, payment of any one 
instalment did not accrue afresh at the 
time of making default in payment of any 
one instalment. A similar case is reported as 
Shankar Prasad v. Jalpa Prasad (4). 

I, therefcre, agree that the appeal suc- 
ceeds only as to the sums of Rs. 575 and 


Rs. 6,000 payable on the date of the decree. . 
‘Bach party will pay and receive costs in 


in the appeal. 


proportion to his success 
= 4 Decree modified. 


ae (4) 16 A. 373; A. W. N, (1894).115; 8 Ind. Dee. 


(N..8.) 241, 
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PUNJAB CHIEF COURT. 
Seconp Civit Appear No. 1224 or 1817, 
March 1, 1918. 
Present:_-Mr. Justice Scott-Smith, 
NIAZ ALI——PLAINTIFF—ÀAPPELLANT 
versus 
Musammat SAID JAN AND OTHERS — 


Derenpants— RESPONDENTS, 

Restitution of conjugal rights, decree for—Discretion, 
how to be exercised, 

It is within the discretion of a Court to refuse a 
decree for restitution of conjugal rights, but refusal 
to grant such a decree must bo based on sound 
principles, A, Judge has no discretion to refuse a 
decree for restitution of conjugal rights for other 
causes than those which justify a wife in refusing 
to return to live with her husband. These include 
the conduct of the husband, who has knowingly 
permitted or connived at his wife’s adultery for a 
considerable period, or has ‘otherwise grossly 
neglected his marital duties towards his wife, or has 
been guilty of cruelty, or,in the case of a Muhammadan, 
has failed to pay prompt dower. [p. 113, col. 1.] 

Where in a suit for restitution of conjugal rights 
it was found that the plaintiff had contracted a 
clandestine marriage with the defendant, a woman of 
superior status, without the consent of her relatives 
and with the object of getting hold of property of 
which she had been left in possession by her deceased 
husband: 

Held, that there was no sufficient ground for 
refusing to grant the plaintiff a decree for restitution 
of conjugal rights. [p. 118, col. 1.] 


Second appeal from the desree of the 
District Judge, Rawalpindi, dated the 24th 
January 1917, reversing that of the Sub- 
ordinate Judge, 2nd Class, Rawalpindi, dated 
the 7th December 1916, decreeing the claim 
with costs. 

Lala Hukam Chand, for the Appellant, 

Mr. N. C. Mehra, for the Respondent.. 

JUDGMENT.—This is a second appeal 
from the corder of the District Judge of 
Rawalpindi dismiasing the plaintiff’s suit for 
restitution of conjugal rights. Both the Courts 
below have found the plaintiff's marriage 
with Musammat Said Jan to be proved and 
to be valid. The lower Appellate Court in 
dismissing the claim remarke: “Plaintiff does 


_not allege that she lived. with him as his wife 


and the evidence shows that.she was kept 
in hiding in another village after a clandestine . 
marriage, and as the plaintifi’'s object in 
marrying her was abvionsly ta get hold ‘of 
the property of which she had been left in 
possession by her deseased husband, plaintiff 

was not, I think, in the circumstances — 


_ entitled to restitution of conjugal rights. Re-. 


stitution of conjugal rights is one which is 
within the discretion of the Court to refuse 
. e = 


- 
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and this isa ease in which that discration - 


shoul, I think, have been so exersised,” 
It is ‘correct that it is within the 
discretion of the Court to decree restitu- 
tion of conjagal rights, bub refusal to grant 
a decree for restitution of conjugal rights 
must be based upon sound principles. It was 
held in Parshotamdas Mantklal vy. Bat Mani 
(1) that “a Judge has no discretion to refuse 
a decree for restitution of conjugal rights 
for other causes than those which in law 


justify a wife in refusing to return to 


live with her husband.” Some of the reasons 
which would justify the Court in refusing 
its assistance to the husband who brings a 
suit for restitution will be found in Rattigan’s 
Digest of Customary Law, Articles 8), 81 and 
82. These reasons include the conduct of 
. the husband who has knowingly permitted or 
sonnived at his wife’s adultery for a consider- 
able period, or has otherwise grossly neglested 
his marital duties towards his wife, or has 
heen guilty of cruelty, or, in the case of a 
Muhammadan, has failed to pay prompt dower. 
None of these reasons were alleged in the 
present case. The reason why the marriage 
was a clandestine one is explained by the 
“ fact that the woman’s relations were averse 
to her marrying the plaintiff, who was 
considered to be of an inferior status to 
her. There can bə no doubt that she 
‘married the plaintiff quite voluntarily, and 
under the sirsumstances I do not think the 
Court had the power to refuse to pass a 
decree for restitution of conjugal rights. 

I accordingly accept the appeal and 
setting aside the desree of the lower Appellate 
Court restore that of the first Court with costs 
throughout to be paid by the defendants. 


Appeal accepted, 
(1) 21 B. 610; 11 Ind. Dee. (N. s.) 409. 





BOMBAY HIGH COU RT. 
Frest Orvis APPRAL No, 168 or 1915. 
January 16, 1918. 
Present:—Sir Bin lan Batshelor, KT, 
Acting Chief ‘Justice, and Mr. Justice Kemp. 
. NARSINHBHAT CHINTAMAN. 
BHAT—Derinpant No, 3. -~ 
„= APPELLANT 
_ versus 
BANDU KRISHNA KULKARNI— 
PLAINTIPF —Respon pent. 


. that desres was this village of Ashte. 
. the 4th January 1901, the plaintiff present., 


Civil Procedure Code (Act V of 1908), s, 47—Auction- 


purchaser, whether representative of judg ment-debtor, 


a + 


— 
e ; E 
E 


An auction-purchaser at a sale in executign ofa 
decree is nob a representative of the judgment- 
debtor within the meaning of section 47 of the Civil 
Procedure Code, [p. 114, “col. 1.) j # 


First appeal from the deoision of the ° 
First Class Sabordinate Judge, Belgaum, 
in Darkhast No. 443 of 1909, 

' Mr. G. & Rao, for the Appellant. 

Mr. Coyajee, (with him Mr. S. M. Kaikini), 
for the Respondent. 

, JUDGMENT. | 

. Barcuecor, Ac. C. J.—The present appeal, 
which is brought by the 3rd defendant in the 
suit, arises out of the same proceedings 
as those which have been described in the 
appeal just decided [Narsingrao Konher 
Inamdar vy. Bandu - Krishna Kulkarni. (1) |]. 
The facts already noticed it is unnecessary 
to recapitulate. Ib is enough tə refer to 
the following additional facts. In 1584 
one Ramabai, the widow of a deceased 
co-pareener in the family of the defendants 
Nos. l and 2, obtained a decree for 
maintenanecs against defendants Nos, 1 and 
2 and another member of the family. 
That decree provided for payment of arrears 
of maintenanca, and for future mainten- 
ance, and it directed that if the defendants 
failed to pay regularly, then the plaintiff 
Rimabai might take possession, of certain 
lands, and if the defendants failed to pay 
the maintenance, or to put the plaintiff 
Ramabai in possession of the lands, then 
the defendants would be liable personally, 
and their immoveable property would also 
be answerable for the decree. In 1898 
Rimabai filed a Darkhast to recover the 

maintenance due by attachment and -sale 
of the defendants’ Inami rights in the 
village of Ashte. In pursuance of this 
Darkhast these Inami rights were sold, 
and, on the 4th Saptember 1901, they 
were purchased by the present appellant, : 
the 8rd defendant. On the 6th of November 
1901, the sale was confirmed. 

Now in regard to the position of the 
plaintiff, he, as I have already stated in 
the foregoing appeal, obtained a ‘decree on 
an award on the l7th November 1897, 
Among the properties: put in gag 

n 


ed an application for execution, and as the 
result of ib this village of Ashte was put ` 


(1) 46 Ind. Caz. 107;:20 Bom, L. R481. l 


had 
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to sale by the Court, and on the 6th 
January 1903 was purchased by the 
plaintiff, The sale was confirmed on the 
llth July 1908. The defendant No. 3 
subsequently applied for possession in 


virtue of his purshase. He was resisted by the. 


. plaintiff, and the plaintiff’s obstruction was in 
1905 removed by the Court. Thereupon 
the plaintiff filed Snit No. 355 of 1905 
against the 8rd defendant for a deslaration 
that the plaintifi’s title as auotion- purchaser 
had priority over the defendant’s title. 
That suit after some vicissitudes was 
ultimately dismissed. No appeal appears to 
havs been presented by the plaintiff, but 
on the 2nd December 1909 he presented 
this present Darkhast in which he joined 
the 3rd defexndant for the first time. 
- On behalf of the 3rd defendant Diwax 
Bahadur Raos first contention is that 
under section 47 of the present Code, his 
client was not a proper or a permissible 
party to these proceedings. Other objections 
also were raised by the learned Pleader, 
but as, in my opinion, he sueceeds upon 
this first point, it is unnecessary to con- 
sider the other contentions. This objection 
really depends upon the answer to the 
small question whether the anction-purchaser 
is or is not a representative, within the 
meaning of section 47 of the Code, of 
the judgment-debtor. Mr. Rao contends 
that he is not; and if that contention is 
justified, then the proceedings as against 
the 3rd defendant were clearly without 
authority. It seems to me that by a 
long course of decisions of this High 
Court, we are now committed to the view 
that an auotion-purchaser is not a represen- 
tative of the jadgment-debtor within the 
meaning of section 47 of the Code, If 
that view is wrong, it must be left to 
the Legislature to correct it, 
we could not now correct it. Nor do I 
think the question is one which needs 
reference to a Full Bench, for it appears 
to me, with all respect to the learned 
Judges of the Allahabad and Caloutta High 
Courts, where the other opinion has been 
accepted, that there is at least as much 
to be said in fayonr of the Bombay view 
“ag in favour of the contrary view. 
desisions to which I refer are Gulzari 


Lal v. Madho Ram (2) and Ish C} 
(2) 26 A. 447; A. W. N, (1904) 6); : Le 7 aes? 


Certainly 


” 


The: . 
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Sirkur vy. Bent Madhub Sirkar (8). In 
Madras, however, the decision has egone 
the other way: see Nadamunt Narayana 


Ivengar v. Veerabhadra Pillai (4). I quite 
concede that the word “representative” 
occurring in sestion 47 cannot be restricted 
to the sense of the phrase ‘legal represen: 
tative’, as that phrase is specially defined 
in section 2, clause. (ii), of the Code. It 
still, however, remains to bə considered 
whether the auction-purchaser at a Court: 
sale can fall within the definition. & 4 

Now in Dinendranath Sannial v. Ramkumar 
Ghose (5) their Lordships .of the Privy 
Council observe upon the marked difference 
which exists in the position of a private’ 
purchaser and that of a Court purchaser. 
“There is”, they say, “a great distinction 
between a private sale in satisfaction of a 
decree and a sale in execution of a decres. 
In the former, the price is fixed by the 
vendor and purchaser alone; in the latter, 
the sale must be made by public auction 
sondusted by a public officer, of which 
notice must be given ss directed by the 
Act, and at which the public are entitled 
to bid. Under the former, the purchaser 
derives title through the vendor, and can- 
not acquire a better title than that of the 
vendor. Under the latter the purchaser, 
notwithstanding he acquires merely the 
right, title and interest of the judgment- 
debtor, acquires that title by operation 
of law adversely to the judgment-debtor”. 


It is this distinction which, as I read 
the cases, lies at the basis of this Court’s 
decisions that a purchaser at a Court-sale 
sannot be regarded as the representative 
of a party, adversely to whom he has 
acquired his position. This is pointed out 
by Sir Charles Sargent in Vasanjt Haribhai 
v. Lallu Akhu (6), where it is said: “There 
sould be no question of estoppel by con- 
duct between the judgment-debtor and the 
purchaser at auction, who derives his 
title from proceedings which are entirely 
in invitum as regards the former’. In 


(3) 24 0. 62;1 ©. W. N. 36; 12 Ind. Deo. (N. s.) 


(4) 8 Ind. Cas. 429; 34 M. 417; (1910) M. W. N. 
662; 9 M, L. T. 162; 21 M. L. J. 928. 

(6) 8 I. A. 65 at p.75; 7 C. 107; 4 Shome L. R. 236; 
10 0. L. R. 281; 4# Bar. P. O. J. 213; 5 Ind. Jur. 376; 3 
Ind. Dec. (N. 8.) 619 (P. C.). 

(6) 9 B. 285 at p. 288; 5 Ind, Dec. (N. 8.) 189, : 


+ 


+ 
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Shivram Ohintaman v. Jicu (7) and Vishvanath 
Chardu Naik v. Subraya Shivapa Shetti (8) 
we have clear decisions that the Court- 
purchaser does not possess this representa- 
tive capacity; and this view has consistently 
prevailed in this Court, as may be as- 
certained on reference to such cases as 
Narayan v. Umbar Adam (9), Pita v. Chunilal 
(10) and Gokulsing Bhikaram v, Kisansing 
Guru (11). Some attempt to divert this current 
of autkority seems to have been made by 
reason of the Privy Councils decision in 
Prosunno Kumar Sanyal v. Kali Das Sanyal 
(12). But that this attempt was based 
upon a misapprekension of their Lord- 
ships’ ruling is clearly pointed out by 
Sir Lawrence Jenkins, CO, J., in Maganlal v. 
Doshi Mulji (18). Sir Lawrence there 
says, what a study of the Privy Counsil 
decision makes plain, that “their Lordsbips 
did not hold the auction-purchaser to be 
a party or a representative they merely 
held that his interest in the result did 
net prevent the question being one between 
parties”, In that case, for the sake of 
the argument then before the Court, Sir 
Lawrence Jenkins was content to assume 
that the auction-purchaser filled the re- 
presentative character. But it must be 
noticed that the assumption was made only 
for the purposes of the argument, and the 
Chief Justice says that “I doubt whether 
he can claim this character’. In view of 
this uniform course of decisions on this 
side of India, which appears to me to 
have a reasonable basis in the words of 
the Code, I think that Mr. Rao’s argument 
must be conceded that the auction-purchaser 
here, his olienf the 3rd defendant, was 
Improperly joined as a party to these 
proceedings. It follows, therefore,-that on 
this ground and on this ground alone, 
the present appeal must be allowed, and 
the 3rd defendant must have his costs 
throughout, 
Appeal allowed. 


(7) 13 B. 34; 7 Ind. Deo. (N. s.) 23. 

(8) 15 B. 290; 8 Ind. Dec. (x. s.) 197. 

(9) 10 Ind. Oas. 913; 13 Bom. L, R. 307; 35 B. 276. 
çto) 31 B .207; 9 Bom, L. R. 15. a tele : 

Lt) 7 Ind. Cas, 457; 84 B. 545; 12 Bom. L. R. 539, 
. < (12) 19 I. A. 166; 190. 683; 6 Sar. P: 0. J. 209; 9 
Ind. Dec. (N. s.) 898. l ° ; 

(13) 25 B. 631 at p. 635; 3 Bom. L, R. 255. 
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ALLAHABAD HIGH COURT.» 
Second Oivin Appeat No, 1758 or 1916. 
May 9, 1918. 

Present:—Sir Henry Richards, Kt, l 
Chief Justice, and Justice Sir P, C. 
Banerji, Kr. 

JAIMAL SINGE -- PLAINTIFE— 
APPELLANT 
Versus 
SHIB SARAN SINGH AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (ILof 1901), s. 201—Suit for 
profits — Plaintiff not recorded co-sharer—Procedure. 

The mere fact that the plaintiff in a suit for pro- 
fits isnot a recorded co-sharer of the property in 
respect of which the profits claimed -are alleged to 
have accrued due, is not sufficient to prevent him 
from maintaining the suit. [p. 115, col. 2.] 

Section 201 of the Agra Tenancy Act provides for 
what is to be done in the case of a plaintiff who is re- 
corded and in the case of a plaintiff who is not re- 
corded, If the issue arises as to the latter's title, the 
Revenue Court is either to try the case itself or to 
refer the plaintiff toa Civil Court. [p. 115, eol. 2.] 


Second appeal from a decree of the 
District Judge, Bareilly. 


Mr. Sham Nath Mushran, for the Appel- 
lant. 
Mr, Nehal Ohand, for the Respondents, 


JUDGMENT, —We think that the ground 
upon which the lower Appellate Court decided 
this case was not correct. The plaintiff 
is not a recorded co-sharer of the property 
in respect of which the profits elaimed 
are alleged to have accrued due. The 
lower Appellate Court seemsto think that 
the mere fact that the plaintiff was not 
recorded was sufficient .to prevent him 
maintaining the suit. We do not think 
this view is correct. Sestion 201 of the 
Tenaucy Act provides for what is to be 
done in the oase of a plaintif who is 
recorded and in the “case of a plaintiff 
who is not recorded. If the issue arises as 
to the latter's title, the Revenue Court 
is either to try the case itself or to refer 
the plaintiff, to a Civil Court. We think, 
however, that it is perfectly useless to 
send the case bask for trial, because on 
the allegations of the plaintiff himself in 
his plaint he oannot possibly maintain the 
present suif. According to his own allega- 
tions, the defendant Musammat Dayali 
Kunwar is not and was not a co-sharer. 
The other defendant is a minor and--it is 
not alleged that he made collections, 


tig 
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Furthermore the suit is a suit for profits. 
Otherwise it “sould not have been instituted 
in the Revenue Court. It is not alleged 
and sould not have been alleged that either 
the minor or Musammat Dayali Kunwar 
was the Lambardar, In reality the plaintiff’s 
suit is a suit for damages because a certain 
compromise was not sarried into effect. 
(The compromise fell through because it 
was found by the Court that the com- 
promise was not for the benefit of the 
minor.) The person with whom the com- 
promise was really made was dead before 
the institution of the suit. We dismiss 
the appeal with costs, 
Appeal dismissed. 





CALCUTTA HIGH COURT, 
APPEALS YOM APPELLATE Decrers Nos. 822, 
835 anp £36 or 1916. 

January 16, 1916. 
Presenti—Mr. Justice Richardson and Mr, 
Justice Beachcroft. 

e in No, 822 or 1916 
RUPA THAKURANI AND ANOTHER— 
DEFENDANTS— APPELLANTS 
In No, £35 or 1916 
ABDUL KHALIFA AND OTHERS— 
DEFENDANTS —APPELLANTS 
In No. &86 or 1916 
SRIB LAL SHAHA—Derenpant— 
APPELLANT 
VETEUS 
KUMUDNATH KARMAKAR— 
PLAINTIFF —RSSPONDENT IN ALL. 


Limitation Act (IX pf 1908), ss. 6, 14— Appeal 
preferred tn wrong Court— Extension of Umitation— 


rent cause. 
sas cites section 14 of the Limitation Act does not 


to appeals, that section should be applied to 

a A sn tha sense that the bona fide prosecution 
of a preceeding in a wrong Court is to be regarded as 
a proper ground or as sufficient cause within the 
meaning of section 5 of the Limitation Act for ex- 
tending the time for filing an appeal. [p. 16, col. 2.] 
Appeals against the decrees of the Sub- 

_ ordinate Judge, Jalpaiguri, dated the 21st 
February 1916, affirming those of the Munsif, 
. - lst Court at that place, dated the 28rd 
_ December 1919. | ee 

' Mr. SeN. Banerjee and Babu Tarakeshwar 
“ Pal ghowdhury, for the Appellants, 


a 
> 
. 
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Babus Mohini Mohun Ohakrabariy and 

Brojo Lal Chakraburty, for the Respondênt, 
JUDGMENT. 
S. A. No. 822 or 1916. 

BICHARDSON, J.—This is an appeal from 
the judgment and decree of the Subordinate 
Judge of Julpaiguri, dismissing an appeal 
from the decree of the Munsif of Jalpaiguri 
on the ground tbat the appeal had been 
filed onb of time. The Mounsif’s decree in 
the suit is dated the 23rd December 1913, 
It-appears thaton the 4th February 1914 
the appeal from the Monsif’s decree was 
filed in the Court of the District Judge of 
Dinajpur and Julpaiguri. The appeal was 
admitted in that Court anda date was 
fixed fcr the hearing. Then the question 
seems to have been raised whether under 
the rules the appeal should have been filed 
in the Court of the District Judge cr in the 
Subordinate Judge’s Court. Time was 
taken to consider that question and on the 
lst May 1914, the District Judge haying 
inthe meantime informed himself of the 
role in force, the appeal was returned to 
be presented in the proper Court, the Court 
of the Subordinate Judge. On the same 
day the appeal was filed inthat Court. It 
has been rejected bythe Subordinate Judge, 
onthe ground that the prescribed period 
of iimitation had been exceeded and there 
was no sufficient cause for extending it, 
In coming to that conclusion the learned 
Snbordinate Judge has said that section 14 
of the Act does not apply. That no doubt 
is true. But the principle of that section 
bas been recognised by the Courts ag 
applicable to appeals, in’ this sense that tke 
bona fide prcsecution of a proceeding in a 
wrong Court has been regarded as a proper 
ground or as sufficient cause within the 
meaning of section 5 of the Limitation 
Act for extending the time for filing an 
appeal. Itis suggested for the plaintiff- 
respondent that the learned Subordinate 
Judge has, asa matter of fact, found that 
the presentation of the appeal to the Court 
of the District Judge was not bona fide, If 
that is what the learned Judge meant 
by the language which he has used, it is 
difficult in the airenmstances to accept the 


finding.” -AJI that he had before him 


apparently Was tha petition of the appel- 
Janis. explaining the canse of the delay 
which kad taken place in filing their appeal 
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in hig,Court. No ecunter- petition or counter- 
affidavit seems to have been filed on behalf 
of the respondent and the observations 
which the Judge has made, if they are 
to be regarded asa finding that the appel- 
lants’ mistake in filing the appealin the 
wrong Court was not a bona fide mistake, 
appear to rest on surmise and conjecture 
rather than on materials proper to support 
such a conclusion. Ft is difficult to conceive 
that such a mistake as was made in the 
present case sould have been otherwise 
than bona fide and judging from the order- 
sheet it was not known even in the District 
Judge’s office that under the notification 
issned by the High Court urder clause 
(4) of sestion 2! of the Civil Courts Act 
the appellants had no right at all to file 
the appeal in the District Judge’s Court 
and that the only Court in which ib could 
he filed was the Subordinate 
Court. Apparently the impression which 
prevailed in the District Judge’s office 
when the appeal was filed was that the 
appellants were entitled to file the appeal 
sither in one Uoart or in the other, and 
apparently it was on that ground that the 
appeal was admitted and that a date 
was fixed for its hearing. In the circum- 
stances, in my opinion, the discretion 
allowed by section 5 of the Limitation Ast 
has not been judicially exercised and the 
decree of the lower Court cannot be support- 
ed. 

The result, therefore, is that this appeal is 
allowed and the case remanded tu the 
learned Subordinate Judge in order that 
the appeal may be heard by him on the 
merits. Costs will abide the result. 

This judgment governs Second Appeals 
Nos, 833 and 036 of 1916, 

* Beacacrorr, J.—I agree. The course 
which this case has taken illustrates the 
desirability of dealing with an application 
for extension of time promptly. The appeal 
was argued and dismissed on the prelimi- 
nary point more than two years after it 
was originally filed, with the. result that 
more that four years will have elapsed 
from the date of filing before it „iş heard on 
the merits. Se f © een & 

Appeal allowed; Case. remaxded. . 


Judge’s. 
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PATNA HIGH-COURT. 
Crttacx Crgcolt. 
APPEAL rrom ORIGINAL Decree No, 11 
or 1916. 
December 11, 1917. 

Present: —Mr. Justice Mullick and 
Mr. Justice Atkinson. 
SARADA PRASAD TEJ AND OTHERS 

e APPELLANTS 


VETSUS 


TRIGUNA CHARAN ROY—Resvonpent, 

Probate and Administration Act (V of 1881), s. 50 — 
Letters of Administration, whether can be granted in 
respect of part of estate—Probate Court, duty of— 
Revocation of grant—-Minors—Compromise, whether 
binding on minors—-Guardian acting illegally Minor, 
whether can repudiate act of guardian—HEstoppel, 

The Probate and Administration Act contains no 
provision for granting Letters of Administration in 
respect of only a part of the testator’s estate. [p. 118, 
col. L.) 

An executor, who has been appointed by the 
testator for the administration of a particular 
fund, is competent to take out Probate limited to 
that particular fund, but where there is no direc- 
tion as to any particular fand, and where the 
applicants apply in their capacity as heirs, there 
is no provision of law which empowers the Court 


_to refuse administration of the whole estate and 


to limit it toa fractional undivided portion thereof. 
[p. 118, cols.  & 2.] 

In a Probate proceeding the Court has no concern 
with the devolution of the property, The only issue 
before it is whether the Will has been proved to be 
genuine and duly executed. Jt can record a con- 
tract or agreement made between the parties in 
consideration of the withdrawal of the caveator’s 
objection, but it is wholly powerless to enforce such 
contract or agreement. [p. 118, col, 2.] 

It is always open toa minor to repudiate the act 
of his guardian if it can be shown that the act was 
clearly illegal, [p. 119, col. 1.] 

The father of certain minors applied, as their 
guardian, for Letters of Administration with the 
Will annexed, in respect of a moiety of an estate 
to which the minors wera entitled under the Will, 
The devisee of the other half of the estate filed a 
caveat, but a compromise vas made whereby the 
guardian of the minors was allowed to take Letters 
of Administration in respect of aquarter of the 
estate. ‘The Letters were actually taken ont by one 
of the minors who had attained majority and who 
acted as the natural guardian of the others. The minors 
subsequently applied for revocation of the Lotters: 

Held, (1: that the Will having been proved and 
the objection having been withdrawn, it became 
the duty ofthe Court to grant Probate or Letters 
of Administration, as the case might be, in respect of 
the whole of the estate; [p. 118, ool. 2.] 

(2) that ifthe guardian of the minors was not 
willing to administer the whole estate, the application 
should have been dismissed altogether; [p 118, col. 2.] 

(2) that no ratification by ' the minor who had 
attained majority could bind the other minors who 


were entitled to the protection of the Court;- [p. 119, | 
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(4) that the order of the District Judge granting 
Letters of Administration in respeot of one quarter 
of the estate was illegal, and there was just cause 
for revocation within the meaning of section 50 of 
the Probate and Administration Act. [p. 119, col. 1.] 


Appeal from a desision of the District 
Judge, Cuttack, dated the 9th June 1916. 

Mr, S. O. Bose, for the Appellants, 

Messrs. S. O. Roy, B. N, Sinha, A. O. 
Mukherjeeand B. O. Roy, for the Respond- 
ent, . 

JUDGMENT, 

Moiuics, J.—The testatrix Bhubanmani 
had a daughter named Annapurna, who 
left three sons, Sarada, Barada and Annada. 
The respondent Trigunais the adopted son 
of Bhubanmani’s husband. Annapurna died 
on the 21st November 1907 and Bhuban- 
mani on the 2nd of September 1910. 

On the &th February 1901 a Will is 
alleged to have been made by Bhubanmani 
in respect of a four-anna share in Touzi 
No. 2456, by which she bequeathed a two- 
anna share to, her daughter and a two-anna 
share to Triguna. 

: On:the 2nd-June 1912 Nityanand, the 
father of Sarada, Barada and Annada applied 
on their behalf for Letters of Administration 
with Wil] annexed in respect of the two- 
anna’ share to which Sarada, Barada and 
Annada were entitled as the heirs of Bhuban- 
mani, Triguna filed a caveat, but on the 
12th December 1912 a compromise is alleg- 
ed to have been made between him and 
Nityanand in consequence of which Nityanand 
was allowed to take Letters of Administra- 
tion. in respect of an one-anna share in 
the property. Sarada attained majority in 
October - 1913,- Barada and Annada are 
still minors. ` 

On the 21st February 1916 an application 
was filed by Sarada on behalf of himself and 
as guardian of his two minor brothers for 
reyosation of the Letters of Administration 
for. just, cause. The learned District Judge 
is-of opinion that no just cause has been 
established and that the application is not 
maintainable. ` 
- In our opinion the learned Judge’s order 
gannot be maintained. The Probate Act 
(V of 1881) -sontains no provision for 
giving Letters of Administration in respect 
of only a. part,of the testator’s estate, It 
is true :that an.. executor who has been 
_ ‘appointed: by’: the testator for the administra- 
tion of a particular fund is competent to 
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take out Probate limited to that particular 
fund: but where there is no direction as 
to any particular fund and where, as in 
this case, the applicants apply in their 
capacity as heirs, I know of no provision 
of law which empowers the Court to refuse 
administration of the whole estate and to 
limit it to a fractional undivided portion 
thereof, 

The learned Vakil for the respondent 
relies upon the principle of equitable estoppel 
and contends that having on behalf of him- 
self and his brothers taken out Letters of 
Administration in respect of the one-anna 
share, Sarada is row completely debarred 
from impeaching his own act. He urges 
that the real object of the petitioners is to 
go behind the compromise. 

It may be that the effect of revoking the 
grant will be to set aside the compromise, 
but that is not a matter with which a Probate 
Court has any concern, Ina Probate pro- 
ceeding the Court has no concern with the 
devolution of the property. The only issue 
before it is whether the Will has been 
proved to be genuine and duly executed. 
It can record a contract or agreement 
made between the parties in consideration 
of the withdrawal of the caveator’s objection 
but ib is wholly powerless to enforce such 
contract or agreement, 

Here the objection was withdrawn and 
the Will duly proved. It became, therefore, 
the duty of the Court to give Probate or 
Letters of Administration, as the case might 
be, in respect of the whole property and 
nothing less. But the learned Vakil for 
the respondent contends that as Nityanand, 
the father of the appellants before us, him- 
self applied for only administration of half 
the property, the Court was not competent 
to give him administration of more. I 
cannot accede to this argument, If Nitya- 
nand was unwilling to administer the whole 
the Court should have dismissed the applica- 
tion altogether. 

‘ As for the principle of equitable estoppel 
upon whioh the learned Vakil for the 
respondent relies, it clearly cannot operate 
against the minors. It.is true that although 
Nityanand got an order for Letters of Ad- 
ministration ke did not take out the Letters 
himself and that it was Sarada who, on 
attaining majority, took ouf the same on 
behalf of himself and his brothers, It is 
+ 
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alsogtrue that he thereafter did certain 
acts which warrant the inference that he 
ratified the limited grant, but no ratification 
by him ean bind the minors, who are 
entitled to the protection of the Court when 
a lear illegality is proved. 

Tt is then urged that Sarada having 
acted as the natural guardian of the minors, 
it is no longer open to them to question 
the grant. I fail to: see the forse of this 
argument, besause it is always open to a 
minor to repudiate the act of his guardian 
if it ean be shown that the aob was 
clearly illegal. Here, in our opinion, the 
order of the District Judge granting Letters 
of Administration of only one quarter of the 
property was illegal and there was just 
cause for revocation within the meaning of 
section 50 of the Probate Act. That being so, 
the minors through Sarada are entitled to a 
revocation of that order. 

The learned Vakil for the appellant has 
drawn our attention to-the oase of Janakbutt 
Thakurain v. Gajanand Thakur (1), which 
indicates the extent to which a compromise 
madein a Probate proceeding is a bar to a 
future application to set aside the Probate, 
There is nothing in that desision which 
debars the minors here from applying for 
revocation of an illegal order. 

The order of the learned District Judge 
is, therefore, set aside and grant of Letters 
of Administration in respect of an anna share 
in the estate in favour of Sarada and his 
two minor brothers is hereby revoked and set 
aside, 

The result of this order will be that 
until a fresh application is made in respect of 
the whole, no one will be competent to ad- 
minister the estate of the testatrix. It will 
be open to the beneficiaries to apply either 
jointly or severally and upon proof of the 
Will to take out administration of the 
whole, ; 

The appeal succesdg and is desreed with 
costs, ; 

ATKINSON, J.—] agree, 

Appeal accepted. 


' (1) 87 Ind. Cas. 12; 1 P. L. J. 377; 20 0. W. N. 936; 
1 P. L. W. 41. 
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PUNJAB CHIEF COURT. ° 
SECOND Orvit ArpraL No. 371 or 1915. 
May 27, 1918. 
Present:—Mr, Justice Shadi Lal and Mr. 
Justice Wilberforce. 
FARZAND ALI AND anotapr— DEFENDANTS 
— APPELLANTS 
Versus 
ZAFAR ALI—P arxtirr— 
RESPONDENT. ; 

Otvil Procedure Code (Act Y of 1908), s. 11, O. II, r. 
2—Res judicata, plea of, depending on finding of fact, 
whether maintainable in second appeal—Plea of relin- 
quishment—Duty of defendant—Hvidence Act (Tof 
1872), ss.11 (b), 18, 57— Documents not inter partes, 
admissibility of — “Matter of public history,” meaning of 
-Historical works, admissibility of. 

Aplea of res judicata depending ona finding of 
fact which has not been challenged in the lower 
Appellate Court cannot be maintained in second 
appeal to the Chief Court. [p. 129, col. 1.] 

It is the duty of a defendant who seeks to avail 
himself of the bar created by Order Il, rule 2, Civil 
Procedure Code, not only to put forward that defence, 
bnt also to establish it to the satisfaction of the 


Court. [p. 120, col. 2.] 

Documents containing recitals that a particular 
plot of land belongs to a particular well are admissible 
in evidence either under section 11 (b) or section 13 of 
the Evidence Act, although they are not between 


parties to the suit. [p. 121, col. 1.] 
Dwarka Nath Bakshi v, Mukundu Lal Chowdhury, 6 


O. L, J. 65, followed. 
Cherag Ali Prodhania v, Mohini Moha Bardhan, 19 


Ind. Cas. 615, not followed. 

The question of title between the trustee of a 
mosque, though an old and historical institution, and 
a private person cannot be deemed to bea “matter 
of public history” within the meaning of section 57 
of the Hvidence Act, and historical works cannot 
be used to establish title to such property. [p. 121, 
col, 2. ] 

Second appeal from the decree of the 
Additional District Judge, Lahore, dated 
the 22nd December 1914, reversing that 
of the Subordinate Judge, lst class, Lahore, 
dated the 3ist March 1913, dismissing the 
claim, 

The Hon'ble Mr. Muhammad Shafi and 
Sheikh Niaz Ali, for the Appellants. 

Lala Mott Sagar, R. S., for the Respondent, 


JUODGMENT.—The property which is 
the subject-matter of dispute between the 
Mutwalli of the Wazir Khan’s mosque 
and the defendants (the dessendants of 
the late Imam ) consists of a well, a 
vacant plot of land known as baghichi 
and a small house in the said baghichi, 
The Mutwalli claims if as part of the 
religions endowment, and his claim has been 
deoreed by the Additional Judge, who has, 
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upon & careful consideration of all -the 
materials before him, expressed his dissent 
from the sanan na the Court of first 
instance, — 

Before dealing with the Na of 
title, we consider it necessary to dispose 
of the plea that part of the claim was 
res judicata, and that the rest was barred 
by Order II, rule 2, Civil Procedure 
Code. It was urged in the Court of first 
instance that the plaintiff, having failed 
to establish his title to the two houses 
claimed in a previous suit instituted in 
1£94, is not now entitled to include in 
the present suit one of those two houses. 
The Subordinate Judge, upon an exami- 
nation of the reapective contentions of the 
parties and an elaborate discussion of all 
‘the oral and documentary evidence on 
the subject, has arrived at the conclusion 
that the house in dispute, which is situate 
to the west of the well, is different from 
the two houses in respect of which the 
previous suit was brought, and he has 
accordingly overruled the plea of res judicata. 
It is to be observed that the plea depends 
upon a finding of fact, which finding 
was not contested before the lower 
Appellate eCourt. Indeed, the learned 
Additional Judge distinctly states that the 
findings recorded by the Court of frst 
instance on the plea of :res judicata and 
on the defence based upon Order II, rule 
2, Civil Procedure Code, “have not been 
eo-operied on their (defendants’) behalf in 
the argument in any Court.” 
gircumstances, we have nro hesitation in 
holding that the defendants cannot ask 
- the Court of second appeal to consider a 
question of fact upon which they must 
be deemed to have accepted the decision of 
the trial Court. 

The same remark applies mutalzs 
mutandis to the alleged bar created by 
Order II, rule 2. A perusal of the written 
statement makes it clear that this defence 
was confined to the well, and the Sub- 
ordinate Judge finds that “from 1894 to 
1903 the well was being used for filling 
the Masjid Hauz as it had been for very 
many years prior to 1894;” and he 
accordingly holds that the plaintiff’s right 
to sue for the possession of the well bad 
not acerued on the date of the institution 
of the previous suit, This finding too was 


Ion these | 
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not challenged, before the Additional Judge, 
acd the appellants are, therefore, precluded 
from raising the question on second appeal, 
It must te remembered that the claim 
with respect to the house was not resisted 
on the ground of Order Il, rule 2, and 
it is a well established principle of law 
that it is the duty of the defendant, who 
seeks to avail himself of .the bar created 
by Order I], rule 2, not only to put 
forwaid that defence but also to establish 
it to the satisfaction of the Court. 

Coming now to the question of title to 
the property, we find that the learned 
Additional Judge has sonsidered all the 
pros and cons of the case, and has 
based his finding in favour of the plaintiff 
upon the following facts and circum- 
stances : — 

(1) The property in dispute was shown 
as belonging to the mosque in a plan 
produced as an Exhibit in 1866 in a suit 
against the ancestors of the present parties, 
which plan “was put in by Counsel who 
represented not only the Mutwalli but also 
Hafiz Muhammad, the then Imam, who is 
the ancestor of Farzand Ali.” 

(2) From the time of the construction 
of the mosque the well has been used 
for supplying water to the tank in the 
mosque; and the land surrounding the 
well is absolutely necessary for working 
the Persian wheel attached to the well. 

(83) A presumption should be drawn in 
favour of the plaintiff and against the 
defendants from the latter's failure to 
produce in Court an agreement which was 
admittedly entered into between their 
ancestor and the charakhbans. 

(4) The defendants have absolutely failed 
to show how they acquired the property. 

(5) In these documents P-2, P-5 and P-9 
between the Mutwalli and the former charakh: 
bans the well is desoribed as the well of 
the mosque. 


(6) The plot of the land comprising 
the well and the building is describad as 
the haghicht of Wazir Khan in a history 


published in 1854 by Nur Muhammad 
Chishti, and as the mardan attached to 
the well of the mosque in a work 


published by Rai Kanhaya Lal in 1874, 
The question arises whether there is 
any adequate ground which would justify 
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our igterference with the finding of fact 
arrived at by the lower Appellata Court. 
The learned Counsel for the appellants 
has made an attempt to minimise the 
importance of the plaintifi’s evidence, and 
has also contended that some of the 
documents are inadmissible in evidence. 
There can be no doubt that the plan 
produced in a suit to which the defend- 
ants’ ancestor was a party has been 
rightly admitted as a piece of evidence, 
and it is to be observed that its correct- 


ness was not then impeached by the 
defendants’ predecessor-in-interest. As 
regards the presumption drawn against 


the defendants on account of their eson- 
sealment of a document executed between 
them and the charakhbans, the learned 
‘Counsel has prodused in this Court a 
deed purporting to be the agreement 
in question, but the document is an 
unregistered one, and we are unable to 
pronounce any opinion on its genuineness. 
The fact, however, remains that for some 
reason best known to the defendants, they 
did not consider it advisable to produce 
it before the Court of first instance, 
though they were repeatedly asked to 
co ao. 

It is argued that, because the defend- 
ants were not parties to` the deeds 
(P-2, P-5 and P-9), the description of 
the well contained therein cannot be used 
in evidence. We observe that a similar 
objeation was overruled by the Calontta 
High Court in a judgment reported as 
Dwarka Nath Bakshi v. Mukundu Lal 
Chowdhury (1). lt was held in that case, 
“documents, though not between parties, 
containing recitals that a particular plot 
of land belongs to a particular Acawla, 
which is in question, are admissible in 
evidence either under section 11 (b) or section 
13 of the Evidence Act, although they 
are nct conclusive or binding evidence, and 
may be very weak evidence or even of 
no weight ab all.” The learned Judges 
referred to other cases in support of the 
view taken by them, and the only judg- 


ment, which the learrd Counsel for the 
appellants bas cited as expressing an 
opinion to the contrary, is that reported 


as Cherag Alt Prodhania v. $ ohini Mohan 


(1) 6 0. L, J, 56. 
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Berdhan (2). In-that case a Division 
Bench of the same High Court considered 
that the description of the. property then 
in dispute contained in a deed relating 
to another property, which deed was not 
enter partes, was inadmissible jn 
but the judgment contains no discussion 
of the matter, nor does it make any 
reference to section 1! or section 13, or 


to the previous judgment of the same. 
Court. 
The description, however,’ is not 


a 
matter of much consequence. The import- 
ant point in connection with these documents 
is that though the charakhbans were work. 
ing the well on behalf of the Mutwalli, 


and treated it all along as the property . 
their 


of the mosque, the defendants or 
ancestors never took the slightest objection 
to the Mutwalli controlling the use of the 
well and describing it as mosque property, 
There can be little doubt that the Imam, 
who was residing on the spot, was fully 
aware of what was going on, but he 
never asserted his title. This conduct 
affords a strong piece of evidence in 
support of the case set up by the 
plaintiff. 

We ara inclined to think tha® the use 
of the historical works to establish title 
to the property cannot be justified on the 
strength of section 57 of the Indian 
Evidence Act. The question of title between 
the trustee of a mosque, though an old 
and historical institution, and a private 
person cannot, in our opinion, be deemed 
to Le a matter of publics history” within 
the meaning of the said section. We 
must, therefore, exclude this piece of 
evidence from consideration, and we do 
not think that this exclusion would make 
any difference in the result, The des. 
cription contained in the two books does 
not advance the case fcr the plaintiff to 
any appreciable extent, and, indeed, this 
description can be gathered from other 
admissible evidence on the record, 


The defendants are wholly unable to 
offer avy satisfactory explanation of the 
use of the well for the purposes of the 


mosque, and the suggestion that the user 
was a permissive one rests upon no evidence 
whatsoever, and, indeed, rans counter to 


(2) 19 Ind, Cas, 616, 


evidence; ` 
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all the circumstances of the case. This 
fact, coupled with the proximity of the 
property to the mosque and the evidence 
supplied by the plan of 1866, establishes 
a strong primä facie case on behalf of the 
plaintiff, and there is nothing to rebut 
that case. Indeed, as observed already, the 
appellants cannot show a semblance of 
title, and place their sole reliance on the 
adventitious circumstance that they are 
defendants in the case. 

We are accordingly of opinion that there 
is no snfñcient ground to justify our 
interference on second appeal, and we 
dismiss the appeal with costs, 

Appeal dismissed. 





BOMBAY HIGH COURT. 
Seconp Civi APPRAL No. 1237 or 1916. 
January 21, 1918. 
Present:—Sir Stanley Batchelor, KT., 
Asting, Chief Justice, and Mr. Justice 
Kemp. 

MANJU MAHADEV SHETTI— 
DirenDant— APPELLANT 


VETEUS 
SHIVAPPA MANJU SHETTI AND OTHERS 


— PLAINTIFFS- RESPONDENTS. 

Contract Act (1X of 1872), ss. 126, 128—“Liability,” 
meaning of—Principal and surety—Principal debt 
barred—Surety, liability of. 

By the word “liability” used in sections 126 and 
128 of the Contract Act is intended a liability which 
is enforceable at law, and, if that liability does 
not exist, there cannot be a contract of guarantee. 
fp. 128, col. 2; p. 124, cole2.] 

There cannot, therefore, be a valid contract of 
guarantee, where the debt which is sought to be 
guaranteed has already become time-barred. In 
such a case there is no enforceable liability in the 
third person which can form the basis of a con- 
tract of guarantee. [p. 128, col. 2; p. 124, col. 2.] 

A creditur sued the principal debtor and his 
surety for the debt and obtained a decree against 
both. The principal debtor alone appealed and 
his appeal was allowed, on the ground that on the 
date on which the contract of surety was entered 
into the principal debt had become time-barred. 
The surety not having appealed the decree against 
him was confirmed. The creditor recovered the debt 
from the surety, who then sued the principal for 
the recovery of the amount: 

Held, that the principal debt having become 
barred atthe date of the contract of surety, there 


could be no valid contract, and that the sprety’s 
suit must, therefore, be dismissed. [p. 128, col. 2; p. 
124, col, 2.] < 

Second appeal from the desision of the 
District Judge, Kanara, in Appeal No. 8 
of 1916, confirming the decree passed by 
the Subordinate Judge, Kunta, in Civil 
Suit No. 120 of 1915. $ 


Mr. G. P. Murdeshvar, for the Appellant. 

Mr. Nilkant Atmaram, for the Respond- 

ents, $ 
JUDGMENT., 

BATCHELOR, Ac. ©. J.—The fasts upon 
which this second appeal comes up for deci- 
sion are these. In 1883, a som of money 
was deposited by the trustees ofa certain 
temple with the father of one Manju Mahadu. 
In 1889, there was a demand for the 
return of the money, and a refusal by 
Manju’s father. In 1897, on the occasion 
of another refusal, it is found ‘that there 
was an oral contract of guarantee by one 
Manju Buddu, who undertook to repay the 
temple trustees in case Manju Mahadu should 
not do so. In 1900, the temple trustees 
brought a suit against both Manju Mabadu 
and Manju Buddu to recover, the deposit. 
The Subordinate Judge decreed the claim 
both against Manju Mahadu and against 
Manju Budda. From this decree an appeal 
was taken to the District Judge, Mr. 
Leggatt. But it was taken only by Manju 
Mahadu. The learned District Judge held 
that the deposit with Manju Mahadu’s 
father was proved, but that the suit had 
become time-barred five years. prior to its 
institution in 1900, that is to say, it 
became time-barred in 1895, The suit 
was, therefore, dismissed as against the 
appellant, Manju Mahadu. Bat since Manju 
Buddu had not appealed, the trial Court’s 
decree against him was confirmed. The then 
plaintiffs exesuted their decree against Manju 
Buddu in May 1912 and in 1915 Manju Buddu 
having died, his sons brought this suit to 
rccover from the defendant, Manju Mahadu, 
the sum which had been paid by them 
in the execution. The learned District 
Judge affirming the decree of the Subordi- 
nate Judge has held the plaintiffs entitled 
to recover from Manju Mahadu, the principal 
debtor. Š 

He is the appellant before us, and on his 
behalf Mr. Murdeshvar’s pringipal point is that 
the lower Courts were wrong in their determi- 

ii ® 
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nation, inasmuch as there never was a valid 
scntract of suretyship by Manju Buddu. To 
that contention Mr, Nilkant replies that 
the question whether there was or was not 
such a contract is a question of fast, and 
that the learned District Judge having 
desided it in his clients’ favour, it is not 
open to us to reconsider the desision in 
second appeal. It appears to me, however, 
that the finding upon this point cannot 
be regarded as a finding of fact. For my 
own part, I am prepared to accept all that 
Mr. Leggatt bas found as a matter of fact, 
that is to say, that there was in 1897 an 
oral undertaking by Manju Buddu to 
guarantee the debt due by Manju Mahadv. 
That, I think, is as far as the finding of 
fact really goes, and the question still remains 
‘whether in the ascertained facts there was 
in law a valid contrast of suretyship. Upon 
that point all that the learned District Judge 
gays is that the appellant is clearly liable 
to pay the money by virtue of the ruling 
in Hajarimal y. Krishnarav (1). That, how- 
ever, is by no means decisive of the legal 
point under consideration, for in Hajarimal’s 
case (1) it is clear that, at the time the 
contract of suretyship was entered into, 
there was admittedly an existing enforceable 
liability of a third party. That is plain 
from the discussion in the judgment as to 
the comparative extent of the applicability 
of sections 134 and 137 of the Indian Con- 
tract Act. Here, however, the fasts take 
the present case entirely out of the reach 
of the decision in Hajardmal’s case (1). For 
here the facts are that by a decision which 
is now res gudicata, it is ascertained that the 
debt due to the trustees of the temple was 
barred by time in 1895, and that the alleged 
contract of guarantee npon which the respond- 
ents rely, and which admittedly was not 
embodied in writing. was not made until 
1897, that is to say, was not made until two 
years after the debt had become time barred. 
That being so, I am of opinion that there 
was no valid contract of guarantee. Mr. 
Nilkant, qnoting such oases as Subramania 
Aiyar v. Gopala Aiyar (2), has remindedus 
that, in regard to money claims, the effect of 


2) 5 B, 647; 6 Ind, Jur. 189; 3°Ind. Deo. (N. s.) 


weh 
(2) 7 Ina, aa 898; 33 M, 308; 20 M. L. J. 999; 8 
M. L, T, 821 


the Statute of Limitations is merely to bar the 
remedy and not to extinguish the right. 
That no doubt is so, but the oonsideration 
appears to me to have little bearing upon the 
construction of the sestions which govern the 
present decision. Those sections are 126 and 
128 of the Indian Contract Act. The former 
section defines the ‘sontract of guarantee’ as 
a contract to perform the promise, or dis- 
charge the liability, of a third personin case 
of his default, and section 128 enacts that 
the liability of the surety is co extensive 
with that (thatis to say, the liability) of 
the principal debtor. It appears to me that 
by the word ‘liability’ nsed in these sections 
is intended a liability which is enforceable 
at law, and, if that liability does not exiat, 
there cannot be a contract of guarantee. That 
is explained by Mr. Justice Willes in Mount. 
stephen v. Lakeman (3), where, in delivering 
the judgment of the Exchequer Chamber, the 
learned Judge said this: 


“The leading case upon the application of 
the Statute of Frauds has generally been 
considered to be Birkmyr v. Darnell (4), 
and inthe note to Mr. Hvans’s edition of 
Salkeld’s Reports it is stated, tha‘, ‘from 
all the authorities it appears, gonformably 
to the dostrine in this case, that if the person 
for whose use the gocds are furnished is not 
liable at all, any other person’s promise is yoid, 
except in writing.’ I thick that may very well 
be modified: ‘Or if his liability is made 
the foundation of a contract bet ween the plaint- 
iff and the defendant, and that Mabilily 
fails, the promise is void’: soas to include 
the case whieh I put to Mr. Charles of 
persons wrongly supposing that a third person 
was liable, and entering into a contract on 
that supposition. If, jn such a case, it turned 
out that the third person was not liable at 
all, the contract would fail, because there 
would bea failure of that which the parties 
intentionally made the foundation of the 
contract. The lex contractus itself would make 
an end of the claim, and not the application 
of the Statute of Frauds, whether the contract 
was in writing or not, and whether signed 
or not. The law of contract gives you, as 
foundation, that a person was taken to be 
liable, and that the suretyship was a surety- 


(3) (1871) 7 Q. B. 196 at p. 202. 
(4) i795) 1 Kalk, 27; 91 B. R. 27. 
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ship in respect of that liability. Take away 
the foundation of the principal ecntzact, the 
contract of suretyship would fail.” 

So inthe case before usthe foundation of the 
alleged contrast of suretyship was wanting, 
inasmuch as there was not any enforceable 
liability in the third person. There 
was not, therefore, any consideration for the 
alleged contrast of suretyship. | 

On these grounds, it appears to me that 


on the ascertained facts of the case, there was 


not in: law any valid contract of suretyship 
and upon this contract the respondents are 
bound to rely for their suscess. 

On this ground I would reverse the decree 
under appeal and dismiss the plaintiffs’ suit 
with costs throughout. 

Kemp, J.—The appellant is one Manju 
Mahadu. The respondents are the sons of one 
Manju Buddu. In 1883, certain trustees of 
a temple deposited moneys with the appellant’s 
father. In 1897, the respondents’ father 
guaranteed payment of those moneys, if the 
appellant did not pay them. It is not stated 
in the evidence whether the appellant him- 
self promised to repay the moneys or not, 
but in the view which I take of the case, 
that is immaterial. In 1900, the trustees 
brought a Suit No. 283 of 1900 against the 
appellant and the respondents’ father, The 
first Court decreed the claim against both. 
The appellant appealed. The respondents’ 
father, although he was joined as a party to 
the appeal, did not appeal. The Appellate 
Court held that the appellant was not liable 
because the cause of action accrued against 
him eight years before the filing of that suit. 


That would be in 1592, The claim, there- 


fore, against bim was barredin 1&95. So 
far as the respondents’ father was concerned 
the Appellate Court held that, as he had 
promised to pay a time-barred debt, he was 
liable. 

1 think that that finding was wrong, for 
this reason, that there was neither any con- 
sideration under section 2, clause (4), nor 
any promise by the respondents’ father in 
writing under section 25, clause (3), of the 
Indian Contract Act to enable the promisee 
to succeed on the respondents’ father’s pro- 
mise. Moreover, itis to be noted that the 
gnit was against the respendents’ father as 
a surefy, and the finding of the Appellate 
Court had the effect of holding him liable 


‘asa prinsipal: However that may be, the 


-party, it is 


decree was confirmed against him. It would 
only be res judicata between the plaintiffs in 
that suit and the respondents’ father on the 
question as to whether the respondents’ 
father had promised to pay a time-barred 
debt. 

Now the present appeal is from the deci- 
sion of the lower Court in Suit No. 120 
of 1915 by the respondents, after the 
death of their father, against the appellant 
for the amount that their father had to 
pay under the decree in Suit No. 283 of 
1900. That assumes that there was a 
contract of guarantee. If it be contended 
that the appellant is liable to pay otherwise 
than as a principal debtor in a contract 
of suretyship, the answer to that is that 
the payment by the respondents’ father 
was a voluntary payment. He was under 
no obligation to pay, and, therefore, on the 
authority of Falcke v. Scottish Imperial 
Insurance Oompany (5), the person for 
whose benefifé he pays will not be lable 
to him for the payment. So the question 
is, is the appellant bound to pay on any 
contract of guarantee? Now a contrast of 
guarantee presupposes the liability of a 
third party. 


Was the appellant liable to pay? It 
can only be contended that he was liable 
to pay because (1) there was an outstand. 
ing debt in 1897 which was enforceable 
against him, The answer to that is that 
by 1897 it was barred; or (2) because he 
made a promise in :897 to pay a Statute» 
barred debt. The anwser to that is that 
there was no consideration under section 
2, clause (å) of the Indian Contract Act, 
incurred at bis request, nor was there any 
promise in writing under section 25, clange 


“3, of theIndian Contract Act; or (3) it 


may be contended that as the son of a 
Hindu, be was liable to pay his father’s 
debts. The complete answer to that is 
that in 1897 the liability was time barred: 
Subramania Atyar v. Gopala Atyar (2). 
So that there being no liability of a third 
clear that there can be no 
contract of guarantee. In my opinior, the 
lower Courts have failed to appreciate the 
fact that the appellant’s father’s debt was 
time-barred pripr to the date of the alleged 


(6) (1887) 34 Ch. D. 234; 56 L. J. Ch. 707; 56 L.! p, 
e20; 36 wW. R, 143, 
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contract of guarantee, and not after that 
date? I, therefore, agree with the decision 
of my Lord that the appeal should bə 
allowed aud the plaintiffs’ suit dismissed 


with costs throughout. 
Appeal allowed, 


ALLAHABAD HIGH COURT. 
Seconp Civit APPEAL No. 6 of 1917. 
May 7, 1918. 
Present: —Sir Henry Richards, KT., 
Chief Justice, and Mr. Justice Tudball, 
LALTA PRASAD CHAUDHRY 
— PLAINTIFF —APPELLANT 
versus 
GOKUL PRASAD AND OTHERS — 
DEFENDANTS — RESPONDENTS. 
Pre-emption—Custom—Plaintif within custom at 
time of sale —Partition, imperfect, efect of. 
Where a custom of pre-emption is proved, if the 
laintiff can show that he comes within the custom 
at the time of the sale, he is entitled to the benefit 
òf ihe custom. The mere fact that he was not within 
the custom prior to partition does not prevent him 
from subsequently acquiring the right. ; 
Where an entry in the wajib-ul-arz of a village 
provided that a co-sharer in the same snb-division as 
the vendor would have a preferential right of pre- 
emption over a co-sharer in another sub-division 
and it was found that the plaintiff was a co-sharer 
in the same patti with the vendor but that the patti 
was created by imperfect partition in recent years: 
Held, that the plaintiff had a preferential right 
of pre-emption over co-sharers in other pattis, 
Second appeal from a decree of the 
Additional Subordinate Judge, Gorakhpur. 
Mr, J. Simeon, for the Appellant. 
Mr. Gulzari Lal, for the Respondents. 
JUDGMENT.—This appeal arises out of 
a suit for pre-emption. The plaintiff isa 
_co-sharer in the same patti with the 
vendor but the paiti was created by imper- 
fect partition and im more recent years, 
There seemsto be no dispute that a custom 
of pre-emption prevails in the village. 
The entry in ‘the wajib-ul-are of 1860 
gives the first right to Adsgadar karibi, and 
both Courts were of opinion that this meant 
that the co-sharer in the same sub-division 
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as the vendor would have a preference 
over a co-sharer in another sub-division. 
The Court of first instance decreed the 
plaintiff’s claim. The lower Appellate Court 
reversed the decision of the Court of first 
instance solely on the ground that the 
plaintifi’s being in the same patti as the 
vendor was due to imperfect partition. It 


‘referred to a case reported as Mahadeo Prashad 


Sahu v. Jaipal Raut (1). Wedo not agree 
with the decision in this case. Itseems to us 
that where a custom -is proved, if the 
plaintiff can show that he comes within 
the custom at the time of the sale, he is 
entitled to the benefit of the custom. The 
mere fact that he was not within the 
custom prior to partition does not prevent 
him from subsequently acquiring the right. 
For example, it can hardly be said that 
if a co-sharer acquired a share in a patir 


by sale, he would not have the right of a 
co-sharer in that patti upon a gale 
subsequently made by one of the 
co sharers, The right which the 


plaintiff acquired by imperfect partition 
was just as binding upon the ogo-sharers 
as if he had acquired the right by sale. 
We must allow the appeal, set aside the 
decree of the lower Appellate Court and 
restore the decree of the Court of frst 
instance with costs in all Courts, 


A l ; 
(1) 8 Ind. Cas. 867. ppeal allowed, 


PATNA HIGH COURT. 
Coitack Cixcurt, 

Seconp O1vIL Appest No. 117 or 1916. 
December 10, 1917, 
Present:—Mr. Justice Mullick and Mr, 

` Justice Atkinson. 
MAHENDRA NARAYAN RAY— 
DEFENDANT No. 1— APPELLANT 
VETSUS 
GIRISH CHANDRA KAR AND OTHERS — 


PLAINTIFFS — RESPONDENTS. 

Bengal Tenancy Act (VIII B. O. of 1885), ss.°1054 
107, 109— Civil Procedure Code t Act V of 1908), s. i= 
Res judicata—Decision im proceeding ‘under section 
105A, Bengal Tenancy Act, whether final, . 

The effect of section 107 of the Bengal Tenancy 
Act as amended is to bar for all time the possibility 


“to maintain the present 
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of raising any issue which is once settled in a 
dispute under section 105A, of the Bengal Tenancy 
Act between the same parties, and to make it in- 
capable of being re-opened and incapable of being 
challenged. [p. 128, col. 2; p. 129, col. 1.] 

Where in a proceeding under section 106A of the 
Bengal Tenancy Ach, :ib was decided that the 
relationship of landlord and tenant did not exist 
between the parties, and thereafter the plaintiff 
brought a suit to eject the defendant as a trespasser: 

Held, thatit was not open to the defendant 
to re-agitate and re-litigate as a defence to the 
suit the issue which was raised and determined in 


the preceeding under section 105A. [p. 128, col. 2; 


p. 129, col. 1.] 

Appeal from a denisicn of the District 
Judge, Cuttack, dated the 7th June 1916, 
confirming a decision of the Additional 
Subordinate Judge, Cuttack, dated the 27th 
July 1915. 

Messrs. J. N. Bose, 8S. N. Rat and S. O. 
Ghose, for the Appellant. 

Messrs. D. N. Sinha and S. N, Sen Gupta, 
for the Respondents. 

JUDGMENT.—The plaintiffs bring this 
action against the defendants mainly for 
the recovery of possession of 4479 acres 
of land situated in Mauzas Bagada and 
Bahabalpur. The defendant No. 1 is the 
main contesting defendant and the issues 
that have been framed between the parties 
are quite plear. The plaintiffs claim that 
by virtue of a decision passed by the 
Revenue Court under section 105 (A) of 
the Bengal Tenancy Act, they are entitled 
suit for the 
ejectment of the defendants as a body. 
The defendants on the other hand contend 
that the proceeding under section 105 (A) 
of the Bengal Tenancy Act 
plaintiffs no right whatsoever to eject them 
from the lands in suit and that itis open 
to them to re agitate and re-litigate the 
same matter which was the subject-matter 
of dispute and decision under section 105 
(A) of the Bengal Tenanay Ast. 

It is only necessary to state a few facts 
in order to ascertain what is the point 
for -our consideration and determination. 
The plaintiffs are a portion of a body 
of co-sharers who owned a certain mahal 
which in the year 1900 was not parti- 
tioned. Some of the oo-sharers of this 
mahal, in 1900, let out by an amalnama 
400 acres to four persons of whom defend- 
ant No. 1 was one. That dooument, which 
is referred to as Exhibit <A, purports to 
let 400 acres of land for the purpose of 


affords the. 


reclamation and cultivation. The learned 
Judge finds that that document was wever 
acted upon; and apparently in 1904 after 
partition proceedings had been commenced, 
in 190], a  oo-sharer, other than the 
co-Sharers who made the grant or letting 
comprised in Hxhibit A, made a registered 
lease to two persons, one of whom was 
one of the grantees under Exhibit A and 
one other person, his brother, named 
Najibulla. As I have said, the learned 
Judge has held that Exhibit A was never 
acted upon; and the two persons who held 
under the lease of 1904 were subsequently 
recorded at the Revisional Settlement as 
tenure-holders in respect of this land. The 
partition proceedings were not terminated 
until May 1909 and on the lth of July 
1908 defendant No. 1 seems to have 
adopted, having regard to his present 
contention, the peculiar course of purchas- 
ing the interests of the lessees under the 
leaso of 1904. The title he now seeks to 
set up is not by virtue of this purchase 
but his right and title, if any, created by 
the amaluama Exhibit A. The lands in 
suit formed a part of the 362 acres 
originally demised by the registered lease 
of 1901, and these lands on final partition 
were allotted to the plaintiffs’ share. The 
plaintiffs were not parties to the grantin 
of the lease of 1904. 

Having purchased the interest of the 
lessees in 1908, defendant No. 1 applied 
under section 105 (A) of the Bengal 
Tenancy Act to have a fair rent assessed 
in respect of the lands demised by that 
lease. I should have observed that the 
land comprised in the demise oreated by 
the lease of 1904 was different in area to 
that comprised in Exhibit A. EHxhibit A 
purports to let 400 acres; while the land 
let by the lease of 1904 was 302 acres; 
and the Jatter formed the subject-matter 
of the application by defendant No. 1 and 
his co-defendants under section 105 (A) 
of the Bengal Tenancy Act. That proceed- 
ing came before the Revenue Settlement 
Officer and the matter was hotly contested 
and litigated between the parties; and in 
the course of the trial the issue was 
clearly raised and pressed, namely: What 
was the statys of the defendants? In 
other words, were the defendants-tenants 
holding under the plaintiffs? The plaintiffs 
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were the co-sharers other than the sgo- 
sharegs who had made the letting or 
grant contained in Exhibit A and the lease 
of 1904, In that proseeding the Revenue 


Settlement „Officer held that defendant 
No. 1 and ‘his eo defendants were not the 
tenants of the plaintiffs. That decision 


was appealed from; and it came on appeal 
before the Special Judge; and the Special 
Judge, so far as that issue was concerned, 
affirmed the finding of the Revenue 
Officer. Thus now it is on record by a 
Court whose decree has the force and 
effect of a decree of the Civil Court that 
defendant No. 1 and his so defendants 
are not the tenants of the plaintiffs in 
respect of the lands in suit. The decision 
of the Special Judge was given in the year 
1912. 

In the year 1913 the plaintiffs instituted 
the present suit and the plaintiffs seek 
in effect nothing more than to recover 
possession of the lands from defendant 
No. l and his co defendants who, by 
virtue of the decision under section 105 
(A), are in no better position than mere 
trespassers; bacause it was held that the 
relationship of landlord and tenant did 
not exist a3 between the plaintiffs on the 
one hand and the defendants on the other. 
The learned Judge before whom this case 
came on appeal, Mr. Allanson, has held, 
agreeing with the trial Court, that the 
decision is barred upon the principle of 
res judicata; and the learned Judge has 
further held that on the merits the 
defendant No. 1 has no case. Having been 
beaten upon his title based on the assign- 
ment which he claims to have obtained 
in 1908, the defendant No. 1 has now 
fallen back upon his title under Exhibit 
A which was never acted upon by any of 
the parties to it. The learned Judge has 
overruled the defendant's e2ntention and 
decreed the suit in favour of the plaint- 
iffs. 

‘We are not now concerned with the 
merits of the case. Mr, Bose who appears 
on behalf of the appellant, eiz., defendant 
No. J, has raised two legal issues for our 
determination: First of all he eontends 
that the principle of res judicata, which has 
bsen held to bə applicable by the learned 
Jadge, has no application to the fasta of 
this oase having regard to the construction 


which he seeks to put upon section 11 of 
the Civil Procedure Code. He farther 
contends that the learned Judge was wrong 
on the merits in disregarding defendant 
No. Is claim cf title which was amply 
supported and justified by ‘virtue of the 
decision in Nanda Kumar Howladar y, 
Ram Jiban Howladar (1), and also by a 
decision of their Lordships of the Privy 
Council, These are the two matters for 
our consideration. The first one ig of 
Ake importance and we must consider it 
rst. 


Mr. Bose’s contention, shortly put, js 
that the principle of res judicata does "not 
apply because the Court which determined 
the issue under seccion 105 (A) of the 
Bengal Tenancy Act was not a Court 
competent to try the issues raiscd in this 
suit and that, therefore, on the line of 
authorities cited, the principle of res judicata 
does not apply. Two oases are referred 
to: one is the decision in Dharani Kanta 
Lahiri v. Gaber Ali Khan (2); and Mr. 
Bose strongly relies on this case; and 
apparently at first sight it would appear 
as if if was an authority in his favour. 
That case, which is a decision of the 
Fall Bench of the Calcutta High Court 
decided that section 13 of the old Civil 
Procedure Code was not inapplicable to 
proceedings under the Bengal Tenancy Act: 
and that, therefore, a decision arrived at by 
the Revenue Settlement Officer or by the 
Special Judge was not of necessity a 
decision which would not operate as res 
judicata in subsequent civil proceedings, 
But the ratio decidend: of that decision is 
as the learned Judges say, that there ia 
nothing in the Bengal Tenancy Aot to 
show that the intention of the framers of 
that Act was to make a desision of the 
Revenue Settlement Officer or of the 
Special Judge final. We agree with that 
expression cf opinion, so far as the law 
then was. This decision was given under 
the Bengal Tenancy Act as it stood prior 
to the year 1898. In the year 1898 
material changes were made in the word. 
ing of section 107 of the Bengal Tenanoy 
Act. It is clear from the wording of the 


(1) 23 Ind. Cas, 337; 19 O. L. J. 457 18 C. 
681; 41 O. 990. i WN 
(2) 30 C, 839; 7 0, W. N. 33, 
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new section that the words “shall be final’? 
“ were imported into that section with a 
view to give finality to a decision arrived 
at by the Revenue Court or by the Special 
Judge on appeal. So that the amending 
enactment in the year 1898 supplies what 
was lacking at the time when the desi- 
sion of the Fall Bench in Dharani Kanta 
Lahiri v. Gaber Ali Khan (2) was given. 
What their Lordships in that case held 
to be necessary to exclude the application 
of section 13 of the old Civil Prosedure 
Code was incorporated in the Bengal 
Tenancy Act by the amendment of 1898. 
Therefore, the case of Dharani Kanta Lahiri 
y. Gaber Ali Khun (2) appears to us to 
afford no authority in support of Mr. 
Bose’s contention in this case. Reliance 
is also placed upon a decision of their 
Lordships of the Privy Council in Gokul 
Mandar v. Pudmanund Singh (3). At page 
715 their Lordships draw attention to the 
law as it then stood with regard to the 
application of section 13 of the old Code 
of Civil Procedure; and their Lordships 
indicate that a decision of the Revenue 
Settlement Officer is not necessarily a 
decision which operates as res judicata in 
a subsequent civil proceeding. The ab- 
servation®of their Lordships is more in the 
nature of an obiter dictum than an express 
decision; but it is quite clear that at the 
time when their Lordships made the 
observation referred to, the law, as I have 
said, was essentially different to what 
it ig now; and, therefore, the observation 
of Lord Davey does not seem to be 
applicable to the law as it now prevails. 
We have to construe the Bengal Tenancy 
Act as we find it to-day in the light of 
the facts of this particular case. 

Now, section 105e (A) is a new section 
and jurisdiction is given by this section 
to the Revenue Court to deside, amongst 
other matters, whether the relationship 
of landlord aud tenant exists between the 
parties applying to the Revenue Court for 
relief. The defendant No, 1 and his 
go-defendants applied to the Revenue 
Settlement Offiser seeking to have a fair 
rent assessed upon the lands in suit on 
the basis of the existence of the relation- 


- (3) 29 C. 707; 29 T. A. 194, 6 C. W. N. 825; 4 Bom. 
L. R. 793; 8 Sar. P, C. J. 323 (P. 0.). 


ship of landlord and tenant. The Settle.. 
ment Offiser held that nó such relatignship 
did in fact exist between the plaintiffs 
and defendant qua the lands sought to be 
recovered in this suit; and that decision 
was maintained on appeal. Now, section 
107 is the next section to be considered. 
This section is- important in that it has 
been twice amended: once in 1898 and 
again in 1907, The material amendment 
so far as this ease is concerned is that 
made in 1898; and that section as. it 
now reads provides that a decision of the 
Revenue Officer or the 
shall have the force and effect of a decree 
of the Civil. Court between the parties 
and, subject to the provisions of sections 
103 and 109, “shall be final.” We consider 
that the effect of this enactment as amended 
is to bar for all time the possibility of 
raising any issue which was once settled 


“ju a dispute under section 105 (A) of the 


Bengal Tenancy Act between the same 
parties, and to make it incapable of being 
re-opened and insapable of being challenged. 
Section 109 is worthy of consideration in 
support of this view, because that section 
enacts that a- plaintiff shall not institute 
any proceeding, suit or applisation, touch- 
ing and concerning any matter decided 
under section 105A, -or similar sections, 
of the Bengal Tenaney Act. When a 
plaintiff is debarred from instituting any 
proceeding touching or concerning any 
matter decided under section 105 (A), why 
should a defendant be allowed by way of 
defence, to re-open avy issue which was 


the subject-matter of decision in a proceed- 


ing under section 105 (A) of the Bengal 
Tenancy Act? In my opinion it would 
be an anomaly to debar a plaintiff from 
instituting any proceeding or application 
touching or concerning any matter which 
was desided under section 105 (A) 
of the Bengal Tenancy Act; 
the same time to allow the defendant 
to raise by way of defense an issue 
which was finally decided by -the Revenue 
Court or Special Jodge .on appeal under 
section 105 (A). Therefore, we must hold 
that section 107 of the Bengal Tenancy 
Ast operates as a bar between the parties 


. and that the. defendant - cannot now be 


allowed to raise an issue as a defenae to 
this suit which was raised and determined 


* 
s 


and at. 


+ 
-. 
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-in the proceeding instituted under section 
105 @A) of the Bengal Tenancy Act. It is 
' gontend«d that this view is inconsistent 
with the provisions of section 11 of the 
present Civil Procedure Code. That may 
be so; but we think that the modern 
Bengal Tenancy Act was framed and 
amended distinctly for the purpose of ex- 


cluding’ the application of section Jl of the’ 


Civil Prosedure Code to cases within the 
provisions of section 105 (A), Bengal 
Tenancy Act. The test is: can these two 


- | enactments stand together and be read 


together consistently ? 16 is quite impossible 
to read section li ‘of the «Civil Procednre 
Code with the Bengal ‘Tenancy Act, having 
. regard to the provisions of  sestions 
107 and 109 of the latter Act. The learned 
Vakil appearing on behalf of the respondents 
had some difficulty in admitting the pro- 
positicn that section 11 of the Civil Procedure 
Code was excluded in its application to the 
provisions of the Bengal Tenancy Ast. I do 
not see why he should have been sn timid 
in admitting this proposition. Indeed I do 
not think that he admitted it at all in the. 
ordinary sanse. He rather contended that 


the effect of section 107 was really to give © 


the Revenue Court the status and jurisdic- 
tion of a Civil Court for the purpose of 
. giving it the character of a Court of com- 
petent jurisdiction within the meaning of 
section ti of the Civil Procedure Code Wae do 
not think that this contention is well founded. 
Section 107 does not in any way raise the 
status of the Revenue Court; if leaves it ex- 
actly as it was before the section was amend- 
“gd; but if gives its decree the charaster of 
finality which attaches to a decree of the 
Civil Court, Therefore, in our opinion, the 
principle of res judicata is applicable to the 
present sase, and it is not open to the defend- 
ant to re-argue or re-open any matter 
which has been the subject of a decision 


between the parties under section 105 (A) © 


of: the: Bengal Tenancy Act. It is clear, 
therefore, that the defence pnt forward by 
the defendant in this case -must fail and 
that the decision of the learned District Judge 
is correct, ` : 
“In this view of this case it becomes unneces- 
sary for us to consider the sesond eonten- 
tiop put forward by “MA Base. Accordingly 
we dismiss this appeal with costs. 
Appeal dismissed, 
g ig 
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CALCUTTA HIGH COURT. 
APPEAL From ORIGINAL Decree No, 21 
- oF 1911. 
August 23, 1917. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
= and Mr. Justice Beachaoroft. 
MADHU SUDAN MAHATO AND OTHERS— 
DEFENDANTS — APPELLANTS 
VETSUS 


MIDNAPORE ZEMINDARI Co.— 
PLAINTIFES— ReSPONDENTS, 


Bengal Tenancy Act (VIII of 1885), ss. 159, proviso, 
cl (b), 167, 179—Transfer of Property Act IV of ` 
1882}, s. 10-—Dar-putni lease—Sipulation restraining 
creation of subordinate rights by a DUHA, 
validity of. 

Section 179 of the Bengal Tenancy Act Gala 
clause 6 of the proviso to section 159 Consequently 
it is competent to a putnidur and a dar-putnidar to 
enter into a contract of permanent tenancy, subject 
to the restriction that subordinate interests carved 
out by the dar-putnidar will be extinguished on a sale 
of the fenure for arrears of rent. Such a restriction 
is an incident of the tenure and runs with the land 
so as to be operative not merely between the grantors 
and the grantees, but also between the representatives- 
in-interest and the holders of derivative titles from 
them [p. 131, col 1.] 

A dar-puini kabuliyat executed in favour of the 
putnidars contained the following stipulation: — 

“Like yourself we shall have full rights to grant 
leases or make settlements of lands in the muffastt, 
bat if these dar-putni mahals -be sold at auction for 
arrears of malikana (rent) due to you tgen all agree. 
ments’ entered into by us shall be extinct (stand 
annulled :” 

Heid, (1) that the stipulation did not contravene 
the provisions of section 159 of the Bengal Tenancy 
Act, inasmuch as it did not impose any absolute 
ae on alienation by the dur-putnidars; [p. 131, 
col. I 

(21 that the transaction being a lease and the 
condition being obviously for the benefit of the 
lessor it did not contravene the provisions of section 
10 of the Transfer of Property Act. [p. 181, col, 1.] 


Appeal against the decision of the 
Subordinate Judge, Midnapore, dated the 
30th September 1910.. 

Babu Hirendra Nath Gangult, for the Appel- 
lants. 

Messrs. O. R. Das, U. N. Sen Gupta and 
Babus Biraj Mohan Mojumdar and Probadh 
Kumar Das, for the Respondents, 

JUDGMENT. —This is an appeal by the 
defendants in a suit for confirmation of 
possession of land on declaration of title, or, in 
the alternative, for assessment of fair and 
equitable rent thereon, The subject-matter - 
of the litigation is a large tract of land 
in Mauza Brabmandia in Parganah Sildah. 
The plaintiffs claim to have acquired pra- 
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prietary interest as well as several sub- 
ordinate rights in the village, and their 


case is that the defendants, though they 
are their tenants only in respect of the 
lands comprised in Schedule ‘ka’ to the 
plaint, have set up an unfounded claim to 
the other lands of the village, on the basis 
of a lease granted in their favour by one 
Natabar Datta on the 27th July 1901. 
The Subordmate Judge has held that this 
lease was fraudulent, illagal and invalid, 
and, that, independently thereof, the defend- 
ants had no title to the lands of the 
village other than those included in Schedule 
‘ka’. The defendants have appealed to this 
Court against the deeree of the Subordinate 
Juda. 

The suit was tried in the Court below 
along with 395 other suits which related 
to various lands situated in one or other 
of 165 Mouzas included in Parganah Sildah., 
The evidence, oral and documentary, is 
extremely voluminous, and the paper-book, 
which has been placed before us, has baen 
prepared apparently on the assumption that 
an appeal had been preferred to this Court 
in each of the 396 suits. As a matter of 
fast, the appeal before us relates to only 
one of these suits, and we are informed 
that the Bppeala in the other suits are 
pending before the District Judge, as the 
value of the subject-matter in each of 
those cases does not exceed Rs. 5,000. 
The evidence relevant for the determination 
of the matters substantially in controversy 
in this appeal is comprised in a relatively 
small compass, and the questions at issue 
ara by no means complex or difficult of 
solution. 


The defendants set up a two-fold title 
to the lands in dispete, ‘namely, frst, a 
title under the lease granted by Natabar Datta 
on the 27th July 1901, and secondly, a 
pre-existing tenancy ont, called Mandali 
right; independent of the lease. It will be 
convenient to investigate separately the 
validity of the two titles just mentioned. 

As regards the title on the basis of the 
leases of 1601, the material facts are not 
disputed. In 1901, thesons of one Ganga 
Ram Dutt were Dar pulnidars of the 
disputed lands under a lease granted to them 
on- the 6th September 1886 by Chaudhuri 
Janmejay Mallick, who was himself Putni- 


the sons of Ganga Ram Dutt, bade been 
appointed common manager of the estate 
of the Dutts under the provisions of the 
Bengal Tenancy Act. On the 27th July 
190), Natabar Dutt, as common manager, 
granted tc the father of the defendants a 
permanent under-tenure, whieh, if still 
operative in law, entitles them to possession 
of the lands in suit, The Dutts defaulted 
to pay rent regularly to the Maullicks, 
with the result that on the 21st Septem- 
ber 1904, the latter, in execution of a 
decree for arrears of rent due from the 
former under the Dar-putni, purchased the 
Dar-putni interest, and the sale was cone 
firmed in due course on the 20th March 
1905. The plaintiffs claim under a deri- 
vative title from the Mullicks, and their 
contention is that the effect of the rent 
sale was to extinguish whatever interest 
the defendants might bave acquired under 
the lease from the Dutts. To test the 
validity of this contention, we have to 
examine the terms of the Dar-putni lease 
granted by the Mullicks to the Dutts on 
the Eth September 1886. The thirteenth 
paragraph of the Dar-putni Kabuliyat exe- 
cuted by the Dutts in favour of the 
Mullicks was in these terms: 


“Like yourself, we shall have . full rights 
io grant leases or make settlements of lands 
in the Moffassi]; but if .these Dar-putni 
Mahals be sold at auction for arrears of 
Malikana (rent) due to you, then all 
agreements entered into by us shall be 
extinct (stand annulled).” 


There is really no room for controversy 
as to the exact meaning of this provision 
in the lease. The parties clearly intended 
that the Dar-putnidar should have full 
rights to grant lesses or create incum» 
brancee, subject only to the restriction 
that if the Dar putni was sold for arrears 
of rent, the sukordinate titles created by 
ibe Dar puinidar should at the came time 
ccme to an end. The defendants have 
consequently keen constrained to argue that 
the stipulation was void in Jaw, because . 
it contravered the provisions of section 
159 of the Bengal Tenancy Act and seo- 
tion 10 of thg Transfer of Property Ast, 
In our opinion, there is no forcein this 
contention, 
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Seqion 159 of the Bengal Tenancy Act, 
no doubt, provides that the purchaser of 
a tenure, sold in execution of a decree 
for arrears due in respect thereof, shall 
take with power to annul incumbrances, 
and that the power to annul is exerois- 
able only in the manner provided in section 
167. But section 179, which is applicable 
to the care before us, provides that nothing 
in the Bengal Tenancy Aot shall be 
deemed to prevent a holder of a perma- 
nent tenure in a permanently settled area 
from granting a permanent Mokurrari lease 
on any terms agreed on between him and 
his tenant. It is clear that section 179 
controls clause (b) of the proviso to sec- 
tion 159. It was, consequently, competent 
to the Mullisks and Dutts to enter into 
a contract of permanent tenancy, subject 
to the restriction actually imposed, namely, 
that subordinate interests carved out by 
the Dutts would be extinguished on a 
sale of their under-tenure for arrears of 
rent. This was one of the incidents of 
the under-tenure created in favour of the 
Dutts by the Mullicks, and it ran with the 
laud so as to be operative, not merely 
between the grantors and grantees, but 
also between their representatives-in-interest 
and the holders of derivative titles from 
them. Section 159 is conseqnently of no 
assistance to the defendants. 

Section 10 of the Transfer of Property 
‘Act is equally of no avail. Theat section 
provides that where property is trans- 
ferred, subject to a condition or limitation 
absolutely restraining the transferee or any 
person slaiming under him from parting 
with or disposing of his interest in the 
property, the condition or limitation is 
void, except in the case of a Jease where 
the condition is for the benefit of the lessor 
or those claiming under him. In the first 
‘piace, there was bere no absolute restraint 
on ‘alienation by the Dutts; the only res- 
triction imposed was that the holder of 
“a derivative title from them would bein 
peril in ‘the event of a sale of the under- 
' tenure for arrears of rent. In the second 
“place, the transaction was alease and the 


the property might fetch full, value in th® 
event of a sale for arrears of rent. ID 
our opinion, there is no possible escap® 
from the position that the effect of th® 
sale held at the instance of the MaullickS 
on the 2lst September 1904.-for realisation 
of arrears of rent was to extinguish the 
subordinate interest created by the Dutts 
in fayour of the predecessor of the de- 
fendants. 

The next question which requires con- 
sideration is, whether the plaintiffs are 
compstent to sontend that the legal effect 
of the rent sale was to sweep out the 
subordinate interest created by the Dutts 
in favour of the defendants, The possession 
of the plaintiffs has been assailed by the 
defendants on the ground thatthe special 
title acquired by the Maullicks at the sale 
for arrears of rent has not legally vested 


in them, In our opinion, there is no 
foundation for this contention, On the 
17th March 1906 the plaintiffs obtained 


a Dar-putni lease from the Mullicks in respect 
of a half share of Parganah Sildah inclusive 
of the lands in suit. There can be no 
question that if this lease is valid and 
operative, the plaintiffs can successfully 
contend, presisely to the same @xtent and 
in the same manner as their grantors, 
the Mullicks, that the effect of the rent 
sale was to terminate the interest created 
in favour of the defendants by the Dutts 
on the 27th July 1901. The defendants 
have, however, argued that the Dar-putni 
granted to the plaintiffs by the Mullicoks on 
the 17th March 1906 was invalid and 
inoperative, inasmuch as it was granted 
by a Receiver to the estate of the Mullicks, 
who, ib is alleged, had bean appointed by 
the Subordinate Judgæ in excess of the 
authority conferred on Lim by law. It 
appears that in 1890 a suit was instituted 
for the administration of the estate of 


the Mullicks, On the Sth September 
1890 the Subordinate Judge made 
the usual administration decree and 


appointed a Receiver to that estate. The 
dearee was in conformity with the form 
‘prescribed in the Oivil Procedure Code of 


“oondition was obviously for the benefit of 1882 (Form No. 130). The Receiver first 


‘the lessor. The under-tenure was the appointed was subsequently replaced by 
security for the rent charged thereon,.ard another gentleman, who, in his turn, was 
‘‘the-grantors were competent to impose a replased by a third. The contention of 


- yeatrietion of this character to ensure that 


the defendants is that the gentleman who 


tt; 


perty as Mauza Brahmandia, which indicates 
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was Receiver in 1906 was appointed as 
such without the sanction cf the District 
Judge, and, that sonsequently his appoint- 


‘ment was ultra vires, as under the Civil 


Procedure Code of 1882 the appointment 
of a Receiver under sestion 503 could have 
been msde only with the sanction of the 
District Judge under section 505. There 
is no substance in this argument, The 
Receiver was appointed, not under section 
503 of the Code, but by the desree in the 
administration suit. The administration suit 
had been instituted for the purpose of satis- 
faction of the debts due to the creditors of 
the Mullicks. It was thus incumbent upon 
the Court to take steps to raise money by 
sale or lease or any other suitable mode 
of alienation of the properties comprised 
in tke estate; to effectuate the object in 
view, the Court, by its decree, appointed 
a Receiver. ` The parties to the litigatien 
acquiesced in this decree, and its propriety 
is unquestionable. The terms of the Dar- 
putni lease were settled by the Court, 
the premium fixed was paid into Court 
and applied in discharge of the debts due 
from the estate; and the Subordinate 
Judge himself attested the document granted 
to the praintifs. In our opinion, the Dar- 
putni is validand unassailable, and the signi- 
ficant fast remains unchallenged that the 
Mullicks have not only never questioned 
its propriety, but have actually affirmed 
it, a8 is clear from the terms of thecon- 
veyance executed by them in favour of the 
plaintiffs on the llth Jannary 1508. We 
hold accordingly that, at the date of the 
institution of this suit, the lease granted by 
the Dutts in favour of the defendants on 
the 27th July 1901 was not in operation 
and did not furnish an answer to the 
olaim. 

As regards the question, whether the 
defendants have a tenancy right in respeat 
of the disputed lands, independently of 
the lease granted by the Dutts on the 
27th July 1901, itis important to observe 
that there is no documentary evidence to 
support the contention of the defendants, 


- There is no initial grant, no confirmatory 


lease, indeed, no documents whatever which 
recite even the existence of such a lease. 
The defendants urge, however, that the 
rent receipts describe the lease-hold pro- 


[isis 


that they were tenants of the entire village, 
although they used to pay rent in pro: 
portion to the cultivated lands alone, ex- 
clusive of the waste and forest. The 
rent receipts, in our opinion, do not furnish 
a reliable guide in this matter, and they 
do‘not prove that the defendants had a 
tenancy right over all the lands in the 
village There is also no foundation for 
the assertion that because the defendants 
claim a Mandali right, sceh right extends 
over the whole village; in fact the extent 
of the right is in controversy in each of 
the 396 suites, and it would not be a 
legitimate method of reasoning to hold, 
in an individual oase, that the extent 
of the Mandali right was as alleged by 
the defendants, merely because a similar 
slaim bad been put forward and was still 
the subject of controversy in the other 
pending litigations. In our opinion, 
the answer to tha question, whether the 
defendants have theiralleged tenancy right 
in the entire village must depend upon 
the evidence of possession adduced in tbe 
case, Tested from this point of view, their 
oase hascompletely broken down. There are 
really only three witnesses on the side of the 
defendants who assert their exclusive posses- 
sion of the disputed lands, namely, Madbu 
Sudan Mahato, Krishna Mahato and Ganga- 
dhar Mahato. There is, on the other hand, 
reliable evidence to show that the plaintiffs 
have been in possession of considerable tracts 
of land within the disputed area, where 
indigo has been grown by them or by 
their predecessors. Indeed, the defendant 
Madhu Sudan Mahato was obliged to son- 
sede this in  oross examination, This is 
plain, moreover, from the map prepared 
by the Commissioner on thel2th October 
1909 and from the report submitted by 
him. Besides this, there is evidence 
to show that the Watsons, the predecea- 
sors of the plaintiffs, successfully sued the 
Dutts in respect of indigo grown on 
large tracts of land in Brahmandia 
within tbe disputed area. The evidence 
makes it lear that the defendants have 
not been in exclusive occupation of the 
disputed lands as comprised within their 
alleged tenancy of the lands of the entire 
ville ge. l 

The result is that the decree of the 
Subordinate Judge must be affirmed and 


è 
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this a$peal dismissed with costs. Hach 
party, however, will pay his own costs of the 
preparation of the paper bonk. 

Appeal dismissed, 


BOMBAY HIGH COURT. 
First Oivin Aepeat No, 148 or 1916. 
March 1, 1918. 

Present: —Sir Stanley Batchelor, KT., 
Acting Chief Justice, and Mr. Justice 
Kemn, 

HANMANDAS RAMDAYAL AND OTHERS— 
DeF®) DaNTS — 4 PPELLANTS 
VETSUS 


VALABHDAS SHANKARDAS— 
PL mvripe —Reseovpene, 

Hindu Law—Joint family -Debts of falther—Decree 
against father - Execution sale, whether affects son's 
share—Suit for partial partition by son, maintain- 
ability uf Decree, tormof. ` i 

Plaintiff and hia father constituted a joint Hindu 
family. Defendants sued plaintiff's father and 
obtained a decree against him in execution of whioh 
they caused some ofthe family property to be sold, 
and purchased it themselves Plaintiff brought a 
sui’ for a declaration that the sale did not affect his 
half share in the property sold and for possession of 
his half share by equitable partition: 

Held, (1) that the sale did not passthe plaintiff’s 
share in the property sold: [p. 144, col. 1.] 

(2) that the plaintiff was, as against the auction- 
purchasers, entitled to sue for partial partition of 
the joint family property:[ p. 185, col. 2.1] 

3) but that the defendants, who had become the 
purchasers of the father’s share, might be given an 
opportunity of suing the plaintiff fora general par- 


tition of the family property so as to separate the 


share of the father to which they were entitled. Tp. 
135, col. 2.] 

Per Kemp, J.—An auction-purchaser of the share of 
a oo-parcener sold in execution of a decree against 
the co parcener, in order to separate the share of the 
oo-psrcener from the joint family property, must 
bring a suit for partition Where he does not do so but 
obtains possession, the other co-parceners are entitled 
to sue to eject him and all that the auction pur- 
chaser is entitled to in such a suitis a declaration 
that he is entitled tothe share of the co-parcener 
para whom the decree has been passed. [p. 136, 
col. J. 


First appeal from the desision of the 
Firet Class Subordinate Judge, Dhalia, 
in Sait No. 212 of 1915. 7 

Mr. B. J. Desai (with bhim Mr. G. S. Mul- 
gaokar for Mr. T. R. Desat), for tbe Appellants. 

Mr. Setlur (with him Mr, M, V. Bhat), fo 
the Respondent, < 


Ld 
JUDGMENT. 

Barogezor, Ac. C. J.—This is an appeal 
from a judgment and decree of the First 
Class Subordinate Judge of Dhulia, The 
plaintiff was the son of the Sth defendant, 
these two persons constituting an undivided 
family. It appears that among the family 
asreta was a firm conducted in the name 
of Kbushaldas-Damodardas. In 1904, the 
present defendants Nos. 6 and 7 filed a suit 
in the Court of Dhuha to recover a sum 
of Rs. 22,000 odd, upon certain cotton 
transactiona whish they had with the firm of 
Khushaldas-Damodardas. The defendants 
Nos. 6 and 7, by this snit, sued to recover 
the money from the present 5th defendant, 
the father of the plaintiff. It was not then 
known thatthe 5th defendant had a son, 
or that there was any other member of 
the familv, besides the 5th defendant. In 
March 1905, the claim was deoreed against 
the 5th defendant. In April following an 
application was made for execution and in 
the course of the execution the present appel- 
lants, who were defendants Nos. 1 to 4 at the 
trial, became the purchasers of two of the pro- 
perties belonging to the joint family. In 
January 1996, the appellants were put into 
possession of these two properti@s, and in 
the following month they obtained a sale 
certificate, 

The present plaintiff, who was born in 1900 
or 1:01, brought this suit against his father, 
the 5th defendant, and the decree-holders, 
defendants Nos. 6 and 7, as well as against 
the auction: purchasers, the present appellants, 
claiming a deolaration that the plaintiff’s half 
share in the properties did not pass to the 
appellants at the Court-sale, and claiming also 
possession of his half share on equitable 
partition, together with mesne profits, 

The learned Judge of the lower Court has 
allowed the plaintiff's claim. Upon the view 
which the learned Judge below took of 
the case, the terms of his decree are 
formally correct, except in one particular, and 
that is, in his desoription of the plaintifi’s 
share as a half share” in the plaint houses. 
It appears to me that the word “half” 
occurring in these passages in the decretal 
order should be altered to the word 
“undivided” and with this verbal correction, 
the decree, as it stands, isa correct order, 


‘assuming that the learned’ Judge’s view of. 


the law of the oase is correct. 
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On behalf of the present appellants, two 
points have been taken by their learned 
Counsel. The first of them may, I think, 
be disposed of in very few‘ words. The 
contention here is that on the facts of the 
case, the lower Court should have held 
that the son’s interest also passed at the 
Court-sale. The learned Judge below has 


_ disallowed" the defendants’ contention upon 


this point, in reliance upon this Court’s ruling 
in Timmappa Devarabhatia v, Narsinh Timmaya 
Hebar (1). I bave no doubt that the learned 
Judge was right in thus disposing of the point, 
and that no distinction san be drawn between 
the present fasts and those upon which the case 
of Timmoppa Devarabhatia v. Narsinh Timmayya 
Rebar (1) was decided. It is unnecessary for 
us to consider whether the ruling in Timmapp’s 
case (1) could be distingnished, if ia fact the 
oreditor’s suit of 1904 had been broughtagainst 
the joint family firm. For, I am olear upon 
the fasts on this record that this suit was 
not so brought but was brought against the 
father personally. I hold, therefore, following 
Timmappa Devarabhatta v. Narsinh Timmaya 
Hebur (1), that the learned Judge below 
was right in deciding that the son’s share did 
not, in fact, pass to the purchasers at the 
auction sade. 

‘But the second point taken on the appellanis’ 
behalf is more substantial and difficult. The 
facts are that the sale in execution was held 
in bona fide ignorance of the existence of the 
plaintiff as the son of the 5th defendant, and 
that over and above the two properties, 
now in controversy, there are other proper- 
ties belonging to the joint family. In this 
condition of the facts Mr. Desai has contended 
‘that this suit by the son for a partial partition 
of the properties is bad. The learned Coun- 
sel began his argument upon this point by 
reminding us of Lord Westbury’s language 
in Apporier v, Rama Subba Atyan (2), where 
his Lordship says: : 

“According to the true notion of an un- 
divided family in Hindu Law, no individual 
member of that family, whilst it remains un» 
divided, can predicate of the joint and un- 
divided’ property that he, that particular 
member, basa certain definite share. No in- 


(1) 21 Ind. Cas. 128; 37 B. 631; 15 Bom. L, R. 


ad. 
(2) 11 M. I. A. T6atp 89% 8 W.R. P. C. l; 1 Suth, 


`P, 0, J. 657; 2 Sar. P. ÈJ. 218; 20 E, R. 20, 


dividual member of an undivided family could l 
go to the place of tbe receipt of rent, and 
claim to take from the collector or receiver 
of the rents a certain definite share.” 

That being so, the son, as the argument 
proceeded, is not a tenant-in-common, but a 
co-parcener jointly owning the whole, and 
the plaintiff consequently cannot claim to be 
entitled to a Falf share in jast these two 
particular properties out of all the properties 
owned by the joint family. His claim must 
be, argued Counsel, that on a general par- 
tition of the joint family property, he and 
his father are entitled to equal shares. It 
was pointed out that in a somewhat similar 
case before the Caleutta High Court, Koer 
Hasmat Rat v. Sunder Das (3 , Mr. Justice 
Mitter, in delivering the judgment of the 
Court, said: 

“If this suit be treated as one for partition, 
the plaint was open to the cbjection that the 
whole of the family property eas not inelud- 
ed in it. This is not a mere technical 
objection, because on partition of the whole 
of the joint family property the Mouzahs 
in dispute might under certain cirsumstances 
fall entirely to the father’s share.” 

£o, here, Mr. Desai contended that if the 
son was relegated to his proper remedy of a 
suit for general partition, the result would 
ordinarily be that the Court effecting the 
partition would be able, if it so chose, in 
working out the equities between the par- 
ties to allot to the father as his share those 
properties which at the execution sale passed 
to the present appellants. It was observed 
that this argument received strong support 
both from the Janguage of Mr. Justice West 
in Pundurang Anandrav y. Fhaskar Shadashiv 
(4) and frem the judgment of Sir Michael 
Westropp, C. J.. in Udaram Sitaram v. Ranu 
Pandugi (5). 

On the whole, therefore, it was contended 
that this suit could not succeed, and that 
the Court should direct the plaintiff, if so 
advised, to amend his plaint so as to eon- 
vert the suit into one for ger€ral pa: tition, 
so that on such general partition, if made, 
the cquities between the parties might ba 
adjusted in the manner which I have indi- 
gated. It is unnecessary, however, to con- 


(3) 11 0. 396 ng p. 899; 10Ind Jur, 26; 5 Ind. Dee, 
(N. 2.) 1028, : 

(4) 11 B. H. C. R. 72. 

(b; 11 B. H. C. R. 76. 
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sider® what the Court’s view would be upon 
this argument if the point were res integra, 


open to determination now without 
reference to pronouncements by a higher 
Court and with reference only to 


the decisions of Sir Michael Westropp 
and Sir Raymond West. Those desisions 
were delivered in 1875, and in 1877 in the 
ease of Deendyal Lal y. Jugdeep Narain Singh 
(6) their Lordships of the Privy Counsil 
have, I think, indicated their preference 
for another course of procedure in such 
litigation. In considering this decision of 
the Privy Council in contrast with the 
judgments of Sir Raymond West and Sir 
Michael Westropp, it is, I think, of some 
materiality to point out that in the Bombay 
suits the plaintiff was not the co-parcener 
but the purchaser, whereas before the Privy 
Council the converse was the case, In Deen. 
dyal’s cuse (6) their Lordships at the end 
of their judgment say that they “are of 
opinion that they ought not to interfere with 
the decree under appeal so far as it directs the 
possession of the property, all of which appears 
ta have been finally and properly found 
to be joint family property, to be restored 
to the respondent (that is, the plaintiff, the 
son of the judgment-debtor). Butthey think 
that the decree should be varied by adding 
a declaration that the appellant, as purchaser 
at the execution sale, has acquired the share 
and interest of Toofani Singh in that pro- 
perty, and is entitled to take such proceedings 
as he shall be advised to have that share and 
interest ascertained by partition.” 

This method of dealing with such suits 
was followed by their Lordships in the 
latter case of Hardi Narain Sahu vy, 
Ruder Perkash Misser (7), where the 
judgment of their Lordships was delivered 
by Sir Barnes Peacock. That was a case 
under the Mitakshara Law where the right, 
title and interest of a father in the joint 
family estate had been sold in exeaution of 
a money decree, and upon the question as 
to what the purchaser took at sucha sale 
Sir Barnes Peacock saye: 


“The bond-halder had sned on his bond, 


(6) 41. A. 247 at p, 255; 3 0. 198;.1 C., D. R. 49; 3 
Sar P. C. J. 720; 3 Suth. P. O. J. 4g8; 1 Ind. Jur. €C4; 
1 Ind. Dec, (N. s.) 715 P. 0.) 

(7) 111. A. 26 at p. 29; 100. 626; 8 Ind. Jur, 211; 
4 Sar. P. C. J, 510; 6 Ind. Deo. (xN. s.) 420 
(P, C.), 


. 


obtained a decree, taken out execution against 
joint property, and become the purchaser 
of it at the execution sale. The interest 
which is purchased is not, as Mr. Doyne 
argued, the share at that time in the pro- 
perty, but it is the right which the father, 
the debtor, would have to a partition, and 
what would come to him upon the partition 
being made.” 

Though for particular reasons explained 
in that case their Lordships did not inter- 
fere with the High Court’s decree, they took 
occasion to refer to Deendyal’s case (6) and 
to point out that “the desree which ought 
properly to have been made would have been 
that the plaintiff, the first respondent, should 
recover possession of the whole of the pro- 
perty, with a declaration that the appellant, 
as purchaser at the auction-sale, had ac- 
quired the share and interest of Shib Perkash 
Misser, and was entitled to take proceedings 
to have it ascertained by partition.” It 
seems to me that these decisions of the 
highest Tribunal conclude the matter now 
before us. And I need only refer to the 
eases of Subramanya Chettyar v. Padmanabha 
Chettyar (8) and Ram Oharan v. Ajudhia 
Prasad (9), as authority for the view that 
when a co-parcener is suing an auction-pur- 
chaser itis not a valid objection to the suit 
that the oo-parcener claims only a partial 
partition. 


On these grounds, I think that the de- 
termination of this suit must follow the 
principles of the Privy Council judgments. 
I would allow the lower Courts decree to 
stand with the verbal amendment which I 
have already specifed, but I would stay 
the execation of the decree for a period of 
three months, directing that, if during thit 
period of three months, tbe present appellants 
file a suit for partition against the plaintiff, 
the stay of the present decree should last 
until the disposal of the appellant’s suit for 
partition, but if such suit for partition be 
not brought within the three montha 
allowed, then this appeal to be dismissed 
with costs. It is not disputed that the 
appellants here as purchasers at the execu- 
tion sale have acquired the share and interest 
of the father, defendant No. 5, in this 
property. The appellants will pay half the 


(8) 19 M. 267; 6 Ind. Dec. (N. a.) 891. 
(9) 28 A. 50; A, W, N. (1905) 174. 


136 


INDIAN OASES. 


[1918 


RASIK CHANDRA MUKHOPADHYA V, SHYAMA KUMAR TAGORE, 


respondent’s costs and bear their own costs 
in this appeal. 

Keup, J.—The 5th defendant is the father 
of the minor plaintiff. The plaintiff brings 
this suit against defendants Nos. 6 and 7, 
who are the holders of a decree against 
his father, defendants Nos. 1 to 4, the pur- 
chasers at the auction sale held in execution 
of that decree, and 5th defendant, his 
father, for a declaration that the plaintiff’s 
half share in the two properties in the 
suit being part of the joint family property 
of the plaintiff and the th defendant, 
was not sold in execution of the decree 
against his father, and for possession of 
his half share” by equitable partition, and 
mesne profits. 

Now an auction-purchaser of the share 
of a co-parcener sold -in execution of a 
dseree against the co-parcener, in order to 
separate the share of the co-parcener from 
the joint family property, must bring a suit 
for partition. lt has been held by the 
Privy Counsil in the cases referred to by 
my lord that where he does not do so 
but obtains possession the other co-pureeners 
are entitled to sue to eject him and that 
all that tle auction-purchaser is entitled to 
in such a suit is a declaration that he is 
entitled to the share of the co parconer 
against whom the decree has been passed. 
Possibly, the reason for that was that the 
austion-purchaser should not be allowed 
to avoid the necessity of having to file a 
suit for partition by obtaining possession 
of any portion of the joint family property 
by virtue of his purchase under the decree. 
But, in effect, what the plaintiff in this 
suit claims is a partition of the two pro- 
perties which are in possession of the auc- 
tion-purshaser. So that he consents to a 
partial partition of those two properties, 
The decisions in the cases of Ram Charan 
v. Ajudhia Prasad (9) 
Chettyar v. Padmanabha Chettyar (5) show 
that he may bring such a suit. But in 
order to avoid any dispossession of the 
plaintiff as regards these two properties 
which might be caused if the auction. 
purchaser were relegated to a suit for 
` partition and, the plaintif now .put into 
possession, it is desirable that execution in 
this case should be stayed. I, therefore, 
agree that the decree of the lower Court, 
with the amendment of the word “half 


and Subramanya. 


share” ints “undivided share,” should be 
allowed to stand, and that there should 
be a stay on the terms proposed by my 
Lord, 


‘ Decree varied, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 480 
or 1946. 

March 12, 1918. 

Present :— Mr, Justice Fletscherand Justice 
Sir Shameul Hnda, Kr. 

RASIK CHANDRA MUKHOPADHYA— 
PLAINTIFF — APPELLANT 
viTSUs 
SHYAMA KUMAR TAGORE AND otarrs— 
Derenpants RESPONDENTS. 

Bengal Tenancy Act (VIIIB. C. of +885), s 105— 
Landlord and tenant-- Enhancement of rent after sale 
of tenure —Purchaser, liubitity of—Sale, whether can be 
set aside, 

The plaintiff purchased a tenure at an auction sale, 
The sale proclamation stated the rent to bs 
Ra. “4, but atthe time of the plaintifs purchase there 
was pending a proceeding under section Uh of the 
Bengal Tenancy Act for enhancement of rent on 
the ground of excess in area, by which the rent was 
enhanced after the plaintiff's purchase to Rs. 270 
without the plaintiff having been made a arty to 
the proceeding: 

Held, (1) that as the plaintiff did not prove that 
he did not know of the proceeding for enhancement 
of rent at the time of his purchase, he was bound by 
the result of the proceeding: "p. 187, col. 1,] 

12) that even if the plamtiff had established that 
he did not know of the proceeding to euhance the 
rent at the time of his purchase, his right would 
have been to have the whole sale set aside; but he 
could not hold the property and atthe same time 
refuse to pay the enhanced rent. [p. 187, cols. | & z.]J 

Appeal against the decision of the Offisiat- 
ing Subordinate Judge, Backergunge, dated 
the 24;h August 1915, reversing that of the 
Munsif, Patuakhali. 

Babu Romesh Chandra Sen, for Babu 
Eroiendra Nath Chatterjee, for the Appellant, 

Babu Ram Charan Mitter, for the 
Respondents. ~ 

JUDGMENT. —This is an appeal by 
the plaintiff against the decision of the 
learned Officiating Subordinate Judge of 
Backergunge, dated the 24th August 1915, 
reversing the decision of the Munsif at 
Patuakbali. The Court of Wards acting on 
behalf of a dis@ualified proprietor obtained a 
certificate under the Public Demands Recovery 
Act (I B. O.) of 1895 in respect of arrears of 
, rept of a Howla. The tenure was thereupon 
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brought to sale and purchased by the 
plaintiff. The sale was confirmed and it 
appears that, when the property was 
advertised for sale, there were, in fact, 
proceedings pending under section 105 of 
the Bengal Tenancy Act for enhancement 
of rent on the ground of excess in area. 


The rent in the proclamation was stated | 


to be Rs. 64. The proclamation of gale, 
although it has not been given in evidence 
in this case, apparently did not state 
that there were proceedings pending to 
enhance the rent. The rent was shortly 
after the sale to the plaintiff raised from 
Rs. 64 to Rs. 270; and, in default of the 
payment of the rant of Rs. 270, a 
certificate had been filed under the same 
Publis Demands Recovery Act. The present 
suit was thereupon brought for the purpose 
of setting aside or modifying that gerti- 
ficate. The plaintiff, as the learned Sub- 
ordinate Judge found, abstained from going 
to the witness-box. The learned Judge 
was, therefore, of opinion that the plaintiff 


had not shown that he was not aware of . 


the proceedings for the purpose of enhans- 
ing the rent. Obviously, it was the duty 
of the plaintiff to satisfy the Court that 
he did not know of those proceedings to 
enhance the rent. If he knew and bought 
the property with his eyes open, there is 
no reason why the certificate should be 
modifed. In addition to this, not only 
did he abstain from going to the witness- 
box but he put forward a witness whom 
the learned Judge ‘considered to be an 
untruthful witness. So far as I oan gather, 
the learned Judge was of opinion that the 
plaintiff had failed to establish that he 
did not know about these proceedings, and 
the natural inference is tbat the Judge 
came to the conclusion that he knew all 
about them and that 'the present suit was 
merely a way to try to get hold of this 
large piese of property at an inadequate 
rent, As far as I can see,-if the plaint- 
iff had established the story that’ he 
wished ns to believe, the plaintifi’s right 
would be to have the whole thing set 
aside. He cannot hold the property of 
the ward sold by the Court of Warda at 
a rent of Rs. 64 when the state of facts 
shows that, on a proper measurement of 
the land that is in the possession of the 
tenants, he has got to pay arent of 
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Rs. 270. The learned Government Pleader 
on behalf of the defendant-respondent 
stated that he was quite willing, if the 
plaintiff so wished, to return him the sum 
of Rs. 170 that he had paid for the 
tenure at the auction sale and that the 
plaintiff would then receive back his 
money and the Court of Wards would 
hold on behalf of the ward this Howla or 
tenure. No oase has been made for modify- 
ing the certificate and permitting the 
plaintiff to hold this large piece of land 
at this rent of Rs. 64 which was payable 
in respect of the land originally enjoyed 
by tbe tenant. Thee plaintiff wants to 
have the certificate set aside and is not 
in a position to accept the offer of the 
learned Government Pleader, ‘The learned 
Subordinate Judge has found that he 
knew about these proceedings all along 
and he cannot have the certificate set aside 
or modified in the way he wishes. The 
appeal, therefore, fails and is dismissed 
with costs. 
Appeal dismissed. 


PATNA HIGH COURT. 
Privy Counci Appeat No, 5 cr 1918, 
; March 21, 1918. 

Present:—Sir Dawson Miller, Kr, Chief 
Justice, and Mr. Justice Mullick. 
MAHABIR PRASAD SINGH 
—~ PLAT. FF —APPELLANT 
VETSUS 
ANUP NARAIN SINGH-— DerENDANG 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 8. 110—Appeal 
to His Majesty in Council —Valuation of suit—Mesne 
profits, whether can be included in valuation— Practice 
of Patna High Court. 

In determining the value of a suit for possession of 
land and mesne profits for the purposes of section 110 
of the Civil Procedure Code, it is usual to add to the 
actual value of the land the amount of mesne pro- 
fits up to the date ofthe decree of the Appellate 
Court. [p. 133, col. 1.] 

In mattera ot settled practice it is the rule of the 
Patna High Court to follow the Calcutta High Court. 
[p. 138, col. 1.] 

Application for leave to appeal to His 
Majesty in Counsil, l 

Messrs. Krishna Sahai and Stvesar Dayal, 
for the Appellant. 
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Messrs. Ganesh Dutt Singh and Sivanandan 
Rai, for the Respondent. 

JUDGMENT.—This is an application for 
leave to appeal to His Majesty in Counsil and 
the only question which arises is one as to 
the value, the decree appealed from being a 
decree of reversal. It appears that in the 
plaint the value is stated to be Rs. 9,100, 
That of course was the plaintiff’s valna- 
tion. The defendant has put in an affidavit 
which shows that upon an annual income 
of Rs. 765, whichis the income of this 
property, taking it at 20 years’ purchase, 
the value would be Rs. 15,300. That 
obviously is not the right method of 
calculation, because we ought to take the 
net income and that would appear after 
deducting. the Government revenue and 
other outgoings to. be something over 
Rs. 4°0. By the same process of calculation 
the sum would not in that «ase amount 
to over Rs. 10,000. But it is said that 
it has been the practice in the Calontta 
High Court to add to the actual value of 
the land in such cases where mesne profits 
are claimed the amount of mesne profits 
up to the date of- the decree of the Ap- 
pellate Wourt. A number of sases have 
been decided by the High Court of 
Caloutta in which this prastice has been 
followed and if that 1s done in the present 
case, the value will clearly be over 
Rs. 10,000. Itis quite true that the High 
Court of Madras has adopted a different 
rule but as this Court exercises jurisdiction 
over a province which until recently was 
under the jurisdiction of the High Court 
of Caloutta, in matters of settled pras- 
tice it has been oar rule to follow the 
Caloutta High Court. We see no reason 
in the present case fo depart from the 
rule of the Caloatta High Court. We, 
therefore, think that a certificate should 
be granted in this case to the effect that 
the case complies with the provisions of 
section 110 of the Codeof Civil Procedure. 
The costs of this application will be costa 
in the cause. 

Application granted. 
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CALCUTTA HIGH COURT. ® 
APPEAL FROY ORIGINAL DROREE No, 30 or 
1917, 
March 23, 1918. 
Present : —Mr. Justice N. R. Chatterjea 
and Mr. Justice Greaves, 
SHOSHI LAL DAS —CLAIMANT—— 
APPELLANT 
LETSUS 
Tur SECRETARY or STATE Fog 


INDIA— DEFENDANT - RESPONDENT. 

Calcutta Municipal Act (II B, C, of 1899), s. 557 14), 
presumption under, evasion of —Estoppel—Cor poration, 
whether estopped from acquiring portions of holding by 
separate proceedings. 

Where two plots of land forming one holding and 
covered by one assessment are separately owned, the 
Calcutta Corporation are not estopped, by their 
having assessed the plots as one, from proceeding to 
acquire the land in two separate proceedings, although 
the consequence of their action would be to deprive 
the owners of both the plots of the benefit of the 
presumption under section 657 (d) of the Caloutta 
Municipal Act. [p. 139, col. 2.] 


Appeal against the decree of the Special 
Land Acquisition Judge, 24-Perganahs, dated 
the 18th December 1916. 

Babus Ram Chandra Mozumdar and 
Nogendra Nath Ghose, for the Appellant, 

Babu Ram Charan Mttra, for the 
spordent. 


Re- 


JUDGMENT. 

Greaves, J.—This appeal and a oross- 
objection arise in a land acquisition 
matter. 

The appeal is by the owner of the land 
acquired and is an appeal against the 
amount cf Rs, 3,500 per cottah which was 
allowed him by the Collestor and affirmed 
by the Special Land Acquisition Judge, 
The appellant claims to be entitled to oom- 
pensation for the acquisition of the land 
at the rate of Rs. 4,100 per cotteh in 
lieu of the Rs. 8,500 given him by the award 
of the Collector. 

‘The cross-objestion is by the Seoretary 
of State and deals with the sumof Rs, 1,900, 
being af the rate of Rs. 100 a month 
awarded to the owner of the land for loss 
of the use thereof for a period of nineteen 
months, namely, from the time the notifica- 
tion was made until the time the land was 
actually acquired. 

I will deal with the appeal tirst. 

The point really lies in a nutshell,. 
It concerns the provisions of sections 557 


(d) of the Calcutta Municipal Act CHT of 
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1899)e That sub-section provides that the 
market value of the land or building 
shall, until the contrary is .shown, be 
presumed, for the purposes of the said 
clause of sub-section (1) of section 23, fo 
betwenty-five times the annual value of 
the property, as entered in the assessment 
book prescribed by this Act. The appellant. 
before us claims that the Corporation, by 
the way in which they have dealt with 
the matter, have deprived him of the 
benefit of section 557 (d). It will be 
necessary, before I deal with this point, to 
state a few facts. 

The land was acquired for the purpose 
of widening Simla Street. It hasa front- 
age to Maniktola Street, is bounded on 
the east by Simla Street and has a 
small frontage on the west to Mobendra 
Gossain Lane. The Corporation acquired, 
in respect of this widening, two 
plots which are shown on the plan at 
page 23 of the paper-book. These were 
originally one olding, that is holding 
No. 64, When the Corporation came to 
acquire them, they were still covered by 
one assessment. The plots had been 
partitioned some years prior to the acquisi- 
tion; and in the year 1914, the present 
appellant applied to the Corporation for 
the separate assessment of his plot, that 
is to say, the plot on the east. From 
pags 29 of the paper-book, it appears that 
some preliminary assessment was made, the 
plot with which we are dealing being 
assessed at Rs. 1,539 and the other plot 
at Rs. 936. But this separate assessment 
was never confirmed: and, in fact, it 
appears from page 30 of the paper-book 
that the separation was refused by the 
Corporation, for what reason is not ap- 
parent. This being so, it would have 
been expected that, although the plots 
had been partitioned, as the Corporation 
had elested to treat the plots for the 
purpose of assessment as one plot, there 
would have been one proseeding and not 
two land acquisition proceedings. The 
result of that would have been that section 
557 (d) of the Calcutta Municipal Act 
would have applied and the owner of the 
land—in fact both the owpers of the 
land ~ would have been entitled to the 
benedt of that sub-section, unless the presump- 


tion had been rebutted by evidence, Again, 
Paar a. « a : i b 
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if the Corporation had assented to the 
application of the owner of tbe plot 
which is the subject of this appeal, the 
appellant before us, unless the presumption 
had been rebutted, would have been 
entitled to the benefit of section 557 (da). 
The effect of the action of the Corporation, 
namely, in taking two proceedings—Nog, 45/2 
and 45/l—to acquire this plot has been 
to deprive the appellant before us of the 
benefit of the presumption raised under 
section 557 (d). It certainly seems to us 
somewhat inequitable that the Corporation, 
baving refused to separately assess the 
land and having elected to treat it as one 
holding, shculd have, for the pnrpore of 
acquisition, departed from this and acquired 
the two plots in separate proceedings with 
the result of ousting the appellant before 
us from the benefit of section 557 of the 
Calcutta Munisipal Act. But the only 
question we have to deside is whether 
there is any legal right in the Corporation 
to proceed in the way they have done, 
The appellant has not shown us that, 
having regard to the fact that the two 
plots are separately owned, the Corporation 
are estopped, by having assessed athe plots 
as one, from preceeding to acyuire the 
land in two separate proceedings. This 
being so, we do not think that we can 
interfere with the decision of the Special 
Land Acquisition Judge upholding the award 
of the Collector. 

On bebalf of the Secretary of State it 
was urged that, even apart from this, the 
presumption under the section bad been 
rebutted. {tis said that the lands were 
valued for partition at Rs. 38,250 a cottah 
and that the share cf Bhuban on the 
partition was purchased in 1910 at the 
sama figure, namely, Rs. 3,250; and the 
learned Government Pleader also prayed 
in aid the letting valae of Rs, 150 as 
given by the appellant in his evidence 
before the Special Land Acquisition Judge. 
But it appears to us that the figure of 
Rs. 3,250 being a figure of the value in 
1910 it may well have been that the land 
in 1914, the date of the acquisition pro- 
ceedings, had become enhanced in value, 
And as to the letting value of Rs. 150, 
it is nct sufficiently shown what deductions 
fall to be made from this figure to enable 
us to putany reliance on this. We prefer 
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to base our judgment on this, namely, 
that having regard to the fact that the 
plota were separately owned, it was within 
the power of the Corporation, for the 
purpose of acquisition, to have proceeded 
as they have done in two proceedings. 

The result is that the appeal fails and 
must be dismissed. But we make no order as 
to costs. 

The cross-objection, as already stated, 
deals with the award of the Special Land 
Acquisition Judge of the sum of Rs. ICO 
per month for a period.of nineteen months, 
It is urged on behalf of the Seoretary of 
State that from this sum there ought to 
have been made various deductions for 
rates and so forth, but having regard to 
the figure of the assessment of the 15 
cottahs, namely, Rs, 2,475 and having 
regard to the size of the eastern plot, we 
think that the Land Acquisition Judge 
acted well within hia rights in making 
the award he did of Rs. 100 a month, 

. The oross-objestion by the -Secretary of 


State also fails and is dismissed. We make 
no order as to costs. 
CHATTERJEA, J.—Lagres 


® Appeal dismissed. 


BOMBAY HIGH COURT. 
Seconp Civit ArpsaL No. 1109 or 1915, 
| February 7, 1918. 
` Present: - Sir Stanley Batchelor, KT., 

Acting Chief Justice, and Mr, Justice 
Kemp. 
BALA GENUJI NaVALE—PLaintire—. 
APPELLANT l 
versus 
BALVANT LAXMAN GHATPANDE— 
DerenxnparT— RESPONDENT. 

Joshi, right of, to fees, basis of—Funeral ceremonies— 
Lay rites performed by villager himself—Brahmanical 
ceremonies dispensed with, effect of. 

First defendant’s mother died, and instead of the 
usual Brahmanical ceremonies, the ist defendant, 
a non-Brahmin, with the help of another non- 
Brahmin, the 2nd defendant, performed certain 
lay rites over the body of the deceased and dis- 
posed it of. No fees were paid to 2nd defendant, 
Plaintiff, who was the Vatandar Joshi of the village, 
gued to recorer the fees which would have been 


paid to him had he been called in to porfowin the 
usual ceremonies : 

Held, that the Brahmanical ceremonies having 
been deliberately avoided by the Ist defendant he 
oe be compelled to pay for them, [p. 142, 
col, 

Per Batchelor, Ag C. J—It cannot be laid -down 
asthe law that whatever may be the personal 
preferences or convictions of a Hindu villager, he 
‘is bound to employ the village Joshi at obsequial 
ceremonies, or to fee him asif he had employed 
him, even though no Brahmanical ceremony is 
performed and all that happens is that a simple lay 
a k carried out by the villager himself. [p. 142, 
coj, I. 


Second appeal from the decision of the 
District Judge, Poona, in Appeal No, 199 
of 1913, amending the decree passed by 
ihe Subordinate Judge, Khed, in Ciyil 
Suit No. 652 of 1911. 

Mr. Jayakar, (with him Mr, K, A Padhye), 
for the Appellant. 

Mr, P. V. Nujsure, for the Respondent. 

JUDGMENT. 

Barouetor, Ac. ©. J.—This is a seeond 
appeal, and it is very necessary to bear 
in mind the facta upon which it arises, 
The plaintiff is the Vatandar Joshi of the 
village of Bhavdi. The 2Zefendants are 
non-Brahmins, residents of Bhavdi. The 
lst defendant, it appears, belongs to an 
association called the Satya Shodhak Samaj, 
one of whose tenets is that itis desirable 
that ibe villagers should themselves conduct 
their own ceremonies, and not ‘call in 
Brahmin priests to do so. In accordance 
with this tenet, when the lst defendant’s 
mo‘her died, the Ist defendant himeelf, 
with the assistance of his friend, the 2nd 
defendant, performed over the body certain 
non-Brahmanical ceremonies, or, if I may 
so call them, lay rites. No fees were 
paid to the 20d defendant, and the whole 
conduct of the ceremonies was in reality 
with the Ist defendant himself. This is 
clearly the character of the ceremonies as 
it was understood by the learned trial 
Judge, Mr. B. M. Botti, himself a Hindu. 
Upon this point he writes: i 

“It is clearly proved that no Sankalp 
was made, and defendant No. 1 simply 
mede a formul show of the Dasbpinda 
Kaiya and bathed in the river, bowed 
down to the pots and went home. Among 
the Hindus,*it is specially the Mantras 
which give efiicacy to the ceremonies 
performed and it is not at all proved that 
Poy such Mantras were recited at the 
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time g Looking’ to the whole case I hold 
that the ceremonies were not performed 
in the way in which Brabmins would have 
performed them. The rext question js, 
did defendant No 2 perform the some? 
As I have said above there is not an iota 
of evidence to show that defendant No. 2 
performed the same...I hold that no cere- 
monies were performed by anybody in the 
way in which a Brahmin would baye done 
it.” 

tn the appeal before the District Court, 
it is quite true, 3s Mr. Nijeure has 
pointed out, thatthe learned District Judge 
ventured to ofier certain criticism of the 
Hindu Jndge’s opinion as to what Brah- 
manical ceremony consisted in. But we 
cannot read this criticism as involving any 
decision by the District Judge that the 
trial Judge’s determination upon this 
point was wreng, and, in apite of the 
criticism, we understand that the District 
Judge did not differ from Mr. Butti’s finding 
that the ceremonies performed in this cate 
by the lst defendant himself were one 
than Drahmanical ceremonies. 

The trial Judge, mainly by reason of 
his finding as to the non-Brabmanical 
character of the ceremonies, held that the 
plaintiff was not entitled to recover in 
respect of them any fees from the defend. 
ants. The District Judge took the other 
view, and gave the plaintiff a decree. In 
so doirg, the learned District Judge relied 
upon certain cases of this Court, which, 
however, are, I thick, clearly distinguish- 
able from tbe facts whioh are now before us. 
In Vithal Krishna Joshi v. Anant Rama 
chandra (1) the law was carried no further 


than this, that if a Hindu employed 
another person to perform the usual 
priestly or Brahmanical ceremonies, he 


must pay the fee which the village Joshi 
would have been entitled to, if he had 
performed the ceremonies. That is explained 
in the judgment by Mr. Justice West, 
who quotes Conch, ©. J.s decision in 
Sitarambhat v. Sitaram Ganesh (2), where 
the Chief Justice said: “It is settled law, 
that if a person usurps the cfice of another, 
and receives the fees of the office, he ig 
bound to account to the rightful owner for 


(1) J1 B. H. C. R. 6 at p. 10. 
(2) 6-B. H. C. R. A, O. J. 250 at p. 253. 


them.” Jn summing up the discussion 
Sir Raymond West says: The result of 
the cases appears to be that cfiise of 


a village priest is one which may well be 
established by grant or prescription, and 
that if a person, not entitled, assumes to 
aot in the office and receives the fees, 
he may be made to refund them.’ Here, 
however, no one bas- received any fees, 
nor, upon the fasts found, has any one 
intruded himself into the offica ‘of the 
village Joshi. 

The next cases decided upon this point are 
Dinanath Abaji v. Sadashiv Hari Mauhave 
(3) and Raja Valad Shivapa v, Krishnabut 


(4). Those, however, were both cases 
where in the performance of priestly 
ceremonies the village Joshi had been 


superseded by a rival and intrusive priest. 
These decisions, therefore, carry the matter 
no further. 


The oase upon whieh most reliance was 
placed for the respondent- plaintiff was tbe 
decision of Sir Charles Sargent and Mr, 
Justice Candy in Waman Jagannath Joshi 
y. Balaji kusigi tatıl (5). ‘here the 
head-note is somewhat misleading, and the 
report must be read in its entiregy in order 
thut the exact scope of the decision may 
be apprehended. The suit was brought 


by certain hereditary Joshis, who 
complained that at the marriages of 
the defendant’s danghters their services 


were not employed, though they were ready 
and willing to sonduct the ceremonies, 
They cluimed to recover damages as no tees 
had been paid to them by the defendant, 
In the High Court these plaintiits were 
the appellants, and on their behalf Mr, 
Mahadev Chimnaji Apte contended that 
there was an invasion of their privilege 
by the person who performed the ceremonies, 
and that they were entitled to whatever 
was paid to the Kunbi priest employed 
by the defendant. Clearly, therefore, the 
plaintiffs’ oase was that a Kunbi, calling 
himself a priest, had intruded himself into 
the office reserved for the plaintiffs, Sir 
Charles Sargent in tLe course of his judg- 
ment observed: ‘The Subordinate Judge 
with A.P. was of upinion that the plaintiffs 


(8) 3 B. 9; 2 Ind. Dec, (Nn. S.) 6. 
(4) 3 B. 282 at p 443; 2 Ind. Deo, tx, s.) 156, 
(6) 14 B. 167 at p. 169; 7 Ind, Dec, (N. 5.) 570, 
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were only entitled to reccver in coase a 
marriage was performed in any of the 
modes known to the Hindu Law, or in the 
mode described by Mr. Mandlik «ith respect 
to castes other than the Brahmin gaste, 
and that the marriages in dispute being 
not performed in any such way, they were 
not such marriages as they were entitled 
to reaover fees for in virtue of any right 
acquired by grant or prescription, We 
agree with the lower Appellate Court that, 
under such circumstaneres as he thinks 
existed here, there would have been no 
intrusion on the plaintiffs’ privileges which 
would give them a right to recover their 
fees from the Yajman as laid down in 
the decisions of this Presidency.” Then 
the Chief Justice, after observing that there 
would have been an invasion of the plaintiffs’ 
rights if the ceremonies—zi.e., I understand, 


the usval Brahmanical ceremonies—~had 
been performed, by whomsoever these 
ceremonies were conducted, goes on to 


point out that no express issue was raised 
as to the manrer of the performance of 
the marriages in question, and the judgmert 
concludes by sending down to the lower 
Court a gpesific iseue to determine what 
ceremonies were performed on the occasions 
of the marriages, and by whom. Clearly, 
therefore, this case also cannot be invoked 
as an authority in the Joshi’s favour where, 
as here, the ceremonies performed were of 
a non- Brahmanioal character. In theory, 
one would suppose indeed that the Joshi’s 
‘title to his fees results from his expert 
knowledge in the details of these Brah- 
manical ceremonies, so that where these 
ceremonies are deliberately avoided, it 
would be difficult to find a ground upon 
which the Joshi sould Jawfully exact the 
payment of the fees. There is no case, 
so far as we are aware, which goes so far 
as the plaintiff asks us to go here, and 
to lay it down as the law that whatever 
may be the personal preferences or convic- 
tions of the Hindu villager, be is bound 
to employ the village Joshi at obseqnial 
ceremonies; or to fee him as if he had 
employed him, even though no Brahmanical 
ceremony is employed, and all that harpens 
‘is that a simple lay rite is carried ont 
by the villager himself. As there is no 
authority -in, favour of such a proposition 
of Jaw, I do not think that we should 


~ 
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now be justified in imposing this efette™ 
upon an individual’s liberty of astion. In 
this counection it is relevant to recall the 
words which Mr. Jnstiea Melvill used in. 
Raja Valad Shivapa v. Rri hnubhat (4): “We 
should not, as at present advised, be 
prepared to sanction avy injunction which 
would have the effect of forcing upon any 
section of the community the services of 
a priest whom they are unsilling to re- 
cognize.” It is one thing to say that if 
the Hindu villager chooses to have Brah- 
manical ceremonies conducted, he must 
employ his village Joshi, or fee him as 
if he had employed him, but it is a very 
different thing to say that though the 
villager may prefer another rite and 
choose not to have the Brahmin ceremony, 
he ig still under obligation to pay the 
Joshi, to pay, that is, for not doing 
that which the villager deliberately wished 
to avoid. 

On these grounds, it appears to me 
that the learned Judge of trial reached 
the right conclusion in this case. I would 
restore his decree, setting aside the decree 
under appeal, and allow the defendants 
their costs throughout, 

The cross objections which are not pressed 
are dismissed with costs, 

Kemp, J.—I agree that the appeal 
should be allowed and the decree of the 
Subordinate Judge allowed to stand. 

Appeal allowed, 


CALCUTTA HIGH COURT, 
Letters Patent Appear No, 111 or 1916. 
Merch 15, 1917. 

Present: —Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr Justice N. R, 
Chatterjea. 

GOPAL CHANDRA DAS—PtatstirF— 
APPELLANT 
VETEUS 
NADIR CHAND DAS AND otarrRs— 


Dergenparts— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O XLI, rr. 22, 
33— Appellate Court, power of, to reverse trial Court's 
decision in favour of appellant in absence of crose- 
objections by respondent, 

° ® 
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Plaintiff's suit was partially decreed by the trial 
Courte On appeal by the defendants, the Appellate 
Court not only dismissedthe appeal but reversed 
that portion of the trial Court’s decree which was 
in favour of the defendants, althouyh the plaintiff 
had not filed any cross-appeal or taken any cross- 
objection under Order X LJ, rale 22, Civil Procedure 


ode: : 

Held, that the circumstances of the case wero 
not such as to justify the lower Appellate Court in 
interfering with the trial Court’s decree in favour 
of the defendants under Order XLI, rule 83, Civil 
Procedure Code. [p. 144, col, 1.] 


Latters Patent Appeal against the decree of 
Mr. Justice Newboald, dated the 18th April 
1916, in Appeal from Appellate Decree No. 922 
of 1915, preferred against the decree of the 
‘Subordinate Judge, 2nd Court, Dacoa, dated 
the 22nd January 1915, modifying that 
of the Munsif, 2nd Additional Court at that 
place, dated the 11th September 1914. 


FACTS appear from the following judg- 
ment of Newbould, J.:— 

“This appeal arises out of a dispute be- 
tween uncle and nephew over a small strip 
of land valued at Rs. 35 only. One 
Nilambar was the father of the plaintiff and 
the grandfatherof the defendants Nos. 1 
and 2. In the year 1291 B. S. Nilambar 
executed adeed of gift in favour of the 
plaintiff by which he gave him plots Nos. 1 
and 8 of the plaint. At thattime, Nilambar 
was living in plot No. 2 which is to the 
east of plot No. 1, and between these two 
plots there was a passage which Nilambar 
expressly reserved to the width of 23 
cubits. After Nilambar’s death the plaintiff 
inherited rd of the property left by him 
and another brother of the plaintiff and the 
defendants Nos. l and 2 got the remaining 
2/3rds share. After the gift-to him, the 
. plaintiff built a house on plot No. 1 and, 
according to the plaintiff, he left another foot 
of land enlarging the passage to the east. 
In 1808, the plaintiff executed a Kobala 
(Exhibit A) onthe construction of which the 
decision of thisappeal depends. By this 
Kobala, the plaintiff conveyed a rd share 
in plot No. 2 and in the passage and his 
interest in plot No. 3. So far there is no 
dispute. The point in dispute is whether 
the plaintiff reserved to himself any portion 
of the passage between his house and plot 
No. 2, the house in which Nilambar lived. 
The first Court found that the plSintiff trans- 
ferred only that portion of the passage which 
he had inherited from Nilambar. The lower 
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Appellate Court has found that he has trans- 
ferred the whole passage. In my opinion - 
the jower Appellate Court is right. Though 
the deed refers to the plaintiff's rd share 
inthe passage, there are other statements in 
the deed which are inconsistent with the plaint- 
iff having reserved any land to the east of his 
building for himself. The western bound- 
ary of the land conveyed is stated to be the 
plaintifi’s bart; and had any portion of the 
passage been reserved, that would have been 
stated to be the western boundary. Also, 
in the deed, reference is made to the lane 
east of the plaintiff's homestead which is 
tothe west of the property sold. This also 
suggests thatthe whcle of the passage and 
not a partof it was sold. Also the doors of 
the plaintifi’s house are described as being 
to the west of the property sold. Another 
point is that the plaintiff by the deed allowed 
the defendants to close the doors of his 
house leading to the passage,.which one would 
not have expected him todo if the plaintiff 
himself owned a strip of land along the 
passage. And again, the plaintiff reserved 
the right—-and this is the only right that he 
expressly reserved in connection with the 
passage—to place scaffolding for gouilding 
purposes in the passage when necessary. 
Had the plaintiff reserved to himself any 
right to the passage, I cannot believe that 
he would nothave mentioned it in the deed 
of sale. The passage reserved by Nilamber 
was stated to be zł cubits wide and the 
measurement taken by the Munsif shows 
that the present. passage is only 3to 64 
inches wider than this. This ia inconsistent 
with the plaintiff’s story of having added a 
breadth of ore foot to the passage, and 
rather points to the dimensions given by 
Nilambar having been a*rough estimate not 


based on measurement with a standard 
cubit. It cannot be said that by the 
Kobala the plaintiff clearly transferred 


only such land as he has inherited, as the 
land of plot No, 3 of the plaint was trans- 
ferred by the same Kobala and that is ad- 
mittedly land which is included in the deed 
of gift. For the above reasons, I think 
that the learned Subordinate Judge was 
right in holding that, on a-proper construe. 
tion of the Kobala ( Exhibit A), it must be 
held that the whole of the passage was 
transferred to the defendants, The appeal, 
therefore, fails. 
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. The defendants huwe, taken a cross-objec- 
tion to the’ finding ,of the lower Appellate 
Court with reference to an obatraction which 
they have made ata point marked A on the 
map attached to the plaint. The Munsif 


' dismissed the suit so faras this particular . 


relief was soncerned,and the plaintiff did 
not file any cross-appeal or take cross- 
objections under Order XLF, rule 22, 
Civil Procedura Code. The ‘circumstances 
of the case were not such as to justify 
the lower Appellate Court in interfering 
with the Muns:f’s decree in this respect under 
rule 33 of Order XLI, Civil Prosedure Code, 
and, following the KA of this Court in 
the nases of Ganga Dhar Muradi v. “Banabasht 
Padihari (1) and Abjal Majhi v. Tatu  Bepari 
“ (2), I hold that the cross-objection taken 
must succeed on this point. 

The result is that the appeal is dismissed 
and the cross-objection allowed. The decree 
passed by the lower Appellate Court is 

modified to this extent that the order 
declaring the plaintiff’s title and right to 
khas possession of plot A will be expunged. 
The respondents will get their costs both 
in the appeal and the caross-objection.” 

Dr. Barat Cnandru Bysak and Babu B: spin 
Chandra Bose, for the Appellant. 

a Jotindra Nath Roy, for the Respond- 
en 

 UDGMENT. — This appeal is dismissed 


with costs, 
` Appeal dismissed. 


(1) 24 Ind. Cas. 208; 22 0. L. J. 390. 
(2: 32 Ind, Cas. 494; 20 C. W. N. 642; 22C. L. 
J, 894, 


LOWER BURMA CHIEF COURT. 
SPROLAL Seconp Orv Appeat No. 23 
og 1918. 
May 9, 1915. o> 
Present:—-Mr. Justice Pratt. 
MA SEIN PHAW— Puarntive-—APPELLANT 
versus 


MG BA ON—Derenpant— RESPONDENT, 
` Buddhist Low, Burmese—Divorce— Cruelty, single aet 
of whether sufficient, 


bd 


“ 
- 


” Under Burmese Buddhist Law a divorce on the 
terms of a divorce bv mutual agreement gnay be 
allowed to a wife on proof of a single act of oruelty on 


_ the part of the husbdnd. ` 


Mr. P. N. Chari, for the Appellant. 

Maung Tun Aung, for the Respondent, 

JU DGMENT.—Appellant sued fora divdree 
on account of her husband’s cruelty and ob- 
tained a,decree in the Township Court. 

In the District Court the decree was re- 
versed, the District Judge holding -that the . 
conduct of the defendaut-respondent did not 
amount to ornelty and relying on Mi Pa Du.w,. 
Maung Shwe Bauk (1). That there was 
cruelty is abundantly clear.’ The busband | 
admitted kicking her on the back. and when 
appellant made her complaint to the Thugyi, 
her cheeks were red from the.injuries she 
received: I fail to understand how the Ad- 
ditional Judge of the District Court found 
there was no cruelty. 

In Maung Po Han y. Ma Ta Lok.(2) Mr. Jus- 
tice Twomey heldthat under Burmese Buddhist 
Lawadivoree on the terms of a divorce by 
mutual agreement may be allowed to a wife 
on proof of asingleactof sruelty on the part. 
of the husband, : 

The ruling was based on the extracts from 
Volume XIL of the Manugye and other 
Dhammathats quoted ‘in section 303 -of the 
Kin Wun Mingy’s Digest, 

I consider appellant is entitled to a divorse ‘ 
as by mutual consent. 

The decree of the Township Court will be 
restored and plaintiff-appellant will be grant- 
ed costs throughout, Court-fees due by appel- 
lant will be recoverable from respondent- ° 
defendant, 


Decree restored. 
(i) L, B. R. (1872-92) 607: 
(2) 20 Ind. Cas. 674; 7 L. B. EB, "9; 6 Bur, L. T, 
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* ALLAHABAD HIGH COURT. 
_Criminat Reviston No. 163 o 191%: 
~ May 15, 1918. 
Present: —Sir (iscsee Knox, Kt, 
Acting Chief Justice. - 

GIRDHARI PASI— APPLICANT 

.  VETSUS | 

EMPEROR— Opposite Party. 


. U. P, Griminal Tribes Act (IH of 1911), s. 22 (2) 


(a)—Rules framed by Local Government, r. 8 (a)-— 
‘Change of residence,’ meaning of —Neglect to notify 
-` absence from residence — Offence. 

Accused, a member of a criminal tribe, who was 
registered while’ he: was ir jail, went, after his 
release to a village which was not within the juris- 


diction of the Police station within the limits of. 


Thi he resided and stayed there for one or two 
day 

Hold (1) that a stay for sucha short period 
could not be considered as a change of residence 
within the meaning of rule 8 (a) of the rules framed 
by the Local Government for the purposes: of, the 
U. P, Criminal Tribes Act; 

(2) that the accused was guilty of neglect to 
notify to the officer-in-charge of the Police station 


within the limits of which he resided, his absence 


- from that residence. 
_ “Criminal revision from an order of the 
Distriot Magistrate, Jaunpur. 
Mr, A. H, 0. Hamilton, for the- Appli- 
want. 
| Mr: R. Malcomson (Assistant Government 
_ Advocats), for the Crown. 
JUDGMENT. — Girdhari Pasi, a member 
_ of criminal tribe to which the provisions 
of-section 10 (b) of Act IIL of 1911 have been 
made applicable. by notification of the Local 
_ Government, was convicted’ before a . Magis- 
` trate at Jaunpur of having committed an offence 
‘under section 22, clause (2) (a) of the 
Criminal Tribes Act No. TIT of 1911. Thare 
is no doubt whatever. as to Girdhari having 
been registered as a member of a criminal 
‘tribe. The rule which he is said’ to have 
violated, is rule 8 (a) made by the Lieutenant 
Governor for the purposes'of the Criminal 
Tribes Act. According to that rule every 
registered member. is to notify in person 
to the.officer-in-charge of the Polico station 
within the limits of which he is for the time 
being residing, his place of residence, any 
change or intended change of residence, and 
any absence or intended absence from his 
residence. The registration sheet was ap- 
parently drawn up in jail at theettime when 
Girdhari was still in jail, It sets out that 
Girdhbari resided at Barauli within the limits 
of the Police station Maryahu. The document . 


10 


INDIAN CASES, . 


145 
EMPEROR Va SAHEB DIN, 


apparently baira no date unless the figures, 
llth June 1917, placed’? over- the thumb im-. 


< pressionof the accused are to be considered 


the date. If so, Girdhari was under sentence 


| to remain in jail until the 2nd of November 


1917, lt is quite clear that be could not 
possibly notify, in person to the officer-in- 
charge of Maryahnu, his place of residence. 
After his release he appears to.-have gone to 


a village which was not within the jurisdiction 


of Maryahu Police station but within the 
jurisdiction of Badlapur Police station. I 
do not think’ his stay at the village Rori 
which appears to have been merely for a 
day or two can be considered as a change 
of “residence coming under rule 8 (a), H 
he committed any offence ab all which can 
be ` brought under rule 8 (a) it was his 
neglect to notify in person to the officer-in- 
charge of Maryahu his residance at Maryahu 
and his absence from that residence. 
This will be simply a technical offence under 
the circumstances ard J consider that the 
time passed by Girdhariin imprisonment is 
sufficient. The bail, which he has entered, will 
be discharged, 


Sentence reduced, 
o 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 

CRIMINAL AppeaL No, 234 or 1917, 
November 8, 1917. 
Présent:—Mr. Lindsay, J. C., and Pandit 
Kanhaiya Lal, A. J. C. 
EMPEROR— APPELLANT 

f VETSUS 

SAHEB DIN—Acousep— RESPONDENT. 

Benefit of doubt — Prosecution evideace unsatisfactory, 
effect of-—Defence not established—Court, duty of. 

Where the prosecution evidence is unsatisfactory 
and doubtful, the Court should give the accused 
the benefit of the doubt without going into the 
question whether he has been able to establish his 
defence. [p. 149, col. 2; p. 150 col, 1.] 

Appeal against the order of the. Sessions 
Judge, Hardoi, dated the 18th June 1917, 

Rai Nagendro Nath Ghoshal Bahadur, for 
the Crown. . 
“The .Hon’ble Pandit Jagat Narain, R., B., 
for the Accused. 
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JUDGMENT,—This is an appeal against 
an order of acquittal passed by the Sessions 
Judge of Hardoi in the trial of a dasoity 
case in which three persons Bisheshar, 
Lalta and Saheb Din (or Saheb Lal) were 
concerned. The Sessions Judge convicted 
Bisheshar and Lalita and acquitted the 
third accused Saheb Din. Consequently 
Bisheshar and Lalta appealed to this 
Court. Their appeals were dismissed by 
the First Additional Judicial Commissioner. 
The present appeal has been filed by the 
Local Government and the principal 
ground taken is that the evidence against 
the two men who were convicted, is exactly 
the same as the evidence which was 
tendered against the third accused Saheb 
Din and that if the charge was established 
in the case of the two former, it was also 
established as against Saheb Din with whose 
gase we are now dealing. 

The main factsas they appear from the 
evidence may be set ont as follows. On 
the early morning of the 3rd of March 
1917, about 2 or 3 hours before dawn, 8 
dacoity ‘was committed in the hamlet of 
Atwa in a hut which was at the time 
inhabitéd by one Jeorakhan and his fami: 
ly. It is stated that at the time this 
affair took place, the village people had 
vacated their houses on account of the 
prevalence ‘of plague and. had established 
themselves in chhappars (huts) erected for 
the most part round the platform of a 
Mahadeo temple in the village. The 
complainant Jeorakhan is a Bania and 
apparently, carries on an extensive business 
as a money-leuder and it is said that 
at the time the dacoity took place money 
and other valuab¥es of the value of over 
Rs, 9,000 were taken away by the dacoits, 
The first report of this affair was made 
at 8 o’clock on the morning of the 3rd 
of March at the Beniganj Police station 
which is some 4 miles from the scene of 
the occurrence. The report purports to 
have been made by the complainant 
Jeorakhan and to contain a detailed state. 
ment of all that took place. The Police 
took action at once. The acsused Bisheshar 
who lives in the same hamlet as the 
complainant was arrested almost at once. 
Lalta was found on the 10th of March 
and the third accused Saheb Din sur- 


rendered in Courton the 4th of April after» 
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proceedings against the other two focused 
had commenced. It is admitted that no 
stolen property was found in the housa of 
Saheb Din; the houses of the other accused 
were not searched, The Sub-Inspector 
says he did not expestto find any property 
there. i 

The defence which Sahsb Din put for- 
ward was an alibi and four witnesses were 
called to establish that on the nigbt when 
this affair is said to have taken place, he 
was at the village of Pihani attending a 
marriage ceremony. Pihani is a very long 
distance from the hamlet of Atwa and if 
the statement of these witnesses be true 
then it was not possible for Saheb Din 
to have been concerned in the dacoity 
under inquiry. This alibi evidence appears 
to have had an impression upon the 
Sessions Judge and to have led to the 
acquittal of Saheb Din, the Judge being 
of opinion that there was some doubt 
regarding his guilt, there being a posstbility 
of mistaken identity. The judgment is 
unsatisfactory and the learned Counsel who 
has appeared on behalf of the accused 
Saheb Din here, has not attempted to 
rely upon the reasoning of the Judge in 
support of bis contention that the case 
against his client was not proved, His 
case is that the evidence of the witnesses 
who deposed to the presence of Saheb 
Din at this dacoity ought not to be 
accepted. It is urged that it is unreliable 
and that as a matter of fact ib should be 
held that these people never identified 
Saheb Din at all. Ten witnesses in all 
who profess to have any knowledge of the 
affair were examined on behalf of the 
prosecution. All of these, with the excep- 
tion of one Saif Ali, are close relations 
of the complainant Jeorakhan. Saif Ali, 
it may be mentioned, did not profess to 
have recognized any of the dacoits at the 
time the offence was being committed. 
We have then the evidence of Jeorakhan 
the complainant, of his son Jagannath, his 
sister-in-law Musammat Radha, two nieces 
of his Musammat Maikin, Musammat Phul 
Kuar, three brothers Dwarka, Mihin Lal, 
Jhac Lal, and a nephew of his named 
Ganesh. All of these witnesses with the 
exception of Ganesh depose that they 
recognized all three accused Lalta, Bishe- 
shar apd Saheb Din. Ganesh mentiong 
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only tne of them, namely, 
Bisheshar. 

It need not be doubted that a dacoity 
took place on the night in question in 
the hut which was occupied by Jeorakhan’s 
family. It also seems clear that it must 
have been a deliberate affair carried out 
according to a pre-arranged plan. According 
to the statement of Jeorakhan, the dacoits 
carried with them two heavy hammers 
which were used afterwards for the 
purpose of breaking open an iron safe in 
which a lot of money and valuables were 
stored away. It is proved that the handle 
of one of these hammers was found on 
the spot after the dacoits had taken their 
departure. It is somewhat unusual to 
find a weapon of this description being 
used in a dasoity case and the circum- 
stances point to the fact that the people 
who committed this crime, intended to 
raid Jeorakhan’s house and had made 
preparations for breaking open his strong 
box in which they knew he must have 
his valuable property concealed. The night 
was, on the admission of all the witnesses, 
a dark night and the question at once 
arises what opportunities these witnesses 
had for recognizing the accused. It may 
be stated here that all the three persons 
who were put on their trial, were well- 
known to Jeorakhan from before. Bisheshar 
and Lalta, who are brothers, reside in the 
same hamlet as Jeorakhan and the third 
man Saheb Din is a nephew of these two 

brothers and has been in the habit of 
` visiting his unoles. The witnesses when 
asked how they were able to identify any 
of the sriminals stated thas a lantern was 
burning on the premises occupied by the 
family and that it was by the light of 
this lantern that they were able to recognize 
the faces of the men whom they named. 
There is no definite evidence on the 
record to show where this lantern was 
placed. The Court below does not seem 
to have examined the witnesses particular- 
ly upon this point; but we gather from 
the statement made by Jeorakhan himself 
that the lantern was inside the enclosure 
which constituted his habitation. It is to 
be explained here that this enolosure was 
made by the erection of tattis (hurdles) 
and according to the statement of the 
Sub-Inspscstor these hurdles are 


the accused 


only, 
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about breast high so that a person from 
outside could easily look over and see 
into the courtyard of Jeorakhan’s premises. 
Jeorakhan himself at the time the place 
was invaded, was ontside this enclosure 
He says he was warming himself ata fire 
outside to the north of the courtyard. 
Jeorakhan’s story is that the dacoits came 
from the north and that they, or some of 
them, were dressed in a kind of uniform 
resembling the uniform of-the Police. On 
shallenging them he says that one of them 
declared that he was the Police Darogha, 
Jeorakhan was asked who he was and 
replied that he was a Pasi. He then 
tried to slip away being convinced that 
the visitors were dacoits. He says he 
was attacked with Jathis and received 
several blows. He ran at once some 
distances to the north to the house oscupied 
by the village Chaukidar. The Chaukidar, 
it is said, refused to give any assistance 
and the complainant’s own story is that 
not a single person of the village turned 
out except one Ram Bakhsh. Ram Bakhsh 
is a cousin of Jeorakhan and he hag not 
been called as a witness. The story goes 


.on that the dacoits entered Jec#akhan’s 


courtyard and plundered the inmates 
most of whom were women. They also 
went into one of theshedsin the enclosure 
where they broke up the iron box and 
other boxes in which valuable property 
was sontained. It is said that while the 
offence was going on, the dacoits either 
fired off guns or let off bombs in order 
to keep the village people at a distanae. 
In the report which was made 3 or 4 hours 
after the offence had been committed, 
the names of all three acoysed were mentioned 
by Jeorakhan. He also deposed that the 
same people had been identified by the 
other inmates of the house and so we 
find these persons giving evidence to the 
effect that they recognized the three aa- 
cused. The persons who were inside the 
house, were Jagannath a son of the som. 
plainant, Musammat Radha, his  sister-in.- 
law, and his two niecas Musammat Maikin 
and Musammat Phul Kuar. Both of these 
latter witnesses are children of tender years. 
The other witnesses, namely, Dwarka, Ganesh, 
Mihin Lal and Jhao Lal occupied huts 
adjacent to the hut of Jeorakhan. They 
do not pretend to have come out of their 


‘the scene. 
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own huts but they say that they were 
able to see what was going on inside 
Jeorakhan’s enclosure. Whether these 
statements are to be believed or not, isa 
matter for grave consideration. All of the 
witnesses spoke about the lantern which 
was burning and say that it was the 
light which this lantern afforded which 
enabled them to recognize the dacoits. In the 
first report it was stated by the complainant 
that the dacoits had their faces wrapped 
up with cloths and on this point there is a 
sonflics of evidence. Jagannath at the 
Sessions trial still maintained that the 
dacoits had their faces wrapped up but 
declared that notwithstanding this, their 
features were visible. Musammat Radha on 
the other hand, declares that the accused 
wore white turbans but had no aloths 
wrapped round their faces. Musammat 
Maikin one of the nieces was unable to 
remember whether the accused’s faces were 
masked or not. The otber niece Phul 
Kuar declared that the dacoits wore no 
masks. Dwarka a brother of the som- 
plainant who was in his own hut says 
that the dacoits had no olothsround their 


faces a®d a similar statement is made by- 


Ganesh who deposed to having recognized 
only Bisheshar, It is difficult, therefore, to 
come to any definite conelusion as to 
whether an attempt was made by the 
dacoits to disguise their appearance; but 
if we accepi the very positive statement 
of the complainant which was made at 
the thana and which he has since re- 
peated we have it that the dacoits were 
masked. If this be so, then their re- 
cognition must have been a matter of 
great difficulty. eAs regards Jeorakhan 
himself it may well be donbted whether 
there was any light to help him on this busi- 
ness, for on his own statement he was 
outside the compound whilst the lantern 


was burning inside his house and further 


it is to be gathered that after he first 
retreated, he remained at a distance from 
Then as regards the statement 
of the three women Musammat Radha, 
Maikin and Phul Kuar it may fairly be 
observed that if they were attacked by 
a number of men in the manner described, 
“they must have been in a state of great 
terror and it may well be doubted whether 


they bad their wits sufficiently collected 
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to enable tkem to recognize an bodys. 
We oan hardly think that a lantern fixed 
up in one part of the premises could have 
thrown much light into the various huts 
on one side or other of the enclosure in 
which these women were sleeping at the 
time. As for the statements ofthe other 
witnesses Dwarka, Ganesh and Mihin Lal 
it is difficult to believe them in view of 
their admissions that they never 
came out of their own huts. A reference 
to the map which is on the record shows 
that the exits from the huts of Mihin Lal 
and Dwarka are to the south, whereas 
Jeorakhan’s compound opens to the north 
and it is very difficult therefore to accept 
the statement of these two men when 
they say that they saw all that was going 
on inside Jeorakhan’s enclosure. It may 
ba that they could see over the hurdles 
into Jeorakhan’s sompound, but locking 
at the map it is not easy to ascertain 
how they sould have seen what was taking 
place inside the three huts which are 
marked respectively Nos. 2, 3 and 4 and 
which ossupy two sides of the courtyard 
of Jeorakhan’s premises. Jhao Lal who 


' occupies a hut on the east side of Jeora- 


khan’s enclosure, has been disbelieved by 
the learned Judge who made a note on 
the record to the effect that his de- 
meanour was unfavourable. As for Ganesh: 
who occupies another hut‘ still farther 
to the east all he san say is, that when 
he attempted to come out of his door 
which faces towards the north he was 
threatened by the aceused Bisheshar, and 
consequently he had to retreat and keep inside 
“his own habitation. Saif Ali who occupies 
a hut next to that of Ganesh has not identified 
any one. It has been argued by the learned 
Counsel for the ascused that the story about 
the lantern being alight, is a fiction and there 
is some support for this contention in the 
‘slatement - -of the prosecution witness Saif Ali 


“who -says that ‘Jeorakhan was not in the 


“habit of keeping a lighted lantern in his 
hut at night. There are certain of the defence 
witnesses who were living in the hamlet at 
the time who deposed to the same effect. 
On the whole, we think it is not unlikely that 
there was a entern somewhere or other in the 
compound of Jeorakhan. Atthe same time 
we think it extremely likely that it could not 


have given forth a very strong light two 
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hours before daybreak after having been 
burning all night and we very much doubt 
therefore whether it is possible to accept the 
theory that these three acoused persons were 
recognized by the aid of the light of this 
lantern. Further as we have pointed out, 
there is a considerable discrepancy regarding 
the point whether the dacoits had their faces 
concealed or not. We are inclined, as we 
have said, to hold that they had their faces 
wrapped up in some way or other. Conse: 
quently we are led to doubt whether it was 
possible for Jeorakhan, Jagannath and the 
women who were inside the house, to clearly 
identify any of the persons who were concern- 
ed in this erime. As forthe evidence of 
the outside witnesses Dwarka, Ganesh, Mihin 
Lal and Jhao Lal we hold that it would 
be utterly unsafe to rely upon it. 

Tt may be asked then how it was possible 
for these three men to be named at the 
Polise station a few hours after the orime 
had been committed. The case put forward 
by the learned Connsel for the acoused is that 
they were mentioned purely out of suypicion. 
There is on record evidence to show that 
there had been disputes between Jeorakhan 
on one side and the two accused Bisheshar 
and Lalta on the other and aseording to 
Saif Ali’s deposition (and he is a prosecution 
witness) these quarrels had been going on 
almost up to the time when ‘the dacoity took 
place, Similar evidence is to be found in the 
statement of some of the defences witnesses. 
It may we think be safely taken that Jeora- 
. khan was not on good terms with Lalta and 
Bisheshar. Then as the learned Counsel for 
the accused points out, there are other indi- 
cations inthe report which was made at the 
Police station to show that Jeorakhan was 
acting rather on suspicion than on actual ob- 
servation. He mentions for example a person 
named Jagannath Brahman in this firat report 
saying that the appearance of one of the 
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dacoits corresponded with that of Jagannath . 


and in the last paragraph of his report: he’ 


Singh who isthe headman of the village. 
He mentions that Umrai Singh, although 
he hada sword, did not turn out to render 
any assistance at the time the dacoits came. 
A further point is made in conpection with 
this first report. Towards the end of it, we 
have a statement made by Jeorakhan gon- 


j49 


bantas one of whom is named Salik. This 
was to the effect that before the daeoity 
had taken place, one man-riding on a horse 
and two others on foot had been seenin the 
southern part of the hamlet just before the 
dacoity was committed. Salik has not been 
called as a witness inthe ease. It is hardly 


to be denied that for the reasons just given, 


there is some ground for holding that the 
complainant was acting on suspicion only. 
If, as is deposed, Jeorakhan had been on bad 
terms with Lalta and Bisheshar then his 
naming of thesetwo persons and of their 
nephew Saheb Din at the żhana, is intelligible. 
Considering the terms upon which the com- 
plainant was with these men it would not 
take Jeorakhan long to make up his mind 
that these enemies of his were probably Gone 
cerned in the dasoity. 

With regard to the aceused Saheb Din it 
has been pointed out that he is a well-to-do 
man and that if was therefore, not likely 
that he would be concerned in an adventure 
of this kind for the purpose of robbing Jeora- 
khan. Documents were producedin the Court 
below to show that Saheb Din has some 
money-lending business and that he has a 
sum of close on Rs. 5,000 ont on Ign. It 
may,of course, be that the dasoits had other 
motives than that of plundering and that the 
crime was committed by way of revenge. It 
is a matter of common knowledge that money- 
lenders are not always popular in the neigh- 
bourhood in which they reside and that attacks 
like these, are made on them in cases where 
they have incurred the hostility of the 
village people round them. There is not, 
however, any serious suggestion of enmity 
between Saheb Din and the complainant, 
All that we have is that there had been 
quarrels between Jeorakhan and Saheb Din’s 
two uncles, 

To sum up, the case appears to us to 
be at best a doubtful one. We do not 
think: it necessary to examine the alibi 


“evidence which was put forward on behalf 
seems to thruw suspicion upan “ong ‘Umrai . 


gerning 9 talk whieh he had with three 


of Saheb Din. We are content to say 
that the prosecution evidense is, 
opinion, -unsatisfactory and we are left.with 
doubts as to whether it was at all possible 
for the complainant or any of the other 
witnesses to recogn’'z2 Saheb Din at the 


time the dasoity was taking place. We. 
think that tLe surrounding ciroumstanses 
were not. suçh as to give 


. 


In our. 


any good 
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opportunity for identification and we should 
hesitate, as the assessors did, to act upon 
the statements of these prosecution wit- 
nesses. We hold, therefore, that the order 
of the Sessions Judge can be supported 
on the ground that the prosecution evidence 
was not sufficiently reliable to establish 
the guilt of Saheb Din. We are unable, 
therefore, to allow the appeal and to 
convert the order of acquittal into one 
of conviction. The appeal is dismissed 
acoordingly.| 


Appeal dismissed. 





ALLAHABAD HIGH COURT. 
OriuinaL Rererence No. 186 or 1918. 
April 18, 1918, 
Present:—Myr, Justice Piggott. 
' " AMIR HASAN KHAN—Appricaat 


VETSUE 


EMPEROR—Opposite Parry. 
U. P.gfunicipalities Act (II of 1916), s. 807 (b)— 
Failure to comply with notice—Continuous offence— 
Daily fine, when to be imposed. 

The accused was convicted urider section £07 (b) 
of the U. P. Municipalities Act for failure 
to comply with a notice issued by the Municipal 
Board requiring him to construct a drain on certain 
property and was fined Rs, 5. By the same order 
the Magistrate directed him to pay a further fine 
of Ro, 1 per diem from the date of the order until the 
notice issued by the Municipal Board was satis- 
factorily complied with: 

Held, that the latter part of the order was illegal. 
ip. 150, col. 2.] 

The liability to a daily fine in the eventof a 
continuing breach, has been imposed by the Legis- 
lature in order that a” person contumaciously 
. disobeying an order lawfully issued by a Municipal 

Board may not claim to have purged his offence once 
and for all by payment of the fine imposed upon him 
for neglect or refusal to comply with the said order. 
The liability will require to be enforced, as often ag 
the Municipal Board may consider necessary, by 
institution of a second prosecution, in which the 
questions for consideration willbe, how many days 
have.elapsed from the date of the first conviction 
under the same section during which the offender 
is" proved to have persisted in the offence and, 
secondly, the appropriate amount of the daily fine to 
be imposed under the circumstances of ‘the case 
subject to the prescribed maximum of Rs, 6 per 
diem. [p. 1E0, col, 2; p. 151, col. 1,] 


Criminal, Reference. [made by the- Sessions 
Judge, Cawnpore, E 


2 
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Mr. Sital Prasad Ghosh, for the Applicant, 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—The learned Sessions 
Judge of Cawnpore has referred to this 
Court in revision two orders passed by a 
Magistrate of the first class subordinate 
to him in connection with certain prolong- 
sd proceedings which bave been going on 
between the Municipal Board of Fatehpur 
and a gentleman of the name of Munshi 
Amir Hasan Khan, who I understand, is 
a member of the legal profession for 
something more than one and a half years 
past. On the 8th of January 1917, it was 
proved against the said Amir Hasan Khan 
that he had failed to comply with a notice 
directing him to execute a certain work 
in respect of certain property, namely, a 
drain about which there was some con- 
tention between him and the Municipal 
Board. Under section 307, clause (b) of 
the U. P. Munisipalities Act, which 
came into force on the Ist of Jnly 
1916; Munshi Amir Hasan Khan was liable 
to a fine which might extend to Rs. 500 
and in oase of a continuing breach he was 
liable to a further fine which might extend 
to Rs. 5 for every date after the date 
of the first conviction doring which it 
might be proved against him that be had 
persisted inthe cffence. The trying Msgis- 
trate imposed the almost nominal fire of 
Rs. b; but instead of eccntenting himself 
with warning the acoused of the further 
liability which would attach to him from 
the date of this conviction, he purported 
by this very order of the Sth of January 
1917, to cirect Munshi Amir Hasan Khan 
to pay a further fine of Re. 1 per diem 
from the 9th of January, 1917, until the 
notice issued by the Municipal Board in 
respect of the drain in question should he 
satisfactorily complied with. As the learned 
Sessions Judge Fas pointed out, the laiter 
portion of this order is illegal. The liability 
to'a daily fine in the event of a continuing 
breach, has been imposed by the Legislature 
in order that a. person contumaciously dis- 
obeying an order lawfully issued by a 
Municipal Board, may mot. claim to have 


‘purged hia offence once and for all by 


s 
+ 


payment of the fine imposed upon him for 
neglect or refusal to comply with the said 
order, The liability wil] require to he 
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enforced, as often as the Municipal Board 
may fonsider necessary, by institution of 
a second prosecution, in which the questions 
for consideration will be, how many days 
have elapsed from the date of the first 
conviction under the same section during. 
which the offender is proved to have per- 
sisted in the offence and, secondly, the 
appropriate amount of the daily fine to be 
imposed under the circumstances of the 
oase, subject to the prescribed maximum 
of Rs. 5 per diem. To begin with, therefore, 
I must accept the reference of the learned 
Sessions Judge with regard to the order 
of the Sth of January 1917. The follow- 
ing words will be deleted from the said 
order, namely, “and also from to-morrow 
to a further fine of Re. 1 per diem till 
the arch in question is removed.” 

The next question which E have to consider 
is an order passed by the same Magistrate 
on the 28rd of November 1917. The 
matter was laid before this Magistrate in 
the form of a simple application asking 
him to enforce that portion of the order 
of the 8th of Jannary i917, which I 
have felt it my duty to set aside. The 
Magistrate has, as a matter of fact enquired 
into one of the two questions which I 
have suggested above as essential in the 
event of a further prosegution in respect of a 
continuing breach. He has considered carefully 
how many days had elapsed since the order of 
the 8th of January 1917, during which Munshi 
Amir Hasan Khan was proved to have persist- 
ed in his disobedience to the order of the 
Municipal Board. He has not, however, made 
any attempt to form an independent opinion as 
to the gravity of the offence committed, as 
to the excuses which might be offered (and 
which apparently were offered) for the con- 
duct of the accused and as to the amount of 
the daily fine the imposition of which would 
satisfy the ends of justice. I am gratified to 
find, and it is one of the few circumstances in 
connection with my examination of this record 
which is caloulated to afford any satisfaction, 
that the Magistrate has-come to the conclusion 
that compliance has now been made with the 
uotice issued by the Municipal Board, he 
has held that such compliance was made, ao- 
cording to one part of his order, on the 7th 
of September 1917, but acconding to another 
part of the same order, on the 17th of Septem- 
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Hasan Khan has admitted liability toa ser- 
tain extent. He has made practical acknow- 
ledgment of his error by paying a sum of 
Rs, 139 in the way of a fine for his continuing 
breach of the notice issued tohim. Itis quite 
possible that,if the Magistrate who enquired 
into this matter, had felt himself at liberty 


to exercise his discretion in the same, he might 


ber 1917, Further, I find that Munshi Amir ` 


e 
e - 


have fixed the amountof the daily fine at a 
sum which would have made this payment 
of Ra. 139 sufficient to clear the aseused person 
from liability. While, therefore, I should have 
been reluctant to interfereupon a merely 
technical ground with the proceedings re- 
sulting in the order of November 23rd, 
1917, had I thought that every thing 
which an accused person in a proceeding 
taken in respect of a continuing breach 
under section 307, clause (b) of the Local 
Municipalities Act, was entitled to have 
enquired into and considered, had been as a 
matter of fact so enquired into and taken 
into sonsideration by the Magistrate, I 
think that this order of November 
23rd, 1917,is open to objection in sub- 
stance as well as in form. I set it aside 
accordingly, Thesum of Rs. 102 required 
under the terms of this order to be paid 
by the accused Munshi Amir Hagan Khan, 
if paid, will be refunded. 

Tt will be observed that, while accepting 
the rest of the reference made by the 
learned Sessions Judge I have passed no 
order directing any refund in respect of 
the sum of Rs. 139 paid by Munshi Amir 
Hasan Kban prior to the order of Novem- 
ber the 23rd, 1917. No doubt that pay- 
ment was actually made in compliance 
with that portion of the order of January 
the Sth, 1917, which I have get aside as 
inoperative; but a liability to a fine fora oon- 
tinuing breach attached to MunshiAmir Hasan 
Khan under the provisions of the Statute 
itself, independently altogether of the above 
order. He has virtually assessed his own 
liability at Rs. 139 and I oan see no 
reason why this should not be accepted, 
At any rate I pass no order of re-pay- 
ment in respect of this sumof Rs. 139, Let 
the record be returned, 


_ Record returned, 
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CALCUTTA HIGH COURT. 
ORIMINAL Revision No. 150 or 1918, 
` -April 22, 1918. . 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justize, and Mr, Justice 
Beashoroft. 
MONINDRA MOHAN SANYAL AND 
i OTHERS— PETITIONERS 
versus 


EMPEROR—Obpposire PARTY, | 
Criminal Procedure Code (Act V of 1899, ss 103, 
110,114, scope of—Persons whose abjects are directed 
against security of person and not against security of 


Ed 


X 


_ property, whether can be proceeded against under s, 110 


—Preparation for future revolution and dacoity, whether 
warrants proceeding under s, 110—S. 110, whether 
applies where s. 108 is applicable—Jurisdiction to take 


` action under s. 110 against person arrested outside 


jurisdiction and subsequently brought in custody within 
jurisdiction—Evidence Act (I of 1872) s. 10— Con- 
spiracy. 

Section 110, Criminal Procedure Code, does apply 
even where the objects of the accused were primarily 
directed against the security of pérsons and not 
against.the security of property. [p. 164, col. 2.] 
` Rajendra Narayan Singh v. Wmperor, 18 Ind. Cas. 
149; 17 O. W. N. 238; 16 O., L. J. 467; 14 Cr. L. J. 5, 
not followed. 

Wahid Ali Khan v. Emperor, 11 C., W. N. 789; 6 Or. 
L. J. 1, followed. 

Where ina proceeding under section 110, Criminal 
Procedure Code, it was found by the Court that the 
accused p&sous were not only engaged in preparing 
the young fora future revolution but were also 


-connected with an organisation for tho collection of 


money by dacoity: : 

Held, that the facts found were sufficient to bring 
the acoused within section J10 (f) of the Criminal 
Procedure Code even though it was not found or 
proved when the revolution or the dacoities Wero 
to take place,as the preparation and organisation 


' which were being carried on according to the finding 


of the Court, were sufficient to give rise to a present 
danger to the community. [p. 155, col. 1.] 

The possession of seditious literature and esrays 
by one member of an association is ovidence against 
the other membersYor the purpose 8f ascertaining 
the object of the association even where such posses- 
sion had been obtained or such essays had been 
written by the said member before the association 
was formed or before the other members joined the 
association. [p. 155, col. 2.1 

The mere fact thai section 108, Criminal Procedure 
Code, may have been applicable toa case, does not 
necessarily make section 110, Criminal Procedure 
Code, inapplicable. |p. 155, col. 2.] | 

An order may be made under section 110, Criminal 
Procedure Code, against a person who isin custody 
at the time of the proceedings. A person who has 
been arrested: outside the local limits ofthe juris- 
diction of a Magistrate for an offence coinmitted 
within the local limits of his jurisdiction can, on the 
failure of the charge of the substantive offence, be 
proceeded against under section 110, Criminal Proce- 
dure Code. |p. 156, col. J.J 
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Section 114, Criminal Procedure Code, cannot be 
limited to arrests within jurisdiction. [p. 156,€@o). 1.] 


FAOTS appear from the judgiment. 


Mr. Monier, (with him Babus Prokash 
Ohandra Pakrast-and Birendra Kumar De) for 
the Petitioners, submitted that the facts found 
by the. Courts: belöw did not bring: the 
case within the purview of section 110, 
clause (f) of the Criminal Prosedur Code. 
Some of the findings of the Judge were 
not even justified by the evidence on the 
record. The objestg of the petitioners 


_were primarily and principally directed 


not against the security of property but 
against the security of persons, so the 
provisions of section 110.did not apply. 
Reférred.to Rajendra Narayan Singh v. 
Emperor (1). No present or imminent 
danger to person or to property was 
proved or found. Mere chance or probabi- 
lity of a future danger could not justify an 
order under sestion 110, Criminal Procedure 
Code. An order under section 110 should be 
made only when the acoused persons appear to 
be of so desperate and dangerous a character 
as to render their being at large without 
security hazardous to the society at the 
time when the proseedings are taken 
against them. There was no conspiracy 
in this case, as was found by the learned 
Judge, within the meaning of section 10 
of the Evidence Act, and so the acts of 
one accused could not be relevant facts 
as against each of the acoused. Anarchist 
activities do not fall within the scope of 
section 110, which is limited to desperate 
and dangerous characters, such as robbers, 
thieves and others named in the section; 
the prcoeedings, if any, should have been 
under section 108. As regards the order 
made against Monohar it was without 
jurisdiction beeause he had been- arrested 
outside the Magistrate’s jorisdiction and 
was in custody at Dinajpur when the . 
Magistrate’s order was made on tbe : 4th 
of May 1917, < - 


The Advocate- General and Mr. Gregory for 
the Crown, in showing cause, submitted that 
the Magistrate had rightly bound down the ` 
accused under section 110, as the facts 
found, showed that the case clearly fell 

A 


(1) 18 Ind. Cas. 149; 17 O. W. N. 28816 C. L, J. 
467; 14 Or. L. J, 5, 
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within the purview of section , 110 (f), 
Criminal Procedure Code. The oase in 
Wahid Ali’ Khan v. Emperor (2) is an 
authority for the proposition that a person 
who recklessly disregards the safety of 
the person or the property of his neigh- 
bours, can be, procedded . against under 
section 110. Referred to clause (e) of 
section 110. As regards Monohar 
order of the Magistrate was quite within 
jurisdiction -becanse Monohar used to live 
in Dinajpur and associated with others. 
Referred to section 114, Criminal Prosedure 
Code, considering the gravity of the charges 
made against the accused, the amount of 
security fixed by the learned Judge: was 
quite right and proper. 
JUDGMENT. - 

Sanpersoxn, ©. J—This was a Rule 
obtained by five petitioners calling upon 
the District Magistrate to show cause why 
the order against the five petitioners should 
not be set agide and such other or further 
order passed as to this Court might seem 
fit, as regards Monohar Pyneon the ground 
that the District Magistrate had no juris- 


diction to entertain proceedings against 
him under section 110, and as regards 
all the petitioners, on grounds Nos, 1, 


12 and 13 in the petition mentioned, 
and also on the ground that the proceed- 
ings should have been under section 108 
rather than under section 110, Criminal 
Procedure Code, 

It appears that the Police Sub-Inspector 
of Sadar Dinajpur, on the 3rd of May 1617 
made a report under section 110 of the Crimt- 
nal Prosedure Code, clause (f) against the 
petitioners and one Jogendra Kishore Bhutta- 
charjee to the Sub Divisional Magistrate of 
that place to the effect that the above men- 
tioned persons were members of a secret 
society, the aim of which was to over- 
throw the British Government by commis-. 
sion of dacoities and other outrages to 
collect money, that some: 450 cartridges, 
proscribed books and a pamphlet and self- 
written seditious essays were found in the 
possession of. petitioner No. 3, that there 
was strong evidence of association of the 
accused, that all these accused were con- 
templating the commission of some 
© dacoity or outrages in er near Dinaj- 
pur in pursuance of the tenets of their 

(2) 11 0, W. N. 789; 6 Or, L. J. 1 
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secret society and. were, therefore, of so 
desperate and dangerous a character ag to 
render their being at large without 
security hazardous tothe community. 

On the 4th of May 1917, the Magis- 
trate made an order in the following 
terms: “The investigating Sub-Inspestor 
has submitted a report under section 110, 
Criminal Procedure Code against,” (then 
he set ont the names of the five petitioners) 
and, Jogendra Kishore Bhuttacharjee. 
Draw proceedings’ under section 110, 
Criminal Prosedure Code (f), -to exeaute 
a bond of Rs. 10,000 with 5 gureties 
of Rs. 2,000 to be of good bahaviour for 
3 years. Issue warrant bail Rs. 3,000 
against the absconder Jogendra Kishore 
Bhuttacharjee with 2 sureties of Rs. 1,500 
each.” |, E : 

The case was heard by the Magistrate 
and after a prolonged hearing, the Magis. 
trate ordered that the five petitioners 
should be bound down in the terms of 
the notica. The man Jogendra Kishore 
Bhuttacharjee was not before the Magis- 
trate as he had abseonded and was not 
arrested. ‘In pursuance of section 123, 
clause (2) of the Criminal Procedure 
Gode, ‘the case was referredg to the 
Sessions Judge and after going through 
the evidence the learned Sessions Judge 
modified the order as to the security 
and in the manner set out in‘his judgment, 

I will first deal with the grounds on 
which all the petitioners rely, ` 

The first ground which is No.’ 1 in the 
petition, is “that the facts found by the 
Courts below,do not bring the petitioners 
within section 110, clause (f) of the 
Criminal Procedure Code.” It should be 
neted that this ground is confined to the 
allegation that the facts, as found by the 
Courts below, do not bring the petitioners 
within the section. The learned Counsel 
for the petiticners, however, when his 
attention was drawn by the Court to the 
actual findings of fact, alleged that such 
findings were not justified by the evidence, 
and especially he relied upon an allega- 
tion that the learned Judge’s summary of 
the evidence of a witness, whose name 
was Ashita, was nct justified by the 
evidence itself. The learned Counce] 
appealed to us to allow him to read the 
evidence of Ashita. .We held that he wag 
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not entitled to read such evidence, as the 
Rule had been confined to the grounds 
that I have already mentioned. In view, 
however, of the learned Counsel’s appeal 
and in order to satisfy ourselves upon 
the matter, we allowed him fo read the 
evidence of Ashita. We found upon 
examination of such evidence thal the 
learned Judge’s summary was substantially 
correct except asto one point, namely, the 
purchase of books: in that respect the 
learned Judge seems to have held that it 
was the petitioners who bought certain 
books which were described as being too 
dangerous to be ordered in their own 
names, and, therefore, ordered by Ashita as 
secretary of various fictitious libraries. It 
appears from Ashita’s evidenca that he 
did get certain books and magazines and 
. they were sent to him as secretary 
of certain libraries which at that time 
had ceased to exist and which may, 
therefore, ba held to have been at the 
time fictitious. He seems to have paid 
for a magazine which the Magistrate 
describes in his judgment as being of a 
dangerous oharacter by borrowing money 
from Gurudas, one of the petitioners, and 
a book of Gokhale’s speeches was paid for 
by Bidba Bhusan, another of the petition- 
ers. This variation between the learned 
Judge’s summary and the evidense, is not 
of such a nature as to aitect materially 
his findings of facts which, of course, 
were not based on this point alone. We 
must, therefore, consider {he case with 
reference to the only grounds apon which 
the Rule was granted. 

As regards the first ground, namely, that 
the facts found by the Courts below, do 
not bring the petitioners within sestion 110, 
clause (f) of the Criminal Prosedure Code 
the material findings are as follows: — 

(1) “L think this evidence is quite 
suffisiont to show that the accused persons 
were associated for the purpose of spreading 
disloyal doctrines amongst school boys 
ard students and that they were collect- 
ing recruits and subjecting them to a 
course of self discipline for some purpose 
of which we do not know whether it was 
immediate or remote.” 

(2) “There are, therefore, reasonable 
grounds for thinking that there was a 
ssonspiracy to commit gn offence under 
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Indian Penal Code and 
the fact that seditious literature® and 
revolver oartridges were found in the 
possession of Gurudas, is evidence against 
the others. The District Magistrate has 
given quotations from this literature of 
Gurudas, It is sufficient to say that 
besides several books which advocate 
revolution to shake off the foreign yoke, 
there are two proscribed pamphlets 
and another pamphlet inciting to marder 
and insurrection. There are also three 
essays ou duty, character and dissipline 
(written by Gurudas according to the 
prosecution) in which similarly dangerous 
views are expressed.” I have worked at 
tha quotations given by tha Magistrate 
and I think they fully justify the des- 
cription given to them by the learned Judge,” 

(3) “I consider it proved that the 
accused persons were engaged in inculeating 
ideas of armed revolution in the mind of 
school boys and students. This is certainly 
dangerous work,” 

(4) “L agree with the District Magis- 
trate that there is sufficient reason to 
balieve that the accused persons are not 
only engaged in preparing the young for 
a future ravolution bnt are also connected 
with an organization for the collection of 
money by dacoity. There is evidence, not 
only of the association with each other but 
that each of them is taking an active part 
in the work.” 

It was at first argued by the learned 
Counsel for the petitioners that whereas 
the objects of the petitioners were primarily 
directed against the security of persons 
and not against the security of property, 
section 110 did not apply and he referred to 
the case of Rajendra Narayan Singh v. 
Emper2r (1) and to a passage in the judgment 
of Mr. Justice Mookerjee at page 261* which 
“The object of the sestion is 
preventive and not punitive and as pointed 
out in Empress of India v. Nawab (3), the pur- 
pose which the Legislature had in view was 
to afford protection to the public against the 
repetition of crimes in which the safety of 
property is menaced and not the security 
of persons alone is jeopardised.” The 
learned Counsel, however, upon his atten- 
tion being drawn to slause (e) of section 

(3) 2 A, 883; 1 Ind. Dee. (N. s ) 1120. 


*Page of 17 0. W. N.—Fd, 


section 124A, 
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110 “which is not limited to offences in 
which the safety of property is menaced, 
admitted that he sould not pursue that 
argument further. 

Tt is to be noted that the passage 
referred to in the judgment sited, is 
“obiter dictum”, inasmuch as the finding of 
the learned Judge was that the provisions 
of section 110 had been misapplied, because 
the object of the proseedings was found 


to be to compel a landlord to adopt 
methods of management .of his estate 
approved by the authorities, but not 


assented to by him. Moreover, there is a 
desision of this Court, namely, Wahid Ali 
Khan v. Emperor (2) which decides tbat 
a man of desperate and dangerous 
character means a man who has a reckless 
disregard of the safety of the person or 
the property of his neighbours, 

Further it is to be noted that the 
finding of the learned Judge in this case 
is that the “accused persons are notonly 
engaged in preparing the young for a 
future revolution but are also connected 
with an organ‘zation for the collection of 
money by daaoity.” 
menace not only to the persons but also to the 
property of the community. 

It was further argued that it waa not 
found when the revolution or the dacoities 
were to take place and that it might be 
that they might not take place for some 
considerable time.. To my mind if the 
preparation and organization were being 
carried on, as found by the learned Judge, 
the mere fact that the time for the pro- 
posed revolution and dacoities, had not. 
been proved, does not prevent the danger 
from being a present one. In my judg- 
ment the facts found by. the learned 
Judge are suffisient to bring the petitioners 
within section 110 (f) of the Criminal 
Procedure Code. 

As regards the second ground which is 
the 12th in the petition namely, that the 
learned Sessions Judge erred in law in 
holding that there was conspiracy between 
the petitioners within the meaning of 
section 10 of the Evidence Act so as to 
make the acts of one, relevant facts as 
against each of the accysed, the point 
relied upon by the learned ‘Counsel was 
that the learned Judge wrongly used the 
finding of the seditious . literature and 
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essays in the possession of Gurudas as 
evidence against the others to prove the 
object of the conspiracy. The learned 
Judge has found that there was an 
assosiation of the five accused; but the 
learned Counsel argued that the seditious 
literature might have been obtained and 
the essays might have been written by 
Gurudas before the association was formed 
or before some of the others joined the 
association, The seditious literature and 
the essyys together with four misfired 
revolver cartridges aud one empty gart- 
ridge were found ina locked box belonging 
to Gurudas at the time his room was 
searched, and even if it be assumed as a 
fact that the literature was bought by 
Gurudas and that the essays were written 
by him before the other petitioners joined 
the association, that fact would not prevent 
the learned Judge from considering the 
possession of the above mentioned literature 
and essays by Gurudas as one of the 
facts in the case for the purpose of 
ascertaining the objeats of the association 
of the petitioners. 

As regards the next ground, namely, that 
the proceedings, if any, should have been 
under section 108 and not under section 
110, the mere fact that section 108 may have 
been applicable, does not necessarily make 
section 110 inapplicable and, in my judg- 
ment already expressed, section 110 (f) is 
applicable to the facts of the case. 


As regards the amount of the security 
fixed by the learned Judge, it is olear 
that he has considered the cases of the 
petitioners individually and has varied the 
order of the Magistrate in the case of each 
petitioner and, in view of the serious 
nature of the case, “we do not interfere 
with the order for security, except that 


in the case of Monchar Pyne, we sonsiders. 


that the five sureties in his case should 
be required to be severally liable for Hs. 500 
instead of Rs. 1,000. 


Finally it was argued that an order 
should not have been made against Monohar 
on the ground that the Magistrate had 
no jurisdistion to entertain proceedings 
against him under section 110, the ground 
being that Monchar was arrested outside the 
jurisdiation of the Magistrate under the 
Defence of India Act and that he wag 
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brought in custody to Dinajpur for the 
purpose of these proceedings and was in 
custody tkere at the time when tbe 
Magistrate’s order was made on the 4th 
of May 1917. 

It appears that Monohar was living in 
tbe same house as Manindra and when 
the house was surrourded by the Polise 
on or about March 29th, Manindra fled 
from it and was chased over several 
walls and caught. Monochar was not found 
there though he had been seen there that 
morning. The Magistrate in his answer 
to the Rule says that there is absolutely 
no doubt that be lived in Dinajpur and 
associated with the others. It appears 
that when the Police began to take steps 
about the end of March in this matter, 
Monochar disappeared: he was arrested as 
we were informed on the 18th of April 


under the Defence of India Act outside. 


the Magistrate’s jurisdistion, and later on 
he was brought to Dinajpur, and on the 
Rth of May he was released from jail at 
Dinajpur and he was thereupon re-arrested. 
It is to be noted that the words of the 
section are ‘any person within the local 
limits-of his jurisdiction’’—-there is nothing 
said abou® residing” within the jurisdis- 
tion; Monohar was urdoubted]y within the 


= local- limits of the Magistrate's jurisdiction 


at the time the Magistrate made the 
order on the 4th of May. The fact that 
he was detained under the Defence of 
India Ast, does not, in my judgment, 
take away the Magistrate’s jurisdiction. 
It is evidently contemplated by the Code 
of Criminal Procedure that an order may 
be made under section 110 against a 
person who is in custody at the time of 
the proceedings, for section 114 provides 
that when such person is in custody, the 
Magistrate shall issue a warrant directing 
the officer in whose custcdy he is, to bring 
him before the Court. The learned Counsel 
argued that that referred only to the 
gase where an arrest had been made 
within the jurisdiction. But he conceded 
that if a person has been arrested without 
the jurisdiction for an offence within the 
jurisdiction and the charge of the sub- 
stantive offence fails, the person can be 
proceeded against ovurder section 110, 
That being so, section 114 cannot be 
limited to arrest within the jurisdi¢tion, 
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In my judgment the Magistrate ¢ had 
jurisdiction to entertain proceedings against 
Monohar under section 110, 

For the above mentioned reasons, in my 
judgment the Rule should be discharged. 

BEACHCROFT, J.—~I agree. 

Rule discharged, 


ALLAHABAD HIGH COURT, 
Crrminat Rererence No. 156 or 1918, 
March 20, 1918. 

Present: ~Justice Sir P. C. Banerji, Ka, 
MATU RW A—Appticant 
VETSUS 


EMPEROR— RESPONDENT, 

Gambling Act (III of 1867), s. 18—Confiscation of 
money found in possession of accused, order for, legality of 

Under section 13 of the Gambling Act all that 
can be confiscated are the instruments of gaming. 

An order, therefore, confiscating the money found 
in possession of an accused convicted under the 
Gambling Act is illegal and must be set aside. 


Criminal Reference made by the Sessions 
Judge, Saharanpur. 

Mr. R. Malcomson (Assistant Government 
Advosate), for the Crown. 

JUDGMENT.—The accused in this oase 
was convicted under the Gambling Act. 
The Magistrate who convicted him ordered 
confiscation of the money which was found 
in his possession. The learned Sessions Judge 
has reported the case to this Court, with the 
recommendation that this portion of the 
learned Magistrate’s order should be set aside 
as not being in conformity with Jaw. It 
is clear from the language of seation 13 of 
the Gambling Act that all that sould be 
confiscated, were the instruments of gaming. 
This was so held in the gaseto which the 
learned Sessions Judge refers. Acoeding, 
therefore, to the recommendations of the 
learned Sessions Judge, I set aside so much 
of the order of the Magistrate as directs the 
confiscation of the money found in the pos- 
session of the acaused and direct that it be 
refunded to him. 
l Order partly set aside, 
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CALCUTTA HIGH COURT. 
Crixia Rererence No. 81 or 1917. 
June 29, 1917. 

Present :—Mr, Justice Teunon and 
Justice Sir Shamsul Huda, Kr, 
EMPEROR-—Prosecotor 
versus 


ROMESH CHANDRA GUPTA—dAcousep. 

Criminal Procedure Code (Act V of 1898), s. 439 (2), 
interpretation of-——Enhancement of sentence, whether 
can be ordered without hearing accused. 

Under section 489, Criminal Procedure Code, no 
order can be made to the- prejudice of the accused 
unless he has had an opportunity of being heard in 
his defence in the Court which passes the order. The 
fact that the Magistrate who referred the case to 
the High Court under section 438, Oriminal Pro- 
cedure Code, gave a hearing to the accused before 
making the reference, is not a sufficient compliance 
se the provisions of section 439, Criminal Procedure 

ode, 


Reference made by the District Magistrate, 
Tipperah. 

Mr. A, Rasool and Babu Asita Ranjan Ghose, 
for the Accused. l 

JUDGMENT., 

NEWBOULD AND Smiragr, JJ, (June Ist, 
1917).—In this case, the sentence passed 
on the petitioner was enhanced by. this 
Bench dealing with undefended sriminal 
cases on the recommendation of the District 
Magistrate of Tipperah who referred the case 
under section 438, Code of Criminal Pro- 
cedure. It appears from the letter of reference 
that before making the reference, the District 
Magistrate gave the accused a hearing. It, 
therefore, appeared to us that the provisions 
of clause (2) of section 439, Code of Criminal 
Procedure, had been sufficiently complied with, 
That clause runs thus: “No order under this 
section shall be made to the prejudice of the 
accused unless he has had an opportunity of 
being heard either’ personally or by Pleader 
in his own defence.” After hearing the 
learned Counsel for the petitioner and giving 
further consideration to the matter, we think 
that the hearing referred to in that section 
should be before the Court which passes the 
order of enhancement and the hearing before 
thereferring Court was insufficient. We accord- 
ingly review our order and set it aside and as 
the petitioner ®s now represented by Counsel, 
this Reference No, 81 of 1917 from the 
District Magistrate of Tipperah will be dealt 
with by the Regular Criminal Bench, 

Pending further orders in this matter, the 


potitioner will be released on | bail to tho 
° . 
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Let 


satisfaction of the District Magistrate. 
the bail order go down at once. 
JUDGMENT. 

Teunon asp Hupa, JJ.—This is a refer- 
ence made by the District Magistrate 
of Tipperah - under the provisions of 
section 438, Criminal Procedure Code. 
It appears that the aceused with whose case 
we are now dealing one Romesh Chandra 
Gupta was employed in Chandpur Post Office 
as a postal clerk, and it has been: found that 
he misappropriated a sum of Rs, 151-8-0 
made over to him by the addressee of a 
value-payable parcel. When his offence 
was detected, ke admitted his guilt to his 
superior officer and subsequently to tke 
departmental officer who held an enquiry 
into the matter. When placed on his 
trial he again pleaded guilty. ! further 
appears that the money misappropriated, has 
been made good by his relatives. Now these 
are all matters which may properly be taken 
into account on the question of sentence, 
But still we cannot but think that the sen- 
tence of one day’s simple imprisonment and a 
fine of Rs. 50 is not an adequate punishment 
for the offence committed. His age was also 
taken into account. But it appears that he is of 
the age of 25, that is to say, he is ‘Of an age 
whenit should have been possible for him 
to resist a temptation of the sort held out. 

In considering what sentence we should 
now inflici upon him we ought, however, to 
consider further the period that has-elapsed 
since bis conviction on the 15th November 
1916 and also the fact that under an 
order of this Court passed on the lith 
May he has in fact suffered 7 days’ rigorous 
imprisonment. Sinee then, too, and also in 


the proceedings before the District Magis.’ 


trate he has had to unflergo avery sonsider- 
able expenditure. Further sinse the initiation 
of these proceedings, he or his relatives haya 
no doubt suffered great anxiety. 

Taking all the circumstances into account 
we think that it will be now sufficient 
for the ends of justice if, maintaining the 
sentence of fine, we impose upon the 
accused the sentence of rigorous imprison. 
ment for a period of stx months to run 
from the date on which he surrenders, A 

The accused will now be called upon to 
surrender and undergo the sentence now 
passed upon-him. 

: Sentence enhance, 
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ALLAHABAD HIGH COURT. 
MISGELLANEROUS CriminaL Case No, $2 
or 1918, 

May 1, 1918. 

Present: —dJustice Sir George Knox, Kt, 
MEWA RAM-—Apptiicant 
VETSUS 
NARAIN DAS AND oTHERS—Oppositu 


Party. 

Criminal Procedure Code (Act V of 1895), s. 626 (e) 
—Transfer of case—Accused known to Magistrate, 
whether ground for transfer—Transfer to Magistrate 
unacquainted with parties. l 

Complainant applied for the transfer of his case 
from s Bench of Magistrates on the ground that one 
ofthe Magistrates was a friend of the accused and 
that it would be better if the case were tried by some 
Magistrate who knew nothing about the parties and 
that justico was more likely to be obtained from such 


an officer: 
Held, that this was not a sufficient ground for 
ordering a transfer of the case from the Bench. 


Mr. Ishaq Khan, for the Applicant. 

Mr. N. Upadhyo, for the Opposite Party. 

JUDGMENT.—This is an application for 
the transfer of a case of which the number is 
given and is said to be between Mewa Ram 
and Narain Das and others, residents of 
Etawah. The case is said to be pending in 
the Couripf Bench Magistrates, EBtawah. The 
application is that it be transferred from that 
Court to some other Magistrate of Etawah 
competent to try the case. It is supported by 
an affidavit of the vaguest description. No 
date whatever is given inthe affidavit from 
beginning to end. There is nothing to 
show that the person who swore to the 
affidavit, wag in Court on any particular 
date or was in Court on every date when 
the case came up for trial, The de- 
ponent says that Lala Ram Nath, one of 
the Bench Magistrates is a personal friend 
of the accused Narain Das and his two 
sons. He also says that the accused are 
in debt to Lala Ram Nath, the said 
Bench Magistrate. He gives no foundation 
for the first of the two allegations. The 
second is said to rest upon a copy of a 
mortgage-deed twelve years old obtained 
from the registration. office a few days 
ago. Such an affidavit is not worth the 
paper on which it is written. I am 
told that the application is made under 
section 526 (e), Criminal Procedure Code, and 
that the transfer sought, is expedient fer 
the ends of justice. The learned Counsel 


who appeara in support of the application , 
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explains that it would be better for® both 
parties that the case should be heard by 
some one who knows nothing about them 


and that it is more likely that justice 
will be obtained from such an oficer. 
This ground is not set out in section 


526, Criminal Procedure Code, and I have 
not been referred to any precedent showing 
that this is the interpretation to be placed 
upon section 526 (e), Criminal Procedure 
Code. I shall not venture even to sup- 
pose that the learned gentlemen who sit 
on the Bench with Lala Ram Nath are 
so indifferent to their reputation and so 
subservient as to allow Lala Ram Nath 
to lead them to pass an order contrary to 
what seems to them to be just. I see 
absolutely no ground for interfering and 
direct that the case proceed to trial with 
all speed, the stay order is discharged. 
Order discharged. 





CALOUTTA HIGH COURT. 
URIMINAL nevisions Nos, 1337, 1338 and 
1339 or 1917. 

January 4, 1918, 
Present:—-Justise Sir Charles Chitty, KT., 
and Mr. Justice Smither. 

In Nos. 1337 anp 1339 or 1917 
JOYENULLAH BEPARI (MANDAL)— 
PETITIONER 
IN No. 1338 or 1917, 
MONIRUDDIN SHEIKH— PETITIONER 
VETEUS 
EMPEROR—ỌOprrosite PARTY. 

Penal Code (Act XLV of 1860), s. 411—Stolen pro- 
perty found after considerable time—Presumption as 
to guilty knowledge—Evidence Act (I of 1872), s. 114— 
Presumption—~Criminal Procedure Code (Act V of 
1898), s. 35— Concurrent sentences, power of Court to 

pass, in separate trials. 

Properties of an ordinary kind alleged to have 
been stolen on the 28th April having been found in 
the possession of the accused on the 4th Angust 
following: 

Held, that there was no ground for a presumption 
under section 114 of the Evidence Act that the 
accused received the goods knowing them to have 
been stolen, having regard to the facts that the 
properties were of an ordinary kind and of small 
value and the evidence of their identification was 
weak, [p. 159, col. 1.] 

A Magistrate has no power to make an order that 
the sentences of imprisonment passed by him on an 
accused in two separate trials, should run con- 
currently. [p. 15% col. 1.] 

Rules against an order of the Sub- 


Divisional Officer, Gaibanda, dated the 24th 
September 1917, 
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Babu D. N. Bagchi, for the Petitioners. 


JUDGMENT. 
In Nos. 1837 anp 1439 or 1917. 
These are two Rules granted to 
Joyenullah Bepari who was convicted 


in two trials under section 411, Indian 
Penal Code, and sentenced in each 
case to two months’ rigorous imprison- 


ment. The Magistrate directed that the 
sentence in the second case was to run 
concurrently with the sentence in the 


first. We may mention that the Magis. 
trate had no power to make any such 
order, the trials being separate trials for 
two distinct offences. The evidence, how- 
ever, against the accused in both oases 
seems to be so unsatisfactory that it is 
impossible to uphold the conviction and 
sentences, In the first case the petitioner 
is charged with being in possession of 
certain keys knowing them to be. stolen. 
It may be that the keys were stolen on 
28th April as atated. It may be also 
that those keys were found in the house 
of this accused on the 4th Angust follow- 
ing. That, however, would not be sufficient 
to prove a dishonest intention on the 
part of the accused. There is no ground 
for presumption under section 114 of the 
Evidence Act as the property was dis- 
covered so long after the theft and the 
keys were very ordinary keys, which 
might happen to be of the same pattern, 
or might have been brought to the 
accused’s house quite innocently. The 
accused disclaimed all knowledge of these 
‘keya and there does not appear to be any 
thing in the evidence to fix him with the 
knowledge of the keys or how they came 
there. It appears also that the aceused 
ig a man of substance and would hardly 
be a receiver of stolen property of insignifi- 
cant value. The keys are said to be 
valued at Rs. 2-8 annas; and they would 
hardly be worth as much as that except 
in connestion with the safe the losk of 
which they fitted. 

In the -other case against this accused, 
he is said to be in possession of some 
cloths stolen from the shop of one Prail 
Chand on 29th July. In this oase 
the identification of the ajoths seems to 
be weak and it is to be noted that the 
complaint of the theft was not made until 
after the property was said to have been 
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found, in the house of the accused, that 
is to say, on 4th August. These cloths 
were said to have been found hidden 
under a heap of paddy, the accused being 
a dealer in jute and paddy. It is 
stated in the petition of the accused but 
we do not find it in the evidence thatthe 
house consists of a number of rooms 
occupied by a number of people—some 
40 or 50. There is nothing on the record 
to show precisely in which apartment the 
stolen property was found or whether that 
would necessarily connect the stolen pro- 
perty with the accused. It may have 
been in a part of the house occupied by 
somebody else. We think that it would 
not be safe to maintain the conviction and 
the sentences. The Rule is made abso- 
lute, the conviction and sentences passed 
on the petitioner, are set aside and his 
bail-bond will be discharged. 
In No. 1838 or 1917, 

This Rule is sonnested with Rules Nos. 
1337 and 1339, the petitioner in this case 
Moniruddin Sheikh having been convicted 
under section 41], Indian Penal Code, for 
being in possession of a biridatit worth 
Re. 1-8 annas knowing or having reason 
to believe that it was stolen. his býrt- 
dant is said to have been stolen on the 
same day as the keys said to be found in 
the possession of Joyenulla Bepari, that 
is to say on 28th April. The biridani 
was found on 4th August. Having regard 
to the length of time, there is no pre- 
sumption that Maniruddin knew or had 
reason to believe this biridant to be 
stolen. He said that the biridant found 
with him had belonged to his deceased 
wife and had been in his possession for 
a long time. The “‘vidense as to the 
identity of this biri dant appears to be 
unsatisfactory and we do not think that this 
accused ought to have been convicted under 
section 411, Indian Penal Code, for having 
the bir.dani found in his possession, The 
sonviction and sentence passed on this 
accused are also set aside and his bail- 
bond will be discharged. 

Rules made absolute . 
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BHAGWAN DIN v. EMPEROR. 


ALLAHABAD HIGH COURT. 
> CRIMINAL Revision No. 149 or 1918, 

; May 4, 1918. 
Present:—Justica Sir P. O. Banerji, KA, 
BHAGWAN DIN AND OTHERS— APPLICANTS 

versus 
EMPEROR—Resronpent. 

` Penal Code (Act XLV of 1860), ss. 441, 447—Crimi- 
mal trespass—Mala fides, proof of Absente of criminal 
intent, effect of. 

07 Complainant, a zemindar, brought a suii in the 

Revente Court to eject the accused from a holding. 
The accused pleaded that they were occupancy 
tenants of the holding but their plea was overruled 
- and a decree of ejéctment was passed against them. 
Formal possession of the holding was delivered to the 
complainant under the decree. The accused appealed 
‘and during the pendency of their appeal, they 
entered on the holding and ploughed up the land for 
cultivation. Subsequently, it was held in the appeal 
that one of the accused was entitled to occupancy 
rights in the holding: 

Held, that under the circumstances it could not 
be said that the accused intended to commit an 
offence. or to intimidate, insult or annoy the zemindar 
decree-holder, when they entered èn the land which 
formed their occupancy holding for the purpose of 
ploughing and cultivating it. 

Criminal revision from an order of the 
Magistrate, First Class, Fatehpur. 

Mr. Kailas Nath Katju, for the Applicants. 

Mr. Re Malcomson (Assistant Government 
A santo). for the Crown. 

‘-JCODGMENT,.—This is an application for 
revision of an order by which the appil- 
_gants have been convicted under section 

447 of the Indian Penal Code and sen- 
tenced to fine. The facts are these :—The 
Femindar brought a suit for ejeétment in 
a Revenue Court against Bhagwan Din 
accused and others on the allegation that 
they were tenants without rights of occu- 
‘pancy. They pleaded that they were 
occupancy tenants. 
stance decided against them and made a 
desree for ejectment on the 26th of June, 
1917. On the 
‘session was delivered to the decree-holder. 
_ OF course the possession which was so de- 
livered, was.only formal possession, the lands 
not havingany crops on them at the time 
and the decree-holder after delivery of 
possession not baving ploughed the lands 
or sown any crops. The defendants to that 
suit preferred an appeal from the desres 
of the Court of first instance and during 
the pendency of the appeal they, on the 
llth of October 1917,: entered on the 


23rd of August 1917 pos- 
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land and tried tó plough it. It is i& son- 
sequence of this act that they were pro- 
sesuted and have been sonvisted. Two 


- contentions have been raised in this ease. 


The Court of first in- 


The first is that the decree-holder Zemindar 
had never got-actual possession, and, therefore, 
could not be deemed to have been in possession 
within the meaning of sestion 441 of the 
Indian Penal Code, and the second is, that 
there was no intention to commit an offense 
or.to intimidate, insult or annoy any one in 
possession. In support of the first contention 
the case of In the matter of the petition of 
Gobind Prasad (1) was referred to. The view 
taken’ in that case was followed in Kunji 
Lal v. Emperor (2), I do not deem it neces- 
sary for the purposes of this case to decide 
whether the possession delivered to the 
Zemindar, was actual possession or not within 
the meaning of the desisions to which I 
have referred and whether the possession 
mentioned in section 441 of the Indian 
Penal Code, means actual possession or 
formal possession delivered by a Court. 
The real question is, whether there was 
any intention to commit an offence, or to 
intimidate, insult, or annoy the Zemindar. 
As the result shows Bhagwan Din, the 
person whose ejectment had been ordered, 
was not liable to ejectment as it was held 
by the Appsilate Court subsequently that 
he was a tenant with rights of occupancy 
and the order of ejestment was set aside 
by that Court. Under these cirsumstances 
it cannot be said that the persons who 
were the tenants of the land and who as 
the event proved, were not liable to eject- 
ment, intended tocommit an offence, or to 
intimidate, insult or annoy the Zemindar, 
decree-holder, when they entered on the 
land which formed their oosupancy holding 
for the purpose of ploughing and cultivat- 
ing it. There was clearly no mala fides 
and they were apparently acting in the 
belief that they were entitled to continue’ 
in possession. In this view their convie- 
tion by the Court below was illegal and 
improper. I accordingly allow the appli- 
cation, set aside the order of the Court 
below, acquit the applicants of the offence of 
which they were convicted, and direct that the 
fines imposed on them, if paid, be refunded. 


Conviction set aside. i 
(1) 2 A. 465; 1 Ind. Dec. (N. s.) 866. 
(2) 21 Ind, Cas, 6831; 12 A. L, J, 151; 14 Or. L. J. 633, 
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GANPATI RANU KOLAPURE Y, SEVAKRAM MANSUKHKRANM, 


BOMBAY HIGH COURT. 
Seton Civin Appean No, 19 or 1917. 
February 19, 1918, 

Present :—Sir Stanley Batchelor, Kr., 

Acting Chief Justice, and Mr, Justice 

l Kemp. 
GANPATI RANU KOLAPURE—- 
DEFENDANT—APPELLANT ` 
TETSUS 
SHVAKRAM MANSUKHRAM— 
PLAINTIFF-—Respoa DENT. 

Civil Procedure Code (Act V of 1€081, O. XLI, r. 81 
—Judgment of Appeltate Court, contents of —Appellate 
Court, duty of. 

Order XLI, rule 81, of the Civil Procedure Code 
requires that an appellate judgment shall state the 
reasons for the Judge’s decision on the points for 
determination, and an indiscriminating and whole- 
sale reliance upon the trial Court’s judgment is not 
sufficient to satisfy the rule The rule intends and 
requires that there should be some statement, how- 
ever brief, by the Appellate Judge to show that he 
has exercised his own mind independently on the 
questions involved in the uppeal. He must not 
take the forbidden shortcut of adopting en bloc the 
reasoning of the trial Court A litigant is entitled 
as of right toa first appeal and he is entitled to 
know, howeve1 briefly, the reasons which have moved 
the appellate Judge to his conclusion, fp. 161, col. 2; 
p. 162, col. 1.] 

Appeal from the decision of the District 
Judge, Poona, in Appeal No. 229 of 1914, 
confirming the decree passed by the Sub- 
ordinate Judge, Haveli, in Civil Suit 
No. 896 of 19138. 

Mr. S. K. Sane, for the Appellant. 

Mr. G. 8. Rao (with him Mr, S, Y. Abhyan- 
kar), for Respondent No. 1. 

JU DGMENT.—The only question involved 
in this appeal is whether the learned 
District Judge’s judgment satisfies the 
terms of Order XLI, rule 31 of the Civil 
Procedure Code. The judgment in question 
is in this language: 

The issues are as stated by the Sub- 
ordinate Judge and my findings are asg 
stated by him. After reading the judgment 
of the Subordinate Judge and hearing the 
learned Pleaders on behalf of the appellant 
and respondent, J find no reason to dis- 
agree with the learned Subordinate Judge 

whose judgment is conolusive, and cannot 
` be seriously assailed by the appellant. 
The decree of the Subordinate Judge is 
accordingly confirmed and tbe appeal is 
dismissed with costs,” 

Now Ihave no desire to add unnecessarily 

to the clerical labours which devolve upon 
Appellate Judges or to suggest that any 


14 f s 


d 


-the 


.any appreciable burden of 


judgment is improved by prolixity. At 
same time we are, in my opinion, 
bound to see that the requirements of the 
Civil Procedure Code are satisfied, and 


in this case I sannot think that they are 


satished. Order XLI, rule 31, requires 
that the judgment shall state the reasons 
for the Judge’s desision on the points for 
determivation, and, in my opinion, such 
indiscriminating and wholesale reliance upon 
ths trial Courct’s juigment, as we have here, 
ig not sufficient to satisfy the rule. I 
think the rule intends and requires that 
there should be some statement, however 
brief, by the Appellate Judge to show that 
he has exersised his own mind independently 
on the questions involved in the appeal, 
For the litigant is entitled as of right toa 
first appeal, and that, in my view, involves 
that be is entitled to know, however briefly, 
the reasons which have moved the Appellate 
Judge to his conclusion. In the sase before 
us, there was in the trial Court a finding 
on the plea cf fraud which, as it seems to 
me, made it the more incumbent upon the 
District Judge to explain the reasons which 
influenced him in affirming the trial Court’s 
decree. It is also to be observed that in 
speaking of the original Court’s judgment the 
learned Appellate Judge does not say that 
it had not been assailed, which would be a 
matter ot fact, but only thatit sould not be 
seriously assailed, which is merely matter of 
opinion, I agree with the decision of the 
Madras High Court in Sarama Sastrulu v, 
Suryanarayana Sastrulu (1) that the judgment 
of the Appellate Court should show on the 
face of it that the Appellate Judge exercised 
his own discrimination in deciding the points 
in dispute. The same view was taken by 
this Court in Gundappa y. Lobusa (2), where 
Mr. Justice Parsons ahd Mr. Justice Ranade 
sent back the case directing the District 
Judge to record a judgment whish should 
contain not only his decision on the pointe 
for determination, but also his reasons for 
that decision. It appears to me that these 
requirements of the. Code, which must be 
satisfied, need not lead to prolixity or entail 
writing. In a 
plain case where all the argument is in 
favour of the judgment under appeal, very 


(1) 22 M.12; 8 M. L, J. 188;@ Ind. Dee.” (x. s.) 
9, 
(2) 1 Bom. L. R. 490. 
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few words would- ordinarily: be needed to 
show that the Appellate Judge has exercised 
his own independeut mind on the arguments 
presented to him, and has not taken the 
forbidden short cut of adopting en bloc the 
reasoning of the trial Court. But so much 
should, I think, be made toappear. After 
all some criticism of the judgment is usual- 
ly offered in appeal, and such criticism 
should receive some answer, however brief 
and summary. 1 think the decree under 
appeal must be set aside, and the appeal 
must be remanded to the District Court 
in order that the learned Judge may 
dispose of if in a judgment in accordance 
with law. Costs will be costs in the 
appeal. 
Decree set aside, 


PATNA HIGH COURT. 
Corrack Orscolt. 
AprEAL FROM APPELLATE Decrsx No, 25 
or 1917. 

December 18, 1917. 
Present:—Mr. Justice Mullick and Mr. Justice 
Atkinson. 

ATUL CHANDRA METRA— PLAINTIFE— 
APPELLANT 
versus 
MIRTUNJOY BOSE— DEFENDANT— 


RESPONDENT, 

Hindu Law—Widow, alienation by—Decree passed 
against widow, whether binds reverstoners—Rea judicata 
—Co-owners, relation of, inter se-—Possession of co- 
owner, nature of. 

A Hindu widow is not merely a life-tenant. The 
full estate is vested in her for somepu rposes., 
[p. 164, col. 1.] 


A Hindu died leaving two widows and a daughter’ 


by a predeceased wife. The widows, purporting to 
settle a dispute as to the? daughter’s maintenance, 
executed a pattah granting a permanent raiyati 
interest in certain agricultural land. Thereafter 
the daughter sued the widows on the allegation that 
they had declined to deliver the pattah and also 
dispossessed her from a part of the property 

covered by that document. The plaint further 
` alleged that the pattah was exeouted in accord- 
ance with a custom prevalent in the family, 
by which married daughters, who resided in 
the family dwelling house were entitled to receive a 
certain amount by way of maintenance for themselves, 
their husbands and their children, to be enjoyed 
by them and after their death by their descendants. 
The widows denied the custom, but the Court held 
jt proved and gave the plaintiff a deoree: 
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Held, that the widows were sued not in their 
personal capacity but in their capacity @s full 
owners, and that, therefore, the decree was binding 
on the reversioners. [p. 164, col. 1,] 

Cases between co-owners are to be decided aec- 
cording to the principles of justice, equity and good 
conscience and ordinarily one co-sharer is entitled 
to keep possession of a portion of the joint property 
and to enjoy it in exclusive possession so long as 
he does not deny the title of his co-owner or oust 
him in the eye of law. The remedy of the co. 
owners in these circumstances is to apply for 
partition or compensation. [p. 165, cols. 1 & 2.] 


Appeal from a desision cf the District Judge, 
Cuttack, dated. the 2nd January 1917, con~ 
firming that of the Subordinate Judge, 
Cuttack, dated the 8th March 1916. 

Messrs. J. N. Bose, 8. O. Bose and S. N, 
Ray, for the Appellants. 

Mr. B. N. Sinha, for the Respondents. 


JUDGMENT, 

Moruck, J.—This appeal arises out of a 
litigation connected with the estate of a 
gentleman named Lala Siromani Rai, who. 
had three wives named Sadaymani, 
Khirodemani and: Pareshmani. Sadaymani 
predeceased him, leaving two daughters 
named Hula Rai and Swarna Rai, TEE 

It appears that on the 20th February 
1820 Khirodemaniand Pareshmani, purporting 
to settle a dispute as to maintenance between 
themselves and Swarna Rai, executed a patiah 
in favour of Swarna granting a permanent 
raiyati interest in 18 bighas of agricultural 
land and 123  kottahs of homestead and 
garden lands. Pareshmani and Khirode-’ 
mani are now dead and the present suit is 
brought by the plaintiff for declaration of: 
title and recovery of joint possession in 
respect of the lands covered by the pattah, 
on the allegation that the pattah was 
fraudulent, illegal and inoperative as against 
him. It is contended that the alienation made 
by Khirodemani and Pareshmani was not 
binding upon the 
plaintiff being a reversioner of a half share, 
he is entitled to possession of all the pro- 
perties of the original proprietor jointly 
with defendant Mritunjoy Bose. 


reversioners and the. 


The Subordinate Judge framed in this. 


suit no less than 10 issues, but it appears 
that the parties agreed that before any 
evidence was recorded argument should be 
heard on issues Nos. 4, 6, 7 and 8, which 
were as follow: 

4. “Is the suit barred by the pringiple of 
res judicata?” 


4 
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6. ‘Was there any custom in defendant’s 
mother’s father’s family to keep ghar- 
jamais and to.allow his daughters and 
their descendants properties for their 
maintenance as alleged by the defendant? ” 

: Has the pattah, dated 20th February 
1890, been obtained by frand, force and 
coercion? Js it valid and binding against 
him? ” 

8. “Has the defendant acquired an absolute 
title to the lands as claimed by him? ” 

The learned Subordinate Judge found all 
these issues in favour of the defendant. It 
appears that he also determined issues Nos. 
1, 9 and 10, 

Issue No. 1 deals with the maintainabi- 
lity of the suit, issue No. 9 about the question 
whether the plaintiff was entitled to certain 
moveable properties and issue No. 10 whether 
he was entitled to any damages. He 
considered if unnecessary tə determine the 
other issues and in the result he dismissed the 
whole suit, 

There was then an appeal to the District 
Judge who came to the same conclusion, 
and the present second appeal before us is 
consequently preferred by the plaintiff, 

Now the first objection taken by the 

learned Vakil for the appellant is that the 
learned Subordinate Judge heard the 
argument on the preliminary issues on 
the 19th February 1916, but ọn the 
21st February 1916 he, without giving 
the plaintif’s Pleader an opportunity of 
being heard, accepted from the defend- 
ant a copy of the plaint filed ina previous 
suit to which reference will be presently 
made. That paper was marked Exhibit E 
and the order sheet contains an entry 
that Pleaders were heard and judgment 
was reserved, 
It is contended that no Pleader represent- 
ing the plaintiff was heard and that the 
learned Subordinate Judge’s entry in the 
order sheet is erroneous. On the 8th March 
i916 judgment was finally delivered jn 
the suit. 

Now if this alleged error of procedure 
on tne part ofthe Subordinate Judge had 
affected any decision on the facts, we should 
have been compelled to remand the case, 
but we fnd that the documeyt, Exhibit E, 
was a document which was only required 
for the purpose of ascertaining what was 


the nature of the previous snit and wha 
e a 
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were the questions directly and substantially. 
in issue therein. It did not require any 
evidence to explain the contents of the 
document and the learned Subordinate Judge 
was in a position, merely from the dosu- 
ment itself and the judgment and the 
written statement, to ascertain whether or 
not any issue was determined in the suit 
which constituted res judicata between the 
parties. The plaintiff’s Pleader, although 
he may not have been heard with regard 
to the admissibility of the document on the 
2lst February 1916, had ample opportunity 
of being heard before the learned Subordinate 
Judge and if the written statement was 
before the Court, what objection could there 
be to the filing of the plaint also? The 
learned District Jodge states in his appel- 
late judgment that he heard the Pleaders 
in full on both sides and he came to the 
conclusion that there was an issue in the 
previous suit which constitutes res judicata in 
the present suit. 


Now what was that suit? That suit 
was brought by Swarna Kai against Khirode- 
mani and Pareshmani on the allegation 
that they had declined to deliver the pattah 
executed on the 20th February 1890, and 
also dispossessed her from a part of the. 
property sovered by that document. The 
plaint further alleged that the patiah was 
executed in accordance with a custom 
prevalent in the family by which married 
daughters, who resided in the family dwell- 
ing house, were entitled to receive a certain 
amount by way of maintenance for thom- 
selves, their husbands and their children, 
to be enjoyed by them and after their 
death by their descendants. The defendants, 
the widows of Lala Niromani Rai, denied 
the custom. The suit was contested and 
indeed very hotly contested, and it was finally 
decreed that the plaintif should get 
possession of the properties mentioned 
in a schedule and that ber possession in the 
remaining ‘properties should be confirmed. 
Upon the pleadings of the parties issue 
No.1 was framed as follows:— 


“Whether the custom alleged in paragraph 
2 of the plaint is prevalentin the family 
ofthe defendants? If so, whether according 
to such custom, the plaintiff is entitled to 
any maintenance and to what amount?” 
Issue No, 2 runs as follows;— 
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“Whether such a custom is not unreason- 
nbl6 and can be enforced? ” 

Issue No. 3 runs as follows: — 

“Whether the defendants gave effect to 
such custom by promising to pay to the 
plaintiff maintenance of Rs. 200 in sash 
and 24 aris of paddy per year and whe- 
ther they actually paid the plaintiff at that 
rate?” 

The Court fonnd issues Nos. 1,2 and 3 
in favour of the plaintiff and held that the 
evidence showed that the defendants had 
given effect to the custom by assigning 
to the plaintiff by the pattah of 1890 the 
land covered by that document in lieu of 
money payment of Rs. 200 and 24 aris of 
paddy. 

The learned Vakil for the appellant 
contends before us that the finding of the 
Court in regard to the above issues cannot 
operate in this suit as res judicata, His 
first ground is that tke finding in the suit 
was against two widows in their personal 
capacity and that the alienation was made 
not by them as representing the inheritance 
but as representing themselves, and, therefore, 
although they themselves were bound during 
their lifetime, the plaintiff who is a raver- 
sioner and claims from the last full owner, 
can in no way be affected by their act. 
The short answer to this contention is 
that a Hindu widow répresents for some 
purposes the full estate. She is not merely 
a life-tenant. The whole estate is vested 
in her absolutely for some purposes and as 
was observed by their Lordships in 
Katama Natehiar v. Rajah of Shiragunga 
(1), it -is obvious there would be tho 
greatest possible inconvenience in holding 
that the sneceeding heirs were not bound by 
a decree fairly and properly obtained against 
the widow. . l 

In our opinion Swarna’s suit against 
the widows was laid not in their personal 
capacity, but in their capacity as full owners. 
Her object in instituting the suit was to 
assert the claim that by reason ofa family 
custom she, her husband and her children 
were permanently entitled to a sbare in 
the family estate on account of maintenance, 
A suit of this nature, in my opinion, can- 
not for a moment be called a suit against 
the widows to enforce an alienation made 


(1) 9 M. I. A. 5992 W, R P. C. 3l; 1 Suth. P.O, 
J, 520; 2 pay, P. C. Ja 25; 19 E. R. 843, 
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in their personal capacity and if that is 
the correct~ view, then any decree obtained 
in the suit against the widows will clearly 
bind the reversioners. So also would any 
finding in that suit on an issue directly and 
substantially in issue bind not only the parties 
in that suit, but also the persons claiming 
under them as their representatives. If, 
therefore, the present plaintiffis the repre- 
sentative of the widows as fall owners and 
claims under them as such, then he also would 
be bound by the finding on issues Nos. 1, 
2 and 3 in that suit. But then itis urged 
that the plaintiff does not slaim through 
the widows, but from the last full owner. 
In my opinion as the widows represented 
the inheritance in that suit, the plaintiff 


must be bound by any finding that was 
arrived at against the widows in that 
suit. Therefore, upon the principle of 


Shivagunga’s case (1), we must hold that 
the custom alleged was a valid custom and 
tbat the yatfah which the widows were 
ordered to deliver to Swarna is binding upon 
the present plaintiff. 

Now the learned Vakil for the appellant 
contends that although the patiah may have 
beer binding, it does not convey any per- 
manent interest in the property. The document 
shows that the grant was made to Swarna, 
her children and her husband for mainten- 
ance out of her father’s estate from genera- 
tion to generation, It is contended that 
these words “generation to generation” 
cannot, having regard to the circumstances 
of the family, be construed to import per- 
manenecy, and that having regard to the fact 
that the son of Swarna, the present de- 
fendant, was in existence at the time when 
the patiah was executed, it could not have 
been intended that a permanent grant could 
have been made for the purpose of maintain- 
ing a person, who some day would become 
a proprietor himself. In my opinion we 
must construe the document as it stands, 
and asthe parties agreed to argue the case 
before the learned Subordinate Judge 
without any evidence, we must hold that 
no facts have been shown which are neces» 
sarily inconsistent with the view that the 
words “generation to generation’ were in- 
tended to make a permanent grant in respect: 
of the lands alienated. 

Then it is urged that although the de- 


' fendant may have acquired a valid tenancy 
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in rehat of the land transferred, there 
‘his béen a meargér since by the death of 
‘thé two widows hé became a reversioner to 
the éstate, The reply to this is that in 
respect of the pditah lands, the. defendant 
appears to be an ocoupancy-raiyat and as 
hé las acquired a fpropriétiry right to only 
à shire in the estate, the law of merger 
does tot apply to him by redsori of section 22 
of thé Bengal Tenancy Act. 

Finally, it is urgéd that the plaintiff 
should have been given an opportunity of 
showing that the decree in Swarna’s suit 
was not fairly and properly obtained against 
tle widows. Now that is a question of fact, 
which ought to have been determined on 
evidence, but ds the parties déclined to adduce 
any evidence and agreed to argue the question 
of res judicata upon the materials before the 
learned Subordinate Judge, it iə -too late 
now to ask that we should remand the case 
for the purpose of investigating this question 
of fact, 

The learned Vakil for the appellant urges 
that the learned Pleader who appeared for 
the plaintiff inthe Court of the Subordinate 
Judge acted in ignorance of the law and 
that if he had been alive to the importance 
of the ruling of their Lordships in Shivagunga’s 
case (1), he would certainly have not son- 
sented to the decision of the case merely 
upon the documents. However that may be, 
the learned Pleader who condusted the case 
must take the responsibility for any pre- 
judice or injury that may have been caused 
to his client. We cannot at this stage re- 
open the whole proceeding and order an 
invéstigation into fasts simply because he 
omitted to du his duty. 

Finally, the learned Vakil for the appel- 
lant has endeavoured to show that in respect 
of the 2 koitahs 74 gandas, the decision in 
Swarna’s suit could not be a bar inasmuch 
as that laid’ was not covéred by the pattah 
of 1890. Whether they are covered by the 
pattah or not, it is sufficient to say that 
ad the plaintiff and the défendané are 
co sharers in an estate, the plaintiff is not 
of necessity entitled to a decree for joint 
posséssion ana! recovery of possession in 
réspect of His éigtiftannd share in this 
siall portion of land. Case# between co- 
owners are to be decided according to the 
principles of justice, equity and good ccnscience 
and ordinarily .oné' od-sharer is gntitled to 


eye of law, 


kéep posséssién of a portion of thé joint 
property and to enjoy it in exclisive posses- 
sion so long as he does Hot deny the 
title of his co-owner or oust him in the 
The remedy of the co-owners 
in these circumstanées is to apply for parti- 
tion or compensation and, therefore, tha 
learned District Judge, although he does not 
refer to this as one of his reasons, waa 
right in holding that the suit was not 
maintainable. This disposes of all the 
points argued before us and the result is that 
the appeal is dismissed with costs. 
ATKINSON, J.— 1 agree. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Appran FROM APPELLATE Decre’ No, 1446 
oF 1912, 

March 28, 1916. 
Present:—Mr. Justice Teuron ang Mr, 
Justice Ohowdbary. 

BENI MADHAB SARKAR—Puarntirer 
~ APPELLANT 
VETSUS 
GOBINDA CHANDRA SARKAR AND 


OTHEKS-— DEFENDANTS—-RESPONDENTS, 

Partition suit, frame of —Election—Court-fee payable 
in partition suit in which accounts are claimed—Court 
Fees Act 1 VII of 1870), ss. 5, 7, 11. 

In a suit for partition of joint family properties it 
is very proper for the plaintiff to include in his plaint 
the whole of his claim, that is to say the whole of 
the properties that are alleged by him to be the pro- 
perties of the joint family, ¢mmoveable properties, 
moveable properties and funds which according to 
him have resulted from the joint business carried 
on by members of the family on behalf of all. [ p. 166, 
col. 1.2 

A suit for partition in whioh the plaintif asks for 
separate possession of his share of the joint property 
cannot be treated as a snit for recovery of possession 
of immoveable property anda suit for recovery of 
possession of moveable property, so that the plaintiff 
cannot be put to his’ election aà regards his claim in 
respect of moveable properties and his claim in 
respect of immoveables [p. 166, col, 1.] 

The Court-fee properly payable on a plaint ina 
partition suit is Rs 10 and where the suit includeg 
alsoa claim for accounts in order to ascertain 
the amount of joint funds resulting from a joint 
family business, the plaintiff is entitled under section 
Lof the Court Fees Act to put an approximate value 
e 
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upon his claim in that matter, andshould it turn 
‘out in investigation that that Court-fee is insufficient, 
‘the courséto be pursued is that laid down in section 
1 of thaCourt Fees Act., [p. 166, cols. 1 & 2.] 

2nd 


: Appeal against the. decree of the 
Additional District Jhdge, 24-Perganahs, 
dated the 23rd March 1912, affirming that of 
the Subordinate Judge, 2nd Court of that 
district, dated the 13th of July 1911. 
: Babus Monmotho Nath Mukherjee and Satin- 
dra Nath Mukherjee, for the Appellant. 
a. Babus Prokash Ohandra Mazoomdar and 
Mon Mohun Bose, for the Respondents. 
JUDGMENT.—This is an appeal against 
the decree of the District Judge of Alipur 
rejecting a plaint on the ground that the 
plaintiff had failed to comply with an order 
of the Court requiring him to supply the 
requisite stamp paper or Oourt-fees. The 
appeal also involves the question of the 
propriety of an order putting the plaintiff 
to his elestion as. regards his claim in 
respect of moveable properties and his 
claim in respect of immoaveables. On both 
these questions we are of opinion that the 
Courts below have fallen into error, and 
the error is obviously due to the fact that 
they have treated this suit as a suit for 
recovery of possession of immoveable pro- 
perty and a. suit for recovery of possession 
of ‘moveable: property. It is nota suit for 
recovery of possession. We ‘have examined 
the plaint and we find that it is olearly a 
suit for partition, and in bis plaint the 
plaintiff has very properly included the 
whole of his olaim, that, is to say, the 
whole of the’ properties which are alleged 
by him to be the properties of the joint 
family, immoveable- properties, moveable 
properties and funds which according to 
him have resulted from the joint business 
Garried on by members of the family on 
behalf of all. 
: On this plaint the plaintiff paid a Court- 
fee of Rs. 10, and. in respect of his claim 
for accounts in order to ascertain the 
amount of joint funds resulting from the 
business he has paid the sum of Rs, 7-8 annas 
on his approximate valuation of Rs. 100. 
It is settled Jaw that under Schedule 
II, Article 17, clause 6, of the Court 
Fees:Act a Court-fee of -Rs. 10 is the 
fee properly payable on a plaint in a 
partition suit. In respect of his claim for 
accounts it is clear, that under section 7 


bf the Court- Fees Act-the plaintiff- is entitled 


a 


to put an approximate value toon his 
claim in that matter, and should it turn 
out on investigation that that Court-fee 
is insufficient, the course to be pursued, is 
laid down in section 11 of the Court Fees 
Ast, ` 

For these reasons we decree this appeal. 
We hold that the Court-fee paid is sufficient 
that the plaintiff should not be put to 
any election in respect of his claim for 
moveable or immoveable properties, and 
we remand the suit to the first Court in 
order that it may be tried and determined 
on the merits. i 
~ As regards the costs of this hearing we 
direst that the costs be paid by the defend- 
ants. We assess the hearing fee at five 
gold mohurs. The costs in the Courts 
below will abide the result. i 

Appeal decreed. 


BOMBAY HIGH COURT. 
Sgconp GiIvIL APPBAL NO, 735 or 1916, 
-o February 14, 1918, 
Present:—Sir Stanley Batchelor, KT., 
Acting Chief Justice, and Mr. Justice 
Kemp. 
GUNDO ANNAJI DESHPANDE AND OTHERS 
— DrFrENDANTS—APPELLANTS 
VETSUS 


MARHPPA PANDITEPPA 
BHOJANNAVAR— PLAINTIFE— 
RESPONDENT. 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), s. 
18 (d)—Mortpage—Suit for accounts— Judgment-debt 
forming consideration of mortgage, whether can be split 
up—Court, whether can go behind decree. 

Defendant obtained a decree against the plaintiff 
for the integral sum of Rs. 1,480 consisting of princi- 
pal and interest, and in satisfaction of that decree 
the plaintiff executed a mortgage in favour of the 
defendant. Ina suit for taking accounts of the 
mortgage under the Dekkhan Agriculturists’ Relief 
Act: 


ot: 

Held, thatthe Court had no power to go behind 
the decree which formed the consideration for the 
mortgage and to resolve the judgment-debt into its 
component elements of principal and interest under 
section 18 (d) of the Act, inasmuch as the original 
interest had not been converted into principal at 
any statement or settlement of account or by any 
contract made between the parties but by means of 
a decree of Court, and by that decree a single 
integral sum was awarded tothe defendant aga 


jndgment-debt.[p. 167, cols, 1&2] 0 a. 
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< Seofnd appeal from the desision of the 
Assistant Judge, Belgaum, in Appeal No. 415 
of 1915, confirming the decree passed by the 
Subordinate Judge, Belgaum, in Civil Suit 
No. 36 of 1914, 

v Mr. G. §. Mulgackar for Mr. 
Desai, for the Appellants. 
“Mr. W. J. Nimbkar, . 
ent,. 

f JUDGMENT. 

‘BatcHeror, Ae, O. J.—This was a suit 
arder the Dekkhań Agriculturists’ Relief 
Act to take accounts of a mortgage executed 
by the plaintif to the defendants and 
for a declaration as to the sum due upon 
it. The defendants obtained a decree against 
the plaintiff and bis Bhaubands for 
Rs, 3,132-10-0, made’ up of Res. 1,500 
principal, Rs. 233 costs and the balance 
interest. The plaintiff’s share admittedly 
was one-half. But by reason of a re- 
mission this sum was reduced to 
Rs. 1,480 only for which a mortgage was 
made. 

- The question before-us is whether under 
iho Dekkhan Agrioulturists’ Relief Act this 
sım of Rs. 1,480, part of the decretal 
debt, is to be regardéd as the principal 
suni, or whether for the purposes of the 
agriculturist mortgagor if can now be 
resolved into its somponent elements of 
Rs. 866 principal and Rs. 614 interest. 
Now the section of the Act admittedly 
applicable to the present circumstances is 
section 13. Clause (d) is especially 
sited by the learned Judge below, who 
holds that the only principal obhargeable 
against the debtor is the original sum of 
Rs. 866. But I do not find that that 
view is warranted by the provisions of 
section 13, which énacts that “in the 
account of principal there shall not be 


-T. R. 


for the Respond- 


debited to the debtor any ascumulated 
interest which has been sonverted into 
principal at any statement or settlement 


of account or by any contract made in the 
course of the transactions.” But here this 
original interest has not been converted 
into principal at any statement or settle- 
ment of account or by any contract made 
between the parties. The conversion has 
taken place by means of tha decree cf the 
Court, and by that decreea single integral 
sum was awarded to the defendants as a 
judgment-debt, 
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of the Act, therefore, I should be of opinion 
that the defendants’ contention is right, 
and that they must be allowed interest upon 
the judgment of Rs. 1,480. This view is 
confirmed by the decision of this Court in 
Tatya Vithojt v. Bapu Balaji (1), where 
Mr. Justice West points out that where a 
contract has been made the subject of 
adjudication by the Court, it is thence- 
forward merged in the decree, and there 
is no warrant for the revision of the decree, 
or the opening up of the account upon 
that footing. No doubt section 13 allows 
the Court to go behind a private settle- 
ment or a private contract, but I can find 
nothing in it which empowers the Court 
to go behind a Civil Courts deoree in 
which any preceding contract between the 
parties is necessarily merged. The learned 
Judge below relied for his decision upon 
Kisandas v. Ramchandra (2). But it appears 
to me that this case affords no authority 
for the Judge’s determination. The only 
point there decided, as I read the learned 
Judge’s judgment, was whether the Court’s 
sanction to a certain mortgage bond under 
section 257A of the old Code of Civil 
Procedure debarred the trial Judge from 
going into the question whether the prin- 
cipal sum shown in the mortgage bond 
consisted partly of interest or not. It was 
decided that the Court had jurisdiction to 
go into that question notwithstanding the 
Court’s sanction of the mortgage bond, 
There was no decision to the effect that 
under the Dekkhan Agriculturista’ Relief Act 
the Court is empowered to go behind a 
previous decree, and to resolve that judg- 
ment-debt into principal and interest, and 
the only observation oscurring-on this point 
in the judgment is clearly obiter. 

On these grounds, I am of opinion, that 
the appeal should be allowed, and that 
the interest must be calculated on the sum 
of Ks. 1,480. At the request of the Pleaders, 
the appeal will be remanded to the lower 
Court in order that the desree may be 
amended in accordance with this judgment. 
The appellants to have their costs. The 
oross- objections are dismissed with costs. 

Kemp, J.— There appears to me to be 
another reason why this appeal shonld 
succeed, The decree in Suit No. 361 of 1899 


(1) 7 B. 380; 4 Ind. Dec. (N. s.) 222. 
(2) 12 Ind. Cas. 589; 13 Bom. L. R. 1009, 


168 


was for Rs. 3.132-10-0. The plaintiff’s 
share of that liability was Rs. 1,966 5-0, 


and, on the 17th Augnst 1598, the 
mortgage bond for Rs. 1.480 with 
possession ‘was passed. Now, if the mort- 


gagor had not agreed to pay Rs, 1,480, 
who can say whether the judgment-creditor 
would not have insisted on receiving the 
whole amount of the prinaipal in Suit No. 351 
of 1896 from him? The judgment-creditor 
agreed to take approximately half the 
amount of the decree, the whole of which 
he might have executed against his judgment- 
debtor. That being so, the mortgagor 
cannot now be allowed to say that he is 
only liable to pay half the amount of 
principal. I, therefore, agree that the 
appeal should be allowed with costa and 
the case remanded for amendment of the 
decree. 
Appel allewed. 


CALCUTTA HIGH COURT, 
APPLICATION IN LETTERS Patent APPRAL No. 1C0 
oF 1916; 

March 30, 1917, 
Present:—Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 
SHEODARSANLAL BAJPAI AND cruers 
— PETITIONERS 
Uc TSUS 


JOGHS CHANDRA ROY—Oppos re Panty. 
Civil Procedure Code (Act V af 19087, s. 144—Res- 
titution—Auction-purchaser of property of which plaint- 
- aff obtained possession in awecution of deciee, whether 
representative of plaintif for purposes of restitution. 

The purchaser at an execution sale of the right, 
title and interest of the plaintiffs in a property of 
which they were placed in possession in execution of 
æ decree against their judgment-debtor is bouud to 
restore possession by way of restitution to the 
judgment-debtor on the reversal of that decree by 
the Appellate Court. [p. 169, col. 1.] 

For the purpose of transference of possession from 
tle plaintiffs to the judgment-debtor, such execution 
purchaser during the pendency of the judgment- 
debtor's appeal against the decree is unquestionably 
a represeutative of the plaintiffs. [p. «68, col. 2; p. 
369, col. 1.] 

Application in the matter of Letters 
Patent Appeal against A ppeal from Appellate 


Decree No, 314 of 1914. 


INDIAN OCASHKS. 
SHEODARSANLAL BAJPAl V JOGES CHANDRA ROY, 


[1915 


Bahus Biraj Mohan Majumdar and Pobodh 
Kumar Das, for the Petitioners. 

Babu Dhirendra Lal Kastgir, for the Op- 
posite Party. 

JUDGMENT.—This is an application for 
restitution of property which formed the 
subject-matter of a litigation between 
Mabammad Ramjan and others as plaintiffs 
on the one hand and Joges Chandra Roy 
as’ defendant onthe other. The plaintiffs 
were out of possession at the date of the 
institution of the suit, They obtained a 
decree in the Court of first instance on the 
Ist Maroh 1912. That desree was executed 
and they were placed in possession, Mean- 
while, an appeal had been preferred by the 
unsuccessful defendant. The appeal was 
decreed by the District Judge on the 27th 
September 1913 and the decree for posses- 
sion made by the trial Court in favour 
of the plaintiffs was thereupon discharged, ’ 
The decree of the District Judge was 
confirmed by this Court on the 6th April 
1916, and an appeal therefrom under 
clause 15 of the Letters Patent proved 
infructuous. In the interval, the present 
petitioner, Sheo Dursanlal Bajpai, had 
purshased the disputed property in execution 
of a mortgage decree obtained against the 
plaintiffs. He was placed in possession of 
the purchased property by the Court, and, 
as his judgnient-debtors were in possession 
by virtce of the execution of the decree, 
in this suit, he got actual possession of 
the property. On reversal of the deoree 
of the trial. Court by the Distriet Judge, 
Jogesh Chandra Roy applied to be restored 
to possession by way of restitution. Thig 
application was granted. The petitioner 
now contends that this order was erroneous 
and that as he is in no way bound by the 
decree of the District Judge, his possession 
should not have been disturbed. In our 
opinion there is no foundation for this 
sontention. 

It is needless for us to decide whether 
the petitioner is or is not bound by the 
decree of the District Judge in the events 
which have happened and which need not 
be set out in detail for the present purpose; 
that will probably form the subject of 
investigation ig a separate sunit between 
the. parties. But one position is perfectly 
obvious, For the purpose of transference 
of possession from the plaintiffs to the 

e L] 
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presertt petitioner, the latter is unques- 
tionably a representative of the plaintiffs, 
Indeed, if the plaintiffs had not recovered 
possession from the defendant Jogesh 
Chandra Roy by execution of the decree 
of the Court of first instance, whieh was 
ultimately reversed on appeal as erroneous, 
the petitioner would never havo been in 
possession. Consequently, be cannot possibly 
maintain the position that notwithstanding 
the reversal of the decree of the trial 
Court by the District Judge, he is entitled 
‘to’ continue . in possession as against the 
successful litigant. If his contentions were 
to prevail, the result would be that tha 
dostring of restitution might cease to be 
available to every successful htigant, as, 
during the pendency of the litigation, 
possession might be transferred, by his 
opponent to a stranger. The view Wwe 
take is supported by the decision in 
Garurdhuj Prascd Singh v. Baiju Mal (1). 
In that oase the claim for possession was 
dismissed in the Court of first instance, 
but was decreed on appeal to the High 
Court. During the pendency of an appeal 
to His Majesty in Council, the decree 
of the High Court was executed, and the 
plaintiff was placed in possession. The 
property was then sold in execution of A. 
money decree against the plaintiff and; 
passed into the hands ofa stranger. The 
successful appellant before the - Judicial 
Committee then applied to be restored to 
possession by way of restitution, and the 
question arose whether the purchaser of 
the right, title and interest of the plaintiff 
during the pendency of the litigation was 
not liable to be called upon to give up 
possession precisely in the same manner 
as the plaintifi himself. The question was 
answered in the affirmative and the result 
was tbat the purchaser was deprived of 
possession by way of restitution in favour 
of the defendant, who obtained a reversa} 
of the decree of the High Court before 
the Judicial Committee. This view is in. 
accord with the decision in Gulzart Lol v. 
Madho Ram. (2) and is completely des- 
tructive of the position taken up by the, 
petitioner. 
© 


(1) 28 A, 337; À. 


37 N. (1908) 43; 3 A. L. J. 110. 
(2) 26 A. 447; A. A 5 


W. od: 
W. N. (1904) 61; 1 A, Ju. J. 65. 
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The result is that this application is refus- 
ed with costs, one gold mohur. 
Application refused, 


PATNA HIGH COURT, 
Miscecusncous Civit Appeag No. 355 or 1917, 
May 17, 1918. 

Present: —Mr. Justice Mullick and Mr. Jastica 
Thornhill. 

Raz Bahadur MAHAMAY A PRASAD SINHA 
AND OTHERS—OBJECIONS—A PPELLANTS 
VETSUS 
Musammat SUKHDAI KOER— PETITIONER 
— RERPONDENRKT. 

Decree, Jorm of--Court, duty of-—Maintenance decree 
based on award —Award creating charge on property— 
Decree, whether can be erecuted personally against 
judgment-debtors. 

Deorees should be drawn up by the Judges in such 
a way as to make them self-contained and capable of 
execution without reference to any other document 
Where, however, a decree is made in terms ofa docu. 
ment filed with the record without embodying tho 
terms of the document in the decree, it isnot neces. 
sarily bad. [p. 171. col. H1 
_ A decree for maintenance was made by the Court 
in terms of an award, The award created n charge 
upon immoveable property for the payment of the 
maintenance. „The decree-holder sought to execute 
ue a. rea seeking to bring the property 

Held, that in view of the fact t 
not been created before the fee ee te 
charged property was not sought to be sold, the 
decree was capable of execution personally against 
the judgment-debtors. [p. 171, col. 1.] 

Appeal from a decision of the Subordinate 
Judge, Darbhanga. 

Mr Murari Prasad, fot the Appellants. 

Mr, Jagannath Prasad, for the Respondent. 

JUDGMENT. 

THORNHILL, J.—The petitioner-respondent ig 
the widow of Baba Gobind Prasad Singh 
who predeceased his father, Rai Ganga 
Prasad Singh Bahadur, who was the father of 
the six brothers Judgment debtors and appel- 
lants. After the death of the father, certain 
disputes arose and an arrangement for the 
maintenance of the respondent was made 
under the arbitration of two Muzaffarpur 
Pleaders. The material portion of theip 
award dated the Sth Noyember 1910 is ag 
follows;— 
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1, Musammat Sukhdai Koer is the widow 
of Babu Gobind Prasad Singh, who pre- 
deceased his father Rai Babu Ganga Prasad 
Singh Bahadur of Darbhanga in the estate 
of joint hold with his father and parties 
Nos. 1 to 6, and is entitled to get mainte- 
nance allowance from the family property 
and we hereby award, that she do get 
maintenance allowance at the rate of Rs, 300 
per month from parties Nos. 1 to 6, 
ie, Rs. 50 per month from each of the 
parties. Nos. 1 to 6 separately from Ist Assin 
“1318 F. S., and for the easy realization 
thereof we award that instead of getting the 
Said maintenanse allowance in cash from 
the parties, she will have a charge for the 

iaintenance allowance on the properties 
detailed in the schedule annexed to this 
award, and willbe in possession, and appro- 
priate the wholé income of the said properties 
in lieu of her said maintenance allowance 
from the lst Assin 1318 F., S. The Govern- 
ment demands of the said properties will 
have to be paid by the parties Nos. 1 to 
6. In the Land Registration and Public 
Registers in respect of the said properties 
the names of the parties Nos. 1 to6 will 
stand as proprietors and the party No. 7 
may get her name registered in respect 
thereof as maintenance-holder in _posses- 
sion. The party No.7 shall not have any 
right to sell or ‘otherwise alienate or charge 
with debt the said property. She will have 
the right to enjoy the usufruct thereof, for 
her lifetime only. After her death, the 
said properties will revert to the parties 
Nos. 1 to 6, or their heirs or representatives, 
We further award that if the party No. 
7, for any fault, or action, of all or any 
one or more of the parties Nos. 1 to 6, 
or their heirs or Yepresentatives or for 
any other reasons, be dispossessed from the 
whole or any portion of the said pro- 
perty, the said Musammat will be entitled to 
realize the said maintenance allowance from 
the. other properties of parties Nos. 1 to 
6; . to the extent of the diminution of her 
maintenance allowance, on account of her 
dispossession. We also award that parties 
Nos. £ to 6 do pay Rs. 2,000 to the party 
No. 7 for arrears of maintenance up to 30 
Bhadon 1317 F. S.” 

An application for confirmation of the 
award and for passing a decree in terms 

ereof was made under Schedule II, para- 
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graph 20, of the Civil Procedure Code YA suit 
No. 258 of 1910, before the Subordinate 
Judge of Darbhanga in which the present 
respondent was the plaintiff and the appel- 
lants defendants. On the 24th of November 
1910, the brothers filed a petition stating 
they had no objection to the ee when. the 
following order was passed:— - 

“Let the award be filed ead let a deoree 
be drawn up in accordance with the award.” 

lt would appear that in pursuance of 
that order a decree was drawn up, of which 
tha material portion is as follows: 7 

“Claim for confirmation of the arbitrators’ 
judgment passed by Babu Shib Chandra 
Chatterjee and Babu Gayanandro Mohan 
Dutta, Pleaders of  Muzaffarpore, the 
arbitrators appointed by both the parties with 
regard to.the maintenance allowance of the 
applicant, dated 18th September 1910, 
under section 14, clause 8 of the’Code of 
Civil Procedure. 

“The suit coming on this the 24th ae of 
November 1910 for final disposal before Babu 
Charu Chandra Mukherji, Sub-Judge, in the 
presence of Babu Hem Chandra Ghatak, 
Pleader for the opposite party; it.is ordered 
and decreed that the decision of the 
arbitrators be kept. with the record and 
a decree be prepared in accordance with 
that decision cf the arbitrators and that 
the opposite party should, as per judgment 
of the ‘arbitrators, pay Rs. 2,000:to the 
applicant. 

Given under my hand and the seal of 
this Court, this the 24th day of Novem- 
ber 1910.” 

The above decree was signed by the 
Subordinate Judge on the 2nd December 1910, 
on which date the order-sheet contained 
the following:— Decree prepared, sealed and 


signed,” 

The maintenance haying fallen into 
arrear the respondent on the 5th of 
September 1916, as plaintiff of the said 


Suit No. 258 of 1910, filed her petition 
seeking execution of the said decree. On the 
5th of December 1916 the Subordinate Judge 
of Darbhanga disposed of certain objections 
by the appellants on the 15th of June 1917, 

decided certain questions relating to payments” 
and deductions claimed by the appellants. 
The appellants now appeal against both these 
orders. In the first place, it is argued that 
the decree. is incapable-of execution as the 
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decree orders the filing of the award, but 
“des not décree in terms of the award. 
„Looking at the order of the 24th of November 
“1910, there can be no doubt that the judg- 
“ment was pronounced according to the 
“award. Paragraph 21 (2) of the Second 
Schedule of the Civil Procedure Code states 
‘as follows:— Upon the judgment so pro- 
‘nounced a decree shall follow, and no appeal 
‘shall he from such decree except in so far 
a8 the decree is in excess of or not in 
‘accordance with the award.” The document 
‘above referred to purports to be that decree. 
Jt is badly worded no doubt. It: is headed 

“Decree” and in my opinion the only reason- 
able interpretation that can be put upon it 
19 that the decree is in terms of the award. 
The case of Dimi Fazl v. Rahim-un nissa (1) 
18 easily distinguishable, as there was-in that 
case no mention whatsoever of the award in 
the decree and it was impossible to say that 
the decree was not in excess of the award. 
In Joytara Dassee v. Mahomed Mobaruck (2) 
the Court was of opinion that decrees should 
be drawn up by the Judge in sucha way 
as to make them self-contained and capable 
of execution without referring to any other 
document. No doubt this is right and 
don venient, but nowhere is it laid down 
that where a decres is made in terms of 
à document filed with the record without 
embodying the terms of the document in 
the decree, the decree is necessarily bad, 
In our opinion the decree in the present 
case is capable of execution. 

‘Tt is next alleged on behalf of the ap- 
pellante that after the said award the 
Mouzahs allotted by the arbitrators to 
provide the source for the maintenance were 
under the management of the appellants 
from the lst of Aswin 1318 to Baisak 1319; 
that from Jeyt 1819 to 10th of Kartick 
1322 they were under the management of 
thé’ appellant B. Lachmi Prarad and after 
that date, from llth Kartick 1322 Fasli under 
the management of Babu Sarosati Prasad 
Singh, another of the appellants. It is, there- 
fore, said that ic respect of any shortage 
in the payment of the maintenance the 
respondent must look to the various manag- 
ing parties for any shortage which may have 


(1) 13 A, 866; A. W. N. (1891) 29; 7 Ind. Dec. 
(N s.) 283. 

(2) 80. 975; 11 ©. L. R, 399; 5 Shome L, R. 18; 4 
Ind. Deo (N. 8.) 629, 
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lants. 
‘to the question of possession, it is necessary to 


‘award was filed. In 


* Subordinate 


received -with the greatest caution. 
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occurred during their respective managements 
and cannot recover jointly from the appel- 
In answer to this, and also in relation 


see what happened immediately after the 
pursuance of the 


award the respondent’s name was regis- 


‘tered in the Collestorate Register as main- 
tenance-holder. 


Payments were made to 
her on account of her ‘allowance’ and such 
payments purported to be made by one 
Mahomed Raza, who signed himself as the 
manager of the joint estate. This would 
appear to ine to be suffisient evidence of 
construstive possessicn by the respondent, 
and it is no doubt to this that the learned 
Judge refers when he says 
in his judgment that the arbitrators 
put her into possession. Itis denied by the 
respondent that she ever appointed Babu 
Lachmi Prasad Singh or Babu Sarasoti Prasad 
to manage the Mouzahs. She states that 
she does not know how long they acted 
or how they came in, and suggests that 
the management may have been given 
to them by the zjmali estate. It would 


appear that she never did anything apart 


from sending to the brothers tp ask for 
money. Two notices dated the 6th of 
July 1914 and the 4th of September 1914 
written by the respondent’s Pleaders have 
been referred to in support of the pro- 
position that she ratified the appointment 
of Babu Lachmi Prasad, Itdoes not appear 
she ever authorised her Pleader to make 
any such admission even if the words 
can be interpreted as snch. Considering 
that she was a purdanashin lady evidence 
of any such alleged admission must be 
There 
is no evidence as to how he came to bea 
appointed and we can only assume that 
he was acting on behalf of the joint estate. 
Similar remarks apply to the management 
of Babu Sarasoti Prasad Singh. It would 
appear from Exhibit I, dated the 10th of 
February 1916, that Babu Sarasoti Prasad 
Singh distinctly refused to give up possession 
of the Mouzahs to the management of the 
respondent and this, we think, was an inter- 
ference with the constructive possession of 
the respondent obtained after the award, 
The award distinctly provides that in case 
of dispossession by any one or more of the 
appellants the properties of the appellants 
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‘are to be liable to the extent of the diminu- 
tion of her maintenance allowance on cesount 
of her dispossession. We, therefore, think 
that a joint execution is maintainable. 
This question, however, does not appear to 
be very material inasmuch as the remedy 
is always open to any appellant to seek 
contribution if he had paid more than his 
share. 

A further point has been raised on the 
question of limitations but can hardly be 
said to have been pressed. The allegation 
is that the decree, having been obtained in 
1910 and not having been executed within 
three years, must consequently be barred, 
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There appears to be no substance in this as. 


the management was in the hands of the 
appellants themselves and admittedly 
payments were made from time to time. 

A ground has also been taken by way 
of objection, which was not taken before 
the Subordinate Judge nor is it mentioned 
as one of the gronndsfor this appeal. It 
is to the effect that under the award which 
has been decreed by the Court, a charge 
has been created on the Mouzahs therein 
referred to and the fact of a sharge having 
been created supersedes the remedy by 
execution, and that the respondent’s remedy 
is by suit to enforce tbe charge, Matangini 
Dassee v. Chconeymoney Dassee (3) and 
Aubhoyessury Dabee v. Gouri Sunkur Panday 
(4) have been referred to. The charge, if it 
be one, would appear to be an ancillary 
remedy and the point on which those cases 
were decided does not arise, as the respondent 
does not seek (vide her petition for execu- 
tion) execution of the decree by attachment 
aud sale of the Mouzahs. 

In Brajasunder Deb v. Sarat Kumari 
(5) it was desided there need not be a 
suit for sale where a decree was obtained 
to the effect that the plaintiff do get 
maintenance at a certain rate and that 
the allowance decreed will be a charge 
on certain properties named, and that the 
properties might be brought to sale in 
execution of the decree. It was pointed 
out by Chapman, J., that the effect of 
rules 14 and 15 of Order XXXIV of the 
Code of Civil Procedure of 1908, read 


(8) 22 0. 909; Jl Ind Dec (x. 8.) 598, 

(4) 22 O. R59; 11 Ind, Dee (N. s.) 868. 

(5) +8 Ind. Cas. 791;,2 P. L. J. 65; (1917) Pat. 
67;3 P. L. W. 202, 


e 


[1918 


: 6 
with section 100 of the Transfer of Property 
Act, 1882, is, that where immoveable 
property has been made security for the 
payment of money and the beneficiary has 
obtained a decree for the payment of the 
money so secured, he shall not be entitled 
to bring the property to sale otherwise 
than by instituting a suit for sale in 
enforcement of the security. Nevertheless 
the immoveable property must have been 
made security for the payment of the 
money before the decree was obtairied, 
otherwise the provisions do not apply. 

On these two grounds (1) that it is riot 
sought to bring the Mouzahs to sale, and 
(2) that the charge was not created before 
the decree was obtained, we think the 
appellants’ contention is nob maintain. 
able. 

The only other question to be considered 
is the finding of the Subordinate Judge 
as to what payments were made for which 
credit should be given. A considerable 
number of alleged receipts have been réjected 
on the ground that they were forgeriés. 
None of the appellante, though available, 
have ventured fo give evidence. An ac: 
count book hasbeen produced also in éup- 
port of the alleged payments, which has 
the appearance of having been written ùp 
not in the ordinary course of business buf 
atone and the same time. The learne 
Subordinate Judge has stated in his judgmént 
the reasons why he deemed the evidence 
produced on behalf of the appellants untrust- 
worthy. The onus of proving payments was 
on the appellants and we can see no reason 
for interfering with the judgment of the 
learned Subordinate Judge. 

This appeal is, therefore, dismissed with 
costs, 

MOLLICK, J.—I agree. 

Appeat dismissed. 
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9 PUNJAB CHIEF COURT. 
Sseconp Civin Appeat No, 2158 or 1917, 
March 13, 1918. 

Present: —Mr. Justice Shadi Lal. 

RAM KISHEN—Derenpant—APPaLLANT 

versus 

GANGA RAM — PLATNTI PE — RESPONDENT., 

Punjab Pre-emption Act (I of 1918), s. 8 (3)— 
Mahatpur in Jullundur District, whether town, 

Mahatpur in’ Tahsil Nakodar of the Jullundur 
District is not a town for the purposes of the Punjab 
Pre-emption Act. 

Second appeal from the decree of the 
Honorary Subordinate Jadge, Ist Class, 
Jullundur, dated the 26:h April 1917, 
affirming that of the Munsif, 2nd class, 
Nakodar, District Jullundur, dated the 30th 
November 1916, decreeing plaintiff's claim 
on payment of Rs. 75 by 15th January 
1917, and ordering parties to bear their 
own gosts. 

Mr, Jat Gopal Sethi, for the Appellant. 

Mr. Lal Chand Mehra, for the Respondent. 

JUDGMENT.—The only question which- 
requires determinationis whether Mahatpur 
is a town for the purpose of the Punjab Pre- 
emption Act. Now, the Munsif upon an exa- 
mination of the entire evidence adduced by 
the parties has come to the conclusion that 
Mahatpur is not a town, and though the 
discussion of the matter in the judgment of 
the lower Appellate Court is not satisfactory, 
I-do not think that there is any adequate 
ground which would justify my interference 
on second appeal. It will be observed that 
in the Notification issued by the Local 
Government under section 3 (3) of the Punjab 
Pre-emption Act, Mahatpur does not find a 
place, andin the Gazetteer ofthe Jullundur 
District prepared in. 1904 (page. 291) it is 
described as a village, and itis distinctly 
recorded that it ceased to bea Municipality 
in 1886. In view of this description and 
having regard to the evidence discussed by the 
Court of first instance, I must affirm the con- 
surrent finding of the lower Courts and dismiss 
the. appeal with costs. 

Appeal dismissed, 
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GAJANAND MASKARA V. TALEB JALALUDIN. 


CALCUTTA HIGH COURT. 
APPRALS FROM OAIGINAL Orpers Nos. 45 AND 
47 or 1917, 

December 4, 1917, 

Present :—Sir Lanselot Sanderson, Kr., 
Chief Justice, and Mr. Justice Woodroffe, 
GAJANAND MASKARA AND ANOTHER 
——PLAINTIFFS——APPELLANTS 
VeETSUS 
Shatk TALEB JALALUDDIN 


— Daren pant— RESPONDENT, 

Contract providing arbitration in case of dispute 
between parties—Buyer impeaching contract — 
Arbitration proceedings, stay of, pending decision of suit 
impeaching contract. 

A contract for the sale of goods was made between 
the defendants (sellers) and plaintiffs (buyers) through 
certain persons who purported to act as brokers on 
behalf of both parties. Thero was an arbitration 
clause in the contract, which provided that any 
dispute whatsoever arising on or out of the contract 
should he referred co arbitration, The plaintiffs 
brought an action for the setting aside of the 
contract on the ground that the persons who were 
put forward as brokers and purported to act as 
brokers were not brokers but were in fact the 
sellers: 

Held, that as the plaintiffs’ suit was one impeaching 
the contract on equitable grounds, the arbitration pro- 
ceedings should be stayed until the question whether 
the contract could be successfully impeached or not 


was decided. [p. 174, col. 2.] £ 


Appeal from the order of Mr. 
Greaves, dated the 16th March 1917. 


Mr, A. N. Ohaudhurit (with him Mr. 
Sirc:r), for the Appellants. 

Mr. S. R. Dis (with him Mr. H., D. Bose), 
for the Respondent. 


JUDGMENT. 


SANDERSON, C. J.—This is an appeal 
from the judgment of my learned brother 
Mr. Justice Greaves by the defendants in 
the action who tradedeunder the name of 
Kaluram Nund Lall. 

The suit was brought by the plaintiffs 
asking for a declaration to the effest that 
the plaintiff firm was not bound by the’ 
contrast of the Sth of November 1916, 
The contract was made between the defend- 
ants and the plaintiffs through a firm 
called Ghaneshyam Dass and Co., the brokers, 
as I understand, purporting to act on 
behalf of both parties: and the contrast 
was for the sale of a sertain quantity of 
Hessian. Apparently, the market went 
down and the buyers, who are the plaintiffs 
in the case, refused to take delivery, and, 


Justice 


N. 


* 
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a dispute arose, Thereupon, the defendants 
relied upon the arbitration clause in the 
sontract, which was in the usual terms 
and provided that any dispute whatsoever 
arising on or out òf this contract should 
be referred to arbitration under the rules 
of the Bengal Chamber of Commerce’’, and 
go on. 

The plaintiffs have brought this action 
in effect for the purpose of setting aside 
the contract, relying upon an allegation 
that whereas the brokers Ghaneshyam Dass 
and Co. purported to act as brokers, they 
were in fact identical with the defendants 
who were the sellers and that consequently 
the plaintiffs were not bound by the son. 
tract. 

The learned Judge has found that this 
contention goes to the very root of the 
whole contract and is nota dispute arisin 
out of the contract or in connection there- 
with. I should prefer to put it in a 
rather different way. I think that the 
plaintiffs in this case are impeaching the 
contract within the meaning of the judgment 
of Lord Justice Lindley in Kitts v. Moore 
(1). The learned. Lord Justice pointed 
out in tĦat coase that the plaintiff brought 
an action for an ordinary partnership. 
account and asked for an injunction to 
restrain the arbitration proceedings: and 
that he did so upon the footing that the 
agreement which contained the arbitration 


clause was for some reason not binding, 


whether for fraud or mistake, or surprise, 
` or for some other reason, which could not 
be said, because the statement of claim 
bad not been launshed but his equity 
was to impeach that agreement. Therefore, 
it appears that if the plaintiffs in this 
oase had been alleging that they were 
not bound by the contract because they 
had been induced to enter into it by reason 
of some fraud on behalf of the defendants, 
that would have been a claim which 
impeached the coutract which contained the 
arbitration clause. J do not see any difference 
in principle between that case and the 
present one, where, I understand, the 
contention put forward by the plaintiffs 
is that the gentlemen who were put forward 
as brokers and purported to act as brokers 
were not in fact brokers, but were in fact 


(1) (1895) 1 Q. B. 253 at p. 260; 64 L. J. Ch. 1652; 
12 R. 48; 71 L, T. 676; 43 W, R. 64, 
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sellers, As to whether that stentin is 
a right one or not, I, of course, do not 
express any opinion whatsoever, that is not 
a matter before us. In my judgment 
this is a case in which the plaintiffs are 
impeaching the contract, and sousequently 
the Court was right in staying the arbitra- 
tion proceedings until the question whether 
the contract could be successfully impeached 
or not, was decided. i 

With regard to the case to which the 
learned Counsel for the appellant re- 
ferred, M’Harg v. Universal Stock Exchange 
(2), the reportof the judgment is exceed- 
ingly scanty and it does not to my mind 
make it clear whether this particular 
point, namely, that the plaintiff was impeach- 
ing the whole of the contract in that case, 
was relied on: at all events, I think that 
the principle which is laid down in Kttts 
v. Moore (l) is clear and applies to this 
oase. 

Cousequently this appeal must be dis- 
missed with costs. 

This judgment, it is conceded, will govern 
the other Appeal No. 47, which is accord- 
ingly dismissed with costs. 

. Wooprorrsr, J.—I agree, 
Appeal dismissed. 





(2) (1895) 11 T. L. R, 409, 


BOMBAY HIGH COURT. 
Sreconp Orvin Arrear No. 696 or 1916, 
January 28, 1918. 
Present:—Sir Stanley Batchelor, KT., 
Acting Chief Justice, and Mr. Justice 
Shah. 
DHONDIRAM CHATRABHUJ 
MARW A DI—~P.aintigF—~APPELLANT 
‘versus 
SADASUK SAVATRAM MARWADI— 


DeFENDANT— RESPONDENT. 
Promissory note executed outside British India, not 
property stamped, whether can be sued wpon-—Stamp 
Law of Hyderabad State— Stamp Act (IT of 1899), s. 35. 
If the law of a foreign country in which a docu- 
ment is executed provides no more thanthat the 
agreement contained in the document shall not be 
received in evidence because ib is not stamped, then 
the agreement may be sued upon and enforced in a 
Court in British India; but if the law of the foreign 
country provides that, by reason of the want of 
stamp, the agrapment itself which is contained in 
the unstamped document shall be void, then the 
plaintiff cannot succeed ina Court of British India 
because es hypothesi there would be no contract on 
which he could succeed. [p. 175, col. 2] 
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Plainty¥f sued defendant on a promissory note 
executed in ‘the Hyderabad State. The note was 
stamped with the stamp which - would have been 
required in British India but did not bear the 
stamp required by the laws of the Hyderabad State. 
By the law of that State, which was a mere repro- 
duction of section 36 of the Indian Stamp Act, the 
document was not receivable in evidence, although the 
agreement contained in it was not void: 

Held, that the promissory note could be sued upon 


in British India,’ [p. 176, col. 1.] 
Second appeal from the decision of the 
First Class Subordinate Judge, Nasik, 


in Appeal No, 145 of 1915, reversing the 
deoree passed by the Sabordinate Judge, 
Malegaon, in Civil Suit No. 323 of 1914, 

Mr. G. S. tao, for the Appellant. 

Mr. Coyajee (with him Mr. A. G. Desai), 
for the Respondent. 

JUDGMENT, 

BATCaELOR, AG., C. J.—The plaintiff, who 
ig a Marwadi, resident in the territories 
of His Exalted Highness the Nizam, sued 
the defendant, a Marwadi, resident in 
British India, on a promissory note dated 
the Zlst of August 1918. The suit waa 
brought in the Court of the Subordinate 
Judge at Malegaon in the Nasik District. 
The promissory note is stamped with the 
stamp which would have been required in 
British India. The note was executed in 
Hyderabad State and does not bear the 
stamp which is required by the laws of 
that State. On this ground the defendant 
has claimed that the suit will not lie in 
the British Indian Court, and he has suc- 
ceeded ix this contention in the lower 
Court of Appeal. It appears to me that 
the learned Judge below was wrong in 
the view whish he took upon this point, 
and that the question is settled for ua by 
the decision in Bristow v. Sequeville (1). 
There Rolfe, B., in delivering the judgment 
of the Court, said: “I agree that if for 
want of a stants a contract made in a 
foreign country is void, if canaot be en- 
forced here.” Ha continued, referring to 
Alves v. Hodgson (2): “If that oase meant 
to decide, that where a stamp is required 
by the revenue laws of a foreign State 
before a document oan be received in evi- 
dense - there, it is inadmissible in this country, 


I entirely disagree.” The words that 
(L; (1850) 5 Ex, 275 at pp. 278, 279; 3 Car, & K. 64, 
ee ah Hx. 289; 14 Jur 674; 82 R. R. 664; 155 B. 


Ry 1 
ny (1797) 4 T. R. 241 at p, 243; 101 E. R. 953; 4 R, 
ı 40d, 
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the interpretation placed upon ` 


Lord Kenyon in Alves v, Hodgson 
reported to have used are these: 
said that we cannot take notice 
revenue laws of a foreign country: 
think we must resort to the ,laws 
country in which the note ` was 
and unless it be good there; it i 
obligatory ina Court of Law here,” These 
words must now be understood subject to 
them in 
the Court of Exchequer. The argument 
in Bristow’s case (1) further explains the 
view which the Court took, In the course 
of that argument Pollock, C. B., referred to 
James v. Catherwood (3) aud BANG ka 
“There the defendant’s Counsel objected 
that certain receipts for money lent in 
France were inadmissible, and, offered to 
shew that, by the law of France, such 
receipts required a stamp; but Abbott,. 
C. J., admitted them; and, on motion fora 
new trial, said, ‘This point ig too plain 
for argument. It has been settled, or at 
least considered as settled, ever since the 
time of Lord Hardwicke, that, in a British 
Court, we cannot take notice of the revenue 
laws of a foreign State. It would be pro- 
dustive of prodigions inconyenienge, if, 
in every case in which an instrument was 
executed in a foreign country, we were to. 
receive in evidence what the law of that. 
country was, in order to ascertain whether 
the instrument was or was not yalid.’”’ 
Clearly, therefore, as I understand this 
authority, the decision is to this effect that, 
if the law of the foreign country in which 
the document was executed provides no more 
than that the agreement shall not be received 
in evidence, because it is not stamped, then 
the agreement may be sued upon and enforced 
in a Court in British Ifdia; bué if the 
law of the foreign sountry provides that, 
by reason of the want of stamp, the agree- 
ment itself which is contained in the 
unstamped document shall be void, then 
the plaintiff cannot succeed in a Court of 
British India, That would be manifestly 
so, because ex hypothe: there would be no 
sontract on which he sould gneseed. Now 
in the particular case before us, the only 
evidence which we have as to the provisions 
of the law of the Hyderabad State in 
regard to such a document as this, is 
contained in saction 35 of the Stamp Act 
(8) (1828) 3 D. & R, 190 
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of that State, -which is a mere translation 
into Urdu of the provisicns of section 35 
of our own Stamp Act of 1899, Itappears 
to me that if the lLe.vislature had had 
the judgment of the Court of Exchequer 
precisely in view, they could hardly have 
followed more closely the line of distinction 
which that Court adopted, for in section 
35 of the Stamp Act, what is provided 
is, that “ No instrument chargeable with 
duty shall be admitted in evidence for 
apy purpose by any person having by law 
or consent of parties authority to receive 
evidence, or shall be acted upon, registered 
or authenticated by any such person or 
by any public officer, unless such instru- 
ment is duly stamped,” that is to say, the 
Legislature of Hyderabad has provided 
that the unstamped instrument shall not 


in any ciroumstances be receivable as 
evidence. Bnt the law does not declare 
that the agreement is void because it 


happens to be contained in an unstamped 
instrument. 

On these grounds, I am of opinion that 
the appeal must be allowed, and since no 
other defence to the claim was made in 
the lower Court of Appeal, I think the 
decree must be reversed, and the plaintiff’s 
claim must be decreed with costs through- 
out. 

Suan, J.— I am of the same opinion. 

Decree reversed, 





PATNA HIGH COURT. 
Civit Revistos No, 261 or 1917. 
March 22, 1915. 

Present:—Mr.Justice Roe and 
Justice Sir Ali Imam, Kr. 
JHOTU LAL GHOSH— Petitioner 
versus 


GANOURB! SAHU—Opposire PARTY. 


Civil Procedure Cede (Act V of 1908), s. 115—~Limi.. 


tation, erroneous decision on question of—Revision, 
whether lies. 

The question whether or not a petition for the 
restoration of a suit is barred by limitation is a 
question specifically within the province of the Court 
to decide and an error, whether of law or of fact, made 
by the Court in deciding this question is notan error 
in the exercise ef jurisdiction which would entitle the 
© aggrieved party to move the High Court in revision. 
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Civil revision against an order of the, 
District Judge, Bhagalpur, dated the 25th. 


August 1917, confirming that of the. 
Munsif, Banka, dated the 12th June 1917.: 

Mr. Laht Mohan Ghose, for the Peti- 
tioner. ; 

Mr. Gour Chandra Pal, for the Opposite 
Panty. 

JUDGMENT. 

Imam. J.—It has been pointed out to us 
that the Munsif, in holding as he did 
that the petition for restoration was not 


barred by limitation, had‘in fact fallen 
info an error, and that the ‘fasts would 
disclose that the petition was so barred; 
but we do not regard this contention as 
of any substance inasmuch as even if it 
be conceded that the Mansif had fallen 
into an error, be it of law or of fact, 
this is not an error in the exercise of 
jurisdiction under section 115 of the Code. 
This petition is rejected with casts, 

Ros, J.—I agree. There is no substance 
in ‘the suggestion that the Munsif had no 
jurisdiction because the case was barred 
by limitation. The question whether or not 
it was barred by limitation was a question 
specifically within the province of the 


' Court to decide, 


Application rejected, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEGRER No, 1732 
or 1914, 

August 3, 1917, 

Present :—Mr. Justice Walmsley 
and Mr. Justice Greaves. 
PRAN KRISHNA PAN—Puaintirr— 
APPELLANT 
Versus 


ATUL KRISHNA MUKHERJEE anp 


oTHERS— DEFENDANTS— RESPONDENTE, 

Bengal Tenancy Act (VIII B. O. of 1885), ss. 16), 
167—Incumbrance—Morvtgage of portion of non-trans- 
of holding aé 
rent sale, right of, ic annul the mortgage. 

The sale in execution of a rent decree, of a nou- 
transferable occupancy holding, a part of which is 
under a mortgage, is subject to the mortgage with 
the right in the execution-purchaser to annul 
the mortgage im the mode provided for in. 
section 167 of the Bengal Tenancy Act 

+ 
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Such mortgage, being a transfer of a part only of 
the holding, is an incumbrance within the meaning 
of section 16f of the Bengal Tenancy Act and 
although liable fo be annulled by a purchaser at a 
rent-sale, cannot be ignored by the landlord. A 
notice must bə given under section 167 of the Act 
for itsannulment. [p. 178, col 2. 

To a suit to enforce the mortgage of a portion of 
a non-transferable occupancy holding against the 
tenants-mortgagors and the purchaser of the holding 
at a rent-sale, the landlord, though a proper party, 
is not a necessary party. [p. 177, col. 2; p. 179, col. 1.] 


Appeal against the decree of the Addi- 
tional Subordinate Judge, Burdwan, dated 


the 8th March 1914, reversing that 
of the Munsif, Kalna, dated the 28th 
February 1913. 

Babus Jyoti Frosad Sarbadhicarry and 


Harendra R. Sarbadhicarry, for the Appellant, 

Dr. Dwarkanath Mitter and Babu Sarat 
Kumar Mitter, for the Respondents, 

JUDGMENT. 

_ WaALMSLEY, J.—The plaintiff is the appel- 
lant: in 1813 B.S. he lent Rs. 100 to tke 
predecessor of the defendants Nos. 1, 2 and 
3 and the latter executed a mortgage bond 
hypothesating the Jamai land‘ now in suit 
and some other land. The present defend- 
ants sold the Jamai lands to defendant No. 4, 
who paid the plaintiff Rs. 100 out of 
the amount due to him. The suit ig for the 
balance due on the bond. After defendant 
No. 48 purchase the landlord sued the 
tenants for rent, and obtained a decree. In 
execution of that decree the fote was put 
up for sale and bougnt by defendant No. 5. 
The lower Ap:ellate Court finds that this 
purchase waa en behalf of the landlord, and 
that the landlord afterwards settled the land 
with defendart No. 6, 

The first Court desreed the plaintiff's enit, 
but on appeal hy defendant No, 6 tbat deei- 
sion was reversed so far as it related to the 
Jamai lands. 

It is to be noted that the mortgaga covered 
about two-thirds of the jote, not the entire 
aren, 

For the plaintiff it ig nrged that the sale 
for arrears of rent did not affest his rights 
as mortgagee, because the sale prcolamation 
was issued under section 163 (2: (a), that 
even if the proclamation be treated as one 
under clause (b) the sale was not followed 
by action under section 167, that inasmuch 
_ a8 the mortgage was ofa part only of the 
jote the question of transferability dora not 


arise, and that the lower Appallate Court was 
` ° » 


12 


wrong in abstaining froma decision as to 
whether defendant No. 6 is a benamdar 
for defendant No. 4, because the latter as 
purchaser from the successors of the original 
mortgagor cannot question the mortgagee’s 
rights. 

In view of the Muusif’s finding on the 
last point, itis to ke regretted that the 
Appellate Court did nct ecmeto a conclusion, 
but I think that the appeal can be decided on 
the findings recorded. 

The first argnment noticed above does not 
seem to have any substance in it. A printed 
form was used for the sale proclamation, 
and it is headed section 163 (2) (a). No 
one, however, suggests thatthe holding was 
either a tenure or the holding of a razyat 
holding at fixed rates, and it follows that 
the form ought to have been one under 
section 163 (2) :b). In the circumstances 
of the case no one was misled by the 
wrong form being used, and I think no 
importance ought to be attached to the 
mistake: 

Even so, the appellant urges, action 
ought to have been taken under section 157 
by the purchaser, and as no action was 
taken under that section, the plaintiff san en- 
force his mortgage lien against the portion 
of the Jote that was hypothecated. Here 
the respondent-defendant No. 6 raises the 
objection that his possession is by virtue 
of a settlement from the landlord, and his 
interest cannot be assailed without making 
the Iardlord a party. The appellant's 
answer to this objeotten is that be is not 
seeking any relief against the landlord, 
l thik it is unfcrtunate that the plaintiff 
hag not made the lundlord a party, but I 
cavort held that the snit - cannot proceed 
with: ut the landlord. The decree will not 
bind the landlord, and defendant No. 6 
may ar another stage have an opportunity 
of taking shelter under his settlement from 
the landlord. 

As for the decision of the lower Appellate 
Court degardirg the mortgage cf a non» 
tr referable holdirg, the learned Subordinate 
Judge’s judgment was written befcre the Full 
Bench decision in Payam yi v. Ananda Mchan 
koy (1) ard itis not necessary to discuss 


his reasoning, 


(1) 27 Ind. Cas. £t; 42 C. 172 at p. 223; 18 C. W, 
N, $71; £00. L, J. 62 (F. B.}. 


<5 


178 


INDIAN CASES. 


[1918 


PRAN KRISHNA PAN V, ATUL KRISHNA MUKHERJEE, 


I agree with my learned brother that the 
appeal should be allowed, and the decree 
of the first Court restored with costs in all 
Courts. 

Greaves, J.—This is an appeal by the 
plaintiff from a decisien of the Subordinate 
Judge of Burdwan, reversing a desision in his 
favour of the Munsif of Kalna. The 
material fasts are shortly as follows :—One 
Juran Sheikh in the month of Sravan 1313 
executed in favour of the plaintiff a mort- 
gage bond to secure a sum of Rs. 2,100 and 
thereby mortgaged to the plaintiff to secure 
the principal and interest due on the bond 
a portion of his non-transferable occupansy 
holding, which he held under one Srimati 
Priyambada Debi. The plaintiff alleges in 
his plaint that the bond wasregistered, but 
there is no finding on this point or as to 
whether the incumbrance was notified to 
the landlord, buf no point was made as to 
this, Juran Sheikh died leaving as his 
heirs defendants Nos. 1, 2 and 3, who sold 
(inter alia} the mortgaged premises to de- 
fendant No. 4. The landlord obtained a 
rent decree against defendant No. 4, and 
in execution thereof the lands were sold 
and purchased by the landlord in the 
benamz name of defendant No. 5, and were 
settled with defendant No. 6. The real 
question that arises on this appeal is 
whether as a result of the sale the plaintift’s 
rights under his mortgage have been əx- 
tinguished or are still subsisting. The 
Munsif, as already stated, desided in the plaint- 
iff's favour and held that the incumbrance 
was not affected by the sale in execution 
of the rent decree but the Subordinate 
Judge held that the mortgage being a 
transfer was not binding on the landlord 
as the holding was an occupancy holding 
and not transferable. Three points are 
raised on appeal. First, itis said that the 
sale was under the provisions of section 163 
(2) (a) of the Bengal Tenancy Act and 
that, therefore, the sale was subject to the 
mortgage, secondly, itis said that even if the 
sale was under the provisions of section 163 
(2) (b) of the Act, the mortgage is an in- 
gumbranee and is still subsisting as it has 
never been annulled under section 167 and 
thirdly, it is said that there is no finding as 
to whether defendant No.6 is a benamdar 
for defendant No. 4. 

So far as the first point is concerned, it 


appears that the proclamation wa§ upon a 
printed form headed section 163 (2) (a) 
and it was stated therein that there was no 
incumbranse on the property to be sold. 
In the view I take of this appeal it is not 
necessary for us to decide if this ground of 
appeal is well founded, and I will for the 
purposes of this judgment assume in favour 
of the respondent that the sale was in faat, 
although not in name, a sale under section 
163 (2) (b). But assuming this point in the 
defendant’a favour, I think that the appel- 
lant is entitled to succeed upon the second 
ground. The mortgage was a transfer of a 
part only of the holding and not by way of 
sale and did not entitle the landlord to 
possession [Dayamuyd v. Ananda Mohan Roy 
(1), proposition 2,] and the mortgage was 
therefore, an incumbrance within section 
161 of the Bengal Tenancy Act, although 
liable to be annulled by a purchaser ata 
sale for arrears of rent [Jog Narain Singh 
y. Badri Das (2)], and it could not be 
ignored by the landlord. That a sale 
under section 163 (2) (b) does not ipso 
facto cancel incumbrances and that a notice 
must be given under aection 167 see 
Beni Prosad Sinha v. Rewat Lall (3) and 
Kalikananda Mukherjee v, Bipro Das Pal 
Choudhuri (4), the procedure provided by 
section 167 being the only mode of 
annulling an incumbrance [Soshi Bhusan 
Guha v. Gogan Ohunder Shaha (5) and 
section 166 (2) of the Bengal Tenancy 
Aot]. It follows, I think, from these 
authorities that the sale by the landlord 
in execution of his rent decree was 
subject to the mortgage, but with the 
right in the purchaser (in this case the 
landlord) to annul the mortgage within 
one year. This the landlord as purchaser 
has not done and consequently I think 
that the defendant No, 6 took the land 
in settlement subject to the mortgage 
which is, I think, still subsisting. It ig 
not necessary for me to deal with the 
3rd ground of appeal in view of what is 
stated above, but if I had been against 
the appellant on his 2nd ground of appeal, 
I should, I think, have felt bound to 
send the case back for a finding on the 


(2) 18 Ind, Gas. 144; 16 O. L. J. 156. 

(3) 24 C. 746; 12 Ind. Dec. (x. s ) 1165. 

(4) 26 Ind. Cas, 436; 21 C. L. J, 265; 19 0. W., N. 18, 
(6) 22 C. 364; 11 Ind, Dea, (N. 3.) 244 : 
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3rd grgund. I do not understand the 
reasons of the Subordinate Judge in not 
coming to a finding on the 2nd issue; 
the fact that defendant No. 4 is not the 
original mortgagor makes no difference, 
for a purchaser of the mortgagor’s share 
stands, so far as the land is concerned, 
exactly in the same position as if he was the 
original mor! gagor, and if in fast he is, as is 
alleged, the real owner and defendant No. 
6 only his benamdar, he sould not, I 
think, any more than the original mort- 
gagor, have repudiated the mortgage, but 
Lam not desiding this. 

It is urged on behalf of the respond- 
ent that the landlord is a necessary 
party to the suit, and that the suit 
must fail on this account. I think 
it would haye been better that he should 
have been made a party to avoid any 
possible fnture litigation as in his absence 
this decision cannot, of course, bind him; 
but I do not think that he was a necessary 
party to the suit as he is not a person 
having an interest in the mortgage security 
or in the right of redemption within Order 
XXXIV, rule 1, of the Code of Civil 
Procedure. Moreover, Ido not think that 
gua landlord his interest is in any way 
affected. -When the rent was in arrear 
he sold the holding subject to the mort- 
gage, but with the power in the purchaser 
to annul the mortgage, that is to say, 
his position gua landlord was not affected 
by the mortgage, and if any one other 
than himself had been the purchaser, I 
do not think, although I am not desiding 
this, that at any future rent sale his 
right qua landlord would have been affect- 
ed by the mortgage. Whether the fact 
that he, gua purchaser, failed to annul 
the inscumbrance has affested his rights 
-qua landlord may have to be desided 
‘hereafter, if at the time of any future rent 
sale the incumbrance is still undischarged 
Ali that this judgment decides is that 
as the present tenant derived title from 
him as purchaser at the rent sale and as 
she as such purchaser did not annul the 
incumbrance, the insumbrance is still 
subsisting. 

In the result the appeal succeeds and 
‘must be decreed with costs im all Courts 
‘and the decree of the Munsif is restored, 

Appeal accepted, 
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PATNA HIGH COURT. 

Crvit Revision No, 306 or 1917, 
May 17, 1918. 
Present:—Mr. Justico Mullick and Mr, 
Justice Thornhill. 
NATHUNI RAM AND oTHERS— 
PETITIONERS 
VETEUS 
Musammat SHEO KOER AND OTHERS — | 


OPPOSITE PARTY. 

Civil Procedure Code (dct V of 1908), s. 115, O. 
XXII, r. 1—Withdrawal of suit—Formal defect— 
Court, duty  of—Revision—High Oourt, power of 
interference of, 

In order to allowa plaintiff to withdraw a suit 
with liberty to bring a fresh suit, itis not sufficient 
that the trial Court should say or suggest that there 
is a formal defect; the existence of such adefectis a 
condition precedent to the exercise of jurisdiction 
under Order XXIII, rule 1, of the Civil Procedure 
Code. [p. 180, col. 2] 

The High Oourt has power to set aside in revision 
an order allowing a plaintiff to withdraw suit with 
permission to bring a fresh suit, if the order has been 
improperly made and would prejudice the defendant, 
[p. 181, col. 1.] 


Civil revision from an order of the Munsif, 
3rd Court, Arrah, in T. S. No. 642 of 1916, 
dated the 20th September 1917, 

Mr. Shiveshwar Dayal, for the Petitioners. 

Mr. Naresh Chandra Sinha, for the Opposite 
Party. = 

JUDGMENT, 

THORNHILL, J.—The defendants were sued 
by the plaintiffs in the Oourt of the 
Munusif, 3rd Court, Arrah, seeking to 
recover Rs. 802, principal and interest, 
alleged to be due on a mortgage bond, dated 
the 28th of September 1909, said to have 
been executed by the defendants Ramphal 
Ram and Chattoo in their osapasity of 
karta of their zjmal family in favour of 
Balgobind. The plaintiffs claimed through 
Balgobind and alleged that the mortgaged 
properties consisted of °(1) a house and 
(2) an orchard. The petitioners are osn- 
cerned with the house and allege that the 
same was sold to them in 1903 the vendors 
solemnly affirming that there was no 
mortgage or lien on the property. They 
further allege that after their purchase 
they spent Rs. 3,000 in re-building and 
repairing the house and if is now said 
that the mortgage bond is a bogus one. 

The suit was instituted on the 3lst of 
Ostober 1916 and by the 19th of September 
1917 all the plaintiffs’ witnesses had been 
examined and on the said date one of the 


180 
NATHUNI RAM V., SHEO KOER, 


defendants’ witnesses was also examined 
and cross-examined. On the next day a 
further witness of the defendants was 
examined in chief, when the plaintiffs filed 
a petition asking to be allowed to withdraw 
from the suit with permission to bring a 
fresh suit on the ground that some legal 
defects occurred in the suit and that there 
was defect of parties. This application 
was granted. it would appear from the 
order made by the learned Munsif that 
the defendants did not raise any pleas 
of legal defect of parties or otherwise 
which would defeat the plaintiffs’ case. It 
is urged on behalf of the present peti- 
tioners that there was no formal defect 
of any kind in the case but that the 
évilence on behalf of the plaintiffs. was so 
full of contradictions and discrepancies that 
their suit was bound to failand, therefore, 


the plaintiffs resorted to the device of 
applying for withdrawal of suit. The 
petitioners allege that in consequence of 


the Munsif’s order they bave been seriously 
prejudiced. It is to be noted that no legal 
defect has been set out in the plaintiffs’ 
petition for withdrawal nor has the learned 
Munsif found as a fact that any specific 
defecteexisted. The learned Vakil for the 
plaintiffs was unable to satisfy this Court 
that there was any real defect and certainly 
nothing that conld not have been cured by 
amendment. In Hira Lal Mitra vy. Uday 
Chandra Dey (1) it was beld that the object of 
rule 1, Order KAJU, Civil Preeedure Cede, ts 
not to enable a plaintfl, afier ke bas failed to 
sondoct his svit with preper care ard 
diligence ard after bis witnesses have 
failed to suppert his caste, to cbtain an 
opportunity of e mmercirg the trial afresh 
in order to avoid the result of his previcus 
misconduct of the ore and prejudice tle 
opposite party; and the crdercfthe Mursif 
was set aside on the sinple groind that 
his onder failed to disehse try fonal 
defects in the svit cr other stffcert 
pround ky reason of which it shculd Love 
been granted. In the present case ibe 
learned Muns f, after recitirg that the 
plantiffs had filed a petition withdrawing 
the suit on the grcund that some lepal 
defects bad cecurred in the snit and thet 
there was defect of parties, crdered t) at 
“the plaintiffs are permitted to withdrew 
(1) 14 Ind. Cas. 83; 16 0. L. T. 103; 16 O. W. N. 1027, 
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the suit with permission to bring fresh 
suit, if not barred”, This order was passed 
on 20th September 1917. The petitioners 
within a week instructed their Pleader to 
take steps to have the order set aside. 
The Pleader directed them to get for him 
a certified sopy of the evidence, and owing 
chiefly to the intervention of the holidays 
he was unable to obtain a Rule from this 
Court before the 4th December 1917. This 
was obtained before he had any notice 
that the plaintiffs had instituted a fresh 
suit, soit can hardly be said that there was 
any delay on the part of the petitioners. 
It appears clear that it is not sufficient 
that the trial Court shonld say or suggest 
that there is a formal defect but that the 
existence of sucha defect is a condition 
precedent to the exercise of jurisdiction 
under Order XXIII, rule 1. In Bansi Singh 
y. Kishun Lall Thakur (2) it was decided that 
section 115 of the VUivil Procedure Code 
did not epply where a oase had been 
withdrawn with leave to bring a fresh 
suit, inasmuch as it sonld not be said that 
the case was one which had been “decided” 
by a Court subordinate to the High Court, 
It appears, however, thatthe Court admitted 
that it might Lave interfered in exercise 
of its extraordinary jurisdiction under the 
Charter but it saw no suffisient reasons 
for doing so. The Court did not give any 
specific meaning to the word “case” as 
used in sention 115 Tt is nowhere 
defined. In Motalal Kashibhat y, Nana (3., 
which wus decoded under section 622 of 
the old Code being eqaivalent to section 
115 of the present Code, the Court observed 
in relation to the word “omre” that “a 
word of such general import must be 
controlled by dve regard to the purpose 
for which section 622 was framed. This, 
it cannot be doubted, waa to enable a 
party to a suit to get a desision or order 
of a lower Court rectified by the Hgh 
Court when there wru'd otherwise be no 
remedy” See also Dhapi v. Rim Pershad 
(4). Again in Ohattarpul Sings vy Raja Ram 
(5) Makmond, J., was of opinion that the 


word srhenld be nnderstond in its broadest 
12) 26 Ind. Cas. 203; 41 O. 622. 
(8) 18 B. 35; # Ind Dec. N s.} 332. 
(4) 140. 76%; 12 Ind, Jur. Y7; 7 Ind, Dea (N.s) 
02. ka 
(5) 7A. 661; A. W. N. (1885) 156;4 Ind. Deo, (N. 5.) 
854. 
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and most ordinary sense, unless there were 
specific reasons for narrowing its meaning. 
Af all events cases of the nature of the 
one now hefore us have undoubtedly been 
dealt with under the Code of Civil Procedure 
and can only be explained by giving a 
broad and generous interpretation to the 
section. In Kharla Oompany Limited vy. 
Durga Charan Chandra (6), which is a case 
very similar ta the present one, Mookerjee, 
J., says: Jf, therefore, the order was 
irregularly made it ought not to ba allowed 
to stand, 
that after an order under section 373 of 
the Code of 1852 ‘similar to Ordtr XXIII, 
rale 1 of the new Oode) has been 
improperly made, it is sompetent to this 
Court to interfere by way of revision’. 
We consider the petitioners have been 
seriously prejudiced by the order of the 
Maunsif, and having regard to the number 
of authorities showing that our interference 
is justified, we set aside the order of the 
learned Munsif dated the 2Uth Saptember 
1917, and declare the newly  institured 
suit to be null and void, and direct that 
the learned Munsif do proceed to deal 
with the case against these petitioners 
from the stage at which it had reached 
when the order was made, The petitioners 
are entitled to their costs, which we assess 
at Rs, 16. 
Mouttck, J.—I agree. 
Order set aside, 


(6) 5 Ind. Cas. 187; 11 C. L. J. 45. 





PUNJAB CHIEF COURT. 
Civin Revision Petition No, 
April & 1918. 
Present :—-Mr. Justice Soott-Smitb. 
. MUNNA LAL—Derenvayt—Paerriioner 
Versus 
CHHABIL DAS— PLAINTIFE, AND 
OTe EBR- DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 115, Q. 
XXII, r. \—“Sufficient grounds,’ meaning of ~ Permission 
to unthdraw suit with liberty to bring fresh one — 
Revision, whether lies Š 
An ord-r passed under Order XXIII, rule 1, Civil 
Procedure Code, giving the plaintiff permission to 
withd:aw the suit with liberty to bring a fresn one, 
is open to interference by the High Court in revision. 
ip. 182, col. 1.] a ° 
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The words “sufficient grounds” in Order XXIII, 
rule l (2) (b), Civil Procedure Code, are ejusdem generis 
with the defect referred to in rule l (2) ta» of the 
Code, so that permission to withdraw a suit with 
liberty to bring a fresh suit cunnot be granted except 
on grounds which are of the same nature as the 
grounds specified in clause (a). [p. +82, col. 1.] 

Aiya Gounden yv Jayan Mandalathipathi Gopanna 
Mauradiyar, 26 Ind Cas. 67; 1 L. W, 725; 18 M. L. T. 
253; 27 M L. 4, 490: +:914) M, W. N. 882 and Hriday 
Nath Parai v. Akshay Lal, 39 Ind. Cas. 9838; 25 
C.L. J. 454, relied upon. 


Petition, under section 44 of Ast TII of 
1914, for revision of the order of the 
Subordinate Judge, lst class, Delhi, dated 
the 17th April 1917, allowing the plaintiff 
to withdraw his case with leave to bring 
a fresh suit, if so advised. 

Lala Mool Chand, R. S., for the Petitioner. 

Lala Mote Sagar, R. S., for the Respond- 
ents, 

JUDGMENT.—Manna Lal mortgaged a 
certain house to Sri Kishen Das on the 
12:h March 1895. Sri Kishen Das was 
adjudicated an insolvent and his property 
vested in the Official Assignee, Bombay. 
Chhabil Das  plaintiff-respondent, on the 
allegation that be had purchased the in- 
solvent’s mortgage rights in the house, 
referred to brought the present suit for 
recovery of money due on the mortgage 


“by sale of the house mortgaged. He pro- 


pounded a sale-deed in his favour dated 
the 17th July 1916 bat the deed is uns 
registered, and one of the objections raised 
by the defendants was that it required 
registration and as if had not been re- 


gistered it was inadmissible in evidence. 
Upon this point an issue was framed, 
At a subsequent hearing on the 1th 


March plaintiff applied to amend his plaint, 
saying that he wished fo inolude as part 
of bis cause of action a later registered 
sale-deed dated the 29th January 1917, 
The Court rejected his application for 
amsndment. Then on the 16th of April 
1917 be applied for leave to withdraw 
the suit with liberty to bring a fresh 
suit under Order XXIII, rule l, Civil Pro. 
sedure Code This applisation was granted 
by the lower Court and Munna Lal 
defendant has coma up to this Oourt on 
the revision side. 

Mr. Mool Chand on behalf of the 
patitioner arges that Order XXIII, rule 1 
(2), clause (a), does not apply because the 


“Court has not held that the suit must 


182 INDIAN CASES. 


DHARN V. DILDAR KHAN, 


fail by reason of some formal defect, and 
that clause (b) does not apply because 
the words “other sufficient grounds” in 
that clause are ejusdem generis with the 
defect referred to in slause (a). On 
behalf of the respondents 16 is contended 
that the order of the lower Court is not 
open to revision and Bans: Singh v. Kishun 
lall Thakur (1) is relied upon, wherein 
it was held that the High Court had no 
power to interfere on the revision side 
under section 115 of the Code of Civil 
Procedure with an order passed under 
Order XXITI, rule 1, Civil Procedure Code. 
That ruling, however, was dissented from 
in a later ruling of the same High Coart 
reported ss Rajendra Lal Sur v. Atal 
Bihari Sur (2), Numerous cases have been 
cited by Counsel for the petitioner to 
show that the High Courts have often 
interfered on the revision side with orders 
passed under Order XXIII, rule 1, Civil 
Prosedure Code. Amongst them are the cases 
reported as Hriday Nath Parar v, Akshay 
Tal (8), Aiya Gounden v, Jayan 
Mandalathipathi Gopanna Mauradiyar (4), 
Ram Qhandra Das vy. Hachunia Fakir (5), 
Hira Lal Mitra v. Uday Ohandra Dey (6) 
aud Gulab Dei v. Patan Din (7). 

I am, therefore, not prepared as at 
present advised to hold that this Court 
has no power to interfere on the revision 
side with the order in question. 

Aiya Gounden v. Jayan Mandalathipatiz 
Gopanna Mauradiyar (4) is authority for the 
view that the words “sufficient grounds” refer- 
red to in Order XXIII, rule 1 (2) (b), Civil 
Procedure Code, are ejusdem generis with the 
defect referred to in rule l (2) (a) of the 
same Cade. If Hriday Nath Parai 
y. Akshay Lal (3) it was held 
that clause (b) of rule 1 must be read 
in conjunction with clause fa), so that 
permission to withdraw a suit with liberly 
to bring a fresh snit cannot be granted 
except on grounds which are of the sama 
nature as the grounds specified in olause 


(1) 26 Ind. Cas, 203; 41 C. 632. 

(2) 39 Ind. Cas, 969; 44 C. 454: 25 C. L. J. 456. 

(8) 39 Ind Cas. 963; 25 C. L J, 454 

(4) 26 Ind Cas. 57; 1 L. W. 720; 16 M, L. T. 253; 27 
M. L. J. 480; (1914) M. W. N. 832, 

(5) 35 Ind. Cas. 843. 

(6) 14 Ind. Cas. 33; 16 C. L. J. 103; 16 C. W.N. 


1027. 
< (7).30 Ind. Oas. 351; 20. L. J. 461, 
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|| 
(a). Now, the ground upon which the 


plaintiff asked for leave to withdraw was 
that his suit might fail by reason of the 
fact that the sale-deed upon which he 
sued was unregistered. In other words, 
he was afraid that his suit might fail by 
reason of a formal defest in the deed 


which formed part of his cause of astion.. 


I am, therefore, of opinion that the defect 
was of the same kind as that stated in 
Order XXIII, rule (2) (a), and that this 
was a sufficient ground for allowing him 
fo institute a fresh suit for the subject- 
matter of bis suit. I, therefore, reject the 
application. It has been urged that in any 
case the lower Court should have allowed 
costs to the defendants. I am inclined to 
agree with this, but I think that the ends 
of justice will be met by ordering that 
the parties shall bear their own costs in 
this Oourt and I order accordingly. 
Rewsion rejected, 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Civit Averat No. 312 or 1917. 
October 29, 1917. 
Fresent:—Sir Henry Drake-Broskman, 
KT. J. O. 

DHARN AND OTHERS— DEFENDANTS — 
APPELLANTS 
VETSUS 
DILDAR KHAN AND OTHERS— 


PrLaintirys— RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), Sch. IT, para, 1 
—Order of reference in general terms—Arbitrators, 
power of, to decide question of costs. 

The parties to the present suit applied to the Coart 
to refer their disputes to arbitrators, on which an 
order of reference was made describing the matter in 
difference as entered in the plaint and the defendants’ 
written statement. An award was filed granting the 
plaintiff the injunction prayed for by him and order. 
ing the defendants to pay the plaintiffs’ costs. The 
defendants objected to the award ona number of 
grounds, in none of which exception was taken to the 
order regarding costs. It was urged in second appeal 
that the ordgr of reference did not authorize the 
arbitrators to decide the question of costs and that 
the award was consequently ultra vires: 

Held, that as the plaint included a prayer fcr 
costs and as the arbitrators were directed to deal 
with all Questions rajsed- by the plaint and the 


t 
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Written "statement for the defence, the arbitrators 
acted within the scope of their authority in deciding 
the question of costs. [p. 184, col. 1.] 

When a reference to arbitration in a suit is a 
general one of the whole case the power of dealing 
with costs rests with the arbitrators. [p. 184, col. 1.] 


Har Golal v. Sodhi Kartar Singh, 91 P. R. 1888, 
relied on, 


_ Appeal from the decree of the Court of the 
District Judge, Saugor, dated the 24th 
January 1917, in Appeal No. 246 of 1916. 


FACTS appear from the judgment. 

Mr. G. L. Subhedar, for the Appellants. — 
Submission to arbitration did not include 
power to award costs. See Dagdusa Tilak- 
chand v. Bhukan Govind Shet (1). The 
order as to costs should be cut out of the 
decree, In such cases of submission as 
the present the proper order is that costa 
be borne as incurred. 

Most of the costs were incurred after 
award was filed. No costs of arbitration 
were scheduled by the arbitrators. 

Mr, K. V. Deoskar, for the Respondents,— 
See paragraph 18, Second Schedule, Civil 
Procedure Code. So far as costa after the 
award are concerned the order cannot be 
regarded as that of the arbitrators. Success 
is entirely on the plaintiffs’ side. No 
appeal as to costs lay to the lower Appel- 
late Court. See paragraph 16, Second 
Sshedule. The reference to arbitration 
is so generally worded as to cover all reliefs 
claimed. In the plaint costs are claimed. 

Mr. G. D, Subhedar in reply.—Under 
paragraph 13 of the Second Schedule the 
Court has power only to deal with costs 
of arbitration. The parties must be deemed 
to have agreed to bear their own costs. 


JUDGMENT.—The plaintif in the suit 
out of which this appeal arises is malik 
makbuza of a plot in Mauza Htawah and 
the defendants are tenants of an adjoining 
field. The plaintiff sued for an injunstion 
restraining the defendants from interfering 
with his right of way over their holding 
and in his plaint prayed that the defend- 
ants should be ordered to pay his costs. 
After issues were framed but before any 
evidence was recorded the parties applied 
to the Court under paragraph 1, Sesond 
Schedule, to the Civil Procedure Code, to 
refer the dispute between them to arbitrators 


--(1, 9 B. $2; 5 Ind, Dee. (N. g.) 56. 
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named in the application. The order of 
reference describes the matter in difference 
as entered in the copies annexed thereto, 
which are respectively copy of the plaint 
and scopy of the defendants’ written 
statement. An award was filed in due 
course, which in effect granted the plaintiff 
the injunction claimed and further ordered 
that the defendants, besidea bearing their 
own costs of the suit, should pay the 
plaintiff those incurred by him. No gosts 
were incurred In the course of the arbitra- 
tion itself. 

The defendants objected to the award on 
a namber of grounds, in none of which was 
exception taken to the order regarding costs of 
the suit. All the objections were overruled 
and the trial Judge held the award to be a 
valid one to which effect must be given. The 
defendants appealed to the District Judge, the 
first and third grounds entertained in the 
meniorandum of appeal being as follows:— 

“(1) That the lower Court ought to 
have held that the award on which it has 
passed a decree is not a valid and legal 
award in law and that it was not submitted 
in accordance with law. 

(3) That the award is so vagne and 
indefinite as to be incapable of execution 
and the lower Court ought to have remitted 
it for re-consideration of the arbitrators.” 

The -only points pressed before the 
District Judge were that in the third 
ground of appeal and another to the effeot 
that the arbitrators exceeded their authority 
in ordering the defendants to pay the plaint- 
iff’s costs. 

We are concerned in second appeal solely 
with the objection as to costs. It was 
urged before the lower Appellate Court that 
the petition of reference did not authorise 
the arbitrators to deside the question of 
costs. 

The District Judge, however, held that 
the reference was in general terms and so 
gave exclusiva jurisdiction to deal with the 
costs. In second appeal Dagdusa Tilakchand 
v. Bhukan Govind Shet (1), which the lower 
Appellate Court distinguished,is again reliedon 
aud it is said that the order as to costs should 
be deleted from the decree, on the ground 
that a matter not referred to arbitration was 
determined by the arbitrators. In that case 
it was expressly held that the submission 
to arbitration did pot extend to the matter 
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of costs. I do not think a similar view 
Can be taken in the present case, having 
regard to the facts that the plaint included 
a prayer for costs and that the arbitrators 
‘were directed to deal with all questions 
raised by the plaint and the written state- 
ment for the defence. it is also true, as point- 
ed out by the learned Disirict Judge, that 
Dagdusa Tilakchand v. Bhukan Govind Shet (1) 
was a oase of private arbitration; moreover, the 
objection as to costs was not taken before the 
trial Jodge. In Har Golal v. Sodhi Kartar 
Singh (2) it was held by Powell and Hoe, JJ, 
that when a reference to arbitration in s 
snit is a general one of the whole case, 
the power of dealing with costs rests with 
the arbitrators. In England under role 53 
B, Order XXAVI, Rules of the Supreme 
Court, “Where the whole of any cause or 
matter is referred to an official referee 
under an order of Court, he may, subject 
to any directions in the order, exercise the 
same discretion as to costs as the Court 
or a Judge could have exercised”, and this 
power covers the costs not only of the 
a3tion but of the reference and of the award: 
See Patten v. West of Englund Iron Co. (3). 
Moreovas, when the arbitrator does not 
exercise his discretion as to costs under 
the rule last cited, his award is equivalent 
to the finding of a Jory and costs follow 
the events: See Carr Brithers v. Dougherty (4). 

1 am asked to hold that if the appli- 
eation for an order of reference is silent 
as to the costs of the suit, the parties 
should be deemed to have agreed that such 
sosts shonld be borne as incurred. For 
this no authority is cited nor have I been 
able to trace any. Further it is important 
to observe that in the present case the 
greater part of the costs, vizą those 
on account of processes and witnesses, 
were incurred in consequence of the 
appellants’ objections to the award and so 
are vot aovered by the award at all. 
The trial Judge must in fact be regarded 
as having passed his own order regarding 
those costs and seeing that all the 
appellants! objections to the award failed 
they should certainly bear at least the 
costs of those objections. 


(2) 91 P.R, 1858. 
_ (8) 1684) 2 Q. B 169; 63 L.T. Q. B. 767; 10 R. 
26h; 10 L., T, 90.; 42 W. R. 622; £80. P. 400, 

(4) (1898) 67 L J, Q. B. 371; 14 T. L. R, 237. 
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In conclusion if seems to me olefr that 
had any objection to the award been 
raised before the trial Jodge with regard 
to the costs of the suit he would certainly 
not have remitted the award: See the 
words “unless such matter oan be separated 
without affecting the determination of the 
matters referreu”, which found place in 
paragraph 14 of the Second Schedule to the 
current Code of Civil Procedure though 
not in the corresponding provision (section 
520 (a) of the 1882 Code). He wonld 
have passed his own order, which would 
naturally and properly have been one 
requiring the appellants to pay the costs 
of the plaintiff and to bear their own costs, 

The appeal is thus without substance, 
whether costs ; prior or subsequent to 
the award are considered. It is, therefore, 
dismissed with costs. QOosts in the loser 
Courts will be borne as already ordered, 
1 allow Rs. 15 as Legal Practitioner’s fee 
for the hearing in this Court. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
Appeal From AppstLate Decrees No. 1349 
or 1916. 

April 18, 1418. 

Present:—Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, Kr, 
RAJLAKSHMI DASYA—~Durenpantr— 
APPELLANT 
VETEUS 


Maharaja Bahadur Sin PRODYOT KUMAR 

TAGORE, Kr., AND ANUTHER-— PLAINTIFFS 

— RestOxDEATS. 

Pleadings—Case not set up in pleadings, but put 
foruand in cross-examination of uitnesses—A ppeal 
mew case set up in. 

In a suit for arrears of rent the defendant set up 
the plea that he was entitled to a suspension of the 
rent becatse he had been ousted by the plaintiff 
from a portion of the holding The Munsif, on a 
consideration of the evidence and tLe Commissioner’s 
report, beld that as the plaintiff had dispossessed the 
delendunt frem a poruon of the Loldirg, there ought 
to be an abutcnfeut olirent. Un appeai the District 
„nudge reverred the decision of the Munsif, on the 
appellant's contention that ib was uot proved thar 
the lands from which the defendant had been 
+ 
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disposdhssod formed a portion of the holding for 
which rent was claimed: 

Held, that the defendant coull not question the 
decision of the Appellate Court on the ground that 
he was taken by surprise by the plaistili’s secring up 
a new case in appeal, as the case put forwa'd, though 
not specifically raised iu the pleadings, was defi- 
nitely put in the cross-examination of one of the 
defendant's witnesses in the trial Court and the 
defendant did not then object to the cross-examina- 
tion as irrelevant, [p. 186, col. 1.] 


Appeal aga‘nst the decree of the District 
Judge, Rungpur, dated the 26th April 1916, 
reversing that of the Munsif, lst Court 
at Gaibanda, dated the 18th May 1918. 

FACTS appear from the judgment. 

Babu Mohendra Nath Roy (with him Babu 
Atul Ohunder Gupta), for the Appellant. — The 
question before the lower Court was whether 
there should be a complete suspension of 
rent or whether there should be abatement 
or reduction of rent owing to dispossession 
of the tenants from a portion of the tenure 
by the landlords. The first Court held that 
there should be an abatement, In the Court 
of Appeal below the learned Judge impro- 
perly allowed the appeal, on the contention 
of the plaintiff for the first time that the 
plots from which the defendant was dis- 
possessed formed part of some other tenure 
whish the defendant held under the plaintiff. 

[Fueicurs, J.—Iin order to prove a dis- 
possession two things are required to be 
proved: (1) whether there was actual dis- 
possession; (2) whether the land was a 
substantial part of the holding], 

The plaintiff had no right to raise the 
point forthe first time in the Appellate 
Court, Plaintiff denied the fast of having 
dispossessed the defendant from these 
3 plots of land. If from the papers which 
created the tenancy and if from the Com- 
missioner’s report it is found that certain 
lands form part of a certain tenancy, the 
suggestion that those were separate plots 
appertaining to a separate tenancy cannot 
be made althouzh the holder of the ten- 
ancies may not be able to rebut the 
suggestion. A book was produced and admit- 
ted in evidence, and that does not show 
to which of the two tenancies the dis- 
possessed lands appertain. Iocan satisfy 


your Lordships that by this new point 
raised inthe lower Court of Appeal I was 
taken by surprise. The Commissioners 


report says that the land formed part of 
the jote, 1 was not given any opportunity 
s . 
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to rebut the suggestion by producing counter- 
evidence, In regard to a matter about 
which there is controversy between the 
partiea it is necessary that all the elements 
of the matter sh.uld be gone into. í ought 
to be given an opportunity to prove that 
the lands in dispute formed part of the jote 
for the rents of which this suit was brought, 

Babus Rum Churn Mitter, Mukund Nath Roy 
and Permanund Lahiri, for the Respondents, 
were not calied upon, 

JUDGMENT. 

Foetcagr, J..—lhis is an appeal by the 
defendant against the d-zemsion of the 
learned Distrisg Judge of KRuogpur, dated 
the 26ch April 1946, reversing the decision 
of the Mansif of Gaibanda. ‘The plaintiff 
brought the suit for arrears of rent. The 
defendant set up the case that he was 
entitled toa auspension of the rent because 
he had been’ ousted by toe plaintiff from 
a portion of the holding. Tne case went 
to trial. The Munsif appointed a Civil 
Courf Amin and there seems to have been 
a considerable body of eviderce betore the 
Court. The Munsif held that the plaintiff 
had dispossessed the defendant of a portion 
of the land and that, therefore, there ought 
to bean abatement of the rent. An appeal 
was then preferred to the Court of the 
learned District Judge and the learned 
District Judge came to this conclusion. 
First of all, be beld that the defendant had, 
in fact, been dispossessed by the plaintiff 
of these plots of land. But he said that 
it had not been shown that these plots 
formed a portion of the jama of Rs, 81 
for the rent of which the plaintiff brought 
the suit. It is said that that point took 
the defendant by surprise. This case was 
definitely put in cros8-examination to one 
of thea witnesses. We do not in second 
appeal look through the record, but the 
learned Vakil who conducted the appeal on 
behalf of the defendant read an answer in 
the cross-examination of one of his own 
witnesses which showed quite clearly that 
the point was then being urged before the 
Munsif, because if was put definitely to 
the witness as to whether the deteudant 
did not hold another jote under the plaintiff, 
The legal sacviser cf the defendant must 
have kiown irom the line of cross-exami- 
pation that the plaintdf as part of his ease 
intended to assert that there was another 
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jute held by the defendant under the 
plaintiff. Otherwise, the cross-examination 
was wholly irrelevant. The plaintiff has 
also given in evidence as a portion of the 
dasumentary evidence two books of counter- 
foil receipts, and two of those receipts show 
that the predecessor of the defendant held 
another jote, a jote of Rs. 8, under the 
plaintiff. Ido not know whether those 
sounterfoil receipts were specially referred 
to in the Court of first instance. The books 
must have been marked as containing reie- 
yant documentary evidence. They sould 
not have been marked simply as books 
inthe possession of the plaintiff but as 
books in his possession that went to contain 
relevant matters with reference to the 
decision of the suit, Mr. Mohendra Nath 
Roy’s argument is that the jadgment of 
the lower Appellate Court must be set 
aside and the case should be sent bask to 
be re-heard by the lower Appellate Court, 
onthe ground that his client was taken 
by surprise by the line of argument put 
forward inthe lower Appellate Court on 
which the learned Judge found against him. 
I see no reason for setting aside the judg- 
ment in a cage like this. I think that the 
defendan® must have had notice from the 
time of the trial in the Court of first 
instance that such a question was or might 
be raised, and no application seems to have 
been made in the first Court, when this 
question certainly was pub to his witness 
as to whether tbe defendant held another 
jote under the plaintiff, that evidence of 
that sort should be excluded as being 
irrelevant to the issue. In my opinion, 
there are no grounds for interfering with the 
judgment of the learned Judge of the lower 
Appellate Court. The present appeal, there- 
fore, fails and must be dismissed with costs. 
Ssamsup HUDA, J.—I agree. 
Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
First Civiz Appean No. 220 of 1916. 
March 22, 1918. 
Present:—Mr,. Justice Piggott and Mr. 
Justice Walsh. 
GUMANAN AND 01HERS—DEFENDANTS— 
APPELLANTS 
versus 


JAHANGIRA—Ptatstirr—REsFONDENT. 
Hindu Law Widou—Gift of husband's estate by 
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widow—Reversioner, suit by, for declaration that git 
shall not affect his rights, maintainability of. 

The right to maintain a suit fora declaration, that 
a gift made bya widow of her husband’s property 
of which she was in possession shall not affect the 
rights of the reversioners of the husband, does not 
belong to any one who may have a possibility of 
succeeding to the estate of inherifance held by the 
widow for her life. Asa general rule the suit must 
be brought by the presumptive reversionary heir. It 
may be brought by a more distant heir, if those 
nearer in the lineof succession are in collusion with 
the widow or have precluded themselves from inter- 
fering. [p. 187, col. 1.] 

The minority of the nearest reversioner who is 
entitled to sneis not of itself sufficient to entitle a 
cai reversionary heir to maintain a suit. [p. 187, 
col, 2. 


First appeal from a decree of the Additional 
Subordinate Judge, Meerut., 

Mr. Nehal Chand, for the Appellants. 

Mr. Sheo Dthal Sinha, for the Respondent. 

JUDGMENT.—This is an appeal by the 
defendants in a suit fora declaration which 
arose on the following state of facts. One 
Tota died, leaving him surviving a widow 
Musammat Gumanan and a daughter named 
Musammat Khajani. This daughter has been 
married, presumably since her father’s death, 
and is now the mother of an infant son 
named Surju. Before the birth of the 
daughter’s son, the nearest reversioners 
under the Hindu Law, after the life estate 
of the widow and of the daughter, were two 
persons named Tulshiand Jahangira. They 
are distant male agnates, according to the 
pedigree seb up in the plaint, and are 
equal in decree, their grandfathers having 
been own brothers. Musammat Gumanan 
has contracted a second marriage (the 
parties belong to the Jat caste) with Tulshi, 
one of the aforesaid reversioners, and has 
borne him children. She has now executed 
a deed of gift of one-half of her late hus- 
band’s estate in fayour of her sons by Tulshi. 
Jahangira brought the suit out of which this 
appeal arises for a declaration that this 
alienation will not bind him after the death of 
the widow. In the plaint as filed the existence 
of Musammat Khajani and her son, Surju, 
was simply ignored. The defendants made 
ib a part of their defence that even after the 
life-estates of the widow and the daughter 
came to an end, the next heir to the estate 
would be Surju, son of Khajani, and neither 
the plaintiff dahangira nor his alleged joint 
reversioneor Tulshi, The parties were at issue 
upon various questions of fact in the Court 
below. On the one-hand the defendants 


Vol. XLVI} 
(ADHA CHARAN OHANDRA V. RANJIT SINGH. 


put the plaintiff to proof of the pedigree 
set up by him. On the other hand the 
plaintiff alleged that Musammat Khajani 
was not the daughter of Tota at all. Ib 
seems to have been suggested that she was 
a daughter of Tulshi by a former wife, 
whom he had married before he contracted 
his union with Musammat Gumanan. These 
questions of fact have been determined by 
the learned Subordinate Judge in the sense 
already stated, and the parties before this 
Court are not prepared to contest these 
findings of fast. The appeal is based, there- 
fore, upon a single question of law, the 
contention being that Jahangira should not 
be permitted to maintain the suit, seeing 
that he is not the presumptive. reversioner 
to the estate of Tota in the presence of the 
daughter’s son, Surju. Since the decision 
of their Lordships of the Privy Couneil in 
Rani Anand Kunwar vy. Court of Wards 
(1), this question of law may be regarded 
as having been definitely settled. The right 
to maintain a suit of this sort dòes not 
belong to any one who may have a pos- 
sibility of succeeding to the estate of 
inheritance held by the widow for her life, 
As a general rule the suit must be brought 
by the presumptive reversionary heir, Jt 
may be brought by a more distant heir, 
if those nearer in the line of succession 
are in collusion with the widow or have 
precluded themselves from interfering. These 
principles were applied by a Banch of this 
Court ina case very similar to the oresent, 
that of Meghu Rai v, Ram Khelawan Rai (2), 
and this decision seems to be clearly in 
favour of the defendants-appellants and 
against the view taken by the Conrt below. 
The learned Subordinate Judge founded his 
decision on the case of Raja Dei v. Umed 
Singh (3). That sase would be on all fours 
with the present if the gift by Musammat 
Gumanan had been in favour of the minor 
Surju, son of Musammat Khajani. [t could 
then have been said that the donee was 
precluded from suing to contest the validity 
of the gift and that a more distant rever- 
sionary heir was entitled to come forward 
and assert his rights. On the facts now 


(1) 6 ©. 764; & ©. L. R. 351 ; BI, A. 14;4 Shome 
L. B. 78: 4 Sar. P. O. J. 195;5 Ind. Jur. 161; Rafique 
and Jackson’s P. O. No. 63; 3 Ind. Dec. N. s.) 495. 

(2) 19 Ind. Cag, 814; 11 A, L. J. 382; 35 A. 326, 
> (3) 18 Ind, Cas, G32; 34 A, 207; 9 Ar L, J, 168,;° 3 
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before us, the only arguable plea which 
gan be taken on behalf of the plaintiff. 
respondent is based upon the fact of Surjn’s 
minority. This, however, in no way preoludes 
the bringing of a suit by a next friend on 
his behalf. In the plaint itself there 
is no suggestion of sollusion on the part 
of the minor, or of the minor’s mother 
as his natural guardian. Their interest 
is simply ignored. On this state of facts 
the plaintiff cannot claim the benefit 
of the exceptions recognised by their Lord. 
ships of the Privy Council to the general 
principle that the suit for a declaration of 
this sort must be brought by the presump- 
tive reversionary heir. This appeal, there- 
fore, must succeed. We allow it accordingly 
and setting aside the decree of the Court 
below dismiss the plaintiff’s snit with costs 


throughout, 
Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree NG, 2388 or 
1915. 

August 8, 1917. 

Present;— Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beachoroft, 
RADHA CHARAN CHANDRA AND 
oTuERs— Derexpants— APPELLANTS 

versus 
Maharaja RANJIT SINGH— PLAINTIFF 


— RESPONDENT. 
Chowkidari Chakran lands—Resumption under Village 


- Chowkidari Act--Zemindar and putnidar, rights of— 


t payable by putnidar. 
gt effect Of the transfer of resumed Chowkidari 
Chakran lands under the provisions of the Village 
Chowkidari Actis to make the zemindar hold the 
property subject to the rights previously created b 
him in favour of subordinate holders. [p. 188, col. 2, 

In respect of such landa situated within the 
ambit of a putni the rights of the zemindar and the 
putniday must be governed by the terms of the 
special contract betweenthem. In the absence of 
such special terms or of any detinite information as 


‘to the exact mode in which the puini rents were 


originally settled, the assessment of rent for those 
lands as between the putnidar and zemindar should 
be on the same basis of calculation as between the 
zemindar and the State. To calculate on that basis the 
rent payable by the putnidar to the zemindar, first 
determine the annual value of the land according 
to the average rates of letting land similar in quality 
in the neighbourhood, then deduct therefrom one-half, 
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the balance represents the amonnt payable by the 
zemindar into the <: howkidari fund, and one-half of 
this balance isthe amount of tre rent payable by 
the putnidar to the zemindar. [p. 189, col, l; 
p. 188, col. 1.] 

Appeal against the desision of the Diatrict 
Judge, Birbhum, dated the 12th July 1915, 
modifying that of the Munsif, Rampurhag, 
dated the 4th June ‘914. 

Babus Dwarka Nath Chuckerbutty, Surendra 
Nath Ghosiland Bzjoy Kumar Chattarjee, for 
the Appellant. 

Babus Bussnta Koomar Bose and Priya 
Sankar Majumdar, for the Respondent. 

JOVUGMENT.—This is an appeal by the 
defendants in a suit for assessment of 
rent and for recovery of arrears at the 
rate assessed The lands in suit were 
originally Chowkidari Chakran avd were 
situated within the ambit of the Patni 
grauted by tbe plaintiff to the predecessors- 
in-interest of the defendants on the 12th 
Jane 1854. O: the 12th September 
1899 the lands were resumed under the 
provistons of the Village Chowkidari Ast, 
1870, and were transferred to the plaintiff 
as the Zamindar. The plaintiff thereupon 
settled the lands with tenants,; In 1904 
the Putnidgrs instituted a suit for ejestment 
on the allegation that they were, under 
the terms of the Patni lease, entitled to 
possession of those lands. In that litigation 
they were suecessfu],. The Aamindar now 
seeks to have rent assessed on those lands 
and to recover arrears with cesses and 
interest. It has not been argued before us 
that the Putnidars are entitled to retain 
possession of those lande, upon payment 
to the njaintiff of the exact amount assessed 
by the Collector under the Village Chowkidari 
Act. It is indeed conceded that the plaintiff 
as Gemindar ts entitled to receive an ad- 
ditionalamount. The question in sontroversy 
is as to the principle on which the ad- 
ditional amount should bedetermined. The 
Court of first instance held that the 
plaintif was entitled to recover from the 
defendants rent calculated according to 
the following method: first, determine the 
annual value of the land as calculated by 
the Collector under tke Village Chou kidari 
Act; then, deduct therefrom one half; the 
balance represents the amount papabe by 
the Zemindar into tbe Chowkidari fund; 
the defendants shonld pay to the Zemindar 
one-half of this balance, This smount was 
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calculated at Rs. 23-5 annually. On ap» 
peal, the District Jadge has held that the 
plaintiff is entitled to have rent assessed 
on the basis of actual profits of these 
landa; he has found that the annual income 
is Rs, 19), and has on this ground deter- 
mined Rs. 71 8.0 as the amount annually 
payable by the defendants. We are of 
opinion that the view taken by the District 
Judge cannot be supported. 

Section 51 of the Village Chowkidari 
Act provides that the order of transfer 
shall operate to transfer to the Aamindar 
the land therein mentioned, subject to the 
amount therein mentioned and subject 
to all contracts theretofore made in respect 
of, under, or by virtne of which any 
person other than the Gamindar may have 
any right to any land, portion of his 
estate or tenure, in the place in which 
such land may be situate. Schedule C 
furnishes the form of the order of tranafer 
and shows that the effect of the transfer 
is to vest the property in the ZGamindar, 
subject to the payment of the annual 
assessment tə the Chowkidari fund and 
also subject to all contracts binding him 
in respect of any lands, portiuna of the 
said Zamindari situated within the said 
village. The effact of the transfer is thus 
to make the ZGoamindar hold the property 
subject to tha rights previously created by 
him in favour of subordinate holders, 
What then is the principle on which the 
assessment is based, so far as the Zamindar 
is concerned? Sestion 49 provides that all 
lands transferred under section 48 shall 
bə subject to assessment which shall be 
fixed at one-half of the annual value of 
such land acsording to the average rates 
of Istting land similar in quality in the 
neighbourhood of such land, and such 
assessmant shall be made by the punchayat 
of the village. Saction 59 then provides 
that sush assessment when made by the 
punchayut shall be submitted to the Collest- 
or of the district and he or any other 
offiser exercising the powers of a Collector 
may approve, or revive and approve the 
sama, provided that it shall be lawful for 
the Zemindar to emtest the assessment 
before it is sf approved, and after sach 
approval the Uollector of the district ehall, 
by un order under his hand ia the form 
in §chedule 0, transfer to such Aemindar 


Vol. XLVI] 
DREYFUS & CO. V. KBILLU RAM.’ 


such land subject to the assessment so 
approved, Consequently the assessment is 
made on the basis of the annual value 
oalcalated according to the average rates 
of letting land similar in quality in the 
neighbourhood, and, the Zemindar is allowed: 
an opportunity to contest the propriety of 
such assessment. In these circumstances, 
we are of opinion that while the annual 
value is taken as the measure whith deter- 
mines the assessment payable by -the 
Zamindar- to the Government, an entirely 
different basis should not be adopted to 
determine the amount payable by the Putnidar 
to the Zemindar. This is subject to the 
reservation that the rights of the Zamindar 
and Patnidar must bə governed by the 
terms of the special contract between them. 
But in the absence of such special terms, 
the same basis of. caleulation should be 
adopted, as between the State and the 
Zemindar on the one hand and the Zamindar 
and the Pufnidar on the other hand. The 
view we take is supported by the desision 
in Harak Chand Babu vy. Oharu Chandra 
Singha (1). The prinsiple strictly applicable 
to cases of this character was laid down 
in the case of Hari Narain Mozumdar y, 
Mukund Lal Mundal (2), which was fol- 
lowed in Rajendra Nath v. Aira Lal (3) and 
Gependra Ohandra Milter y. Tuaraprasanna 
Mukerjee (4); that principle is that. the 
rights of the parties as between themselves 
‘must be regulated by the conditiona under 
which the Putni was created: Ane Nawaz 
Khoda v, Surendra Nath De (5). Where, 
however, definite infirmation is not available 
as to the exact mode in which the Puni 
rent was origivally setiled, tle prinaiple 
we have explained may partly regulate 
the rights and obligations of the Z mindar 
and Putnidar. The result ir that this 
appeal is allowed, the decree of the lower 
Appellate Court set aside and that cf 
the Court of first instance restered. This 
order will carry e-sts both here and in the 
Court of Appea. b. low, 


Appeal alowed, 


(1) 8 fad Cas. 776; 13 C. L. J. 102; °6 C. W.N. 5, 
(2) 40. W.N 8'4, 

(8 7 Ind. Cas 554; 140. W. N. 995, 

(4) 7 Ind Cas, 790; 14 0. W. N 1049: 37 C. 598. 
(5) 50. L, J. 33; 84 C. 103; 11 0. W., N. 20), 
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PUNJAB CHIEF COURT. 
Civin Revision No. 809 or 1417, 
May 13, 19:8. 

Present Mr. Justice Shadi Lal. 
Messrs. LOUIS DREYFUS &Co, MULTAN 
— DEFN DaNTs——PLTITIONERS 
versus 
Mehta KHILLU RAM AND NTHERS-—— 
Praintirss— RESPONDENTS, 

Civil Procedure Code (Act V of 1908}, s, J15&— 
Material irregular ity— Wrong decision, whether illegal 
exercise of jurisdiction—Inte:locutory order—Appeal 
from final decree competent Revision, + hether lies, 

A Court that has decided a suit over which it 
had jwa: isdiction cannot, only on the ground that it 
has arrived at a wrong decision, be said to have 
exercised its jnrisdiction illegally or with material 
irregularity [p 190, co). 1.] 

Amir Hassan Khan v Sheo Baksh Singh, 11 C.6; JL 
I. A, 287; 4 Sar. P. C. J, 559; Rafique & Ja. kson’s P. C. 
No 83; 5 Ind. Dec. (N. 8.) 160, relied upon, 

The Chief Court will not interfere with an 
interlocutory order v.adein a snit over which the 
trial Corrt has jurisdiction, when an appeal is 
allowed from the tinal decree or the appl cant hag 
another remedy open to him whereby he may obtain 
the relief sought by him [p. 189, col. +; p. 19-4 col 1,] 

In a suit for recovery of money due on account, 
the trial Court overruled the plea of the defendants 
thet the award set up by them operated as res 
judicata, The defendants moved the Chief Court in 
revision: 

Held, that the order was not open to revision, 
inasmuch as an appeal would lie fronm the final 
decree and the defendants would be entitled to 
impeach the decision of the trial Court on the 

nestion of res judicata as well as on other points, 

p. 189, col. 2] 

Civil revision from the order of the Sub- 
Jadge, lst Class, Mul'an, dated the 2nd 
Febroary 1917. 

Mr. A Beechey, for the Petiticrer, 

Bakshi Tek t hani. for the Re- pondents, 

JUDGMENT. — The Sub. udge has over- 
ruled the plea of the defendauts that the 
award set up by them operates as peg juate 
cata inthis sais sn far as the claim with 
respect to Rs, 3,000 is concerned; and the 
only yuvestion fcr consideration is whether 
the order cf the lower (Urub ean be in- 
terfered with on reviaon, Now, it ia be- 
youd dispute tlat sn appeal shall Hie from 
the final decree in the suit, and that the 
party aggrieved will then be entitled to 
imprech the decision of the Court on the 
question -of res judicata, pa wel] xs on other 
points decided against him. This Court 
has consistently held that it will not inter- 
fere with an interlocutory order made in 
a suit over which the Court has juriediction, 
where an appeal is allowed from the final 
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decree, or the applicant has another remedy 
open to him whereby be may obtain the 
relief sought by him. Indeed, this Court 
has declined to revise even an order dealing 
with the question of jurisdiction, vide, inter 
alia, Mahtab Rai v. Kaman Lal (1) and 
Pokhar Das v. Kaka Ram (2). 

Mr. Beechey, for the petitioners, contends 
that the decision of the Sub-Judge on the 
point of res judicata is not only erroneous, 
but also conflicts with the order made by 
his predesessor on the 15th January 1916. 
Now, I have perused this order, and I am 
unable to hold that it contains any adjudi- 
gation on the question of res judicata, The 
only matter, with which the Judge was 
dealing, was whetber certain questions put 
to a witness had been rightly disallowed, 
and it appears that in deciding that matter 
he made some observations which are, to 
some extent, favourable to the petitioners. 
There was, however, no decision upon 
the plea of res judicata, and, indeed, this 
contention has not been raised in the grounds 
of revision to this Court. 

Assuming that the order of the lower 
‘Court is erroneous on the merits, I fail to 
‘sen how the petitioners ‘are, on that ground, 
entitled fo ask this Court to axercise its 
‘extraordinary jurisdiction as a Court of 
revision. It bas been held by their Lord- 
ships of the Privy Council in Amir Hassan 
Khan v. Sheo Baksh Singh (3) that a 
Court, that has decided. a suit over which 
it had jurisdiction, cannot, only on the 
ground that it has arrived at a wrong deci- 
sion, be said to have exercised its jurisdic- 
tion illegally or with material irregularity 
‘within the meaning of section 622 of the 
old Civil Procedure Code. It will be ob- 
served that in the sase dealt with by their 
‘Lordships of the Privy Counoil the alleged 
‘erroneous decision was upon a question of 
-yes judicata, but their Lordships held that 


-that desisioz, even if wrong, was not open. 


` to revision. a 
Accordingly I dismiss the application for 
- revision with costs. 


Petition dismissed, 


-“ 


(1) 51 P. R. 1899. 

(2) 31 P. R. 1902; 8 P. L. R. 1902. 
e (3) 11C. 6; 11 I. A. 237; 4 Bar, P. O. J. 669; Rafique 
cand Jackson’s P. O. No. 83; 6 Ind; Dec. (N. 8.) 760. 
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ALLAHABAD HIGH COURT.#¢ 
First Appeal FROM Orper No, 146 or 1917. 
March 23, 1918. 
Present:—Mr. Justice Tudball and Mr. 
Justice Abdul Raoof. 
PUTTU LAL—Derenpant—APPeLLaNt 
versus 
- RAM SARUP—P.atntirr—ResPponDEent. 


Malicious prosecution—Damages, suit for—Charge, 
false to knowledge of defendant—Malice. 

Defendant came into a Criminal Court with a 
story that was false from beginning to end and false 
to his own knowledge and charged the plaintiff 
with certain offences. Evidence was given im 
support of the charges but ib was disbelieved and the 
plaintiff was acquitted: 

Held, (1) that the plaintiff was entitled to maintain 
a suit against the defendant for damages for malicious 
prosecution; [p. 191, col. 2.] 

(2) that the complaint being false to the know- 
ledge of the defendant, the Court was bound to infer 
malice from his conduct, [p. 191, col. 2.] 


First appeal from an order of the Sub- 
ordinate Judge, Farrukhabad. : 

Mr. Kailas Nath Katju (with him the 
Hon’ble Dr. Tej Bahadur Sapru), for the 
Appellant. i 

Dr, Surendra Nath Sen (with him Mr, 
Guleart Lai), for the Respondent. 

JUDGMENT.—JIn this case the plaintiff-. 
respondent has sued the defendant-appellant 
for damages for malicious prosecution. The 
facts are simplé. The parties were old 
enemies. On the 15th of August 1915 the 
plaintiff repaired a boundary mark between 
his grove and the defendant’s grove, or, 
rather he had it repaired by his servants. 
On the 16th of August, the defendant Putta 
Lal made acomplaint before a Magistrate 
to the effect that Ram Sarup had gone to 
the grove armed with a gun assisted by 
four or more men armed with lathis, axes 
and spades; that they had, in spite of his 
protest, dug up the boundary mark and re- 
built it soas to include a portion of his grove - 
in Ram Sarup’s grove, and as he protested, 
they pushed him and assaulted him, and 
had moreover eub down two trees belonging 
to him. The Magistrate took his statement 
on oath and issued a summons to Ram 
Sarup to appear in Court, informing him 
that he had been charged with offences under 
sections 426 and 447, Indian Penal Code. 
Puttu Lal had made a complaint of offenses 
under these two sections and also under 
sections 147 “and 352, Indian Penal Code. 
The case was tried. Puttu Lal entered 
the witness-box. He testified to the facts 
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whick® he had alleged, inoluding assault, 
riot, wilful mischief and criminal trespass. 
He called witnesses who corroborated his 
statement. Evidence was taken as to whether 
or not there had been any encroachment. 
The Magistrate came to the conclusion that 
the dispute was only a dispute over a bound- 
ary, that no offence had been committed 
and he acquitted the accused. Puttu Lal, 
thereupon, brought a suit in the Civil Court 
under section 9 of the Specific Relief Act 
for possession of land from which he claimed 
that Ram Sarup had dispossessed him, The 
Munsif held that no dispossession had been 
proved and dismissed the suit. Ram Sarup 
then brought the present suit for damages 
for malicious prosecution. It was dismissed 
by the Court of first instance. The lower 
Appellate Court hus come to the conalusion 
. that the prosecution story in the criminal 
ease by Puttu Lal was false to the 
knowledge of Pattu al himself and 
that, therefore, there was no question of 
any reasonable or probable cause in the 
case, in that to Puttu Lal’s own knowledge 
the complaint was false. On this finding 
but without mentioning the word “malice,” 
the lower Court remanded the case to tbe 
Court of first instance for decision of the 
other points which had not been touched 
by that Court. It is urged that there was 
no prosecution by Puttu Lal of Ram Sarup 
in respect to the offences under sections 
352 and 147, Indian Penal Code, and that, 
therefore, Puttu Lal is not liable for damages 
in that there was no prosecution for offences 
under these -two sections. We do not think 
that the case oan be narrowed down in 
this way. Puttu Lal, according to the finding 
of the Court below, went into a criminal 
Court with a story that was false from 
beginning to end, aud false to his own 
knowledge. He made that false complaint, 
Ram Sarup was dragged into Court not of 
his own free will but against it. Evidence 
was given by Puttu Lal which, if it had 
been accepted, would have resulted in tha 
sonviction of Ram Sarup for all four of the 
offenses mentioned in the written complaint, 
even though only sections 426 and 447 had 
been mentioned in the summons.issued. In 
our opinion the facts, as found by the 
Court below, prove clearly ahd distinstly 
that Pattu Lal did prosecute Ram Sarup on a 
false charge and that he did his best to 


secure a conviction for offences under all 
four sections. The cases quoted tous, viz., 
Golap Jan v. Bhola Nath Khetry (1), Nalléapra 
Goundan v. Kailappa Goundan (2), do not 
help us in the present case at all. They 
are all cases in which no process was issued 
according to law to the acoused person, 
The views taken by the Calcutta and Madras 
High Courts do not agree with the view 
taken by the High Court of Bombay, vide 
the case of Ahmedbhat Habibbhat v. Framjt 
Eduljyi Bamboat (3). However, it is unneces- 
sary for us to deside which of these two 
views is correst according to our opinion, 
for in the present cass the aceused was 
dragged into Court and Puttu Lal did all 
that lay in his power to proseeute him. 
It is next pleaded that there is no finding 
by the Court below on the question of malice. 
It is correct to say that there is no direat 
finding as to malice, but the facts found 
by the Court below are such that a Court 
is bound to infer malice from these facts, 
for the complaint made by Pattu Lal was 
held to bə false and without foundation. 
There is, moreover, the additional finding of 
fact that the parties were old enemies and 
had been at litigation. Malice is clearly 
and distinctly established in the Mase and 
in our opinion there is no force in this appeal. 
It is, therefore, dismissed with costs, 
Appeal dismissed. 

(1) 11 Ind. Cas. 311; 88 C. 880; 15 O, W, N, 917, 

(2) 24 M. 59, 

(8) 5 Bom. L. R," 940; 28 B. 226. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decems No. 1311 
or 1916, 

April 24, 1918. 
Present:—Justice Sir John Woodroffe, 
Kr., and Mr. Justice Smither, 
TARA KANTA DAS CHOWDHURY AND 
OTHERS—APPELLANTS 
VETES 


GOPAL CHANDRA SIL — RESPONDENT, 

Landlord and tenant-—Tenancy, transfer of—Tenancy 
not kaemi mokurari or agricultural, created before 
Transfer of Property Act, whether transferable, 

A tenancy created before the passing of the 
Transfer of Property Act which is not kaemi mokurari 
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and which isnot for agricultural purposes, is not 
transferable except under a custom of transferability. 
[p. 1&8, col. 1.1 


Appeal against the decree of the Sub- 
Jadge, Faridpur, dated the 30th March 
19:6, reversing that of the Munsil, 
Chikandi, dated the 28th March 1914, 

FACTS appear from the judgment, l 

Babu Dwarka Nath Chakraburtty (with him 
Babu Gopil Chandra* Das), for the Appel- 
lants.—The lower Court is wrong 
in law in saying that tbe land in dispute 
is a residential plot and hence is 
governed by the Transfer of Property Act 
and not by the Bengal Tenancy Act, and as 
such it is transferable. And the lower 
Court is further wrong in saying that be- 
cause there is aclause for re-entry the lease 
is void. Even inthe case of lands which 
are not agricultural and not governed by 
the Bengal Tenanvy Act, custom is to be 
proved in order to establish transferability 
where the lease is from year to year and 
not permanent and was granted before the 
passing of the Transfer of Property Act. 
In Madhu Sudan Sen v. Kamini Kanta Sen 
(1) this principle bas been laid down. 
After this judgment, the matter came again 
before My. Justice N. R. Chatterjea and Mr. 
Justise Mullick in a case reported as Ananda 
Mohan Saha v. Gobinda Chandra Ray 
Chowdhry (2). 

The tenancies being non-permanent the 
question is whether they are transferable. 
Tais tenancy was at first taken for the 
porpo-e of agricnuiture although it might 
have been used afterward3 for homestead or 
horticultural  purpese-. and hence it is 
governed by the tengal Tenancy Act There 
is a pathway between this land and the 
homestead. ` My point is that the land 
having been taken “originally for agricul- 
tural purposes itia governed by the Bengal 
Tenancy Act and hence non-transferable 
even if itis now used for sgricultursl pur 
poses, The terancy having been created 
before the passing of Fransfer of Property Act, 
it ig von transfernble even if it ia not governed 
by the Bengal Tenancy Act. See Hunuman 
Prosod singh v Tho Charan Singh (3) and 
alo Hriranati Dasya v Anoda trosad Ghose 
(4). The learned Sabo d vate Judge says 

(1) 32 C. 1023 at p. 1031; 9 C, W N. 845. 

(2) 83 lid. Cas. tih; 20 C. W, N. 322. 


(8) 10 LLY, 
(4) 7 C. la. TJ. BAB. 


that becaase the tenarey is goverred by 
the Transfer of Property Act it is transfer- 
able. But he has not found whether it was 
created before or after the passing of the 
Transfer of Property Act. 

Babu Dhirendra Cal Kastagir (with him 
Babu Tarkeswar Nath Matter), for the Respond- 


` ent,— The question of law raised by my learned 


friend dres not apply here. The lease was 
first created on 380th January 1908, long after 
the passing of the Transfer of Property Ast, 
The only question for eonsideration be- 
fore your Lordships is whether the tenancy 


. in dispute is governed by the Bengal Ten- 


ancy Act or the Transfer of Property Ast. 
Jf the latter Act applies in this case, then 
under section 108 it is transferable. As 
it is a tenancy created after the passing 
of the Transfer of Property Act, the autho- 
rities quoted by my learned friend do 
not apply. The holding was found to 
have been created for residential purposes 
and it is now nsed for that purpose. There- 
fore, it is governed by the Transfer of 
Property Act. Moreover, if the lavrdlord 
after the transfer of the holding recognised 
the transferee, he cannot eject him subse- 
quently and there is a finding that the 
landlord has recognised my client. 

Babu Dwarka Nath Chakroburtiy in reply. 
—-The question as to whether the tenansy 
was oreated before or after the Transfer 
of Property Act isa question of fact but 
there is no findirg on this point. The 
lesre cf U(8is neta new lease but only 
a conira atcry lesse, so the tevarey was Lot 
ereated by 1} e lense cf 1508, 

[Wi opnorra, Jd —There m no clear findicg 
as tothe ratore of the te,aney and the time 
when it was created |, 

/UtGMENT.~ We are unable to dispose 
of this appeal npon the ;udgment as it 


now stands, Accepting the finding that 
tte terarcy was not for agricultural 
[a perer, we must know whether the 


tenancy as decribed inthe pjaini was created 
kefcre or eer the Tianefer of Property 
Act was persed. It ja tyne that the Judge 
says that the holdirg was ereated ecme 
tine before the Transfer ot Piryerty Act 
was passec, Lot it is signed that this 
refere to the original fereney aid that the 
plaintifi’s care is that a rew terarcy was 
created by the habuliynt mentitued in tle 
second .paragiaph of the plaint. This is 
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denied Li it must, therefore, be clearly found 
whether the defendants are holding under 
the original tenancy of a date prior to 
the Transfer of Property Act or undera nev 
tenancy created after the Act. 

The contention of the defendant in his 
written statement was that it was 
an old tenancy which datas back to 
the days of the Permanent Settlement, and 
his argument before us has been that the 
second paragraph of the plaint indicates 
that the tenancy in respect of which the 
suit is brought, was created by a kabuizyat 
dated the 16th March 1314 B. 5, 
That is after the passing of the Transfer 
of Property Act. 

On the other hand, the learned Vakil 


for the plaintiffs-appellants says that it 
is not meant by that allegation to - say 
that the tenancy was oreated by that 


_katuliyat. This is a matter in which, we 
think, an enquiry should be made. If 
the tenancy, as described in the plaint, 


was created before the Transfer of Property 
Act, if would not be transferable unless 
the custom of transferability is proved. 
On the other hand, if it was created after 
the Transfer of Property Act, then the 
tenancy is transferable. 

Farther it has been alleged by the 
defendant that he holds the land as mokurrart, 
As regards this the Subordinate Judge 
says: “It is not necessary to find now 
whether the holding is permanent or at 
fixed rent.” It is necessary, however, to 
determine whether the tenancy is a kaemi 
‘mokurrart, because if it were kaemz 
mokurrart, then the tenancy would be 
. transferable. If, on the other hand, if is 
not kaemt mokurrari, then the other matters 
to which we have alluded will have to be 
considered, 

The case must, therefore, go back to the 
Subordinate Judge for a determination 
upon the issues set out in our judgment. 

The appeal will remain on the file of 
this Court and on arrival of the findings 
from the Court below, it will again be 
placed on board for final disposal. 


Case sent back. 
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ALLAHABAD HIGH COURT. 
Execution First Aperan No. 379 
or 1917. 
April 16, 1918, 
Present:—Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
INAYAT-ULLAH KHAN— Decree- v 
i HOLDER — APPELLANT 
Versus 
HASHMAT-ULLAH KHAN-—JUDGMENT- 


DEBTOR— RESPONDENT. 
Compromise decree—Plaintiff required to deposit 
certzin sums in Court—-Remitiance by money order, 
whether amounts to deposit—Hypothecation of property 


-for due fulfilment of compromise—Property, whether can 


be sold. 

A compromise decree provided that after the 
expiry’ of a certain period the defendant would 
sellto the plaintiff certain property for a certain 
sum. The plaintiff was to pay or depositin Court 
the price of the stamp, registration fee and a sum 
of Rs. & by the ist of May, and if he did not do so 
his claim was to stand dismissed with costs. The 
compromise decree also contained a provision that 
an agreement was to be executed within three 
months from its date containing the terms of the 
compromise. Such an agreement was in fact execut- 
ed by the defendant and it contained a hypotheca- 
tion of the very property which was to be sold to the 
plaintiff in order to secure the due fulfilment of the 
conditions of the compromise decree by the defend- 
ant. The plaintiff did not tender or pay in cash to the 
defendant the price of stamp, etc, but hegremitted 
by money order a sum which was sufficient to cover 
those items. The money was paid into the Post 
Office on the 10th of April, but onthe 6th of Juno 
the plaintiff got back the money order with a noti- 
fication that the defendant had refused to accept it 
onthe 21st of May. ‘The plaintiff applied for execu- 
tion of the compromise decree and asked for the 
realisation of his claim as a simple money decree by 
sale of the mortgaged property: 

Held, (1) that the mortgage was a mere collateral 
security for the due fulfilment of tho conditions of 
the compromise by the defendant and that the plaint- 
iff was entitled to have the property sold to realise 
his claim as a simple money decree; fp. 194, col 2.] 

‘2: but that the remittange sent by the plaintiff 


‘was nota payment within the meaning of the compro- 


mise, so that the plaintiff was not entitled to execute 
the decree at all. [p. 194, col. 2.] 


Execution first appeal froma desree of the 


- Ist Additional Sub-Judge, Aligarh. 


Mr B. E. O'Oonor (with him the Hon’ble 
Dr. Te} Bahadur Sapru), for the Appellant. 
Mr. fgbal Ahmed, for the Respondent, 


J UDGMENT.—This appeal arises out of 
an application for execution of a compromise 
decree. The compromise decree was a very 
peculiar one. It was made in a suit for 
dower brought by the plaintiff as one of 
the hairs to hisdanghter for a proportionate 
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share of her dower. The compromise deeree 
provided that after the expiration of ten 
years the defendant would sell to the 
plaintiff certain property for the sum of 
Rs, 12,000 made up as in the com- 
promise is set forth. The compromise 
decree contained a curious provision that 
the plaintiff was to pay or deposit” in 
Court the price of the stamp, registration 
fee and another sum of Rs. 15 by the lat 
of May, and that if he did not do so his 
claim should stand dismissed with costs 
except for the sum of Rs. 700 due to one 
Badam Singh. The plaintiff did not tender 
or pay in cash to the defendant the price 
of stamp, the registration fee or the sum of 
Rs, 15, but he remitted by money order a 
sum which we may take to be suficient to 
cover those items. The money was paid in 
to the Post Office on the 10th of April 
and should no doubt under ordinary sirsum- 
stances have reached the defendant- before 
the lat of May. The plaintiff got back the 
money order on the 6th of June, with a 
notification that the defendant had refused 
to accept it on the 2lst of May. The som- 
promise decree also contained a provision 
that an agreement was to be executed with- 
in thre® months from its date containing 
‘the terms of the compromise. Sush an 
agreement was in fact executed by the 
defendant and it contained a hypothesation 
of the very property which was to be sold 
to the plaintiff in order to secure the due 
falflment of the conditions of the compromise 
decree by the defendant. In the application 
for execution the plaintiff alleged that ander 
the terms of the compromise decree if there 
was defaulé onthe part of the defendant, 
he should be entitled to execute the decree 
for the sum of Rs.9,150 with interest at 
the rate of eight annas per cent. per mensem 
and for Rs. 700 paid to Badam Singh, 
and his application was for such execution 
and asked for the sale of the property. (It 
is quite possible that the plaintiff considered 
under the terms of the compromise decree 
that he was entitled to put up the property 
for sale as if it had been mortgaged.) 
Two objections were taken in the Court 
below by the defendant. In the first place 
it was contended that the stamp, registration 
fee and the Rs. 15 were neither “paid or 
deposited” before the Ist of May 1917, and 
that consequently the plaintiff onthe terms 
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of the decree itself lost all rights thereunder. 
It is. next contended that having taken a 
mortgage of the property, the property sould 
not be brought to sale except by proceedings 
in a suit under the mortgage. The Court 
below decided both of these objections im 
favour of the defendant and dismissed the 
application for execution altogether. The 
decree-holder comes here in second appeal, 

We doubt much whether the Court was right 
in holding that the property sould not be 
sold because of the mortgage which was 6xe- 
cuted by the judgment-debtor. This mort- 
gage was merely collateral security for the 
due fulfilment of the conditions of the oom- 
promise by the defendant. We think that if 
there bad beenno other objection the plaintiff 
would have been entitled to have had the 
property sold to realise his claim asa simple 
money decree. Thelawas ee to a 
roperty upon which a party has a mort- 
ae is oa cali by Order XXXIV, rule 
14, of the Code of Civil Procedure and mort- 
gaged property san ba brought to sale so long 
as the claim does not arise ander the 
mortgage.’ The present: claim would be a 
olaim under the decree and not a claim under 
the mortgage. The next objection seems 
more serious. The Court has to execute the 
decree as it stands. The decree undoubtedly 
contains a provision that if the plaintiff 
failed to pay or deposit in Court the price 
of stamp, registration fee and the sum of 
Rs 15, hisclaim should be dismissed except 
as to the sam of Rs. 700 due to Badam 
Singh. We find it impossible to hold that 
the mere remitting of a money order, which 
so far asthe evidence goes was not only 
not accepted but did not even reach the 
defendant until after the prescribed period, 
is a payment within the meaning of the 
olause in the decree. We think that the 


‘view taken by the Court below that this was 


a fatal objection to the execution of the 
decree for the Rs, 5,150 and interest was 
correct. The Court seems to have overlooked 
the fact that the plaintiff was entitled not- 
withstanding the non-payment of the registra- 
tion fee, ete., to execute his decree for Rs. 700. 
We allow the appeal to this extent, that we 
modify the order of the Court below by de- 
glaring that the plaintiff is entitled to execute 
his decree for the sum of Rs. 700 paid to 
Badam Singh. With this declaration we re- 
mand the case with directions to proceed 
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with execution having regard to what we 

have stated above. We direst the parties 

to pay their own costa in both Courts. 
Appeal allowed; Oase remanded. 





CALCUTTA HIGH COURT. 
Rote Nisi No, 208 or 1918. 
May 3,1918. 
Present:—Mr, Justise Fletcher and Mr. 
Justice Smither. 
GOPAL CHANDRA DAS AND oraxrs— 
Peri NONERS 
versus 


KSHETRA MOHUN BHUIA~—Opposirg 


Civil Procedure O dee 3 

tete Lrocedure Code (Act F of 1908), 5.115, 0. 
1,9, Sch H, para. eae oe Hiner 
appear before arbitrator -dward, ex parte -Application 
to set aside award, miintatnability of—Remission of 
award -Revision — High Court, power of interference of. 

A reference to arbitration ina case provided that 
the arbitrator should determine the case after hearing 
the evidence and that if one of the parties failed to 
appear before him, he should have power to proceed 
to en the reference ew parte: 

eld, that on the plaintiff's failure to a 
the arbitrator on the day fixed for oT 
trator could not make an award without taking any 
evidence bub should have proceeded to hear the 
evidence of the other side [p. 195, col 2.] 

Held, also, that the award so made without taking 
any evidence could not be set aside by the court 
on the plaintiff's application under Order IX, rule 9 
Civil Provedure Uode, but should be remitted under 
the provisions of clause 14 of the 2nd Schedule to 
the Vode of Civil Procedare to the arbitrator for 
ee if a proper case was made out by 

e plainti o excuse hi 
aritrator. [p 108, eel, 1 s absence before the 

‘he High Court in the exeroise of its 
section 115, Code of Civil Procedure, ede orice 
remitting the award for re-consideration by the same 
ani oe sr eure that the award had left 

ndetermine o matters r i i 
oh ook 1 eferred to arbitration. 


Rule against the order of the if 
3rd Court, Tamluk, in Revival Case Sg cn 
of 1917. 

FACTS appear from the judgment, 

Babu Sarada Charan Matty, for the 
Petitioners, submitted that the learned 
Munsif had no jurisdiction to set aside 
the award, because the provisions of Order 
“IX, rule 9, of the Civil Procedure Code 
did not contemplate a case of this kind. 
Referred to Schedule II, clanseg 15 and 15, 
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Civil Prosedure Code. Moreover, the time 
allowed for making an application to set 
aside an award had expired at the time 
the application was made. Under the facts 
and circumstances of the case the Munsif 
could not entertain an application purport- 
ing to be one under Order IX, rule 9, 
Civil Procedure Code, because clause 14 
of Schedule II does not authorize the Court 
to do so. Referred to clauses 3, sub-clause (2), 
5, 8, 12, 14, 15, 16 of Schedule II. The 
learned Munsif, by assuming the functions 
of the arbitrator, had set aside the award 
and restored the suit to file. When the 
order of reference to arbitration expressly 
provided that if any of the parties failed 
to appear the arbitrator would have 
power to proceed ex parte, the learned Munsif 
should not have restored fhe suit to file 
to have it tried by him again. He could 
not do that because the ordinary provisions 
of the Civil Prosedure Code do not apply 
to matters in arbitration. 

No one appeared for the Opposite Party. 

JUDGMENT.—This is a Rule on the 
opposite party to show cause why the 
order of the Munsif, dated the 9th February 
1918, should. not be set asides What 
happened was this: There was a dispute 
between the plaintiff and the defendants. 
That gave rise toa suit. Better counsels 
prevailed and the suit was referred by the 
Court to the arbitration of a certain 
gentleman by the consent of both parties. 
The terms of the reference provided that 
the arbitrator should determine the case 
after hearing the evidence and that, if 
one of the parties failed to appear before 
him, he should have power to proceed to 
hear the reference ecg@arte. The plaintiff 
on the date fixed for the trial did not 
turn up, although the arbitrator waited 
for two hours. Then instead of proceeding 
to hear the case ex parte, the arbitrator 
considerad that he had power to deal 
with the matter as a Civil Court had, if 
the plaintiff was in default. That is not 
so, The arbitrator ought to have proceeded 
to hear the evidence of the other side. 
But instead of doing that, he made an 
award. The award was then sent to the 
Court and, on an application to file the 
award, the plaintiff objected on the ground 
that he had a reasonable ground for not 
appearing bafore the arbitrator and 
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gave some excuse for being absent. The 
learned Judge said that that was not the 
proper way but that the plaintiff ought 
to have applied under the provisions of 
. Order IX, rule 9, Code of Civil Procedure. 
Of course, the learned Judge was clearly 
wrong in tbat view. The plaintiff having 
acted on the suggestion of the learned 
Judge and having made an application 
under Order IX, rule 9, Code of Civil 
Procedure, the learned Judge then set 
aside the award of the arbitrator and 
restored the matter to his own file. The 
learned Judge was obviously wrong in 
doing that. It is quite clear that if the 
arbitrator in this case had left undeter- 
mined the matters referred to him for 
arbitration under the provisions of clause 
14 of the Second Schedule to the Code 
of Civil Procedure the Court might remit 
the award or any of the matters referred 
to arbitration for re-consideration to the 
arbitrator. That being so, the learned 
Judge, when a proper cass was made by 
the plaintif to excuse his absence and 
when it was shown that the arbitrator 
bad made his award without bearing any 
evidencg, at all, ought to have remitted 
the award or the matters referred to 
arbitration for re-consideration by the 
arbitrator. The proper order to make in 
this case is that the order of the learned 
Munsif should be set aside and instead 
thereof, under the provisions of section 115, 
Code of Civil Procedure, we should make 
an order remitting the award in the 
_ matter referred to arbitration for re-ecn- 
sideration by the same arbitrator on the 
ground that the award bas left undeter- 
mined the matters referred to arbitration. 
There will be no order as to costs of this 
Rule. 


Order set aside. 


CALCUTTA HIGH COURT. 
Inzo.vency Case No. 112 or 1916. 
Angust 27, 1917. 
Precent:—Mr. Justice Greaves. 

Inre A. F.C SHHHASE. 
Presidency Towns Insolvency Act iII of 1909), s. 36 
-~ Fraudulent tranefer—Insolvency Court, power of, 
- to enquire into transfer Maamination of insolvent, 
whether can be used as evidence against transferee— 
Transfer made immediately before insolvency, validity 

of-—Eurden of proof. 
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An Insolvency Court has jarisdiction, having 
regard to the terms and provisions of section 36 of 
the Presidency Towns Insolvency Act, to enquire, on 
the application of the Official Assignee, as to whether 
a transfer made by the insolvent is fraudulent and 
void as against the Official Assignee and to pass 
proper orders as the result of such enquiry, subject to 
the right of the party affected thereby to bring a re- 
gular suit, if soadvised [p. 197, col. 2.] 

The oxamination of the insolvent cannot be used 
as evidence against the person against whom an 
order is soughtunder section 26o0f the Presidency 
Towns Insolvency Act. [p. 197, col. 2.] 

The burden of proof of supporting a purchase from 
the insolvent of the whole of his assets just prior to 
the insolvency falls npon the person claiming that 
the purchase can stand |p. 198, col. 1.) : 

An assignment by an insolvent on the eve of his 
insolvency can only stand if it can be shown that it 
was made for the purpose of helping him with funds 
to carry on the business and that the transaction 
was genuine. [p. 201, col. 1.] 

Transactions of this kind will stand good where 
the properties of the insolvent have been transferred 
to creditors to secure an existing debt and also 
advances made to enable the insolvent to carry on the 
business. [p. 201, cols, 1 & 2,] 

An insolvent, a few days before his adjudication in 
insolvency on his own petition, admitted another 
person as a partner in his business and shortly 
afterwards sold way his interest in that business to 
that person: 

Held, that the transaction was not one in good 
faith and for valuable consideration and was, there- 
fore, ii against the Official Assignee, [p. 202, 
col, 1. 


Mr, A. A. Avefoom, for the Official Assignee. 

Messrs. P, L. Buckland and R. O. Bonnerjee, 
for Mr. Maskertich John. 

JUDGMENT.—This is an application by 
the Official Assignee in the insolvensy of 
one A. F. C. Seebase under section 36 of the 
Presidency Towns Insolvency Act for an 
enquiry to be held as to whether the sale 
to Maskertich John of the business property, 
furniture, stock and effects of the insolvent 
in the business known as the Continental 
Hotel is fraudulent and void as against the 
Official Assignee and it also asks that orders 
be passed by the Court as the result of such 
enquiry. 

Before I come to deal with the facts of 
the case, there are three matters in connec- 
tion with the insolvency jurisdiction to which 
I think I should refer. When this matter 
came before me, an objection was taken that 
it was da matter that could not be dealt 
with under section 36 of the Presidency 
Towns Insolvency Act and i was referred 
in support of it to the judgment of Mr. 
Justice Chitty in In re J. M, Lucas (1), 

(1) 28 ind. Gas. 469; 42 0, 109 at pp. 118, 114, 
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where@ Mr. Justice Chitty has ex- 
pressed his opinion that matters like the 
present cannot be decided under sestion 36 
of the Insolvency Act but should be dealt 
with under rule 5 (d) of the Insolvency 
Rules. The opinion which Mr. Justice Chitty 
expressed in In re J. M. Lucas (1) he follow- 
ed in Re Kali Dass Biswas (2). Now if Mr. 
Justice Chitty had desided that whera 
questions of title are involved such as arise 
in this case, the proper procedure tc follow is 
by suit, rather than by an application 
under section 36, I should have been bound 
by this desision bat I have considerable 
difficulty in understanding what he has 
desided by In re Lucas (1) and In ve 
Kali Dass Biswas (2), The jurisdiction of the 
Insolvency Court is derived not under the 
Rules of the Insolvency Ast but under section 
36, and, therefore, I do notthink that I am 
in any way bound by any desision of this 
Court that section 36, of the Insolvency 
Act ig not the proper procedure for dealing 
with a matter of this kind. I have not been 
able to find any decision of this Court 
actually upon this question, but the matter 
has arisen onse or twice before and the 
same question has arisen under the Pro- 
vincial Insolvency Act and, therefore, I 
think that it is desirable that [ should make 
some referense to the question of procedure. 
Now under the old Act of 18148, section 26, 
it has never been questioned that the 
Insolvency Court had jurisdiction to deside 
questions cf this nature under the Insolvency 
Ast. 

If authority for that is sought, it will be 
found in an unreported case to whish I was 
referred, In re Upendra Chandra Sing (3), 
where Mr. Justice Harintion daaided 
similar questions under the provisions of 
gestion 26 of Act 1848. That matter went 
to the Appsal Court in Appeal No. 13 of 
19lland the question of jurisdiction was 
raised before Sir Lawrence Jenkins and Mr. 
Justica Woodroffe. They overruled the 
objections that had -been taken to the 
jurisdistion of the Insolvency Court and Sir 
Lawrence Jenkins said in his judgment that 
there was jurisdiction for Mre. Justice Haring- 
ton in the Insolvensy jurisdiction to have made 
the order thathedid. But he added that the 
lady against whom the order was sought, 

(2) No, 161 of 1913. 

(8) No. 281 of 1909. 
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could, if she so desired, vindicate her title 
by regalar suit ; anda further authority for 
the proposition is Kalagurla Suryanarayana 
v. Yarlagadda Naidoo (4). That case was 
desided under section 26 of the In. 


_solvency Act of 1848. Mr, Justice Jenkins, 


as he then was, framed issues such as have 
been in this case. The matter went to the 
Appeal Court and eventually went to the 
Privy Couneil, and no question was raised 
as to the jurisdiction of the Insolvency Court 
and I may add that if you look at the 
English cases, where the provisions of the 
Evglish Bankruptcy Acts are very similar 
to our present Act, you find that the usual 
procedure is by motion in the Bankruptoy 
or by some form of application in the 
Vankruptey. If authority is required for 
that, reference can be made of the case of 
Hirth, In re; Trustee, Hw parte (5) 
end also to the case of Sloebudinsky, In 
re; Moore, Ex parte (6). Therefore, I think 
that the Court has ample jurisdiction, 
having regard to the terms and provisions of 
section 36, to deal with questions of this kind 
in the insolvency, subject to the right of the 
party affected to bring a suit if so advised. 

Then the second question that I should like 
to refer to is, as to whether the exgmination 
of the insolvent can be used as evidence 
against the person against whom an order 
is sought under section 36, Counsel, who 
urged that it was admissible, admitted this 
morning that he was wrong and perhaps 
it will be well to distinctly state here that 
that question is governed by the authority 
so faras English Law is concerned, and it 
has been held that the examination of an 
insolvent is not admissible in evidence 
against persons against whom an order of 
the nature of the present is sought, and I 
think that the same principles asare laid down 
in the English cases are applicable here to 
this question. 

The 3rd point is as to the question of 
the burden of proof. I felt some doubt 
at the time I heard this application 
and I still feel some doubt as to upon 
whom the burden of proof les in a trans- 
actisn of this nature, but if seems to me 


(4) 6 C. W. N. 518 (P.O). 

(5) (1399) 1 Q. B. 612; 68 L, L. J. Q. B. 257; 80 L. 
T, 63; 47 W. R. 243; 6 Manson 10: 15 T. L. R. 158. 

(6) (1903)2 K B 517:7: L. J. K. B. 883; 89 L. T, 
190; 52 W. R. 166; 10 Manson 341; 19 T., L, R. 616, 
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that a case of the nature such as is before me 
falls within the principles of Late, Ha parte; 
Tate, In re (7) and that in a case of this nature, 
as 1 held, the burden of proof of support- 
ing a purchase from the insolvent of the 
whole of his assets just prior to the insol- 
vency falls upon the person claiming that 
that purchase can stand, 

I now come to the facts of this oase so far 
a3 they are material. 

In February 1912 it appears that the 
insolvent Seehase purchased the Continental 
Hotel, for, I think, a sum of one lao and 35 
’ thousand rupees, ten thousand rupees being 
paid on the execution of the agreement 
and 40 thousand being payable in instal- 
ments of 8 thousand, and there was a further 
provision that the insolyent should pay 
to the vendor a sum of one thousand a month 
during the continuance of the lease of the 
Hotel premises. On the 18th May 1916 a 
deed of partnership was entered into between 
the insolvent and Mr, John. By the pro- 
visions of that deed it was provided by 
clause 1 that in consideration of a sum of 
Rs. 20,000 to be paid by Mr. John to Seehase, 
Seehase should admit John as a partner 
in the business carried on at the Continental 
Hotel and that they should be and remain 
partner@in the business during the term or 
until sooner determination of the lease of the 
premises No, 12,, Chowringhee, where the 
business was carried on. Clause 4 provides 
that the net profits of the business should 
be divided equally between the parties and 
that they should in like proportion bear all 
losses and clause 9 provides for the capital 
of the partnership, and the clause provides 
that John should pay to Seehasea sum of 
Rs. 20,000 for his half sharein the furni- 
. ture and fittings and he should be debited 
in the account with ethe sum of Rs. 2,200 
as his half share of the price of the stock of 
wines and stores then held by Seehase, and 
that he should be debited in the account 
with the sam of Rs. 5,000 which should be 
spent by the partners in improving the 
Hotel premises; the 6th clause provides 
for drawings, ete. ; the 7th clause provides 
for the taking of the accounts and the next 
materia] clause is clause 14, which provides 
that John should be entitled, at any time 
after 12 months from the date therenf, to 
purchase from Seehase and that Seehase 


(7) (1877) 36 L. T, 531; 25 W. R. 52, 
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would sell his remaining half shargin the 
business and in the good will and assets 
thereof upon payment to Ssehase of 
Rs. 15,090 in cash and upon entering into 
acovenant to pay the balance then due 
to Boscolo in terms of an indenture therein 
mentioned and a further covenant to pay to 
Seehase monthly asumof Rs. 500 for the 
remainder of the term of the lease of the 
premises No. 12, WUhowringhee. The 
partnership deed provides that the partner- 
ship was to commence as from the Ist 
April 1916. 

On the 28tb of June 1916 Mr. John and 
the insolvent purported to enter into an 
agreement for sale of the half share of the 
insolyent in the partnership business, uot 
under the terms of the partnership deed but, 
as I understand, apart therefrom. The 
agreement is said to have been as follows :— 

That John should pay to Boscolo a sum 
of Rs. 8,000 on account of the amount due 
to Boscolo from Seehase, that he should 
give the insolvent and his wife and family 
food during the continuation of the lease, 
that he should pay Rs. 1,000 a month to 
Boscolo iu accordance with the insolvent’s 
covenant with Boscolo and lastly that he 
should pay certain debts which are not exactly 
ascertainable, 

This agreement was never redused to 
writing, but a draft was prepared which is 
in evidence before me, and it is said that 
this agreement was in fact entered into and 
carried out verbally. 

On the llth of July 1916, 13 days after 
the sale by the insolvent of the whole of 
his property to John, be was adjudicated 
insolvent on his own petition, the unsecured 
debts amounting to Rs. 31,6..2 and the assets 
being, 1 understand, very small. 

The issues that were settled in this case 
are as follows s= 

(1) Was the purchase, if any, by Jobn 
of the Continental Hotel in June 1¥16 in 
good faith and for valuable consideration P 

(2) At the date of the said alleged pur- 
chase was the insolvent unable to pay his 
debts from his own money? 

(3) Was the said alleged purchase in 
fraud of the creditor of the insolvent ? 

(4) Was the alleged partnership of the 
lst of April 1916 a genuine transaction and 
for valuable consideration or was it in frand 
of the creditors? 
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I allowed the parties before me to adduce 
such evidence as they were advised upon 
these issues and I must now refer shortly to 
their evidence. 

Mr. John stated that in March 1916 he 
approached Seehase and came to an agree- 
ment with him: he says that he paid on the 
15th March a cheque for Rs. 3,000 and he 
says that in all he has paid asum of 
Rs, 22,000 which was agreed for the par- 
chase of the half share in the partnership 
basiness: he says “on the 2lst Maroh I paid 
Rs. 2,000, onthe 7th April I paid Rs 4,200 
to Boscolo in respect of one instalment due 
from Seehase to Boscolo” and that on the 
7th April he paid Rs 1,000 and on the 
llth of April he paid Seehase Rs. 4,000, 
and he says that the balance was paid by 
Seehase’s drawings from the till of the 
Hotel and he says that these appear in the 
cash book. He states that he signed the 
partnership deed onthe 18th of May and 
that the Hotel was not doing well at that 
time, business was getting worse due to 
the fact of Seehase’s nationality.” Then he 
says soon after he had purchased the half 
share he negotiated with Seehase for the 
rest of his interest, be says: “I eventually 
came to terms and I told Mr. Leslie to 
prepare an agreement, that was in the 
month of June, we agreed for Rs. 20,000 
in cash and food for himself, his wife and 
children up to the expiry of the lease.” Then 
he says with regard to the second sum of 
rupees twenty or twenty-two thousand, “I 
paid him in two lots in cash and by dis- 
charging certain bills: on the 2ist cf June 
I paid Rs, 1,000 by cheque, on the 24th 
of June [ paid Rs. 1,000 by cheque, on the 
23rd of June I paid Rs. 21960 for Insur- 
ance premium due on his life, on the 
23rd of June Rs. 969 and on the 27th of 
Juane Rs. 500 to Narain Chunder Mitter on 
his account.” Then he states that he has 
paid the following further sums, to Messrs. 
Sen Law and Co. Rs, 963, to Bosgolo 
Rs. 5,460, to Messrs. Kellner and Co. 
Rs 3,414-8-9, to Gora Chand Law Rs. 1,650, 
to Nahapiet and Co. Rs. 725, to Framjee 
Rs. 1,594-7-G and to Patel Rs. 300: he says, 
“I agreed to take these debts over before 
we made the 2nd agreement and I paid 
on the date. the receipts were given,’ and 
then he says, on or about the 28th of June 
he got two receipts from i eehase for 
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Rs. 22,000 each; these are Exhibit L and 
the bills to which I have referred ure 
contained ina bundle which is Exhibit K; 
then he repeats the terms of the agreement 
and says that Rs. 2,000 of the money was 
paid from the Hotel gash and he states 
that when “I made the agreement I did 
not know that Ssehase could not pay his 
debts; he became insolvent in July and I 
first knew that he was insolvent’; he says, 
“when he filed his schedule, I had no idea 
bafore that he was an insolvent.” Then 
in cross-examination he stated that upto 
lith July 1916, the bank ascount stood 
in the joint names of Seehase and himself 
and it was a paltry sum of about Rs. 300, 
then he says that during June Seehase only 
used to come for an hour in the evening 
and took no interest in the management of 
the Hotel but he remained a partner np to 
the 48th of June and entitled up to that 
date to a balf share of the profits, Then he 
says, fromthe 29tb of June I became the 
sole proprietor of the Hotel. I did not 
notify this, I had a full page advertisement 
in the Empire newspaper;” he says that up 
to 28th Jane he conversed as usual with 
Seehase and he denied that in April 1916 
Seehase had deceived him as to his @reditors 
and said that he did not know of Seehase’s 
financial condition; he says “about the begin- 
ning of April L did not know he could not 
pay his debts,” and the witness stated that 
he did not believe he went to Lusknow to 
evade his creditors bnt that in April he was 
away from Caloutta. 

Then in further coross-examination he 
stated that he agreed to pay Rs. 22,000 in 
cash for the second part of the business 
apart from what was due to Boscolo. Then 
he says there was ewdence in writing, 
namely,a letter whish he produced, from 
Boscolo to Mr. Leslie saying that Boscolo 
would accept John as a tenant if he paid 
Rs. 1,003 a month until the expiry of the 
lease. Hoe says, “I did not look into the 
books before I agreed to buy, I did not 
look into Seehase’s financial position, I had 
no idea of the financial condition of the 
Hotel and I did not ascertain the stock or 
furniture before the 15th of March.” He 
says that “I was on business terms with 
Seehase and knew on the 6th or 7th of 
April that he had debts,” He says, “it wag 
about the 6th or 7th of April that I did to 
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a certain extent believe that he was trying 
to evade his creditors ”, and he goes on to say 
that “ bills came in but payment was not 
made and on the 6th or 7th of April I did 
believe that he was going away to evade his 
creditors. I knew he had bills although I 
do not know the extent, I should say it was 
about Rs. 20,000 in all, and I do not know 
if he had any source of income exsept the 
Hotel but I cannot say what other income he 
had,” he says, during the whole of April 
creditors of Seehase were oalling for pay- 
ment and the same happened in May or 
June. He said, “the books were not audited 
and I cannot say if there was any profit 
- between April and 18th May and I cannot 
say if the Hctel made any profits during 
those months”; and he stated that the months 
of April, May and June were slack months 
for the Hotel, then he states that at the 
end of May Seehase was not hopelessly 
insolvent but owed money to the public 
to the extent of about Rs. 20,000 worth 
bills and that he was not apprehensive that 
he was insolvent. I think that exhausts all 
the evidence that I need refer to given by 
John. 


Mr. Jupslie was called and he produced his 
Day Books showing entries of the inter- 
views he had both with Seehase and with 
John and J need only refer to two entries, 
one of the llth of May when Mr. leslie 
says... thatthe greater part of the 20400 
was paid in his presence and that ho 
drafted some receipts,’ There is another 
entry with regard to the 2lst of Jans whish 
is as follows :— 

“Attending John and Seehase when they 
called and said that in supersession of all 
prior arrangements it had been agreed that 
John was to buy Seehase ont of the bnsi- 
ness altogether for Rs, 22,000”, and he 
states ‘on the <4th of June I had the docu- 
ment prepared to carry out the arrange. 
ment”, and in oross-examination he said 
that “L first heard of Seehase being in 
debt two or three days before he filed 
his schedule from a Marwari who told 
me about this and which I did not be- 
lieve.” 


Mr, Hinds gave evidenee with regard to 
the preparation of the draft, which is be- 
fore me. That exhausts the evidence I think 
I need refer, 
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‘five: weal atrentigu bloro ane: diadoni 
self into two parts. Firstly, there is the 
partnership entered into on the lth -of 
May and I have got to consider whether 
that was a genuine transaction and whether 
that can stand, and I have also got to con- 
sider the 2nd question as to whether the 
sale of the 28th of June was a bona fide 
transaction and san stand against the Offisial 
Assignee. 

So far as the partnership is concerned, 
I think on the evidence that I am bound 
to hold that this was a genuine transaction. 
There are some grounds of suspision that 
arise in the case, and I can hardly believe 
that Mr. John went into the business, with- 
out enquiring as to the earnings and 
liabilities and so on and as to the value 
of the stook or furniture, but Lam satis- 
Eed upon the evidence that Mr. John did 


“in fact pay a sum of Rs. 14,000 in cash 


to Seehase for the purchase of the half 
share of the tusiness. With regard to the 
balance of Rs. 8,000, different considerations 
arise and I shall have to direct an enquiry 
with regard to this. Mr. John’s story is that 
this was paid out of the till of the Hotel and 
that there was no profit during this period; 
that is to say, it must have been paid 
out of the capital of the Hotel, half of which 
belonged to Seehase and if this is so, John 
must pay the Offisial Assignee half of this 
Rs. 8,000. Therefora, it seems to me that 
I must direct an enquiry to ascertain, first 
of all, whether there were any and, if so, 
what profits made by the Hotel during 
the continuancy of the partnership from the 
first of April to the 23th of May, and I 
also direct a second enquiry as to what 
sums out of the Hotel cash or out of the 
till were received by the insolvent in respect 
of the sum of Rs. 22,0L0. 

I- now come tothe 2nd transaction which 
presents more difficulty, and I should have 
been glad to have had an opportunity 
to put my judgment in writing which I 
should have done but for the imminence of 
the vacation. 

On behalf of the Official Assignee, it ig, 
I understand, urged thut this transaction is 
bad as being a voluntary conveyance within 
the meaning of section 55 of the Insolvenay 
Act, but personally I think myself that 
the transaction coes not fall within that 
sestion but falls within another prinsiple, 
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Section 9 of the Insolvency Act provides 
(b) that an insolvent commits an act of 
insolvency if be makes a transfer of his 
property or any part thereof with intent 
to defeat or delay his creditors, and then 
section 17 provides that on the making of 
anorder of adjudication the property of the 
insolvent vests in the Official Assignee and 
section l provides that the title to the 
Official Assignee as trustee shall be 
deemed to have relation back and that 
(b) if the insolvent is proved to have 
committed more acts of insolvensy than 
one, then it relates back to the time 
of the first of the acts of insolvency proved 
to have been committed by the insolvent 
within 3 months next preceding the date 
of the presentation of the insolvency 
petition. 

I think, therefore, that Seahase committed 
an act of insolvency on the 28th of June 
1916. He was adjudicated on his own 
petition; and, therefore, I think that the 
assignment of the 28th or 29th of June was 
an assignment by Seehase with intent to 
defeat or delay his ereditors but if I am 
wrong in this, then I think tbat the trans- 
action is also bad and liable to become 
under the well-known principles, which I 
think apply in this country, of 13 Eliz., O. 5. 
That Statute provides that grants, aliena- 
tions, conveyances, bonds, suits, judgments 
and executions which have bean and are de- 
vised and contrived of malice, fraud, sovin, 
collusion or guile, to the end, purpose and 
intent to delay, hinder or defraud oredi- 
tors and the operative part cf the Statute 
provides for setting aside every conveyance 
made “to or for any intent or purpose before 
declared and expressed.” 

Therefore, I think that the transaction 
was bad for the reasons that I have 
already stated and also that it falls with. 
in the principles to be found in 13 Eliz. 
O, 3: 
I think there is no doubt that itis well 
settled in bankruptcy that an assignment 
by an insolvent on the verge of his in- 
solvency can only stand if it can be shown 
that it was done for the purpose of helping 
him with funds to carry on the business 
and that the transaction is genuine. Re- 
ference to the authorities will show that 
transactions of this kind will stand good 
where the properties-of the insolyent have 
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bean transferred to sreditors to sesura an 
existing debt and also advanses made to 
enable the insolvent to garry on his business. 
What to my mind makes this second trans- 
action bad, is, L think, the fact that although 
John apparently agreed to piy certain 
creditors and had in fact paid certain oreditors, 
this was in the nature of voluntary paym pats 
which the creditors could not enforsa, and 
this in itself makes the transaction bad 
for it takes the proparties of tha insolvent 
outside the insolvency jurisdiction of this 
Court; and secondly, this is clearly a fraud 
upon tbe creditors that whereas the terms 
of the purchase sontemplated by the part- 
nership deed provide for payment of Rs. 500 
a month to the insolvent, that is given the 
go by in this transaction and instead there 
is a provision for food for the insolvent 
and his family, which must have been done 
solely and only for the purpose of defrauding 
the areditora of the insolvent and with intent 
to defeat and delay them. Reference can use- 
fally be made to Chaplin, Hx parte, Sinclair, 
In re (8) and to the principles there 
laid down. Ido not think that I need refer 
to that case in detail but there was a 
transfer of an antecedent debt, thee Assignee 
undertaking to pay certain creditors of the 
insolvent, and that transaction was held for 
the reasons stated by Lord Justice Cotton 
thera to be a fraud upon the creditors 
which could not stand; as Lord Justisa 
Cotton says at page 330: “The effect of 
the transaction was to withdraw by a deed, 
which was kept secret, all the property of 
the debtor, as far as it could possibly be 
done, from the reach of his osredifors, so 
as to prevent them from enforcing their 
legal rights and remedies by execution, and 
to protect it in the event of bankruptey 
by taking it out of the hands of the 
debtor and assigning it to some one else. What 
did the debtor get inexshange P It is true 
that a certain sum of money was paid by 
Messrs. Chaplin to scme of the ereditors, 
but still the debtor obtained nothing which 
could be a substitute or equivalent to the 
ereditors.” 

At page 331 hesays: “I do not mean 
to say, indeed [ do not think, that the 
greditors would not have been paid, and 


(8) (1884) 26 Ch. D. 819; 53 L, J, Ch. 732; 51 L. T, 
345. 
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I cannot say that this would not have been 
a good way of paying them. Still, ia my 
opinion, if persons will take from a man 
who is in difficulties a deed of this des- 
scription, which has the effoot of withdraw- 
ing, and is intended to withdraw, all the 
property of the debtor from the legal process 
whioh his creditors have a right to enforce 
against him, and bankruptey ensues, the 
deed is void under the bankruptcy law,” 
and Lord Justice Bowen, at page 334, says: 
“Mhe debtor gave up all his property; he 
got the payment of past debts to a certain 
extent, and besides that he got a promise, 
a verbal promise made to himself, without 
any record of it in any paper or In any 
deed, to the effect that the persons to whom 
he was assigning his property would, when 
occasion should arise, come forward and pay 


his debts.” l 
; now come to deal with the issues that 


arise in the case. 

With regard to the frst issue I hold that 
the purchase by John of the Continental 
Hotel in June 1916 was not in good faith and 
for valuable sousideration. 

S> far as the second issne is concerned I 
hold tha ab the date of the alleged purchase, 
the insolvent was unable to pay his debts 

is own money. 
as regards the 3rd issue I hold that 
the purchase was in fraud cf the creditors of 

insolvent. : 

aa regard to the 4th issue I hold 
that the alleged partnership -of the lst April 
1916 was a genuine transaction and for 
valuable consideration and not in fraud of 

ditors. 
Eo is that I set aside the alleged 
assignment of the 28th of June and John 
will hand over to the Official Assignee the 
half share in the' business of the Continental 
Hotel but he will be entitled to prove in the 
insolvency, as was provided in Chaplin, 
Ex parte; Sinclair, In re (8), for such sums 
as he satisfies the Offisial Assignee that he 
has paid in respect of the debts of the 
insolvent. 

So far as costs are concerned I make no 
order as to costs, except that the Offisial 
Assignee do retain his costs out of the assets. 

I direot the enquiries to be taken by the 


Registrar in Insolvency. ; | 
l Assignment set aside, 


MADRAS HIGH COURT, 
FULL BENCH. 


Civin ApreaL No. 317 er 1916. 

Maroh 8, 1918, 
Present:—Justice Sir William Ayling, KT., 
Mr. Justice Oldfield, Mr. Justise 
Sadasiva Aiyar, Mr. Justice Coutts 
Trotter and Mr. Justice Seshagiri Aiyar, 
CHALLAGUNDLA VARAMMA AND 
oTseRs— DEFENDANTS Nos. 2 TO 9—AFPELLANTS 
versus 
MADALA GOPALADASAYYA AND ANOTHER 
— PLAINTIFH AND Derenpant No, l— 


RESPONDENTS. 

Limitation Act (IX of 1808), s. 7, Seh. I, Arts. 120, 
125—Hindu Law — Alienation by widow—Declaration, 
suit for, by reversioner not born at date of alienation— 
Limitation— Cause of action—Reversionary suils, nature 
of---Representative capacity. 

A suit by a Hindu revarsioner for a declaration 
that an alienation by the widow is not binding on 
him, is barred under Article 1250f the Limitation 
Act where it is found that the plaintiff was born more 
than 12 years after the date of the alienation. 
Lp. 212, col. 2; p. 213, col. 2; p. 216, col. 1.] 

(Authorities reviewed.) 

A reversioner appealing to the Court for the 
conservation of property does soina representative 
character. [p. 218, col. 1.] 

Per Sadasiva Aiyar, J.-When a Hindu widow 
makes an alienation voidable against the ultimate 
reversionary heir at her death or re-marriage, a 
single cause of action for a declaration of its invalid- 
ity arises at once to be availed of by the next 
presumptive revergioner by bringing a suit on 
behalf of the whole body of successive yreversioners 
till the opening of the reversion, and, in case the 
next presumptive reversioner, by collusion or some 
other act, precludes himself from availing himself of 
that single cause of action, to be availed of by the 
next reversioner in order of succession and so on, 
the sait, whenever brought, being based on the same 
single cause of action [p. 2 2, col, 2 ] 

Jn the aforesaid events, Article 125 of the Limi- 
tation Actis the only Article applicable to a suit 
based on such single canse of action. [p. 212, col. 2.] 

Several causes of action donot arise at different 
times to several reversioners when each preceding 
reversioner has lost his right to bring and conduct 
such a suit through collusion or other similar acts, 
[p 212, col. 2.] 

Where a new reversioner comes into being for the 
first time by natural birth or by adoption, 1a) who. 
gets preference, by modern Hindu Law, in respect of 
the status of presumptive reversionership over other 
persons who, till them, formed the body of rever- 
sioners or (b) who becomes entitled to sue by reason 
of collusion between the nearer reversioner and 
the alienee, a fresh cause of action does not arise in 
the new reversioner so coming into being as nbovoe 
entitling him to bring a suit for a declaration of the 
invalidity of the alienation. [p. 212, col. 2.] 


Per Coutts Trotter, J.— A representative rever- 
sionary suit which enures for the benefit of the 


whole class of reversioners equally enures to 
a ® : ` 
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their @etriment. If a reversioner who is 
competent to do so, challenges an alienation 
unsuccessfully or fals to challenge it within the 
period allowed by the Law of Limitation, the result 
is r on his successors in the reversion, [p. 218, 
col. 1. l 

The meaning of the observation of the Privy Council 
in the case of Venkatanarayana Pillay v. Subbammal, 
29 Ind. Cas. 298: 38 M. 406 at p. 414; 17 M. L. T. 495; 
28 M L.J.536;21 C. L.J. 515; 17 Bom L. R, 468; 19 0, 
W. N 641; 2 L. W. 596; (1915) M. W. N. 585; 42 T. A. 
125 (P. Cà, about the right to relief existing in tho 
reversioners in order of succersion, is that such right 
exists where the claim is to possession, but the right 
to adeclaratory relief arises simultaneously and 
jointly in favour of all the reversioners at the time 
of the alienation. [p, 218, cols. 1 & 2,] 

Per Seshagiri Aiyar, J—The observations of the 
Privy Council in the case of Venkatanarayana Pillay y. 
Subbammal, 29 Ind. Gas, BER; 88 M 406,17 M. L.T, 
436; 28 M. L. J. 685; 21 C. L. 7.515: 17 Bom. L R. 468; 
19 C. W. N. 641; 2 L. W. 596; (1915: M. W. N. 554; 42 
I. A.125 (P. C.), do not mean that the suit for 
declaration is not in respect of a right common to 
a body of persons. The reference to rights existing 
severally may be explained as indicating that the 
remoter reversioners can themselves be plaintiffs; 
“the order of succession” only suggests that itis not 
every remote reversioner who can come to Court 
withont asking persons before him to undertake the 
task of getting their common right vindicated. The 
said decision lays down definitely that the rever- 
sioners as a body have a common interest and that 
the right litigated is a joint right ([p. 214, col. 2; 
p. 21F, cal. 1.) 

The general principle of law implied in section 7 
of the Limitation Actis applicable to the case of 
rerersioners, that principle being that, if there are 
some persons in existence who are adults who could 
have safeguarded the common rights cf themselves 
and of others similarly situated, the failure of the 
persons who are sus juris to litigate the right will 
start the cause of action not only against them- 
selves but also against persons in similar circum- 
stances, [p 215, col. 1,] 

It is doubtful ifthe residuary Article 120 of the 
Limitation Act is applicable to suits by remote 
reversioners. Article 126, though applicable in terms 
only to presumptive reversioneis, applies equally to 
suits by remote reversioners who have the conduct of 
the litigation for the benefit of persons entitled to 
recover the property when the succession opens. In 
enacting Article 12h the Legislature must be deemed 
to have considered it sufficient to give this extra- 
ordinary relief of declaration to persons alive on the 
date of the alienation. [p. 215, col. 2; p. 216, col. 3.] 


Appeal against the deoree of the Court of 
the Temporary Subordinate Judge, Guntur, 
in Original Suit No. 100 of 1915, dated the 
12th April 1916. 

This appeal coming on for hearing on 
the 26th and 28th September 1917, 
upon perusing the grounds of appeal, 
the judgment and decree of» the lower 
Court and the material papers in the 
suit, and upon hearing the arguments of 


Mr. V. Bamadess, for all except the de- 
ceased und appellant, and of Mr. P. Narayana» 
murih, for the Respondents, and the 
case having stood over for consideration till 
the llth October 1917, the Court made the 
following 

ORDER OF REFERENCE TO A FULL 

BENCH, 

Warns, C. J.—This is an appeal from 
the desision of the Subordinate Judge of 
Guntur giving the plaintiff a declaration 
that the sale-deed executed by the 2nd 
defendant, the widow of the last male 
owner, in favour of the 3rd defendant was 
void beyond the lifetime of the 2nd de- 
fondant and did notaffectthe reversionary 
rights of the plaintiff and the Ist de. 
fendant. The plaintiff, who is now one of 
the next reversioners, was not born until 
more than twelve years after the date of 
the alienation, and in these ciroumstances 
the Subordinate Judge has held that he 
was within time under Article 120 read with 
section 7 of the Limitation Act, as his right 
to sue accrued at the date of birth. The cases 
referred to by the Subordinate Judge | Govinda 
Pillai v. Thayammal (1), Gazzala Veerayya 
v. Gazzeala Ganamma (2) and Ngrayana 
Aiyar v. Rama Atyar (8)]} are authorities for 
this viewand have been followed quite recently 
in Venkata Row v. Tuljaram Row (4). On the 
other hand, Akkinert Sriramulu v. Mullapudi 
Ramayya (5) is tothe contrary effect, as is 
also the opinion expressed by the Full Bench 
in Chiruvolu Punnamma v. Chiruvolu Perrazu 
(6), which has been followed in the sub- 
sequent oases of Ketshnier v. Lakshmiéam- 
mal (7), Guntupalli Ramanna v. Guntupalld 
Annamm1 (8) and Subbamma v. Madi 
Reddy (9). 

The recent decisions of the Privy Conneil 


in Venkatanarayana Pillay v. Subbammal (10) 

(1) 28 M. 67; 14 M. L. J. 209. 

(2, 16 Ind. (as, 839; 36 M. 570; 12 M. 1. T. 188; 
23 M. L. J. 269; (1912) M. W., N. y12, 

(8) 20 Ind Cas. 622; 38 M. 36; (19138) M. W, N. 
688; 14 M. L T. 89; 25 M. L. J, 219, 

(4) 38 Ind. Cas. 270; (1917) M. W. N. 30:5 L. W, 
483. 

(8) 25 M. 731. 

(6) 29 M. 390; IM. L. T. 183; 16 M. L. J. 307. 

(7) 18 M. L. J, 275; 3 M. L. T. 319. 

(8) 18 Ind. Cas. 710; 24 M. L. J. 183. 

(9) 2R Ind Cas 632:2 L W. 337, 

110) 29 Ind Cas. 298; 38 M. 406 at p. 414; 17 M. L.T. 
435; 28 M. L. J. 535; 210. L. J 615; 17 Bom. L. R. 4AR; 
19 C. W. N. 641; 2 L. W. 696; (1915) M. W. N. 655; 
42 I. A. 126 (P. 0.). ! 
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and in Janaki Ammal v, Narayanasamt 
Aiyar (11), that thelreversioner’s snit in these 
gases is a representative suit in which he re- 
presents nob only himself but the whole 
body of possible reversioners of whom the 
one who happens to be the nearest surviv- 
ing on the death of the widow will 
suoceed to the estate, appears to neces- 
sitate a re-consideration of this ques- 
tion which has occasioned so much 
disagreement in this Court, with a view 
of finally settling it, if possible, in the 
light of their Lordships’ recent decision. 
As pointed out by the Fall Bench in 
Chiruvolu Punnamma v. Chiruvole Perrazu 
(6), the view that the reversioner’s suit might 
be regarded as a representative one and the 
decision as binding on the other reversioners 
was put forward, but without deciding it, by 
Sir Barnes Peacock in Brojo Kishoree Dassee 
y. Sreenath Bose (12) and again by the 
same high authority in the Full Bench 
ease decided about the same time in 
Nobin Chunder Chuckerbutty y. Issur Chunder 
Chuckerbutty (18), in which he deals with 
the representative character of the widow 
in possession, and holds that the next 
reversigners were not only bound by decrees 
obtained against her without fraud or 
collusion, but that in the Limitation Act 
of 1859 the words “sause of action’ re- 


ferred not to a new cause of action 
accruing to the reversionary heirs 
personally and individually, but to the 


canse of action which accrued to the heir 
as representative for the time being of the 
deceased. -lackson, J., expressed the opinion 
that, after the decision, inthe Shivagunga 
case“ that the decrees against the widow 
were binding on the reversioners, it was 
impossible to esoafe the position that an 
adverse possession which barred the widow 
would also bar heirs, Phear, J, also ex- 
pressed the opinion that under the Limitation 
Act of 1559, the eause of action of the rəver- 
sionary heirs wasthe same asthat of the widow, 
and Macpherson, J., concurred merely point- 
ing out that, where the widow had precluded 
herself from suing for possession by her 

(11) 87 Ind. Cas. 161; 89 M. 634; 231 M. L. J. 225; 20 
M. L.T, 168; 14 A. L. J. 997; (1916) 2? M. W. N. 188; 
20 C. W.N 1323; 18 Bom. L R. 856; 240. L. J. 309; 
4 L. W. 580; 43 I. A. 207 (P. C.). 

(12) 9 W. R. 463 at p. 465, 

(13) 9 W. R. 505; B. L. R. Sap. Vol. 1008. 


¥See 9 M, L A. 589— Ed, B 





. with Glover, J., held in Pershad Singh 


own asb, the reversioner’s cause of ta otion 
for possession did not arise until her 
death, a view which is embodied in Article 
142 of tbe Limitation Act of 1871. 

Applying these principles, and without 
further discussing them, Jackson, J., sitting 
vV. 
Ohedee Lall (14) that the reversioner’s 
cause of action for a declaration that the 
widow’s alienation was not binding on the 
estate accrued at the date of the aliena-. 
tion and was not revived in favour of the 
plaintiffs in the suit who had since been 
born and attained majority. The same view 
was held by the Bombay High Court in 
Bhikaji Apaji v, Jagannath Vithal (15), 
where it was held that the suit must be 
brought within six years from the date of 
the conveyance under section 1, clause 16, 
of the Ast of 1859. This desision was 
referred to with approval by the Privy 
Council in Rani Anand Kunwar v. Court 
of Wards (16) and the Bombay Court has 
adhered consistently to this view. 

Jt is next necessary to refer to certain 
subsequent dicta of the Privy Council 
which have sometimes been relied on in 
this Court as rulings that decisions in suits 
by reversioners are not binding on other 
reversioners. With referense to a suit governed 
by the Act of 1859, though instituted 
after the coming into forse of the Act of 
1871, Sir James Colvile delivering their 
Lordships’ judgment in Jumoona Dassya v, 
Bamasoondari Dassya (17) reserved the ques- 
tion whether a decree ina suit by a next 
reversioner questioning an adoption would 
bind any reversioner except the plaintiff 
or bind the adopted son as between 
himself and anybody but the plaintiff. 
It was unnecessary to decide the point, 
and the representative character of the 
reyersioner’s suit was not considered. 
In Doorga Pershad Singh xw. Doorga 
Konwart (18) Sir Barnes Peaccek ds- 


R. 1. 
E. C. R. 351. 
.764; 8 C. L. R. 881; 8 F. A714; 4 Shome, 
Sar. P. C. J. 195; 5 Ind. Jur. 16i; Rafique 
s P.O, No. 8 Ind. Dec. (N. s.) 495. 
(17) 3 L A. 72; 10. 25 W, R. 285; 3 Sar. P, O, 
J. 602; 3 Suth. P, 222; 1 Ind. Dee. (xs.) 
182 (P.O). > 
(18) 5 L-A, 149; 4 C. 190; 3 0. L. 
C J. 540: 3 Sar. P. C. J. 827; 2 
Shome D. R. 21; 2 Ind. Dec, (x. 3.) 


L. R 78; 
3; 
9: 
J. 
0 R. 81; 3 Suth. P, 


Ind. our. 650; 2 
121 (P, ©). 
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livering their Lordships’ judgment found 
that the plaintif was not the next 
reversioner, and as one of the reasons for 
not giving him a deslaratory decree ob- 
served that -if the suit should be decided 
in favour of Joy Munghnul, the alienee 
from the widow, it might not be final 
in his favour because the plaintiff might 
die in the lifetime. of the widow and the 
estate might never come to him. 

This observation may have been made with 
referense to the dictum of Sir James Colvile, 
and, having regard to the view already 
referred to which Sir Barnes Peacock had 
expressed in India, 1 donot think he intended 
to intimate any opinion of his own that tha 
dearee would not be binding. This is 
confirmed by the fact that he went on 
to point out that there were in existence 
persons who might be able to prove a 
preferential title to the widow herself as 
well as the plaintiff and who would not 
be bound by any decision in the saib to 
which they were no parties. A‘ reversioner 
may be allowed to represent all possible 
reversioners who come after him, but there 
is not the same reason for allowing him 
to represent persons who claim in priority 
to the widow as wellas to himself, 


Lastly in Isri Dutt Koer vy. Hansbutti 
Koerain (19), a suit by the rever- 
sioner questioning an alienation by the 


widow, their Lordships referred to the 
reason given by the lower Court for 
refusing a declaratory decree, that the 
decision might after all not be binding on 
the actual reversioners and observed, “the 
question of law is of such a nature that 
its decision, though not binding as res 
judicata between the widows and a new 
reversioner, would besostrong an authority 
in point of law as probably to deter either 
party from disputing it.” 

I do not think these dela amount to 
more than cautious reservations by their 
Lordships on a point which was not before 
them for decision. In any gase they were 
obiter and were made without reference to 
the representative character of the reversion- 
ers’ suif as now established, an aspect of 
the question which was not referred to. 
The ruling of their Lotdships in 


(19) 10 I. A. 150; 10 C. 824; 13 O, D. R, 418; 4 Sar. 
P, ©. i . 459; 7 Ind. Jur. 557; 5 Ind. Dee. (x. s.) 217 
(P.O). 


Chand Kour v. Partab Singh (20), that 
when the nsarest reversioners sued and 
allowed the suit to be dismissed for default 
the decree would not bar other reversioners 
from suing, does not appear to me to 
involve the present question. Unfortunately 
the question never came directly before 
their Lordships for desision, and I think 
the difficulties in this Court have been 
largely occasioned by treating these dicta 
as authority for the proposition that the 
decision in a reéversioner’s suit questioning 
an alienation by the widow is not binding 
on subsequent reversioners. Now that the 
representative character of the reversioner’s 
suit is established, I do not think these 
dicta preclude us from holding that the 
desision in a representative suif mast be 
binding as between the persons who are 
represented and the opposite parties in the 
suit, 


All the cases in this Court on which 
the Subordinate Judge has relied, Govinda 
Pillai v. Thayammal (1), Gazzala Veerayya 
v. Gazzala Ganamma (2), Narayana Atyar 
v. Rama Atyar (3), Venkata Row v. 
Luljaram Row (4), to which may B® added 
Abinash Chandra Mazumdar v, Horinath Shaha 
(21), which follows Govinda Pillai v. Thayam- 
mal (1), will befound to proceed upon the 
authority of the decision of the Full Bench of 
the Allahabad High Court in Bhegwanta v. 
Sukhi (22). In that case, Strachey, C. J., 
rested his opinion on the grourd that the 
reversioners in such a suit donot’ represent 
the whole body of reversioners. “If,” he 
observed, ‘the nearest reversioner could 
be held, as the Hindu widow has been 
held, to represent fullye the whole estate, 
ib would no doubt follow thatthe limitation 
which would bar that reversioner would 
bar other reversioners, just as a desree 
passed against the nearest reversioner 
would in that case operate as res judicata 
against the more remote. But, so far as 
I know, that has never been held to be 
the relation in which one reversioner stands 
to another,” 


a 


(20) 15 1. A. 156, 16 C. 98; & Sar. P. O. J. 243; 
12 Ind. Jur, 331; 8 Ind. Dec. (N. s.) 65 (P. C.). 

(21) 32 O. 62; 9 C. W. N. 26. 

(22) 22 A, 38; A. W. N. (1599) 159: 9 Ind. Dec, 
(N. a.) 1084, 
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That is the relation in which the question an alienation was binding on sub- 


nearest reversioner stands to the others 
under the resent decision, and, therefore, 
the desision of the Fall Bench in Bhag- 
wanta v. Sukhi (22) and the cases which 

followed it can no longer be considered as 
` of authority on this question. 

As I have already said, Bashyam Aiyangar 
and Moore, Jd., in Akkinert Sreeramulu 
y. Mullapudi Ramayya (5) held that 
a declaratory suit questioning an alienation 
by the widow was finally barred unless 
brought within twelve yearsfrom the date 
of the alienation (Article 125). In Ayyadorad 
Pillai y. Solar Ammal (28) Subramania 
Aiyar and Davies, JJ., took the same view 
with regard to a reversioner’s suit during 
the widow's lifetime to question an adoption, 
holding it finally barred unless brought 
within six years from the date of the 
adoption. In Sakyahant Ingle Rao Sahib 
v. Bhavani Bozi Sahib (24) Subramania 
Aiyar and Boddam, JJ., in deference to 
the Privy Counoil dicta to which I have 
referred and also relying on Bhagwania 
y. Sukhi (22), felt bound to overrule the 
contension that in a suit by a presumptive 


reversioner questioning an alienation he. 


represents the whole body of possible 
reversioners, and that consequently con the 
death of the plaintiff reversioner the right 
of continuing the suif survives to the next 
presumptive reversioner, This is one of 
the decisions expressly overruled by the 
Privy Council in Venkatanarayana Pillai 
y. Subbammal (10). 

In Bombay the representative character 
of the reversioner’s suit basall along been 
recognised. In thjs Court the first attempt 
to assert it was made by Subramania 
Aiyar and Sankaran Nair, JJ., in their 
order of reference in Qhiruvolu Purnamma 
v. Chiruvolu Perrazu (6). The question 
was whether a decision in a snit by a 
reversioner questioning an adoption was 
binding on another reversioner. A Fnll 
Bench of five Judges answered it in the 
affirmative after examining the question 
with regard to limitation as well as to 
ves judicata. They felt a difficulty, in the 
face of the Privy Council dicta to which 
I have already referred, in holding that 
the decision in a reversioner’s suit to 


(22) 24 M. 405. 
(24) 27 M, 588. 


sequent reversicners, but they laid down 
that in such a gnit the next reversioner 
represents the other reversioners (page 
401}. On this basis they proseeded to 
refer at pages 407—-410 tu the question 
of limitation as regards a reversioner’s 
suit to question an alienation during 
the lifetime of the widow, and expressed 
the opinion that if was barred if not 
brought within- twelve years from the date 
of the alienation. Having regard to the 
fast that the opinion of the Fall Bench 
as to the representative character of the re- 
versioner’s suit hassince been confirmed by 
the Privy Counsil, 1 think the opinion of 
the Full Bench on the question now before 
us, though it may be said to have been 
obiter, is entitled to great weight. 

In Kommenent Ohinna Veerayya v. Kom- 
menent DLakshminarasamma (25) and Aru- 
nachellam Pillay v. Vellaya Pilloy (26), the 
Full Bench decision was not held to overrule 
the desision in Sakyahant Ingle Rao Nahib 
v. Bhavani Boz? Sahib (24) that a rever- 
sioner’s suit to question an alienation 
abates on the death of the plaintiff and 
cannot be continued by the other re- 
versioners, although that decision proceeded 
on the express ground that the suit was 
not a representative one. It was also held 
not to affect the present question in Gazzala 
Veerayya v. Gazzala Ganamma (2) and 
Narayana Atyor y. Rama Adyar (8). 

In this state of things a _ reversioner 
died while his suit questioning an adoption 
was pending in appeal before the Privy 
Council, and this Court reported that 
ascording to its desisions the surviving re- 
versioner could not be allowed to continue 
it. It thus became necessary for their 
Lordships to deside whether the reversioner’s 
suit was a representative suit or not. The 
Fall Bench desision of this Court in 
Ohiruvolu Punnamma v. Chiruvolu Perrazu (o) 
was cited on the one side and Sakyahanz 
Ingle Rao Sahib v. Bhavani Bozi Sahib (24), 
Govnda Pillai v. Thayummal (1), Komme- 
nent Chinna Veerayya v. Kommenent Daksh- 
minarasamma (25) and Arunachellam 
Pillay v. Vejlaya Pillay (26) were referred to 


(25) 15 Ind. Cas. 213; 37 M. 406; 11 M. L. T. 
184; 22 M.L J 376; (1912) M., W. N. 442. 

(26) 16 Ind. Cas. 461; 28 M. L. J. 719; 12 M. L. T, 
199; (1912) M. W, N, 897. 
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on the other. Their Lordships decided 
that in suits to question adoptions and 
alienations the reversioner sues in & re- 
presentative capacity on behalf of himself 
and other reversioners. 

Their Lordships observed that the 
respondents relied on certain decisions 
of the Madras High Court which, they 
contended, established that adjudications in 
suits. brought by next reversioners question- 
ing transactions by the widow during 
her lifetime were not res judicata as against 
contingent reversioners, and that consequently 
“on the death of the presumptive reversioner 
the others have each, in order of succession, 
a separate right of suit, and cannot claim 
to prosecute an action brought by the 
deceased reversioner as they do not derive 
their right through him.” This contention 
was rejected by their Lordships. They 
gonsidered the representative character of 
the reversioner’s suit, whether to question 
an alienation or an adoption, so slear that 
the test of re: judicata applied in some of the 
decisions of this Covert could be treated as 
irrelevant, and they, therefore, abstained 
from any pronouncsment on these desisions. 
If, however, the suit be a representative 
suit, the idea that the decision may not be 
binding as between the parties represented 
in the suit and their opponents appears 
to me almost to involve a contradiction in 
terms. I have sought to show that the 
decisions referred to proceed on inferences 
drawn from certain observations in Privy 
Connoil cases which were rather in the 
nature of reservations on points not before 
the Oourt than of obiter dicta, and that even 
considered as dicta they do not express the 
considered opinions of their Lordships with 
reference to the representative character 
of these suits. Now that the representative 
character of the suit is established, we 
must, 1 think, hold the desision binding 
on those who are represented in it, whether 
born or unborn. 

It, also, follows T think that, as pointed 
‘out by the Fall Bench, the cause of action 
of all the reversioners is the same and arises 
on the date of the alienation, and that 
the question dealt with in Rani Anund 
Kunwar v, Oowt of Wards (16) 4s to when 
a remoter reversioner is to be allowed to 
sue, is merely a question as to which re- 
yersioners should have the conducts of the 


suit which is instituted on a cause of action 
common to all. 

In the opinion of the Fall Bench, though 
the point did not arise for decision, having 
regard to the fact that the presumptive 
reversioner sues not on his own behalf 
alone but on behalf of all other possible 
reversioners as well, the language in which 
the suit is described in column (1) of Artisle 
125 is large enough to inelnde a suit in 
which, owing to exceptional circumstances, 
a reversioner other than the nearest 
reversioner is allowed to be the plaintiff 
and have the conduct of the suit, and in this 
view tha Article applies to all suits by 
reversionars to question alienations during the 
widow’s lifetime. 

If thia be not so, they were of Opinion 
that Article 120 must be applied, and that, 
as one cause of action arises to the whole 
body of reversioners on the date of alienation, 
and they have no separate causes of action, 
their right to sue must be deemed to 
accrue within the meaning of Article 120 
on the date of the alienation, This would 
appear to be in assordance with the policy 
of the Legislature, which might on he one 
hand have allowed the nearest reversioners 
to sue for declaratory relief at any time during 
the lifetime of the widow, or, on the other 
hand, have prescribed that the adoption or 
alienation must be questioned, if at all, 
within a fixed period from the date of its 
taking placa, but has taken a middle course 
and, whilst allowing the reversioners to 
wait, if they choose, until the widow’s 
death, has permitted them to sue during 
her lifetime for declaratory relief within a 
prescribed period only. The object, no doubt, 
was to afford an inducement to bring 
these declaratory suits, which are in the 
nature of suits to perpetuate testimony, while 
the recollection of the facta is stil] fairly 
fresh, and this object will be toa great 
extent defeated if each reversioner as 
be becomes the nearest is to have a fresh 
starting point of limitation. 

In this view, the present suit is barred, 
but as there are decisions the other way, 
at least one of which is subsequent to the 
desisions of the Privy Council in Venkata. 
narayana Pillay v. Subbammal (10) and 
Janaki Ammal v. Narayanasamt Adyar (11) 
I would refer toa Fall Bench the question 
evhether the present suit is barred by limitation 
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WKUMARASWANI SASTRI, J.—I agree to the 
question being referred to the Fall Bench. 





This appealaame on for hearing on the 
llth February 1918 in pursuance of the 
above Order of Reference. 


Mr. V. Ramadoss, for the Appellants, 
argued that the suit was barred. The 


appropriate Article was Article 125. The 
recent decision of the Privy Connsil in 
Venkatanarayana Pillay v. Subbammal (10), 
that reversionary suits must be deemed to 
be representative suits, indicates that a 
suit by a presumptive reversioner not alive 
at the date of the alienation would be 
barred. The cause of action arose on the 
date of alienation and was not revived 
in favour of a reversioner born since. 
The dicta in the earlier oases were all obiter 
and should not be treated as bindirg 
authority. They must be deemed of no 
effect after the decision in Venkalanarayana 
Pillay v. Subbammal (10). Reference was 
also made to Akkinert Sreeramulu v, Mullapudi 
Ramayya (5), Ayyadorat Pillai v, Solat Ammal 
Bozi sahab (23), Sakyahant Ingle Rao Sahib 
y. Bhavani (24) and Ohiruvolu Punnamma v. 
Chiruvolu Perrazu (6). All the reversioners 
have one cause of action, which arises on 
the date of the alienation. The observa- 
tions in Rant Anand Kunwar v. Court of 
Wards (16) refer to the question, which 
reversioners should have the conduct of the 
suit. 

Mr. P. Narayanamurthi, for the Respond- 
ents, argued contra. He urged that 
Venkatanarayana Pillay v. Subbammal 
(10) was authority for the position 
that gach reversioner in succession has 
a distinct cause of action (see page 414*). 
To hold otherwise would open the door 
to fraud and collusive actions and decrees 
between the next reversioner and the 
alienees so as to defeat the rights of 
subsequent reversioners. The right possessed 
by each reversioner is a several and 
individual right and not a common right, 
Rant Anand Kunwar v, Court of Wards (16). 

Assuming that the right isa joint right, 
the failure by a reversioner to challenge the 
alienation will not preclude the others from 
litigating it. Lastly, Article 125 of the 
Limitation Act only applies to the presiump- 
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tive reversioner, The residuary Article 120 
applies to the present case. 

Assuming that Article 125 applies, it 
cannot operate on a person who was not 
in existercce when the cause of action 
accrued and who could not be affected by it. 

OPINION. 

Sapasiva Alvar, J.~ The fasts out of 
which the question of law referred to this 
Full Bench arises may be shortly stated 
tbus: 

Bubohayya, a Hindu, died in 1890. The 2nd 
defendant, hig mother, inherited his properties 
with the rights and powers of a female heir. 
She sold the plaint properties in 1891 to 
the 8rd defendant. The then presumptive 
reversioner P. W, No.1, who was entitled 
at once to sue for a declaration on 
behalf of the whole body of successive 
presumptive reversioners (including the 3rd 
defendant), failed to bring such a suit 
within the twelve years allowed to him by 
Article 125 of tbe Limitation Act, that is, 
within November:1903. The 8rd defendant 
who was benefited by the 2nd defendant’s 
alienation would, of course, not bring any 
such suit. Meanwhile, the plaintiff and 
the lst defendant, (minors even at the date 
of this suit), were born to Butchayya’s step. 
sisters and they on their birth became 
nearear presumptive reversioners than even 
P. W. No. 1, The plaintiff, baying been born 
in July 19i0, brought this suit to avoid the 
alienation in October 15195 within six years 
of bis birth. The short question referred to 
the Full Bench is whether this suit is barred 
by limitation. 

To enable us 
arguments were 
following 


to solve this 
addressed to us 


question, - 
on the 


(J UESTIONS:— 

l (a) When a Hindu widow makes an 
alienation voidable against the ultimate 
reversionary heir at her death or re- marriage, 
does a single cause of action for a declaration 
of its invalidity arise at once to be availed 
of by the next presumptive reversioner by 
bringing a suit on behalf of the whole 
body of successive reversioners till the 
opening of the reversion, and, in oase the 
next presumptive reversioner by collusion or 
other act precludes himself from availing 
himself of that single cause of action, to 
be availed of by the next reversioner in 


e tha ordgr af snasession and soon, the anit 
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whenever brought being based on the same 
single sause of action? 

1 (b) Is Article 125 the only Article 
applicable to the suit based on such single 
cause of action if 1 (a) is answered in the 
affirmative, or 

(2) do several causes of action arise at 
different times to several reversioners when 
each preceding reversioner has lost his 
right to bring and conduct such a suit 
through collusion or other similar acts? (I 
shall use the word “reversiouer” for brevity 
as including a set of reversioners standing 
on an equal footing as among themselves). 

3 (a) If each successive raversioner geta 
anew cause of action, does that cause of 
action spring up not only when the previous 
reversioner loses his right by collusion, etc.,— 
positive act, but also when such right is lost 
by laches and consequent bar by limitation? 

3. (b) If (2) and 3 (a) are answered in 
the affirmative, what is the period 
of limitation and what is the 
Article of the Limitation Act 
governing a suit by the succeeding 
reversioner? 

4, Where a new reversioner comes into 
being for the first time by natural birth 
or by adoption (a) who gets preference by 
modern Hinda Law in respect of the 
status of presumptive reversionership over 
other persons who till then formed the 
body of reversioners or (b) who besnmes 
entitled to sue by reason of collusion, ete. 
[see questions 2 and 3 (a)l, does a fresh 
cause of action arise in the new reversiouer 
so coming into being as above entitling him to 
bring a suié for declaration of the invalidity 
of the alienation? 

5. It (4) is answered in the affirmative, 
what is the period of limitation for the 
suit by the new reversioner and what is 
the governing Article of the Limitation Act? 

(It will be seen from the facts of this 
case thatitfalls under thse hoading 4 above 
aud that only questions 4 and 5 directly arise 
in this case). 

My Lord the Chief Justice in his well- 
gousidered Order of Reference (if I may 
be permitted to say so with respect) ex- 
presses his strong inclination to answer 
questions 1 (a) and 1 (b) in the afirma- 
tive, (that is, that there is only one causa 
of action arising on the date of the aliena- 

tion to be availed of on behalf of all 


14 i 


the body of revərsioners in a single rə- 
presentative suit and that that cause of 
action is governed by Article 125) and to 
answer questions 2 to 4 in the negative, 
1 entirely agree with the said conclusions 
and the reasons given for such sonelusione. 
I shall shortly consider tho decisions of 
this Court from Sakyahani Ingle Rao Sahib v. 
Bhavani Bozi Sahib (24) downwards in which 
observations inconsistent with the above con- 
clasions occur. Those decisions are Satyahant 
Ingle Rao Sahib y. Bhavani Bozi Sahib (24), 
Govinda Pillai v. Thayammal (1), Gazzala 
Veerayya v, Gazzala Ganamma (2), Kommeneni 
Chinna Veerayya v. Kommenent Lakshminara.- 
samma (25), Arunachellam Pillay v. Vellaya 
Pillay (26), Narayana Aiyar v. Rama Aiyur 
(3) and Venkata Roio v. Tuljaram Row (4), 

As regards Sakyahani Ingle Rao Sahib v. 
Bhavani Bozi Sahib (24), Arunachellam Pillay 
v. Vellaya Pillay (26) and Kommenenz 
Chinna Veerayya v. Kommenent Lakshmi 
narasamma (25), the law laid down in 
those three cases, to the effect that when 
the next presumptive reversioner who has 
brought a suit to set aside an alienation 
dies, the suit abates finally and the next 
man entitled to stand as presmmnptive 
revarsioner cannot carry it on but ought 
to bring a fresh suitof his own, has been 
directly overruled by the decision of their 
Lordships of the Privy Counoil in Venkata- 
narayana Pillat vy. Subbammal (10), the 
dicta laid down in which have been con- 
firmed by their Lordships in Janaki dmmal 
y. Narayanasam: Aiyır (11) and though the 
above three oases of this Court were quoted 
before their Lordships by the Counsel for 
the respondents in the oasa of Venkata. 
narayana Pillat y. Subbammal (10) to support 
his contentions, he was unsucecassful. 

In Govinda Pillai v. Thayammal (1) the 
learned Judges answered the question 3 
(a) to the effect that even the loss of 
the rignt to sua by the bar of limitation 
through the laches of previous sets of 
reversioners would vest a new cause of 
action in a reversioner of a succeeding 
class, thab if the latter was not in 
existence at the date of alienation, a 
new cause of action vested in him at 
his birth, (question 4) that he hadsix years 
under Articla 120 from when his cause 
of aetion arose and that if six years ex- 
pirel before he attained majority, he was 
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entitled under section 7 of the Limitation 
Act to three years from his attaining 
majority to bring his suit. I am gon- 
vinced in my mind that the reasons given 
for the conclusions in Govinda Pillai v. 
Thayammal (1) desided by Davies and 
Benson, JJ., are inconsistent with the reasons 
given in the unanimous and fully considered 
opinion of the Full Bench of five Judges 
of this Court (including the same learned 
Judges, Davies and Benson, JJ.) in Ohiruvolu 
Punnamma v. Ohiruvolu Perrozu (6), Sir S. 
Subramania Atyar as the Officiating Chief 
Justice being a member of the Bench 
whish made the reference to the Full 
Bench consisting of Sir Arnoid White, 
C. J., Subramania Aiyar, Davies, Benson and 
Moore, JJ. The Full Bench case of Oheruvolu 
Punnamma v. Ohiruvelu Perrazu (6) was no 
doubt a suit by areversioner to set aside 
an adoption, while that of Govinda Pillai v. 
Thayammal (1) was one to set aside an 
alienation by the widow, but as pointed 
out in Chiruvolu Punnamma vy. Ohiruvolu 
Perrazu (6) (at pages 490 and 410) and 
by their Lordships of the Privy Coungil in 
Venkatanarayana Pillai v. Subbammal (10) 
(at page 412*), there is no distinction ine 
principle between the two kinds of suits “as 
regards the position of the plaintiffs.” Both 
Sakyahani Ingle Rao Sahil v. Bhavani Bozi 
Sahib (24) and Govinda Pillai v, Thayammal (1) 
are referred to in the Full Bench decision in 
Chiruvolu Punnamma v. Ohiruvolu Perrazu (6) 
both in the arguments and in the judgment 
at pages 899 and 400 and 410 and though 
it is not expressly said that they are dissented 
from, the whole reasoning (see pages 400 and 
410) indicates in my opinion that they were 
-not approved of. |, < 

As regards Gazzala Veerayya v. Gaszzala Ga. 
namma (2), 1 agreed with Sundara Aiyar, J., 
in the judgment pronounced by him that not- 
withstanding Ohiruvolu Punnamma v. Ohiruvolu 
Perracu (6), the decisions in Sakyahani 
Ingle Rao Sahib v. Bhavani Bozi Sahib (24) and 
Govinda Fillai v. Thayammal (1) were still good 
law because there were several dicta of 
the Privy Council to the effect that one 
reversioner did not claim through another 
as regards suits to set aside alienations. 
We thought that those dicta constrained 
us to deside cases of suits fo set aside aliena- 
tions differently from the way in which they 
~ €Page of 88 M.—Ed, 


| | 
ought to be decided if the principles enunciated 
in Ohiruvolu Punnamma v, Chirucolu Perrazu 
(6) were logically applied. 

In Narayana Atyar v. Rama Atyar (3) 
there are certain cbéter observations by 
me approving of (Gaszala Veerayya v. 
Gaziala Ganamma (2), the desision itself in 
Narayana Anjar v. Rama Aiyar (3) being 
one dismissing the suit on the ground that 
the plaintiff reversioner was estopped from 
questioning the alienations, 

In Venkata Row v. ‘Tuljaram Row (4) 
there is again an obiter dictum (at page 
36*) tbat a minor not born on the date of 
an alienation gets an independent cause 
of action from the date of his birth, not- 
withstanding that there were nearer rever- 
sioners who by collusion with the widow 
or by having allowed 12 years to elapse 
from when they were entitled to come in 
as plaintiffs did not or could not attack 
the alienation. The suit in that oase also 
was dismissed on a wholly independent 
ground, namely, that the Court had a 
discretion to grant the declaratory relief 
and that that case was not a proper one 
to grant such relief, 


As regarde the dicta of the Privy 
Counsil, which were relied on in several 
eases in the other High Courts (I shall 


not refer to those cases in detail) and in 
this Court even after the decision in 
Chiruvolu Punnamma v. Chiruvolu Perrazu 
(6), I entirely agree with my Lord in his 
observations about them in his Order of 


. Reference; and as I am aot likely to add 


to the cogency and the strength of the 
arguments found in the said observations 
by putting them in my own language, L 
shall certainly not attempt todoso. Oon- 
sidering the outstanding fact of “the identity 
of interest on the part of the general body 
of reversioners, near and remote, to get 
rid of the transaction which they regard 
as destructive of their rights” [| Venkata- 
narayana Pillai v. Subbammal (10)], I think: 
it is impossible to hold that several suits: 
sould legally be maintained founded on such 
an identical interest aud involving the same 
questions of law and fact, sofar as the 
dispute abont the validity of an alienation 
is concerneg. The inconveniences of holding ' 
otherwise have been cogently pointed out 
in the Full Bensh decision in Oheruvolu 

#Page of (1917) M. W. N.—Hd, iii 
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Punnamma v. Chiruvolu Perrazu (6). The act 
complained of is “to the common detri- 
ment’’ of the body of reversioners as a 
whole, just as the relief sought is intended 
for their common benefit [see Venkatanarayana 
Pillai v. Subbammal (10).] If several suits 
are allowed to be broughtso that the matter 
once sued on with the then presumptive 
reversioner as plaintiff could be litigated over 
and over again ‘to the detriment and injury 
of all parties, the position of affairs would 
besome almost intolerable” as when the 
adjudications in favour of or against a 
Karnavan as suen were denied before 
Vasudevan v. Sankaran (27) to have a 
binding oharacter with reference to the 
other members of the tarwad and led to 
such a position, The justice and expediency 
of making adjudisations in such cases 
final as far as possible is manifest, and 
if the whole existing body of reversioners, 
both near and remote, can be made parties 
(as has been now settled) and the conduct 
of the suit can be allowed by the Court 
to any of them on sufficient grounds 
(just as it was taken away on appeal 
from the plaintiff and given to other 
worshippers in the Mamudi temple case), 
there is no injustice whatever in applying 
Article 125, so far as a suit for the 
declaration of the invalidity of an aliena- 
tion by a female heir is concerned, and 
in further holding that there should be 
only one representative suif brought in 
the interest of all the reversioners, though 
the Court in its discretion will, as a 
rule, not allow a remoter reversioner to 
institute and have the conduct of such a 
suit except on sufficient grounds (such as 
collusion, acts amounting to estoppel, gross 
laches, risk of the disappearance of necessary 
evidence, reasonable danger of the right to 
sue besoming barred by limitation if the 
remoter reversioner is not allowed to institute 
the suit and so on.) 

If such is not the rule, Article 125, 
- evidently intended to discourage belated 
declaratory suits, might as well be removed 
from the Statute of Limitations. If the 
second contingent reversioner can wait for 
nearly 6 years after the first presumptive 
reversioner is barred, the third éontingent 
reversioner again for nearly 6 years after 


(27) 20 M. 129; 7 M. L. J. 102; 7 Ind. Deo. (1 8.) 90. 


the second is barred and so on, and if 
newly born reversioners can wait till 
nearly 8 years after each attains majority 
to bring a suit, notwithstanding that living 
reversioners failed during 50 years after 
the alienation to bring such a suit or even 
failed in suits brought by them before 
the new plaintiff was born, the object 
of Article 125 is almost wholly defeated. 

The argument based on the supposed 
injustice of barring a man’s right of suit 
before he is even born does not impress 
me. If the unborn future members of a 
whole community (say a VWadagalai com- 
munity, as in the illustration suggested by 
my learned brother Oldfield, J., in the 
sourse of the argument) sould be barred 
from the exercise of a vital mode of 
worship by limitation owing to the long 
established adverse acts of a rival community, 
I do not see why the failure of existing 
members of a body to bring a representative 
suit for the benefit of unborn members 
also should not bar such unborn members 
[see also Muhammad Amir v. Sumitra Kuar 
(28)]. : 

It must be remembered that even the 
very first presumptive reversioner has only 
a possibility of succeeding or spes successzonts 
[Bahadur Singh v. Mohar Singh (29) and 
Amrit Narayan Singh v. Gaya Singh (30)], 
In conceding a right of suit to persons 
possessing an interest of this defeasible 
character, the case-law provided a very 
exceptional remedy and (if I may be 
permitted to say so with respect) an 
anomalous remedy. It must also be re- 
membered that under the more ancient 
and liberal Hindu Law, a wife as heir of 
her husband succeeding as his remaining 
half and a mother succeeding to her son 
who was her own flesh and blood had full 
and absolute rights of ownership; and it 
is only medisval pious text interpolators 
and reactionary commentators with low 
views of women’s position and morals that 
took advantage of texts intended for the 
chivalrous protection of the properties of’ 


(28) 24 Ind. Cas. 97; 86 A. 424; 12 A. L J. 643. 
- (29) 29 I. A. 1 at p. 9; 6C.W.N. 169; 24 A, 94; 4 
Bom. L. R, 288; 12 M. L. J. 56; 8 Sar. P, C, J, 152 (P. 


C.). 

(80) 44 Ind. Cas. 408; 23 M, L, T. 142; 22 0, W, N. 
409; 270. L. J. 296; 34M. L, J. 298; 4 P. L, W. 221; 
e A. L- J, 265; (1918) M. W. N. 306; 7 L, W. 581 
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women .by men, a Vedic text about women 
being Nirindryas (whose meaning was 
twisted and perverted beyond recognition), 
and mere moral precepts to widows as 
to the conduct of noble Sadhwees that 
had made a female heir almost a trustee 
for the future and unascertained reversioner 
who might happen to be the heir of her 
husband or her son at her death insteaa 
of making the inheritance pass to her 
own heirs. I confess that I have no 
sympathy whatever with these problematical 
reversioners and unless the law compels 
me to do so, I am not inelined to unduly 
favour them. It was argued that because 
the heir at the death of the widow 18 
allowed under Article 141 a period of 12 
years from her death to recover possession 
of the alienated property, there is no harm 
in allowing numerous declaratory suits 
also during her lifetime to different persons 
without any reference to the lapse of time 
since the date of alienation. Apart from 
the difference between a declaratory suit 
and a suit for possession, the alienee has 
in a duit for possession brought against 
him by the ultimate heir after several 
years@the advantage of the rulings of the 
Privy Council that the evidence of the 
necessity for and of the inquiries made 
about the necessity for a long standing 
alienation should be considered indulgently 
in favour of the validity of the aliena. 
tion. 

Lastly it seems to me that it isa glaring 
anomaly that while an alienes from a 
mortgagee or even a trustee is protected 
after 12 years from the date of the 
alienation under Article 134, while an 
alienee even frqm a minor’s guardian is 
protected after three years from the date 
of the minors attaining majority under 
Article 44, when even a son supposed to 
have equal rights with his father in the 
ancestral property if he is born after an 
alienation by his father cannot acquire by 
birth any right to attack that alienation, 
a reversioner with a spes successionis and 
not born till several years after an alienation 
by a female heir should have 12 years 
from the date of the death of the Hindu 
heir (who has certainly greater 
rights of ownership than a guardian ora 
trustee) to sue for possession of a property 


‘alienated by ber, say more than 60 years 
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before her death. I am wholly unable to 
understand why the Legislature should 
have been so very solicitous about such 
remotely coutingeut interests. If the 
Logislature decides against a recent proposal 
made in the Losal Legislative Counsil to 
allow Courts to grant sanctions to aliena- 
tions by widows so as to make the title 
of the alienee thereafter unquestionable, I 
hope that Article 141 would at least be 
modified by the addition of a oleuse “or 
24 years from the date of the alienation 
not declared invalid by decree in an 
appropriate suit; whichever term first 
expires,” The first column of the Article 
might also be made clear by confining its 
operation to Mahomedans governed by 
Hindu Law through custom. In Garikipati 
Paparuyudu v, Garktpati Rattumma (31) I 
stated, “the very object of allowing a suit by a 
sontingent reversioner has been unfortunate- 
ly, if I may be permitted to say so, defeated 
to a very large extent by the desisions 
which are binding on us, to the effect that 
a decree passed in favour of or against 
such a reversioner is not binding on a 
remoter reversioner, J] might be permitted 
to hope thatthe Legislature shculd see fit 


to enact that the decree in a sait bona 
fide brought and litigated by the then 
nearest reversioner is binding on the 


remoter reversioners,” I am glad that the 
recent pronouncement of the Privy Counail 
in Venkatanarayana Pillai v. Subbammal (10) 
has the effect of overruling the decisions 
which I referred to in the above passage. 
But so far as suits for possession on the 
death of the female heir are concerned, 
the assistance of the Legislature is still 
necessary. 

In the result, I would answer the ques- 
tions (la) and (1b) formulated by me in 
the affirmative, and qaestions (2) and (4) 
in the negative. Questions (8a), (36) and 
(5) do not arise on these negative answers 
to the other questions. As regards the 
question directly referred to us, I agree 
with the answer in the affirmative suggested 
in the judgment of my Lord. 

Courts TROTTER, J.—The history of the case- 
law on this subject in this Presidency has 
been so ,exhaustively reviewed by the 


(31) 17 Ind. Cas. 508; (1912) M, W. N. 1176 
at p. 1179; 24 M, L, J. 62; 13 M, L, T. 110; 87 M. 275, 
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learned Chief Justice in his Order of 
Reference that no useful purpose would be 
served by covering the sameground. The 
only point we have really to determine is 
whether the decision of the Privy Counail 
in Venkatanarayana Pillai v, Subbammal (10) 


concludes the question referred to us. That 
decision was cited in a later desision of 
the Privy Council [Janaki Ammal v, 


Narayanasami Aityer (11)], as expounding 
the ‘law on the subject and establishing 
the doctrine that a reversionary heir ap- 
pealing to the Court for the conservation 
of the property does so in a representative 
capacity. In Venkatanarayana Pillai v, 
Subbammal (10) a reversioner brought a 
suit to set aside an adoption by a widow. 
Pending an appeal to His Majesty 
in Council he died. The Privy Council 
decided that his grandson might be brought 
on the record as appellant in his 
place and that the appeal did not abate 
by reason of the death of the original ap- 
pellant. The decision was based on the 
express ground that the suit was-a repre- 
sentative one and enured for the benefit 
of the whole class of reversioners. It seems 
to me impossible to escape from the logical 
conclusion that, if it enures for the benefit 
of all, it must equally enure to the detri- 
ment of all. As the learned Chief Justice 
says in his Order of Reference, to hold 
otherwise would almost be a contradiction 
in terms. One sentence in their Lord- 
ships’ judgment was pressed upon us by 
Mr. Narayanamorthi as indicating that their 
Lordships did not mean to question the right 
of eash reversioner, as he became nearest 
in succession, to litigate hia own claims 
unhampered and unaffected by anything done 
or left undone by his predecessors in the line 
of succession. The sentence appears on page 
414, of the Indian Law Reports 38 Madras 
{ Venkatanarayana Pillai v. Subbammal (10)] 
and is worded as follows:— The right to relief 
on the part of the reversioners exists severally 
in order of succession, and arises out of one and 
the same transaction impugned as invalid and 
not binding against them as a body.” The 
right to relief in the sense of the right to 
obtain possession of the propertyeno doubt 
exists in order of succession, but I take their 
Lordship’s judgment to mean that the right 
to relief of a declaratory nature against 
the transaction impugned arises simultaneous- 


ly and jointly for all the reversioners at 
the moment the act is done. It follows 
in my judgment that if a reversioner who 
is competent to do so challenges an aliena. 
tion or an adoption unsuccessfully or fails 
to challenge it within the period allowed 
by the Law of Limitation, the result is 
binding on his successors in the reversion. 
The argumentum ab inconvententt is pressed 
upon us, that so to deside would open the 
door to fraudulent and eollusive actions 
between the widow and the nearest rever- 
sioner bartering away the rights of sub- 
sequent reversioners. I think the answer 
to be that proof of such fraud and collusion 
would at once invalidate the result which 
was sought to be achieved. It appears to 
ms that the hardship of allowing an alienee 
or an adopted son to be harassed by an 
endless series of suits by successive rever- 
sioners, each raising the same point and each 
more difficult to meet with the lapse of time, 
is infinitely greater. 

The result is that, in my opinion, the 
present suitis barred; and that Govinda Fillat 
v. TFhaymmal (1), Gazzala Veerayya v. Gazzala 
Ganamma (2), Narayana Aiyar v. Ramo™diyar 
(3) and Venkata Row v, Tuljaram Row (4) 
are no longer law. 

AYUNG, J.—I[ would answer the question 
in the affirmative, and soncur in the jadgment 
of Coutts Trotter, J. 

OLDFIELD, J.—I desire to express no opinion’ 
except on the question directly referred to us; 
and I would answer it in the affirmative for 
the reasons given by Ooutts Trotter, J., in his 
judgment. 

| SESBAGIRI Atyar, J.—The case law is fully 
discussed in the Order of, Reference made 
by the learned Chief Justice. I entirely 
agree with the conclusion he has come to. 
1 shall only refer to two or three oases 
and to the Limitation and the Specific Relief 
Asts to make my position clear. It is not 
denied that the object of a suit by a rever- 
sioner for a declaration either that the 
adoption is invalid or that the alienation ig 
void beyond the lifetime of the al’enor 
is to perpetuate testimony. The party 
suing gets no immediate benefit. It very 
often happens that the ultimate benefit of 
the declaration is enjoyed by somebody else, 

It is clear, therefore, that the nature of 
the suit is to obtaina pronouncement, not 
for the personal benefit of the plaintiff nor 
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for obtaining any immediate relief to him- 
self, The right of suit is given by section 
42 of the Specific Relief Act, which has 
been framed according to Mr, Collett, onse 
a Judge of this Conrt and who has written 
a commentary upon the Act, upon the 
basis of the Scotch Law. According to the 
English Law a declaration of right was 
obtainable only as introductory to some 
other relief which the Chancery Court 
proceeded to award. See Robert Fischer v. 
Secretary of State (82). But apparently 
under the Scottish action of declarator, de- 
claratory actions were entertained for making 
a matter clear which was then doubtful 
although no immediate relief was expected 
or granted. Very likely itis this principle 
of the Law of Scotland that has been as- 
cepted by the framersofthe Indian Code. It 
is clear that the right of suit is given only 
with a view of dispelling a sloud which 
may attach to the title when the life- 
estate ends. The fact that in India widows in 
possession of their husbands’ properties 
have been found to alienate them in favour 
of strangers to the prejudice of the possible 
claimants at the end of a long period of 
suspense, might: have induced the Legislature 
to give to the reversioners a right of suit, 
while the evidence was still available and 
fresh, to contest the action of the widow, 
leaving it to the actual heir on the death 
of the widow to avail himself of that relief 
before taking possession of the property. 
Prima facie, therefore, it may be taken that 
“the right agitated is not an individual right 
but a corporate right. 

Mr. Narayanamurthi strongly relied upon 
the course of decisions beginning with Ranz 
Anand Kunwar vy. Oourt of Wards (16) for 
the proposition that the right possessed by 
each reversioner is a several or individual 
right and not a common right. In my 
opinion these decisions do not help the 
learned Vakil. What was decided in these 
cases was that if the immediate or presump- 
tive reversioner does not sue to perpetuate the 
testimony, a remoter reversioner can institute 
such a snit., It must be remembered that 
in such suits the presumptive reversioner 
is almost invariably impleaded as a defend- 
ant The suit is really one brought on 

(32) 26 I. A. J16 at p. 28; 22 M. 270:3 CO. W.N. 
161; 7 Sar. P. C. J. 459; 8 Ind. Dec. (N. s.) 192 
(P.O). : 


behalf of the person who is unwilling to 
litigate the matter. Weare familiar with 
oases wherein a trustee of a temple does 
not take astion when he should, his co- 
trustee or the beneficiary, as the case 
may be, brings a suit impleading the unwill- 
ing trustee as a defendant. In such oases 
it is not an individual right possessed by 
the co-trustee or the beneficiary that is 
being contested in Court; if is the right 
belonging to the trust itself thatis really 
litigated. In England there are oases where 
the cestui que trustent have been compelled 
to use the name of the trust in suits 
brought by the beneficiaries. Similarly a 
suit brought by a remoter reversioner, which 
ought to have been instituted by the pre- 
sumptive reversioner, is not an action which 
is special to himself but is one in which 
he is interested along with the defaulting 
reversioner. Therefore I do not think that 
the cases from Rani Anand Kunwar v. Court 
of Wards (16) leading up to Jhandu v. Tarif 
(33) are any authority for the proposition 
that each reversioner has a separate right. 
There can be no doubt that the cause of 
action is one and the same. But what 
was strenuously argued was that the right 
of suit upon the single cause of action 
is different in the case of each reversioner. 
Reliance was placed for this proposition 
upon a sentence in the judgment of the 
Judicial Committee in Venkatanarayana 
Pillai v. Subbammal (10). At page 414* their 
Lordships observe: “The right to relief on 
the part of the reversioners exists severally 
in order of succession, and arises out of 
one and the same transaction impugned as 
invalid and not binding against them as 4 
body.” I do not understand this sentence 
to lay down that the suit for declaration 
is not in respest of a right common to 4 
body of persons. The reference to rights 
existing severally may be explained as 
indicating that the remoter reversioners can 
themselves be plaintiffs; “the order of succes- 
sion” only suggests that it is not every remote 
reversioner that can come to Court without 
asking persons before him to undertake the 
task of getting their common right vindicated. 
(33) 27 Ind. Cas. 892; 37 A. 45; 19 ©. W. N. 197; 
17 M. L. T. 10; 21 0, L. J. 26;2 L. W. 118; 17 Bom. 


L. R, 44; 28 M. L. J. 458; (1915) M. W. N. 394 
P. C). 


~ *Pageof 38 M—Ed. 
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I do not think that this sentence can be 
construed in the way the learned Vakil con- 
tended for. 

The decision of the Committee on the 
other hand lays down definitely that the 
reversioners asa body have a common interest 
and that the right litigated is a joint right. 
It is stated on page 412*: “It is the common 
injury to fhe reversionary rights which 
entitles the reversionsers to sue.” And 
again at the top of page 413* it is stated : 
“There remains the outstanding fact of 
identity of interest on the part of the 
general body of reversioners, near and 
remote, to get rid of the transaction which 
they regard as destructive of their rights.” 

The next point for consideration is, 
granted if is a joint right and that any 
conclusion come to in a suit brought by 
one of the reversioners will be binding 
upon the others also, does it follow that 
the failure to institute a suit by the re- 
versioners precludes others from suing for 
such a relief? Section 11, explanation 6 
to the Civil Procedure Code, enunsiates the 
principle of res judicata where action has 
been brought to vindicate a right common 
to the plaintiff and to others. 
standing the atatement 
of the Privy Council in Venkatanarayana 
Pillai v. Subbammal (10) that a cone 
sideration of the question of res judicata 
is irrelevant, I hold with the learned Chief 
Justice that it is impossible to resist the 
conclusion that if the right litigated is 
a common right and if that litigation has 
been honestly conducted, the other re- 
versioners are affected by the bar of res 
judicata. This is a logical result of the 
decision of the Judistal Committee ; the next 
step may be reached by the application of 
the principle contained in section 7 of the 
Limitation Act. The prinsiple of that 
section is that if there are some persons 
in existence who are adults who sould 
have safeguarded the common rights of 
themselves and of others similarly situated, 
the failure of the persons who are sut juris 
to litigate tbe right will start the cause 
of action not only against themselves but 
also against person in similar circumstances. 
In my opinion the general principle of law 
implied in this section is applicable to the 
gase of reversioners. aa ate 

*Pazes of 38 M,— Ed, . 


in the judgment 


Notwith- — 


The last argument of Mr. Narayanamurthi 
related to the sconatruction of Article 125 
of the Limitation Act. In terms, that 
Article applies only to the presumptive 
reversioner. I was rather inclined to think that 
the suggestion contained in the Full Bench de- 
cision in Chiruvolu Punnamma y. Ohiruvolu Per- 
razu (6) at the top of page 409 that the words 
“Hindn........ .who if the female died,” eto., in 
the Article would comprehend, for the purposes 
of the Article, a remote reversioner allow- 
ed by law to sue in his stead, was some- 
what far-fetched; but it seems to me on 
further consideration that if a remote 
reversioner has only the conduct of the 
litigation not for himself but on behalf 
of the body of reversioners and for the 
beneSt of the person who is entitled to 
recover when the succession opens, there 
is nothing wrong in holding that the Article 
is applicable not only to the presumptive 
reversioner but also to the remote reversioner 
as well. If my suggestion that the remote 
reversioner is really sning in the name of 
the presumptive reversioner is right, the 
Article is clearly applicable. The proper 
way to look at these suits is ta, regard 
the plaintiff reversioner as being entrusted 
with the conduct of litigation on behalf 
of a body of persons: ordinarily, the 
nearest reversioner is the person most 
competent to conduct it: he has the right 
of preference; but circumstances may show 
that the position of dominus litis should 
be taken away from his hands and should be 
entrustad to another. That, in my opinion, 
is the true principle underlying suits by 
remote reversioners. Ab present I am 
rather doubtful whether the regiduary Article 
120 is -applicable to” suits by remote 
reversioners. There is an observation about 
it in Venkata Row v. Tuljaram Row (4), 
but as that decision has gone up to the 
Privy Council, if is not necessary to discuss 
the question any further. 

Mr. Narayanamurthi then argued that 
even supposing Article 125 applied to re- 
mote reversioners, it cannot apply to a 
person who was not in existence on the 
date of the alienation, I am inelined to 
agree with him in this contention. The 
Articles in the Limitation Act must be 
construed reasonably, and if a cause of 
action accrues at a time when a person 


* was not born, he must not be affected by 
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it. But I do not think that that con- 
clusion really affects the matter. The law 
must be taken to have intended to provide 
for cases of persons who were only in existence 
on the date of the alienation or adoption, 
As I stated at the outset, the main 
object is to perpetuate testimony and that 
object can be gained ordinarily by persons 
who were alive at the date of the aliena- 
tion and who were capable of bringing 
before- the Court circumstances showing 
that the alienation is not binding. The 
vights of the actual heir are not jeopardised. 
It looks by the language of Article 125 
as if the Legislatnre considered it sufficiert 
to give this extraordinary relief of declara- 
tion only to persons alive on the date of the 
alienation. The decision in Gazzala Veerayya v. 
Gazzala Ganamma (2) is exactly in point ard 
I think it was rightly decided. The obiter 
dicta contained in the judgments of the 
Judicial Committee in the various oases 
referred to by Mr. Narayanamurthi have 
been explained away by the learned Chief 
Justice, and I do not wish to add anything 
to that discussion. I would, for the reasons 
given, #nswer the question in the affirmative. 
u.c.p, Reference answered in the affirmative. 





CALCUTTA HIGH COURT. 
APEHAL FROM APPELLATE Decree No, 472 
or 1916. 
May 2), 1918. 
Present:—Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, Kr. 
JOY GOBINDA CHOWDHURY—~ 
Derenpaxst No, 1—APpreLLant 
' TETSUS 
DEBENDRA NATH BOSE AND CTHELS— 
PLainTiyFs— RESPONLENTS. 

Civil Procedure Code (Act XIV of 1882), s, 817, ap- 
plicability of, to persons claiming through certified 
purchaser, 

The provisions of section 317, Code of Civil Pro- 
cedure, 1582, do not extend to persons claiming 
through the certified purchaser. 

Appeal against the decree of the Sub- 
ordinate Judge, Noakhali, dated the 17th 
of May 1915, modifying that of tke 
Munsif, 2nd Court, at Lakhipur, dated tke 
24th of March 1914, . 

FACTS appear from the judgment, 

Babu Romesh Chunder Sen, for the Appel- 
lant..-T he suit is to be decided under the new 
Civil Procedure Code of 19028, z.¢., under 
section 66 of the Code, which corresponds to 


section 817 of the old Code of 1882. 

[Fuetoner, J.—But the new Code does 
not apply to cases where the cause of action 
arose before the passing of the new Code. | 

Section 317 of the old Code is always 
read along with section 66 of the new Code, 
as the new section 66 is nothing but a 
reproduction of the old section 317 with some 
modifications. Moreover, it has been held by 
several decisions that those claiming under a 
“certified” auction-purchaser, are entitled to 
the benefit of the provisions which apply to 
the certified purchaser. We have purchased 
this property from the certified purchaser 
and hence we stand in his shoes and as 
such are entitled to all the rights and 
privileges which the certified purchaser 
possesses. Hence the plaintiff cannot now 
come forward and claim the property from 
us, a8 he could not have done so as long 
as the property was in the possessicn 
of the certified purchaser. 

Section 66 of the new Code has made it 
clear as to what is the meaning of old 
section 317. As the suit has been instituted 
under the new Code, the section is applicable 
not only against the sertified purebaser 
but also against those claiming under him, 

Babus Dhirendra Dal Kastyir and Tara- 
keswar Nath Mitter, for the Respondents, 
were not called upon. , 

JUDGMENT.—This appeal must stand 
dismissed. The rale took plase under the 
old Code of Civil Procedure. Section 317 
of the old Code enacted that no suit should 
be maintained against the certified purchaser. 
The decisions of this Court show that the 
certified purchaser meant the certified pur- 
chaser and only the certified purcbaser. 
Now, considerable alterations have been 
made in the wordirg cf section 66 of the 
present Ccde of Civil Procedure, which 
ecrresponds to rection 317 of the old Code. 
It is said that the provision extends not 
oniy to the certified purchaser but also 
to persons claiming through the certified 
purechacer ard that, therefore, the present 
suit could not be maintained against the 
present defendants. There is no reason 
to think that the passing of tbe Code of 
Civil Proce@ure of 1£08 took away the 
rights that the plaintiff had before that 
Code same into operation. The present 


„appeal faijs and must be dismissed with costs, 


Appeal dismissed, 
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IRSHAD ALI V, KARIMAN, 
PRIVY COUNCIL. 
APPEAL FROM TAE Court or TAE JUDICIAL COM- 
MISSIONER, OgpH. 

December 17, 1917. 
Present:—Uord Buskmaster, Sir John Edge, 
Sir Walter Phillimore, Bart., and Sir 
Lawrence Jenkins. 

IRSHAD ALI anp OTHERS— DEFENDANTS — 
APPELLANTS 
VETSUS 


Musammat KARIMAN AND OTHERS— 


PLAINTIF¥S— RESPONDENTS, 

Legitimacy, proof of — Conjecture, value of —~Marriage, 
presumption as to—Cohabitation, long—~Treniment of 
ofspring—Execution of document, proof of— Copy, 
admissibility of— Registration endorsement, value of. 

Ina case where the legitimacy of a party is in 
dispute, conjecture as to what may have led toa 
particular course of action is an uncertain guide 
and one liable to lead astray. Unless the facts 
evidenced by dovumentary and oral testimony are 
so much af variance with known conditions as to 
be incapable of reasonable explanation, if is to 
those facts, and t> those facts alone, that the Court 
must trust to reach a safe conclusion in the matter. 
Lp. 217, col. 2.] 

The circumstance that a person was in fact 
treated publicly and privately as his father’s lawful 
issue is not in itself conclusive to establish that a 
lawful marriage had taken place between his 
parents. Noris the mere continuing to live with 
a woman of the prostitute caste sufficient to estab- 
= . poe of marriage. [p. 218, col. 2; p. 219, 
col. J, 

Where the copy of a deed did not contain the 
Signature of the alleged executant but contained a 
full registration endorsement, stating that the alleged 
executant was the executant of the deed and had 
verified its contents word by word in the presence 
and by the identification of two witnesses stated 
to have been personally known tothe registering 
officer: 

Held, that the original deed not being before the 
Court, it could not be assumed that the alleged execut- 
ant had executed the deed. [p. 219, col. 2.1 

The mere fact thatthere was a difference between 
the provision made for a man’s daughter whose 
legitimacy was ‘subsequently disputed on the occa- 
sion of her marriage, and the similar provision 
made for another daughter of his who was admit- 
tedly legitimate, does not raise a presumption as to 
the illegitimacy of the former daughter, unless it 
be shown that the position adopted towards her 
was irreconcilable with the alleged relationship. 
[p. 220, col. 1.] 

Appeal from the judgment and decree of 
the Judicial Commissioner, Oudh, dated the 
4th August 1915, reversing a decree of the 
Sub. Judge, Lusknow. 

Mr. L. DeGruyther, K. O., and Mr. b. Dube, 
for the Appellants. 

Sir W. Garth, for the Respondents. 


JUDGMENT: 


Loro Bucxmastyk.—The question in this 
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oase is one that is easy to state and diffianlt 
to answer. Was the respondent, Musammat 
Kariman, the wife of Syed Ali, who died 
on the I4th July 1909, and are her three 
children, the respondents, Yar Ali, Musam- 
mat Akbari and Musantmat Asghari, his 
legitimate offspring? The Subordinate 
Judge before whom the case was heard 
desided in the negative, but his judgment 
was reversed by the Court of the Judicial 
Commissioner of Oudh, which affirmed the 
claims of Kariman and her children. The 
consideration of the ease bas been rendered 
more diffcnlt by the fact that some of the 
verbal evidence, and particularly that of 
Kariman herself, is untrustworthy, while 
the doquments record a state of affairs 
which it ig often hard to reconcile with 
probabilities; but conjecture as to what 
may have led to a particular course of 
action is an uncertain guide and one liable 
to lead astray. Unless the facts evidenced 
by documentary and oral testimony are so 
mush at variance with known conditions 
as to be incapable of reasonable explana- 
tion, it is to those facts, and to those 
facts alone, that their Lordships must 
trust to reach a safe conclusio® in the 
matter. 
Musammat Kariman was born in the 
She is stated to have 
been the daughter of one Madar Bakhsh, 
of the caste Mangta, 1, e, a beggar, and 
she carried on her ogcupation at her 
father’s residence at Nehal Garh, in the 
district of Sultanpur. There is evidsnee, 
which their Lordships are not prepared to 
reject, which shows that while she was so 
living, Syed Ali made her acquaintance 
and visited her from ,time to time. It ig 
indeed probable that this was the way in 
which their relationship began, but it soon 
ceased to be casual and transient, and as 
early as the 7th January 1869, an agree- 
ment was executed between them in which 
she agreed to enter his service upon condi- 
tion that he would allow her food and 
raiment to the amount of Rs. 4 a 
month. In this deed she is described ag 
the prostitnte and she so signs herself. 
This document was duly registered on the 
7th January 1869. Later on in the same 
year, on the 20th March, she borrowed 
200 rupees from Syed Ali, and the bond 
by which she acknowledged the debt and 
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promised its re-payment was also registered. 
In that deed again she was described and 
signed herself under the same description 
as in the earlier document. At a date 
which it is impossible to fix she left her 
father’s residence and took up her abode 
at Barsanda, in thesame house where Syed 
Ali was residing with his father and 
mother. In 1872 proseedings were taken 
against Syed Ali by one Makhduman, said 
to have been the sister of Kariman, 
and described, like her, as a prostitute. 
This was a criminal charge to the effect 
that Syed Ali had abducted ker sister 
and wrongfully confined her in his house. 
Now, if Syed Ali really was continuing to 
live with Musammat Kariman on the terms 
of the relationship established by the 
agreement of the 7th January 1569, the 
production of this deed and the statement 
of the circumstances of the oase would 
doubtless have quickly ended the charge. 
But this was not the way in which these 
proceedings were concluded. On the 18th 
July 1872, Syed Ali instituted matrimonial 
proceedings against Kariman, alleging that 
she ‘was his wife and seeking restitution 
of conjdgal rights, and this suit together 
with the criminal proceedings were-settled 
by an agreement of the 30th July 1872, 
about the true nature of which much 
controversy has taken ‘place. This agree- 
ment was made between -Kariman and 
Syed Ali. It recites that a marriage had 
been made between them on the llth 
June 1869. It recites quarrels as to main- 
tenance, the institution of the proceedings 
by Makhdnman and the proceedings by 
Syed Ali, and ooncludes with a recital in 
these terms: , “And whereas the claim 
brought by Syed Ali is in fast sorrest 
and proper and I am his lawful wedded 
wife, so now we, the declarants, have 
come to terms on the following conditions,” 
and there then followed provisions for 
maintenance and a promise on the part of 
Kariman that she would be obedient and 
faithful to Syed Ali in the same manner 
as wives generally obey their husbands. 
The document was then oxecnted and duly 
recorded. From that time until the death 
of Syed Ali they lived together, and there 
is no evidence which their Lordships are 
prepared to accept that throws doubt on 
the propriety of her conduct. Later on 


INDIAN CASES, f 


[1918 
§ 


Syed Ali married another woman, Sakina 
Begam, who is one of the appellants in 
this appeal, and she also lived at Barsanda, 
but .she lived apart from Kariman, and 
there appears to have been no intercourse 
between them. The three children of 
Kariman, two danghters and a son, were 
born after the date of this agreement, 
though what the exact dates of their 
birth may be is not established. The two 
daughters married the two nephews of 
Syed Alis father and the son was treated 
by him as his lawful son. There is not 
only verbal evidence upon this point, but 
documentary evidence of an important 
character. On the Ilth August 1903, 
Syed Ali executed a power-of-attorney, 
by which he appointed Yar Ali, the son 
of Kariman, and Irshad Ali, the son of 
Sakina, to be his general agents, and to 
attend on his behalf proceedings in all 
the different Courts that are there men- 
tioned, to receive money out of Court, to 
realise the property of judgment-debtors, 
to make collections from his villages, to 
grant leases to tenants,.and‘do every-thing 
in the way of managing his “property 
except by way of sale, and with a fur- 
ther restriction that they were -not to 
contract debts. In this deed Yar Ali’s 
name preceded that .of Irshad Ali, a 
sircumstance of no great . weight, but 
which -sertainly shows that as between the 
two there was no attempt to put Yar Ali 
in any inferior position to, Irshad Ah, 
Syed Ali’s admittedly legitimate son, and 
on the ‘Ist December 1908 a license to 
carry arms is granted to Yar Ali as the 
son of Syed Ali, There is further evidence 
to the effect that Yar Ali obtained a post 
as officer-in-charge of famina works at the 
instance of his father, who introduced Yar 
Ali to the Deputy Collector as his son, 
the Deputy Collector speaking both as to 
this circumstance and as to the fact that 
when he went to Syed Ali’s house, Yar 
Ali was always treated in the same way. 
There is indeed but little variation in the 
general stream of evidence, both documentary 
and oral, showing that Yar Ali wag in 
fact treated publicly and privately as Syed 
Alis lawfal “issue. These circumstances, 
however, though they have weight, might 
not in themselves be conclusive to establish 
that the marriage had taken place, Nor 
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would the mere continuing to live with a 
woman of the admitted occupation of Kariman 
be sufficient to establish:a presumption of 
marriage. But in this case there is the 
recorded document of the 380th July 1872, 
which asserts that a marriage ceremony 
had in fast taken place on a particular date 
and, prima facie, such a statement ought 
to be accepted, unless it can be shown by 
independent evidence to befalse. Kariman 
herself has undoubtedly created by her own 
untrustworthy evidence the greatest obstacles 
in the way of establishing her case. She 
did not seek exclusively to rely upon this 
marriage ceremony referred to in the deed, 
but alleged that Syed Ali was a Shia, 
and that they had been married three or 
four times by a Muta ceremony. This 
must be wholly rejected. it has been 
established that Syed Ali was in fact a 
Sunni, who would have taken part in no 
such ceremony. Their Lordships are not 
prepared to place reliance on the evidence 
of Kariman. Its inaccuracy may partly be 
due to forgetfulness, partly to the confusion 
of a cross-examination that seems to have 
been most needlessly prolonged and from the 
irrelevance of which she had no protection, 
and partly also tothe regrettable fact that 
a desire to establish her sase, and the 
not unnatural desire to conceal her antecedents, 
frequently led to a disregard of truth, 
Putting her evidence on one side, however, 
there is independent testimony as to this 
ceremony having been performed, and 
performed at Lucknow, which was then 
some three days’ journey from Barsanda. 
Some of the witnesses who have spoken to 
this have been dishbelieved, but there is 
one whose evidence was taken on commission, 
and its accuracy their Lordships see no 
reason to doubt. This is the evidence of 
one Farzand Ali. He is the Tahsildar of 
Ghaziabad. He knew Syed Ali, and he 
knew Kariman. He stated in plain terms 
that she was married in his presence, and 
persists throughout his evidence in saying 
that he well remembers the ceremony. 
His evidence is challenged uponthe ground 
that he also declared that Syed Ali was 
a Shia. But his evidence upon this point 
was not given in any definite’and unqualified 
form, and the learned Subordinate Judge 
seems to have been mistaken in reading 
his eyidense as containing a statement that 
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“to his knowledge Mir Syed Ali was a 
Shia,” for the exact form of the answer 
is “as far as my knowledge goes, Mir 


Syed Ali helonged to the Shia sect,” which 
is far less definite, and it is, in their 
Lordships’ opinion, impossible to derive from 
that a conclusion that his evidence was 


false. His only information upon the point, 
he says, was gathered from the talk of 
other people, but he asserts that the 


marriage which took place with Kariman was 
performed in the Sanni fashion. 

Against this testimony the appellants are 
only able to point to the improbability of 
the story, and in particular of the marriage 
taking place at Lucknow, and to cireumstances 
said to be shown by two other recorded 
instruments, one dated the 2nd May 1871 
and the other the 10th June 1872, The 
first of these documents needs close attention, 
This copy as recorded does not contain 
the signature of Kariman, but it contains 
a full registration endorsement stating that 
Kartman, who is described as a prostitute, 
and the daughter of Madar Bakhsh, was 
the executant of the dead, and had verified 
the contents of the document word by 
word in the presence and by the ‘Mentifica- 
tion of two witnesses, these witnesses being 
stated to have been personally known to 
the registering officer, The document is 
a remarkable one. It is a deed poll under 
the hand of Kariman alone, and begins by 
a recital that her profession was prostitution, 
but that for some two years she had 
accepted service with Syed Ali, and that 


during that period a daughter had been 
born to her, and that for the advantage 
of the daughter she had given her 


to Sadik Ali, a relation of Syed Ali, so 
that she might be saved from her mother’s 
occupation and become a gentlewoman. 
The deed then releases all claims to the child. 
As no originalis before the Court the scopy 
of the document that has been produced, 
and that alone, can be looked to for the 
purpose of seeing what in fact it effected 
and, in the first place, there is the noticeable 
omission of the signature of Kariman 
herself. It must, therefore, be assumed 
that she never did execute the deed, and 
if this be so the statement that she 
had verified it in the presence of the wit- 
nesses and that those witnesses were known 
to the Registrar is of little value, In 
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these circumstances their Lordships think 
that as evidence against Kariman it has 
no value, and they are fortifed in this 
opinion by the fact that no evidence what- 
ever has been forthcoming for the purpose 
of proving what ought to have been cap- 
able of proof, the fact that she had hada 
child and that that child had been brought 
up by Sadik Ali. In these  cironm- 
stances it is unnecessary to pursue a 
further investigation as tothe tmprobability 
that the document represented any real 
transaction at all, and their Lordships think 
that the Court of the Judicial Commissioner 
were gorrect in disregarding it. The se- 
cond document can be shortly dealt with. 
It is the power-of-attorney granted by 
Syed Ali appointing Lala Sheo Charan 
Lal to act as his agent in the criminal 
proceedings to which reference has been 
made. The point made upon it by the 
appellants is that it refers to these pro- 
ceedings under a title where Kariman is 
described as “Kariman Tawaef,” a descrip- 
tion inconsistent with her position as Syed 
Alis wife. Eut this is a mere reference 
tc the title of the criminal prosesdings, 
and no ‘other reference would have been 
correct, 

The further points relied upon by the 
appellants were, jirst, the fact that Kariman 
dwelt apart from the residence where the 
lawful wife lived, secondly, that what 
transpired on the marriage of the daugh- 
ters negatives the idea that they were the 
legitimate issue of Syed Ali; and, finally, 
on the evidence of certain witnesses whom 
they called. 


The first question has already been 
dealt with, There “is nothing in the 
evidence to satisfy their Lordships that 


the conditions of residence of Kariman 
were inconsistent with her position as Syed 
Ali’s wife. The provision made for the 
daughters on their marriage undoubtedly 
shows a difference between their marriage 
and that of his legitimate daughter, tho 


shild of Sakina, and it is said to show 
that Syed Ali knew that they could not 
share in his estate. In order, however, 


for this point to be effectual, it must be 
shown that such a position is irreconail.- 
able with the relationship, ard not merely 
that it is improbable that if the relationship 
existed such arrangements would have been 
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made. No such evidence as this has been 
furnished, nor indeed would it be easy to 
obtain. No one can speculate with cer- 
tainty upon the motives that may have 
induced Syed Ali to make: the provision 
that be did, and it would be unsafe to 
presume that they were based upon the 
view that the daughters were  illegiti- 
mate. 

The verbal evidence of the witnesses is 
not sufficient to displace the case which 
has been made by the matters to which 
their Lordships have already referred. A 
greater part of if consists in evidence as 
to Kariman’s original occupation, of the 
humble and even ignoble character of her 
origin and surroundings, and from this it 
is sought to draw the inference that 
marriage with a person in the position 
and with the prospects of Syed Ali was 
in the last degree improbable. Improbable 
it may have been, but Syed Ali was 
undoubtedly under the spell of infatua- 
tion for Kariman, and it is impossible to 
measure by standards of probabilities what 
might have been done in these circumstances 
by a man to secure for himself permanently 
and as of right the society of the woman he so 
greatly desired, The evidence of the wit- 
nesses who speak as to conversations had with 
Syed Ali at the time of the marriage of his ad- 
mittedly legitimate son, Irshad Ali, cannot, in 
their Lordships’ opinion, be trusted. Of these, 
there were two—Dargahi Xhan and Nageshar 
Bakhsh Singh. The first of these witnesses 
saya that at this marriage Syed Ali said 
that Yar Ali was thesonofa Paturia. He 
adds that Nageshar Bakhsh Singh asked 
Syed Ali the following question in the 
presence of many people: “Why did you not 
invite me at the marriage of Yar Ali?” To 
which Syed Alireplied: “Invitation is given in 
case of a legitimate son, and not in case of an 
illegitimate one.’ Nageshar Bakhsh Singh 
himself gives evidence as to this occur- 
rence, but he did not say that he had 
asked the question at all, He says that 
“people said to Syed Ali: “Why did you 
not invite us to the marriage of Yar Ali?’ ” 


and that he answered: “Because none 
would have joined a marriage if invited, 
besause of Yar Ali being the son of a 


prostitute.’ ” The two witnesses’ statements 
ara not in agreement, but they constitute 
practically the only evidence of any aot 
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or word on the part of Syed Ali that would 
throw doubt upon the legitimacy of Yar Ali. 

Their Lordships, therefore, are prepared 
to accept the statements contained in the 
recorded deed of the 30th July 1872, support- 
ed, as itis, by evidence which they do not 
think ought to be disregarded, and confirmed 
by the subsequent condust and cirsumstances 
to which they have already made reference. 

They will, therefore, humbly advise His 
-Majesty that this appeal should be dismissed 
with costs. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM OriGinan Dacage No. 110 
or 1916. 

December 18, 1917. 
Present:——-Mr. Justice Fletcher and 
Justice Sir Syed Shamsul Huda, Kr. 

T, W. HIGGINS —CULAIMANT— APPELLANT 

VEYEUS 
Tue SECRETARY or STATE ror INDIA 

In COUNCIL turouce tas COLLECTOR 

of CHITTAGONG—Opposire Party— 

RESPONDENT. 

Lan. dequisition Act (I of 1894), ss. 18, 23—Com. 
pensation payable under Act, valuation of —Collector, 
valuation by, whether can be displaced. 

Compensation payable under the Land Acquisition 
Act cannot be ascertained with mathematical accuracy 
and the Court has to see whether the evidence 
adduced displaces the amount awarded by the 
Collector. 

An award made by the Collector cannot be raised 
on the evidence adduced by the claimant as to the 
value of the land which is so exaggerated and reckless 
that no reliance can be placed thereon, 

Appeal against the decree of the District 
‘Judge, Chittagong, dated the 21st 
February 1916. 

Babu Ohandra Sekhar Sen, for the Appellant. 

Babu Ram Ohandra Mitter, for the Re- 
spondent. 

JUDGMENT, 

FLETOHER, J.—This is an appeal from a 
decision of the learned District Judge of 
Chittagong, dated the 21st of February 1916. 

The proseedings before the learned District 
Judge originated in a reference under the 
provisiors of the Land Acquisition Act in 
reference to certain land which has been 
compulsorily acquired for the Forest De- 
partment for the purpose of making a road. 

The learned Judge slightly increased the 
amount awarded by the Collector, Against 
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that decision the appellant has appealed 
to this Court, 

Now in agase like the present the com- 
pensation payable to the appellant cannot be 
ascertained sith mathematical accuracy and 
the Court has to see whether the evidence 
adduced displaces the amount awarded by 
the Collector, whish was slightly increased 
by the learned District Judge. The ap- 
pellant at the hearing before the learned 
District Judge in support of his case 
examined himself a witness named Atar Ali 
and two other witnesses, On the side of the 
respondent, 3 witnesses were examined. The 
learned District Judge in the main declined 
to act on the evidence of the appellant and 
his witness Atar Ali. 

The only question in this appeal is, whether 
we sbould differ from the learned District 
Judge in this respect. A careful examination 
of the evidence has sonvinced me that the 
evidence of the appellantand Atar Ali is s9 
exaggerated and reckless that no reliance 
can be placed thereon. 

In that view no ground has been shown 
entitle us to disturb the 
judgment of the learned District Judge, 

The present appeal accordingly fails and 
must be dismissed with costs” Hearing 
fee five gold mohurs., 

Saaxsot Hupa, J.—In this case though I 
am not satisfied that the appellant has got 
the full value of the land that has been 
acquired, 1 feel constrained to agree with 
the learned Judge that the appellant has 
an exaggerated idea of the value of his own 
property, so that it is not quite safe to act 
upon his evidence. The witnesses examined by 
him do not materially improve his case. This 
being so, there is no basis upon whichI could 
raise the award by eny definite figure, I, 
therefore, agree with my learned brother in 
dismissing the appeal with sosts. 

Appeal dismissed, 





CALCUTTA HIGH COURT, 
Civiu Rote No. 357 or 1917, 
August 31, 1917, 


. Present:—Justice Sir Asutosh Mookerjee, 


Krt., and Mr. Justice Walmsley. 
RAM KINKAR TEWARI AND ANOTHER 
— JupGuent- DEBTORS—PETITIONERS 
TErsus 
STHITI RAM PANJA—Opposite Parry. 
Bengal Tenancy Act (VIII of 1885), Sch. IL, Art, 
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3, applicability of—Dispossession by landlord in 
execution of decree for rent-—-Evecution sale—Process, 
fraudulent suppression of, effect of—Civil Procedure 
Code (Act V of 1908), s. 47-—-Limitation Act (IX of 
1908), s. 18, Seh. I, Art. i8l1-——Burden of proof in case 
where 3. 18 applies. 

Where a landlord in execution of a decree for 
arrears of rent puts a holding to sale, purchases it 
himself and obtains delivery through Court, such 
dispossession of the tenant is not dispossession within 
the meaning of Article 3 of Schedule III of the 
Bengal Tenancy Act. [p. 222, col. 2; p. 223, col. 1.] 

The omission to serve a notice under section 248 
of the Code of 1882 or under Order XXI, rule 22, of 
the Code of 1908 is by itself sufficient to render an 
oxecution sale void for want of jurisdiction, inasmuch 
as the notice is the very foundation of the juris- 
diction. [p. 228, col, 2.] 

Where every process prescribed by the Legislature, 
with a view to apprise the judgmwent-debtors or their 
representatives that execution is to proceed against 
them, has been fraudulently suppressed, the case is 
governed by section 47 of the Civil Procedure Code 
and the period of limitation applicable is that pro- 
vided by Article 181 of the First Schedale to the 
Limitation Act, and section 18 of the Limitation Act 
is also applicable. [p. 228, col 2; p. 224, col. 13 

Where section 18 of the Limitation Act 
applies, the burden rests upon the person who has 
committed the fraud to prove conclusively that the 
person injured by his frand has had clear and 
definite knowledge of those facts which constituted 
the fraud at a time which is too remote to allow him 
to seek the assistance of the Court. [p. 224, col. 1.] 


Rule against an order of the District 
Judge, Beftdwan, dated the 19th March 1917, 
reversing that of the Munsif, Bishnupur, 
dated the 3lst August 1916. 

Babu Bankim Chandra Mookerjee, for the 
Petitioner., 

Babus Bepin Behary Ghose and Satindra 
Nath Mukheriee, for the Opposite Party. 

JUDGMENT.—We are invited in this 
Rule to consider the propriety of an 
order of refusal to set aside an execution 
sale in reversal of the order of cancella- 
tion made by the primary Court. On the 
14th July 1905, Beckaram Panja obtained 
a decree for Rs. 16-12-0 for arrears of rent 
against Kshetranath Tewari, On the llth 
July 1908, the decree-holder applied for 
execution against the three infant sons of 
the judgment-debtor who had died mean- 
while. In the application for execution, 
it was stated that the infants were under 
the guardianship of their mother. The 
amount for which execution was taken 
out was Rs. 25-9-0. The property was 
put up to sale on the 22nd September 
1908, The decree-holder was the only 
bidder present and the property was knock- 
ed down to him on his bid of Rs. 25. 
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The sale was confirmed on the 5th Novem- 
ber 1908. On the 18th December 1915, 
the maternal uncle of the infants applied 
to the Court to set aside the sale, on the 
allegation that if had been brought about 
by the fraudulent suppression ofall pro- 
cesses and that the deoree-holder had 
thereby managed to acquire a property 
worth at least Rs. 300 for a sum of Rs, 25. 
The application further stated that the 
petitioner had become aware of the sale of 
the property of his nephews only so recently 
as 29th November 1915, The Court of 
first instance found upon every point in 
favour of the applicant. The Court held 
that the notice under section 248 of the 
Civil Procedure Code, 1882, the notice on 
the mother of the infants calling upon 
her to act as guardian ad klem of her 
infant sons, the writ of attachment, and 
the sale proclamation had never been 
served. There was further the significant 
fact that, in each instance, a false return 
of service had been made. The Court 
also found that the true value of the 
property was as alleged by the petitioner, 
and thereupon set aside the gale. On 
appeal, the District. Judge stated that he 
saw no reason to differ from .the  son- 
elusions of the first Court upon the 
various questions of fact and law, but he 
proceeded io express the opinion 
that a very important aspect of the case 
had been overlooked by every one con- 
cerned. He held that as the infants had 
failed to prove possession within two years 
of the date of the application, their title 
had been extinguished under Article 3 of 
Schedule III to the Bengal Tenancy Act 
read with section 28 of the Indian Limit- 
ation Act, which applied by virtue of 
section 165 of the Bengal Tenancy Ast. 
In this view, the District Judge set aside 
the order of the Court of first instance 
and dismissed the application for cancellation 
of the sale. 

There can be no 
order of the District Judge cannot 
possibly be supported. It is plain that 
Article 3 of the Third Schedule to the 
Bengal Tenancy. Act has no application to 
the case before, us. It is well settled that 
where a landlord, in execution of a decree 
for arrears of rent, puts the holding to 
sale, purchases it himself and obtains 


. kd 


doubt that the 
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delivery through Court, such dispossession 
of the tenant is not dispossession within 
the meaning of Article 3: Kamal Dhari Thakur 
v. Rameshwar Singh Bahadur (1). Indeed, so 
long as the sale remains in force, the possession 
of the landlord auction-purchaser cannot 
possibly be challenged by way of suit. On 
behalf of the decree holder, the view taken by 
the District Judge has not consequently 
been supported. But an endeavour has 
been made to maintain the order of the 
District Judge on the ground that the 
application is barred by limitation. The 
argument intsubstance is that although 
the sale took place on the 22nd Septem- 
ber 1908 and the right to apply for can- 
cellation arose at that time, the present 
application, which was..made on the 1] 8th 
December 1915, must be. governed by the 
Indian Limitation Act, 1902, which, by 
section 6, restrists in a large measure the 
advantage enjoyed by. infants under see- 
tion 7 of the Indian Limitation Act, 1877. 
It is pointed out that whereas under the 
law as it stood in 1508, the infants 
petitioners would have been entitled to 
make the application even after the attain- 
ment of their majority under the law as 
it stood in 1915, the application would 
be barred, uniess it was made within the 
time prescribed in the third column of 
the Kirst Schedule; in support of this view, 
reliance has bsen placed upon the deci- 
sions in Arayzl Kali Amman, Pelappakkura 
(2) and Ohidamburam Chetty v. Karuppan 


Chetty (3). The question raised does 
not, as we shall presently show, require 
consideration in this case; but when it 


arises, it may require careful examination, 
in view of the principle resognised in the 
eases of Manjurz Bibi v. Akkel Mahmud 
(4), Budhu Kumar v. Hafiz Hussain (5) and 
Gopeshwar Pal v, Jiban Ohandra (6). It is 
plain, as the Courts below have found, that 
every notice contemplated by the Code 
has been fraudulently suppressed in this 
case. Now, as pointed out by the Judicial 

(1) 19 Tnd. Cas, 545; 17 C. W. N. 817. 

(2) 5 Ind. Cas. 420; 34 M. 292; 7 M. L. T. 116; 20 
M. L. J. 347; (1910) M. W. N. 516. 

(3) 8 Ind Cas. 543; 35 M. 678; (1910) M. W. N. 711; 
9 M, L. T. 75. 
aan 3) 19 Ind. Cas. 793; 17 C.L J. 17 ©. W.N. 

(6) 20 Ind, Cas. 821; 18 C. I. J. 274. 

(6) 24 Ind, Cas, 87; 41 O. 1125; 19 0, L, J. 649; 18 
O. W., N. 804, 
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Committee in Raghunath Das v, Sundar Das 
Khetri (7), the omission to serve a notice 
under section 248 of the Code of 1882 or nnder 
Order XXI, rule 22, of the Code of 1908, 
is by itself sufficient to render the sale 
void for want of jurisdiction; for the 
notice is the very foundation of the juris- 
diction. This view is in accord with a 
long series of cases in this Court: Rames- 
surt Dassee v. Doorga Dass Chatterjee (8), 
Gopal Chunder Chatterjee v. Gunamont Dasi 
(9), Sahdeo Pande v. Ghasiram Gyawal (10), 
Mrs. Levenia Ashton v. Madhabmoni Dasi 
(LL), Imam-un-nissa Bibi vy. Liakat Hussain 
(12), Parashram v. Balmukund (13). It is 
further clear that the infants were 
not represented by a duly appointed guar- 
dian, as no notice was ever served upon 
the mother; nor was there any acceptance 
of guardianship by her: Khiarajmal vy. Daim 
(14), Narsing Narain v. Jahi Mistry (15), 
Bal Kishan Lal v, Topeswar Singh (16), 
Dinabandhu Nandi v. Mashuda Khatun 
(17), Purna Ohandra Kumar v, Bejoy Chand 
Mahatap (18), Krishna Chandra v. Jogendra 
Narain (19), Safdar Ali v, Kishun Lal 
(20). This, consequently, is not a case 
where the Court is invited to set aside 
the sale merely on the ground & irre- 
gularity in publication or conduct of the 
sale. Here every process prescribed by the. 
Legislature with a view to apprise the judg- 
ment-debtors or their representatives that 


(7) 24 Ind. Cas 304; 41 I. A. 261: 42 C. 72; 20 0. L. 
J. 555; 18 C. W. N. 1058; 1 L. W. 567; 27 M, L. J. 150; 
16 M. I: T., 853; (1914) M. W. N. 147; 16 Bom L. R. 
814; 13 A. L. J. 154 (P. 0.). 

(8) 6 C. 103; 7 C. L. R. 85; 3 Ind. Dec, (xN. s ) 68. 

(9) 20 C. 370; 10 Ind. Dec. (N. g.) 251. 

(10) 21 C. 19; 10 Ind. Dec. £n, s.) 645, 

O ore: Cas. 890; 11 0. L. J. 489; 14 C. W.N. 


02) 3 A. 424; A. W. N. (1881) 1; 2 Ind. Dec. (N. s.) 


ET 32 B. 572; 10 Bom. L. R. 752. 
(14) 32 0. 296; 32 1. A. 23 1 C, L. J. 584 8 Sar. 
P. ©. J. 734; 9 C, W. N. 201; 2 A. L. J. 7l; 7 Bom L. 


R. 1 (P. C.). 

(15) 13 Ind. Cas. 414; 15 0. L. J. 8. 

Us 14 Ind Cas 845; 15 0. L. J. 446; 17 C. W.N, 
21 


(17) 17 Ind. Cas. 263; 16 C. L. J. 318. 

ge 18 Ind. Cas, 859; 180. L. J. 18; 170, W.N. 
549 

(19) 27 Ind. Cas. 139; 20 C. L. J. 469; 19 C, W. N, 
687 


(20) 7 Ind, Cas. 241; 12 0, L. J. 6, 
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execution was to proceed against them had 
been fraudulently suppressed. The oase is 
thus governed by section 47 of the Code 
of 1908, and the period of limitation would 
be that provided by Article 181 of the First 
Schedule to the Indian Limitation Act. It 
is further plain that this is pre-eminently 
a case where section 18 of the Indian 
Limitation Act applies. Here the Judgment- 
debtors, who are infants, have been kept 
from the knowledge of their right to apply for 
a reversal of the sale, and as observed by Lord 
Hobhousein delivering the opinion of the Judi- 
cial Committee in Rahimbhoy Habibhoy v. O. A. 
Turner (21), the burden rests upon the person 
who has committed the frand to prove con- 
clusively that the person injured by his fraud 
has had clear and definite knowledge of those 
facts which constitute the fraud, ata time 
which is too remote to allow him to seek the 
assistance of the Court. The maternal uncle 
of the infants asserts that these proceed- 
ings were instituted by him within a few 
days of the date when he became aware 
of the fraudulent sale, and this has been 
believed by the Courts below. 

The result is that this Rule must be made 
absolute, the order of the District Judge 
set asi@®, and that of the Court of first 
instance restured. This order will carry 
costs both here and in the Court below. 
We assess the hearing-fee in this Oourt 
at three gold mohurs. 

Rule made absolute. 


(21) 20 L A. l; 17 B, 341; 6 Sar, P, C. J. 256; 17 
Tod. Jur, 40; 9 Ind, Dec, (N. 8.) 222. 


PATNA HIGH COURT. 
MISCELLANEOUS CIVIL APPRAL No, 150 or 1917. 
: May 15, 1918. 


Present: —~—Mr. Justice Mullick and 
Mr. Justice Thornhill. 
RAM SUNDER RA{—Ossecror—APPELLANT 
VETSUS 
RAM DHEYAN RAM— PETITIONER — 
RESPONDENT. 

Provincial Insolvency Act (TII of 1907), s. 47— 
Civil Procedure Code (Act V of 1908), O. XXXIX, r. 1— 
Injunction, issue of, principles governing-— Jurisdiction 
of Insolvency Court to order third person not to pay 
over money to creditor, _ 
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The Provincial Insolvency Act does not Authorize 
an Insolvency Court to stay every pending litigation 
and the Comt can only issue an injunction if the 
circumstances enumerated in rule 1 of Order XXXIX 
of the Civil Procedure Code or any of them are 
proved to exist. [p. 225, col. 2.] 

Under Order XX XIX, rule J, of the Civil Procedure 
Oode, a Court has no jurisdiction to issue an 
injunction upou a person who is nota party before 
it. An Insolvency Court can, therefore, only issue 
an injunction upon the debtor andthe creditor who are 
parties to the insolvency proceeding. [p. 225, col. 1.] 

In order to justify an order under Order XXXIX, 
rule 1, of the Civil Procedure Code, it must be shown 
that the property in dispute is in danger of being 
wasted, damaged or alienated by any party to the 
suit or wrongfully sold in execution of a decree or 
that the defendant threatens .or intends to remove 
or dispose of his property with a view to defraud 
his creditors. [p. 225, cols. 1 & 2.) 

The appellant filed a suit against the respondent 
and on the 25th September 1916 attached, in antici- 
pation of judgment, a certain sum in the hands of the 
District Board which was owing to the respondent. 
On 12th April 1917, the latter filed an insolvency 
petition before the District Judge, Appellant 
obtained a decree on 2nd June 1917 and on the 6th 
June the Subordinate Judge executing that decree 
issued a precept to the District Board to pay over 
the money to the decree-bolder. The precept 
reached the District Board on the same day. On 
the following day the respondent applied to the 
District Judee that an injunction might issue 
directing the District Board to stop payment. The 
District Judge, after disallowing the appellant’s 
objection, directed the issue ofan injunction as 
prayed for: 

Held, (1) that the District Board not being a party 
to the insolvency proceedings, the Court had no 
rar A to issue an injunetion upon it; [p. 225, 
col, 1 

(2) that on a direction being issued by the execu. 
tion Court to the District Board to pay over the 
money to the appellant, the money became the 
anpellant’s money, and the District Board held it 
merely as trustees on his behalf. [p. 226, col. 1.] 


Appeal from an order of the District 
Judge, Shahabad, dated the llth June 1917, 

Mr Sushil Madhab Mullick, for the Appel- 
lant, l 

Mr. S. N. Sakay, for the Respondent, 

JUDGMENT.—-This is an appeal prefer- 
red by an objector in an insolvency proceed- 
ing- in consequence of an order made by the 
District Judge of Shahabad, on the llth-of 
June 1917, directing the District Board of 
Arrah to refrain from paying over to the appel- 
lant, Ram Sunder Rai, the sum of 
Rs, 1,673-15-2, which was due to the petitioner 
in the insolvency proceedings from the Dis- 
trict Board. 

It appears*that the appellant instituted 
a suit against the respondent in August 1916 
and on the 25th of September 1916 attached 
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the amount in the hands of the District 
Board in anticipation of judgment. On the 
12th of April 1917.the respondent filed an 
Insolvenay petition before the District Judge. 
On the 2nd of June 1917 the appellant 
got his decrees and onthe 6th of June 1917 
a precept was issued by the Subordinate 
Judge executing the said decree directing the 
District Board to pay over to the decree- 
holder the amount in deposit at the oredit 
of the debtor. The precept was received 
by the District Board on the 6th of June 
1917. On the 7th of June 1917 the debtor 
made an application to the District Judge 
asking that an injunction might issue direct- 
ing the Distrist Board to stop payment. 
On the lith of June 1917 the learned 
District Judge, disallowing the objection of 
the decree-holder, issued an injunation as 
prayed for. The present appeal has been 
filed after leave in accordance with the pro- 
visions of the Insolvency Act. 

The first question is whether under section 
47 of the Provincial Insolvency Act the 
Insolvency Court could have in the present 
case issued aninjunction. Section 47 enacts 
that the Court “shall have the same powers 
and shall follow the same procedure as it 
kas and follows in the exercise of original 
civil jurisdiction.” The question then arises 
as to whether under the Civil Procedure 
Code the Court was competent to issue the 
injunction. Now it is quite clear that under 
Order XXXIX of the Civil Procedure Code 
the Court had no jurisdiction io issue an 
injunction upon the District Board which 
was not a party before it. It could only 
issue an injunction upon the debtor and the 
creditors who were parties to the iasolyency 
proceeding. Therefore, the order upon the 
District Board was without jurisdiction, 
Even accepting the contention of the learn- 
ed Vakil for the respondent that this was 
merely a technical error and that the Court’s 
real intention was to issue an injunction 
upon the appellant Ram Sunder Rai who 
was one of the creditors before it, it does 
not seem that the order was one which the 
learned Judge was competent to make under 
rule L of Order XXXIX of the Civil Pro. 
cedure Code. In order to justify such an 
order it must beshown that thp property 
in dispute was in danger of being wasted, 
damaged or alienated by any party to the 
suit or wrongfully sold in lexeoution of a 
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decree or that the defendant threatened or 
intended to remove or dispose of his property 
with a view to defraud his oreditors. In 
this case, upon the finding of the learned 
Judge himself it does not appear that any 
of these conditions existed. The Provincial 
Insolvency Act does not authorise the Insol- 
vency Court to stay every pending litiga- 
tion and the Court san only issue an injunc- 
tion if the cirsumstances enumerated in rule 
I, Order XXXIX, of the Civil Procedure 
Code or anyof them are proved to exist. 
Reference has been made to a desision of 
their Lordships of the Calcutta High Court 
in A€dul Raza’ v. Basiruddin Ahmed (3), 
where the learned Judges acting under 
section 151 of the Civil Procedure Code 
issued an ad interim stay ‘pending the 
hearing of the appeal against an order nnder 
the Insolvency Act. Now that desision is 
not material to the case beforens. In the 
present case even if the order of the District 
Judge restraining the oreditor from taking 
the money from the District Board was made 
under section 151 of the Civil Procedure 
Code, if must be shown that the making of 
that order was in accordance with the 
principles of justice, equity and good gone 
science. I am unable to see that there are 
any facts in the present case which indicate 
that jastice, equity and good conscience 
require that the decree-holder, who instituted 
his suit long before the insolvency petition 
was filed, should be kept out of his money. 
The decision of their Lordships of the 
Allahabad High Courtin Anurudh Kunwar 
v. Kesho Das (2) is very much to the 
point and sections 34 and 35 of the Insolvency 
Act really have nothing to do with the 
present case, where no adjydication of insol- 
venoy has been made nor a Receiver appoint: 
ed. 

In the view that we take it becomes 
unnecessary to discuss the meaning of the 
phrase “aasets realised” in section 34 of the 
Provincial Insolvency Act, but if it were 
necessary to do so we think that- in this 
case the assets were realised. There was no 
order of the Civil Court upon the District 
Board to send the money to the Court and, 
therefore, the authorities which hold that 


(1) 6 Ind. Cas. 95; 110. L. J. 486; 14 C. W. N. 
586. 
(2) 89 Ind. Cas. 783; 15 A. L, J. 473 39 A. 
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where money has been ordered to be deposited 
as assets it cannot be considered to have been 
realised till it reaches the Court, do not apply. 
In this case the District Board were directed 
on the 2nd of June to paythe money to 
the desree-holder and from that time the 
money became the desree-holder’s money 
and the District Board mere trustees on 
behalf of the decree-holder. The assets, so 
far as the judgment-debtor was concerned, 
became assets realised by the decree-holder 
in the possession of the District Board on 
behalf of the decree-holder, This oase is, 
therefore, distinguishable from the case of 
Debi Frasad v. Ohiene (3), where the 
money was ordered to be paid to an officer 
of the Civil Court and it was held that 
till it had reached the officer, ib sould not 
be considered to be an asset realised within 
the meaning of the Provincial Insolvency Act. 
But as I have said before, it is not necessary 
to determine for the purposes of the present 
case whether the assets were or were 
not realised within the meaning of section 
34 of the Provincial Insolvency Act. In our 
opinion that section does not apply to the 
present case. We are of opinion that the 
ordere*of the Insolvency Court was made 
without any authority in law and must, on 
that ground, be set aside. 

We direst that the money in the hands 
of the District Board be paid to the appellant 
upon his applying for the same to the 
District Board. 

The appeal succeeds andis decreed with 
costs—hearing fes Rs. 32, 

Appeal decreed, 


(8) 16 Ind, Cas, 84; 9 A. LI. 707. 





CALOUTTA HIGH COURT. 
APPLICATION FOR LEAVE 10 ÅPPEAL TO Privy 
Covwcer, No. 6 cr 1918. | 
(APPEAL FROM ORIGINAL Decrem No. 264 oF 
1914.) 
April 8, 1912. 

Fresent :— Justice Sir John Wocdrcffe, KT., 
and Mr, Justice Smither, 
HARIHAR DUTTA TEWARI AND OTHERS— 
Praintires— APPELLANTS —PELTIONERS 
TETSUS 
BHIM SANKER DUTTA TEWARI~ 


Derenpaxt— RESPONDENT— Opposite PARIY. 
Hindu Law—Mitakshara, s. 9, cl. 2, para, 182, whether 


contains a rule of substantive law—Partilion— Property 
not included in previous partition suit, whether can 
be partitioned afleriwards, 


Clauses 1 and 2 of section 99 of the Firat Chapter 
of the Mitakshara refer to cases where property 
which is not partitioned is discovered after the 
partition. [p. 227, col. 2.) 


Semble.—The provisions contained in clause (1), 
section 9, paragraphs land 2, of the Mitakshara are 
not rules of substantive law but rules of procedure. 
[p. 227, col, 2.] 


FACTS appear from the judgment. 


Dr. Sarat Chandra Basack (with him Babu 
Bhagirath Ohandra Das), for the Petitioners.— 
The petitioner omitted through his ignorance 
and fraud of the other side to include all 
the joint properties in the previous partition 
suit. Even if such omission be a barto a 
fresh suit according to Order II, rule 2, 
of the Code of the Civil Procedure, the Civil 
Procedure Code would have no applisation 
in this case, 16 being a code of prosedure, 
when there isa substantive provision of Hindu 
Law on the point. See Mayre’s Hindu Law, 
paragraph 493, pages 689—690 See also 
Mitakshara, Chapter I, section 1, clause (2). 
These provide for the bringing of a fresh 
suit for partition if there has been an 
omission to inclade all the joint properties in 
& previous partition suit. See Jogendra Nath 
Rai v. Baladeo Das (1). The case involves a 
substantial question of law and should, there- 
fore, be finally settled by the Privy Counail. 


Babu Dwarkanath Ohakrabarty (with him 
Babu Birendra Chandra Das), for the Opposite 
Party.— There is no substantial question of 
law in this case. There is no foundation of 
law in the argument that the cause of action 
is different, No fresh suit for partition can 
lie where the parties deliberately omit to 
include all the joint properties in the suit. 
Hindu Law must be applied according to 
the rules of the Civil Procedure Code. Sup- 
posing my friend’s client after discovery of 
new joint properties waits and allows 12 
years to pass by, surely he cannot say that 
the Mitakshara Law would override the 
Limitation Act. It has not been made ont 
that the applicant for leave to appeal to the 
Privy Council did not know of the existence 
of these properties at the time of the 
previous partition suit. 


(1) 35,C. 961; 12 0. W, N, 127; 6 O. L. J, 738, 
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JUDGMENT. 

Woopkorrs, J.— This is an application for 
leave to appeal to His Majesty in Council 
against two concurrent judgments of this 
Court, and both the value of the subject- 
matter in dispute and the question whether 
a substantial question of law is involved 
must be established. 

As regards the first point, the land of 
which possession by partition was sought 
was valued at Rs. 5,000. It is now stated 
to be a sum of Rs. 60,000 for the first time 
for the purposes of this application. Were 
it necessary to go into this question, we 
should have to direst an enquiry upon the 
matter, In my opinion, it is not necessary to 
go into this matter as the applicant has not 
made out that a substantial question of law 
is involved. In my opinion, the only 
question of law which arises is under the 
provisions of Order JI, rule 2, having regard 
to the finding of fact of both Courts, 

The case set up by the applicant for the 
non-inclusion in the former suit of the 
property now sought to be recovered was 
twofold, namely, ignorance and fraud. The 
Subordinate Judge found that this allegation 
of ignorance was not proved, and, therefore, 
we must take it thatthe existence of the 
property was known at the time of the 
previous suit, whatever may be the cause 
for the non-inclusion in that enit. He 
also found as a fact that the alleged fraud 
had not been made out, and the question of 
fraud seems to have been abandoned at the 
hearing before the High Court. Then it 
rppears from our judgment and that of the 
Subordinate Judge that no question was 
raised ag to there being an identity of causes 
of action in the two suits, It has been 
suggested that this admission is not binding 
in law. Iam not inelined to hold that it 
is a mere point of law but ib is a mixed 
question of Jaw and fact. 


It is argued that this is not a question of- 


procedure at all governed by Order II, rule 
2, but thatié is a question of Hindu Law 
unaffected by the provisions of Order II, rule 
2. It is an entirely new argument raised 
befcre us for the first tims and is not traceable 
in either the judgment of the High Court 
or the lower Court. 

We have, however, heard the arguments 
of the learned Vakil for the applicant. He 
admits that any processual rule that‘is found 


in the Mitakshara is overridden by the 
provisions of the Code of Civil Procedure, 


-but he contends that it is nota rule of pro- 


cedure, and thet the provisions contained in 
clause 1, section 9, paragraphs 1 and 2, 
of the Mitakshara are rules of substantive 
law. I am not disposed to agree with him 
on this point, but even if his contention 
were correct that these were not rules 
of procedure but rules of law, the case 
does not fall within the rules, for clauses 1 
and 2 of section 99 of the First Chapter of the 
Mitakshara refer to cases where the property 
which was not partitioned was discovered 
after partition, and it has not been found 
in the present case that there was any 
ignorance of these properties’ as alleged by 
the applicant. There was, therefore, no such 
discovery as is referred to in the text of 
Mitakshara, 

In the present case both ignorance and 
fraud have been negatived. I may observe 
that one of the grounds of appeal refers to 
the fact that at the time of tbe previous 
suit certain parties were minors. It was 
argued before the High Court on the appeal 
that Order 1I, rule 2, did not apply tecause 
there were two minors in the former suit 
or at any rate it does not apply as against 
them, The High Court then held, withont 
admitting that there was any substance in 
the point, that the argument must be dis- 
allowed as it was raised for the first time 
in reply, and that there was no trace to 
be found in the grounds of appeal. The 
last statement appears ona reference to the 
record not to be correct. 

T may mention that the point has not 
been argued before ns, ard I refer to it now 
only for the purpose of correcting the state- 
ment thatit is not referred to in the grounds 
of appeal. 

In my opinion, therefore, the applicant has 
not made ont that there is any substantial 
question of law, and it is, therefore, not 
necessary to go into the question of value, 

The application is refused with costa, five 
gold mohurs. 5 . 

SMITHER, J.—I1 agree. 

Application dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 1138 
or 1916. 
April 23, 1918. 
Presené: —Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, Kr. 
SARADA PROSAD ROY —Derenpant No. 1 
— APPELLANT 
veTsUus 
ANANDA MOY DUTTA Anp otHERs— 
RESPONDENTS, 
Estoppel- -Party pleading estoppel put on notice, 
effect of 
Taere cannot be a case of estoppel, where the 
person pleading the estoppel was put on notice and 
could by re:sonable diligence have disovvered what 
the true facts were. [p. 229, col, 1.] 


Appeal against the decree of the Sub- 
ordinate Judge, lst Court, Burdwan, dated 
the 20th of April 1916, reversing the decree 
of the Munsif, 4th Court at that place, dated 
the 3lst July 1914. 


FACTS appear from the judgment, 


Babu Dwarka Nath Ohuckerbutty (with him 
Babus Kalikinkar Chuckerbarty, Narendra Nath 
Chowdgury, Bipin Behari Ghosh II, and Uruk- 
ramdas Ohuckrabarty), for the NGANA sas 
The lower Appellate Court has reversed the 
finding of the Oourt of first instance on 
the question of eatoppel,. on the ground that 
as the question of estoppel was not raised 
by the defendant in so many words the 
question could not arise atall, but ib has 
overlooked the fact that the question was 
raised by the defendant No. 7, who has been 
found to be a benamzdar for the defendant 
No. i. 


The plaintiff now says that at the time 
of the sale he was a major and so his 
mother had no right or authority to sell 
his property and hence the sale by the 
mother ought to be set aside. Although 
the plaintif might have been a major at 
the time of the Kobala, ystas he was pre- 
sent at the time when the transaction took 
place and allowed his mother to represent 
him (as a minor), be is now estopped from 
questioning the validity of the sale. There 
is no evidence on the record that the mother 
and the cousin conspired together to de- 
priye the young man of his property; on 
the other hand, the first Court finds that 
the saasiderabion money was spent for the 
benefit of the plaintiff, 
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As regards the question of estoppel there 
was a distinct issue on the point, and the 
Court of first instance bas found against 
the plaintiff on that point. The first Court 


has also fonnd that the sale was valid 
and binding upon the plaintif. It bas 
farther found that the defendant No. 1 


acquired a valid title by his auction-pur- 
chase. The lower Appellate Court has not 
at all dealt with these points, but said 
that it agreed with the first Court on all 
the points except as regards the question 
of estoppel. Then again, so far as half of 
the property is concerned, no case has been 
made out in the plaint that the sale by 
the executor is bad. It sannot be said that 
an alienation by an executor is- zpso~ facto 
bad, Such a case must be made in the 
plaint, and issues must be raised and tried. 
No such thing has been done in this 
gase. 


Babu Mohendro Nath Roy (with him Babus 
Sarat Chunder Roy Ohaowdhury and Jadu 
Nath Mandal), for ed Respondent, not called 
upon, 

JUDGMENT. 


Fiercusr, J—This is an appeal by the 
defendant No. 1 against the judgment of 
the learned Subordinate Judge of Burdwan, 
dated. the 2Uth April 1916, reversing the 
decree of the Munsif of the same place. 
The plaintiff brought the suit for setting 
aside a conveyance and a sale under Regu- 
lation VIII of 1819, with respect to a 1 
anna 8 gunda odd share in a Putni. The 


“share in the Patni is said to have been 


sold by the defendants Nos. 8 and 9 on 
behalf of the plaintiff on the I0th Assar 
1819 when he was a minor, the defend- 
ant No. 8 being the executor of the plaintiff’s 
uncle’s Will and the defendant No.9 being 
his mother. The fact found is that the 
plaintif was not a minor at the time of 
the sale and, therefore, it is obvious that 
his mother sould not sell the property on 
his behalf, The case is obviously a clear 
ease of caveat emptor and the learned Judge 
has found that there was no case of 
representation by plaintiff that he bad not- 
reached the age of majority. A point is 
made that, as regards the part of the property 
that was derived under the uncle’s Will, 
it is not shown that the defendant No, 8 
as exeéutor had not sold it for the pags 
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poses of administration. There are many 
answers to that. First of all, the uncle 
died many years before, much longer than 
prima facie there could be any outstanding 
debt against the estate of the uncle which 
sould be recovered, having regard to the 
provisions of the Indian Limitation Act. 
Therefore, prima facte the executor’s power 
to sell for payment of any debt had gone. 
The other powers given by the Will to the 
executor, as appears from the judgment of 
the lower Appellate Court, came to an end 
when the plaintiff attained majority. The 
Will has not been shown to us; but that 
appears from the judgment. If the de- 
fondant No. 1 had made the ordinary en- 
quiries on inspecting the Will, he would 
have found out that the powers given by 
the Will to the executor terminated when 
the plaintiff attained majority. Therefore, 
there cannot be any case of estoppel when 
the defendant No. 1 was puton notice and 
he conld have by reasonable diligence dis- 
covered what the true facts of the case 
were, On the findings of fact made by the 
learned Judge of the lower Appellate Court 
it is quite clear that there is no estoppel 
against the plaintif nor did he lose his 
title to the property conveyed by the defend- 
ants Nos. 8 and 9. 

The other point is abont what is called 
the astam sale, which seems to suggest that 
the defendant No. 1 knew perfestly well 
that the title that he had acquired was not a 
good one, because his view was that the 
title would be improved by a default and 
sale under the Putni Regulation. One does 
not ordinarily want to improve his title. 
The title generally improves with age like 
many other things. But this person thought 
that it would he improved by being extin- 


guished and that thereby a new title would. 


come into operation. It is not shown that 
that sale was frandulent—probably it was 
not. But what is shown is that the defendant 
No. 1 was never ina position to commit a 
default and have the property brought to 
sale, unless he had this improper purchase 
from the defendants Nos. 8 and 9. That 
being so, it is quite clear that, on ordinary 
principles, he cannot retain the property that 
he simply acquired by reason pf being in a 
position that he had no right to occupy. 
The sase isa perfectly simple one having 
regard to the facts found by : the lower 
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Appellate Court. The appeal fails and is 
dismissed with costs. 
Suamsut HUDA, J.—I agree. 
Appeal dismissed. 
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Lp. 233, col 2 7 
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Act empowers a Court to give effect to a compro. 
mise and to pass a deeree accordingly evenif the 
parties subsequently retract from it. [p 233, col 2] 
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of the fact that the Record of Rights contains entries 
which, if produced in evidence and unrebutted, would 
be fatal to the relief claimed [p 230, col 1.] 

The fact that aclaim for a declaration that a 
certain entry in the Record of Rights is wrong is 
barred by limitation, would not prevent the Court 
from determining that the survey entry is wrong, 
provided it is essential for the main or consequential 
relief claimed by the plaintiff. [p. 234, col. 1.) 

Appeal from a decision of the Subordi- 
nate Judge, Saran, dated the 9th July 19 5. 

Mr. Harnarayan Prasad, for the Appellants. 

Messrs. Khurshed Husnain and J. M. Mukher. 


jee, for the Respondents, 
JUDGMENT. 

Mister, ©. J.—The plaintiffs are 
the proprietors of Mouza Parsa including 
Chaur Chandauli. The principal defendants 
Nos. 1 to 15 are the tenants who until 1912 
also held Zarpeshgi rights over the land in 
question which they acquired from the 
plaintiffs’ | predecessors. In 1912 the 
plaintiffs purchased their interest and in 
the same year deposited in Court the 
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amount due under the Zarpeshgi by way 
of redemption, and they now sue the de- 
fendants for the price of certain trees 
and bamboo clumps which they allege 
the defendants improperly cut and appro- 
priated. Incidentally they claim a declara- 
tion that the defendants Nos. 1 to 13 are not 
tenants of 46 bighas 1 cottah 4 dhurs at a fixed 
rate of rent and that defendants Nos. 14 and 
15 are uot tenants of 14 bighas 10 cotiahs 15 
dhurs aba fixed rate of rent as recorded in the 
survey Khatiap, but that the nature of 
their tenancy is kaemz. The defence is, 
first, a denial that the defendants cut any 
trees at all and secondly, that they are 
tenants at fixed rates with regard to a 
portion of the landsin question and are, 
therefore, entitled to cut trees on that 
portion. The defendants further contend 
that the suit will not, lie, as it asks for 
a declaration that the entries in the 
Record of Rights made more than 6 years 
aga are erroneous. If this were merely 
a suit asking for such a declaration ib 
would, no doubt, be barred by limitation 
and even if it were essential to the 
plaintiff’s claim for damages that he should 
first haye the entry declared erronecus, 
his suit would probably fail. But if is 
now well established that a claim is not 
necessarily barred merely by reason of the 
fact that the Record of Rights contains 
entries which, if produced in evidence and 
unrebutted would be fatal to the relief 
claimed. As was remarked by Mullick, J., 
in Brij Behari Singh v. Sheo Sankar Jha (1): 
An entry in a Record of Rights neither 
creates nor extinguishes rights, it is merely 
a rebuttable piece of evidence.” In tke 
present case the plaintiffs are clearly rot 
entitled to the declaration asked for as to 
the entry in question, but that does not 
-preclude the Court from basing its judg- 
ment on a finding of fact at variance 
with the entry, if it is satisfied that the 
evidence in the case is sufficient to rebut 
the presumption created by the entry. 
In support of this part of their case rent 
receipts were produced by the defendants 
wijah shew a uniform rate of rent from 
ihe year 1&84 to about 1800, the date of 
the survey, but between tbe years 1872 
and 1&3 tke rent is by no means uni- 


(1) 49 Ind, Cas. 85; 2 P. L, J. 124; 1 P,L W. 434; 
(1417) Pat. 108, 
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form but varies on two occasions and 
there is nothing to shew any alteration 
of area. If it were necessary to decide 
this question, it would be difficult to find 
that the land in question was held at a 
fixed rate, notwithstanding the presump- 
tion created by the Record of Rights which 
was made at a time when the tenants 
held a proprietary interest in the village 
as Zarpeshgidars and had, therefore, every 
opportunity of obtaining the insertion of 


entries in the Record of Rights without 
opposition from the Maliks. I have re- 
ferred to this matter because by the 


judgment of the’ Court below there is a 
finding that the defendants are tenants at 
fised rates and, in my opinion, this part 
of the judgment should be set aside. It 
is not, however, in my view necessary to de- 
side the status of the tenants. The trees 
are alleged ta have been ont in seven different 
survey plots. In two only of these do 
the plaintiffs claim tenant rights and in 
one only, riz„ plot No. 120 do they claim to 
be tenants at fixed rates. The trees alleged 
to have been ant in this plot were 3 
bamboo topes and according to the survey 
(at page 40 of the paper-book) these are 
recorded as being in the possession of 
the proprietors, This is one of the main 
items of the slaim, the bamboos being 
valued by the plaintiffs at Rs. 500 to 
Rs. 600 out of a total claim of about 
Rs, 1,000. l 

The Subordinate Jadge found that there 
was no sufficient evidence of the cutting 
of the trees, but on a careful review of 
the evidence I am unable to agree en- 
tirely with him in this finding. It may 
be that the plaintifi’s evidence is exag- 
gerated and in so far as the Survey Khatian 
does not shew apy trees in 1900 on the 
plots where they are alleged to have 


bsen cut, J] am not inslined to differ 
from the finding of the learned Judge. 
This would dispose of the claim so far as 


plots other than Nos. 56, 379, 197 and 120 are 
concerned, and as the only tree alleged to 
have been cut in plot No. 379 is one of two 
Babool trees which acsording to the survey 
were in the vrazyats’ possession, it only 
remains to consider plots Nos. 56, 197 and’ 
120. On these plots there were 1 mango 
tree, 1 Shisham tree and 3 bamboo topes 
belonging to the proprietors, I haye consider- 
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ed the evidence on both sides and T 
gannot believe that that of the plaintiffs’ 
witnesses is entirely false- and malicious. 
It consists of 3 witnesses, cultivators holding 
lands in the village, and they agree in the 
main features of their evidence. One of 
them Dhani Dashadh says that the reason 
given to him by Rahim the Tahsildar of 
the defendants for cutting the trees was 
that the village was going into the hands of 
others (that is the plaintiffs) and as the 
defendants’ Zarpeshgi rights were about to 
be redeemed, it is not difficult to understand 
that they thought the opportunity a good one 
for appropriating some of the trees. Rahim 
was not called asa witness by the defend- 
ants to deny this conversation. Two of the 
defendants were called, One denied cutting 
any trees at all; the other said he had 
cut none for 6 or 7 years. A servant of one 
of the defendants was also called, who said 
the defendants cut no trees within the last 6 or 
7 years and added that even before that they 
never cut any trees. In April 115 during the 
eourse of the proceedings in the Court below 
the defendants Nos. 1 to 4 and the defendants 
Nos. 14 and 15 respectively entered’ into 
a compromise with the plaintiffs which 
was reduced to writing, and in each case a 
petition was signed by them and filed in 
Court on behalf of those defendants. These 
petitions admitted the cuting of trees by these 
defendants and they agreed to pay in the 
one case Rs, 87-8-0 and in the other Rs. 175 
by way of settlement of the slaim and 
costs, the receipt of which was acknow- 
ledged by the plaintiffs. Some 2 months 
Jater on the 25th June 1915 on the second 
day of the trial the defendants Nos. 1 to 4 filed 
a petition praying that the compromise be 
rejected. The Subordinate Judge rejected 
both these compromises, on the ground that 
they were not willingiy entered into by the 
defendants and that they were contrary to 
the provisions of sestion 147A of the 
Bengal Tenancy Act. It was not diaputed 
that the compromises were made and it was 
not until the trial had begun that it ever occur. 
red to the defendants Nos. 1 to 4 to suggest 
that they were inany way coerced or influenced 
in signing and filing the petition. The 
Pleader for the defendants Nos. b4and 15 was 
engaged for the express purpose of drafting 
the compromise made by the defendants Nos. 1 


to 4. He was called as a witnéss, and from, 
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his evidence which I accept it is abundantly 
clear that the defendants willingly agreed to 
the terms. Moreover, it is almost inconceiv- 
able that these deferdants should have 
admitted cutting the trees two months before 
the trial if in faot they had never done go, 
and whether the compromise be rejected or 
not on other grounds it forms strong corro- 
borative evidence of the truth of the plaint- 
iffs’ allegations as to the cultivating of the 
tress. The defendants Nos.14 and 15 were 
not called and produced no evidence relating 
to their compromise. It must be assumed, 
therefore, that they did not dispute it, and they 
have not appeared at the trial or in this appeal. 
It is true the compromise ineludes matters 
outside the scope of the present action and 
so far as these matters are soncerned the 
Court. is not bound to record it, The only 


‘part of the compromise which the Ccurt 


can record is that which deals with the 
liability to pay damages. J cannot accede 
to the proposition that once a lawful compro- 
mise is came to and filed by the parties, 
that one of the parties can afterwards turn 
round and repudiate the agreement at any time 
before judgment is entered. This contention 
whish was urged by the respondefss is at 
variance with the decision of a Full Bengh 
of the Calcutta High Conrt in Brojodurlabh 
Sinha v. Ramanath Ghose (2),wherethe wording 
of section 375 of the Civil Procedure Code of 
1882, similar to that of section 147 A of the 
Bengal Tenancy Act, was considered, and 
there are many other decisions to the same 
effect. It ig not necessary, however, to deal 
with this question further,as I have come 
to a clear desision on the facts that the 
defendants are liable. 

On the question of damages I have no doubt 
that the amount claimed is exaggerated. I 
have already dealt with thenumberof trees that 
have teen improperly appropriated by the 


-defendants but I cannot ascept the value as 


stated ‘by the plaintiffs. In my opinion the 
amounts already recovered from the defend- 
ants Nos. 1 to 4 and 14 and 15 are enough to 
satisfy the plaintiffs’ claim and these snma 
appear to have been paid to the plaintiffs. 
The plaintiffs, however, were obliged to 
bring this appeal to have the decree of 
the lower Court set aside. It will according- 


(2) 24 C. 908; 1 C. W. N, 597; 12 Ind, Dec. (x. s.) 
1274 (F. BJ), 


.. se a 


232 — 
UITIM SAHU Y. ARZANI, 


ly be decreed that the judgment and decree 
appealed from be set aside and judgment will 
he decreed for the plaintiffs for the sum of 
Rs. 87-8.0 against defendants Nos. 1 to 4 and 
‘Re. 175 against the defendants Nos. 14 and 
15 in accordance withthe terms of the com- 
promise, If these sums have already been 
paid to the plaintiffs it is not intended 
thatthey sbonld resover them twice. The 
costs here and in the Court below, except in so 
far as they are dealt with inthe compromise, 
wil] be horne by each party. 

JwaLA Prasap, J.—The plaintiffs Nos. 1 to 
5 acquired proprietary interest in respect of 
l4 annan share of Mouza Parsa, including 
Chaur Chandauli, Pargana Dangsi, bearing 


Tovzi No. 2074, by means of two sale- 


desds dated 15th May and 6th August 
1912. The defendants Noa. | to 15 are tenants 
of the village. They were in possession 
of the entire village as mortgagees and 
thicadars, The mortgages were two Zar- 
peshgi deeds of 28th January 1885 exe- 
cuted by the predecessors-in-interest of the 
plaintiffs. On 23rd September 1912 after 
their purchase of the proprietary interest 
the plaintiffs redeemed the aforesaid mort- 
gages ðf 1885 and deposited the amonnt 
due thereunder in Court. The case of the 
plaintiffs is that the defendants, taking 
advantage of their possession of the entire 
village, got their names fraudulently and 
falsely entered in the Survey Record of 
Rights as tenants at fixed rates in respect 
of the lands specified in Schedule I of the 
plaint, which were held by them merely as 
occupancy tenants, and that after the plaint- 
iff’ purchase the defendants cut and 
misappropriated several bamboo clumps, 
Shishnm, mango and other big trees in the 
village which belonged to the plaintiffs as 
proprietors of the village and that the 
plaintiffs are entitled to the price of the 
said trees jas damages. The plaintiffs, 
therefore, pray for (1) a declaration that the 
defendants Nos. 1 to 15 were only ocoupancy 
tenants and not tenants at fixed rates as 
entered in the survey and (2) for a decree 
for Rs. 1,075 as damages from defendants 
Nos. 1 to 13 in respect of the price of the 
trees said to have been cont and mis- 
appropriated by them, or from defendants 
Nos. 14 to 15, or from any other defendants 
who may he proved to have cut the trees. 
There is an intimation of the intention 
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of the plaintiffs to Institute separate suits 
in respect of the proprietors’ lands said 
to have been entered as a kasht of the 
defendants Nos. 1 to 15 in the survey and also 
in respect of a house said to have been 
built by defendant No.1 on the plaintiffs’ 
land without any right. Defendants Nos. 
16 to 22 were Zarpeshgidars in respect of 
some shares in the village. Their interest 
has since been purchased by plaintiffs Nos 6. 
and 7 and, therefore, they are pro forma 
defendants and no particular relief is claimed 
against them. 

The defendants Nos. 1 to 15 resist the claim 
of the plaintiffs, on the ground that they 
are tenants at fixed rates in respect of 
the lands recorded in their name as such 
in the survey Record of Rights and that 
they have not cut the trees in question. 
The learned Subordinate Judge, who tried 
the suit, dismissed the plaintiffs’ claim 
in toto by his judgment dated the 9th 
April 1915. Hence this appeal by the plaint- 
iffs. 

Daring the pendency of the suit two 
sompromisa petitions were filed before the 
Subordinate Judge, one on the 7th April 1914 
by the plaintiffs and the defendants Nos 14 
and 15, and the other on 20th April 1915 
by the plaintiffs and the defendants Nos. 1 to 
4, Thesa petitions were, however, not 
disposed of. After the hearing of the suit 
commenced, defendants Nos. 1 to 4 by their 
petition of the 20th Jane 1915 repudiated 
the compromise and alleged that the peti- 
tion of the 20th April was filed under 
compulsion and without their consent and 
knowledge. The compromise petitions have 
been disposed of by the Subordinate Judge 
in bis final judgment of the 9th April 
1915. The learned Subordinate Judge 
has refused to give effect to the compromise 
on the ground that it was not willingly 
entered into by defendants Nos, 1 to 4 and 
that if was invalid under section 147A 
of the Bengal Tenancy Act. It has been 
conclusively proved by the evidence of 
witness No. 5, Babu Girdhar Gopal Singh, 
Pleader, who filed the compromise, and 
witness No. 6, Hari Har Prasad, the 
plaintiffs’ karpardaz, that the terms of the 
compromise petition were fully considered by 
the defendants Nos. 1 to 4, and their allegation 
that they were ignorant of the terms or that 


, the compromieg was entered into under com- 
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‘pulsion appears to be wholly without any 
foundation. Defendants Nos, 14 and 15, how- 
ever, have not repudiated the compromise of 
the 7th April 1914. It must, therefore, be 
held that the compromise was duly entered 
into by defendants Nos. 1 to 4 and 14 and 15, 


and the learned Subordinate Judge is wrong in 


‘holding otherwise. These compromise peti- 
tions dealt with several matters that were 
neither actually in dispute nor in any way 
‘related to the suit. There may be reason 
for the parties to have settled all their 
disputes on account of the threat given in 
the plaint that the plaintiffs intended to 
‘bring further suits relating to,them, but 
ds those matters were foreign to the scope 


of the suit the Subordinate Judge is right . 


in holding that they sould not be given 
effect to in a deoree in this case. The 
parties have agreed by the compromise that 
the character of the holdings in suit was 
not that of fixed rates but merely kaemi (or 
occupancy). This, no doubt, was a matter 
directly in issne inthe suit and the parties 
were well within the purview of law to 
adjust the dispute with regard to it by 
means of a lawful compromise, But as the 
defendants Nos. 5 to 13 have not joined in 
the compromise, their rights in the holdings 
sannot be affected by the compromise entered 
into between the plaintiffs and defendants 
Nos. 1 to 4and 14 and 15. The sompromise 
petition so far has contravened clause 4, 
section 147A of the Bengal Tenancy Act 
and as such cannot be given effect to. 
Besides, it would be anomalous to deolare 
that the status of some of the defendants in 
the same holding was that of occupancy 
tenants, whereas of the rest of the tenants 
at fixed rates. 

Then remains the adjustment between the 
parties to the compromise relating to tke 
damage claimed by the plaintiffs in respect 
of the trees said to have been out and 
misappropriated by them. The parties to 
the compromise have definitely come to 
terms as tothe claim of the plaintiffs for 
damages and have stated that the defend- 
ants Nos. 1 to 4and 14 and 15 have paid 
to the plaintiffs their respective shares out 
‘of that claim, namely, the defendants Nos. 
i to 4 Rs. 83-15-9 and defeygdants Nos. 14 
and 15 Rs. 167-15-6,. The defendants are tort- 
feasors and there is nothing to prevent some 
of the defendants admitting the plaintiffs’ 
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claim and paying a part of the damages. 
This portion of the compromise should 
have been given effect to by the Court 
and a decree passed accordingly. The 
Court is wrong in not doing so. 

The contention of the defendants that 
no decree can be passed in accordance with 
the compromise, inasmuch as the defendants 
Nos. 1 to 4 reseded from the petition filed 
by them at the hearing before the decree 
was passed, appears to be without any 
substance. Relianse has been placed upon 
clause 2 of section 147A for the afore- 
said contention. The terms of this clause 
are exactly as those in sestion 375 of the 
old Code of Civil Prosedure of P882. Under 
that section of the Code it was held con- 
currently by the High Coarts of Caloutta, 
Bombay and Madras that the Courts were 
empowered to enquire into and give effect 
to a lawful compromise, adjustment or 
satisfaction of a suit by the parties even 
where one of the parties repudiated and 
receded from it afterwardsin Court [ Brojo. 
durlabh Sinha v. Ramanath Ghose (2), Goculdas 
Bulabdas Manufacturing Oompany v. James 
Scott (3), Samebat v. Premji Pragji (4), Sridha- 
ran Somaya ipad v. Puramathan Sorgayajipad 
(5) and Appasami Nayakan v. Var%dachari 
(6)]. No doubt the Allahabad High Court 


tork a different view [Bandhu Bhagat v. 


Shah Muhammad Tagi (1)}. I agree with 
the view taken by the majority of the 
Courts in India and hold that clanse 
2 of sestion 147A clearly empowers the 
Court to give effect to a compromise and 
pass a decree accordingly even if the 
parties subsequently retract from it. The 
judgment of the Subordinate Judge on 
this point should, therefore, be set aside 
and the decree passed as regards the 
damages claimed by the plaintiffs, so far 
as the defendants Nos. lto 4and 14 and 
19 are concerned, in terms of the aforesaid 
compromise petitions, 

As to the claim of the plaintiffs for a 
declaration that the defendants Nos. 1 to 


(3) 16 B. 202; 8 Ind. Dec. (N. s.) 613. 
(4) 20 B. 304; 10 Ind. Dec (N. s.) 762. 
D 23 M. lOl; 9 M. L. J. 350; 8 Ind, Dec. (N. 3.) 
(6) 19 M. 419; 6 Ind. Dee, (xN. s.) 997. 
(7) 14 A. 350; A. W. N. (1892) 40; 7 Ind. Des, 
(N. s.) 592, 
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tenants at fixed rates in respect of the 
lands entered in the Survey Record of Rights, 
the Subordinate Judge is right in holding 
that the claim is barred by limitation 
under Article 120 of the Limitation Act, 
as having been brought more than six 
years after the final publication of the 
Record of Rights which took place in 1900. 
The present suit was instituted on 6th 
November 1918 more than 13 years after 
the final publication of the Reaord. The 
plaintiffs are not entitled to any declara- 
tion in respect of the character of the 
holdings. It may be conseded, as is con- 
tended by the learned Vakil on behalf of 
the appellants, that the fact that the claim 
for declaration is barred by limitation, 
would not prevent the Court from determin- 
ing that the survey entry is wrong, 
provided it was essential for the 
determination of the main or consequential 
relief as to the damages claimed by the 
plaintiffs. The sarvey entry, no doubt, raises 
only a rebuttable presumption and does not 
affect any title, But in the present case 
the claim for damages on account of the 
trees has nothing to do with the declara- 
tion sombht by the plaintiffs as to the 
status of the defendants in respect of the 
lands recorded in the survey as at fixed 
rates. The defendants Nos. 1 to 13 have been 
recorded in the survey as tenants holding 
at fixed rates in respect of the 46 bighas 
1 cottah and 4 dhurs of lands in survey 
Khatas Nos. 5,6 and 21 of Mouza Parsa 
and in Khatas Nos. 8 and 5 of Chaur 
Chandauli, and defendants Nos. 14 and 15 
-have been recorded as tenants at fixed rates in 
respect of 14 bighas 10 cottahs 15 dhurs 
in respect of Khatas- Nos. 3 and 4 of Mouza 
Parsa and in the Survey Khata No. 2 of 
Chaur Chandauli. The claim of the plaint- 
iffs for the prise of the trees is in 
respect of those standing on the plots in 
Khatas Nos, 63, 65, 26. 30,64and6. There 
is no claim for price of the trees in respect 
of any land recorded as appertaining to 
the holding at fixed rates of the defendants, 
except some bamboo slumps on plot No. 
120, Khata No. 6. This plot, no doubt, 
has been recorded in the name of Sheikh 
Lalmir, ancestor of defendants Nos, 1 to 15, as 
appertaining to his holding at fixed rates, 


but the bamboo clumps have been entered 
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adjudication of the defendants’ status ddes 
not appear to be at all necessary in order 
to determine the relief regarding the dama- 
ges for the trees said to have been cnt 
and appropriated by the defendants. There 
was no necessity for the Court to record 
any finding on the status of the defendants, 
In spite of this the Court below has held that 
the defendants Nos, 1 to 15 are tenants at fixed 
rates in respect of the holdings in question. 
This decision is based on the presumption 
under section 50, slause 2 of the Bengal 
Tenancy Act, that the defendants held the 
lands at the same rate of rent for 20 
years. The Court below has relied upon rent 
receipts filed by the defendants from 1279 
to 1306. The rent receipts (Exhibits A to 
A 56), however, donot shew that the rate 
of rent was paid uniformly for 20 years. 
On the other hand, the rents have bean 
varying from time to time—1279 to 1283 
Rs. 47-12-0—1284 to 1260, Rs. 49.4-0-—1291 
to 1292; Rs, 55-2-0. The areas in the receipts 
are not mentioned. The ground for the 
presumption of the Court below, therefore, 
fails. The presumption afforded by the 
Survey Record of R ghts is rebutted by the 
very receipts filed by the defendants, which 
go to shew thatthe rents were not at uniform 
rates. The decisionof the Court below that 
the defendants were tenants at fixed rates 
is clearly wrong and cannot be supported. 
As observed above, there was no necessity 
of determining the status of the plaintiffs 
and the desision of the Court below on 
this point should, therefore, be set aside. 
It was enough to hold that the plaintiffs’ 
remedy was barred by limitation as not 
having been brought within six years 
from the final publication of the Record of 
Rights, 

As to the principal rəlief sought by 
the plaintiffs, namely, damages in respect 
of the trees said to have been cub and 
misappropriated by tbe defendants, I would 
for the sake of appresiation give below a 
comparative statement showing the olaim 
of the plaintiffs and the entries in the 
Survey Record of Rights and the report of the 
Commissioner deputed to hold local enquiry. 
This repcrt is dated Sth Desember 1914, 
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PLAINTIFFS’ CLAIM AND SCHE- 
DULE IL oF THE PLAIN, 
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| Ae AH PER COMMISSIONER'S REPORT 
E , 3 Ag DATED STH DECEMBER 1914, 
5g ga ed. AT PAGES 184.186 oF THE 
ae z A aoe PAPER-BOOK 
5 | 5 Name of trees, | Price. Az Trees. “28 | 
| A | a GHA 
bs Bb 2 2 
8|¢ a8 Aas 
opos g a 
Mim z Z Ni 
Ra, 
63 1879 | Two Babool... 10 | Sheikh Lalmir | Two Babool | In possession | One Babool tree standing. No 
trees. of tenant. trace or roots of the other 
Babool tree were found 
on the spot when dug about 
two feet, alleged by the 
plaintiffs to have been cut 
by the defendanta, 
65 1300 | One Pipal `... 25 | Ditch No Pipal tree | Dilch . | No trace of root of any big 
Pipal tree was found on the 
spot pointed out by the 
plaintiffs as recertiy cut. 
65 | 67 | One Bargaj 40 | Pathway . | No Bargaj treo | Pathway ..,| No trace of Bargaj tree on 
trea, the spot pointed oup by the 
plaintifis, d 
65 67 One bamboo! 1001 Do, we | Nal avs Do. No trace of bamboo clump 
clump, having been cat, 
26 |197 | One Shishum Sheikh Inayat | One Shishum | In proprietor’s| No trace of any tree on the 
tree. sonof Sheikh | tree. possession, `| spot pointed out by the 
Gulam Ali. plaintiffs, 
30 , 56 | Ten mango; 100 | Kari, son of|One mango Do, Do, do. 
trees. Neor. tree, 
Old « 1 
New 4... 9 
64 1965 | One Bargaj,| 100 | Gair Majruha | One Bargaj | Kabool Sheikh Do, do, 
three Shishum tree: no | and others, 
trees, | Shishum tree. 
6 |120 | Three bamboo| 600 | Sheikh Lalmir! Three bamboo | In possession | No trace of two bamboo 
clumps old, “| clumps, of proprie- | clumps. The field wag over- 
tors. grown with wild plants, 
There were 13 bamboo 
clumps standing and kheonts 
of 5l were found. The 
clumps were old. 


lt would at once appear from the statement 
that the plaintiffs can have no possible 
glaim to the trees in plots Nos. 397 and 
19b, which in the survey were recorded as 





in possession of the tenants, nor to the 
trees claimed in plots Nos. 300 and 67 and 
the 9 mango trees in plot No. 56, as 
there is no mention of them in the survey 


£36 
UITIM SAHU Y. ARZANI. 


record, nor bas it been shewn that they 
were since planted or that they stood there at 
any time or at the time cf the alleged cutting. 

The claim of the plaintiffs with respect 
to a Shishum tree in plot No. 197 and an old 
mango tree in plot No. 56 and three bamboo 
clumps in plot No. 120 appear to be well 
founded, as they have been recorded in the 
survey as in possession of the proprietors. 
The Commissioner’s report supports this and 
also that they have disappeared except 13 
bamboos from one clump on plot No. 120, 
There were also seen roots of 51 bamboos 
out from that clump. The evidence in the 
ease has clearly established that the defend- 
ants out the trees away and the reason 
given by the-Court below for disbelieving 
the evidence appears to be insufficient and 
based upon misapprehension, I, therefore, 
disagreeing with the view of the Court 
below hold that the defendants out the 
trees and the plaintiffs are entitled to the 
damages caused to them by the defendants’ 
misappropriating the same. 

In the Zarpeshgi deed of 1885, Exhibit 2, 
whereby the defendants were led into 
possession of the village as Zarpeshgidara, 
it is dkearly stated that the Zarpeshgidars 
should not be allowed to plant or out any 
trees, nor should they allow anybody else 
0 do so and in case of their cutting by 
themselves or by any other person they 
-hould be liable to pay the proper price 
sherefor together with damages.” The 
rights in the Zarpeshgi deeds were vested 
in the -plaintiffs by virtue of their pur- 
chase in 1912and the plaintiffs are, therefore, 
entitled to the price of the trees cut by 
the defendants themselves or through others. 
The defendants are thus liable for damages. 
It is, however, difficult to assess the exact 
amount of damages. The prices of the 
trees as stated by the plaintiffs in the 
plaint are as follows:— P 

8. 


-(1) One Shishum tree on plot 
No. 197 TA 

(2) The price of one old and 
ninenew mango trees on plot 
No. 56, put down together 

as Ra, 100, and therefore of 

one old mango tree probab- 
ly comes to 6 KO or 12 

(3) Three bamboo clumps o 
plot No, 120 rvs 600 


100 
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The plaintiffs have not given enough 


“material upon which the price could reasonably 


be fixed by the Court and the evidence 
on the point is too vague. There is no 
evidence as tothe number of bamboos that 
were cut by the defendants. The clump, 
the trace whereof the Commissioner found, 
consisted of 51 cut and 13 standing bamboos, 
making a total of 64 bamboos in that 
slump. There is nothing to shew that the 
other two topes had more bamboos in 
them than this one. The total bamboos 
cut would, therefore, not exceed 200 in 
number. The price of the bamboos cut 
would thas not exceed Rs. 100. The 
price of the old mango tree has not been 
clearly stated sither in the plaint or in 
the evidence and may roughly be put as 
Rs. 10, and the price of the Shishum tree is 
stated by the witnesses to be Rs. 90, This 
is all guess. Jt is, however, clear that 
the plaintiffs have exaggerated thair claim 
and have failed to substantiate the figures 
mentioned in the plaint. 

The plaintiffs have realised by means 
of compromise from defendants Nos.1 to 4 
Rs. 83-15-9 as proportionate share of the price 
of the trees and bamboos ‘slaimed by 
them, as per compromise petition dated the 
20th April 1915, at page 19 of the paper- 
book, and from defendants Nos. 14to 15 their 
proportionate share Rs, 167-15-6 as per som- 
promise petition dated the 7th April 1914, 
at page 186 of the paper-book. The plaint- 
iffs have thus realised from the defend- 
ants the sum of Rs. 251-15-3 according 
to the aforesaid compromise petitions. This 
amount would probably appear to represent 
the entire amount of the damages the 
plaintiffs were entitled to get from all 
the defendants. Taking this view of the case 
the plaintiffs have already realised from some 
of the defendants the price of the trees that 
were cut by the defendants and are not, 
therefore, entitled to realise anything from 
the remaining defendants. 


I, therefore, agree to the order proposed 
in the case by the Hon’ble Chief Justice. 


Decree set aside. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 2988 
or 1915. 

May 10, 1918. 

Present:—Mr. Justice Teunon and Mr, 
« Justice Richardson. 

Shaik TAMIZ-UD-DIN SARKAR— 
Derenpant No. 1—ÅPPELLANT 
versus 
Shaik TAJU AND OTHERS—- PLAINTI EPS ~ 


RESFONDENTS. 

Appeal, second—Hvidence, value of, whether can be 
considered Evidence Act (I of 1872), s. '74— Register of 
deaths kept ať Police station, whether public document 
—Certified copy of an entry, whether admissible, 

The value of the evidence in a caseis a matter 
which is not for the High Court to consider in second 
appeal. 

The register of deaths kept at a thana is a public 
document within the meaning of section 74 of the 
Indian Evidence Act and a certified copy of an entry 
therein is‘ admissible in evidence, even where it is 
not shown by which particular Police Officer the 
entry was made, 


Appeal against the decree cf the Ad. 
ditional District Judge, Mymensingh, 
dated the llth January 1915, affirming 
that of the Subordinate Judge, Ist Court 
of that district, dated the 18th May 1914, 

Babu Birendra Kumar Dey, for -the Ap- 
pellant? 

Babu Gobinda Chandra Dey Roy, for the 
‘Respondents, 


JUDGMENT.—The appeal arises out ofa 
suit for partition. The original owner of the 
property, it appears tous, was one Ganga 
Sarkar. The plaintiffs in the suit, the respond- 
ents before us, were the sons of his daughter 
Tarabi Bibi. The defendant No. 2 was another 
` daughter, while the principal defendant who 
is the appellant before us was the son of 
Ganga Sarkar. The parties, ib may be 
‘observed, are Mahomedans. 

With regard to defendant No. 2 it was 
urged in the Courts below that her right to 
a share had been extinguished by adverse 
possession. Both Courts have decided against 
the appellant on that point, and with respect 
to that the only matter that is urged before us 
is that the District Judge is wrong in saying 
that there is evidence to show that some 
of the respondents at the time participated 
to some extent in the fruits of the property. 
It was suggested that such evidence as there 
is bears only upon the oase of the plaintiffs. 
But that we find from the judgment of 
the first Court is not correct. -The value of 
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the evidence, of course, is a matter not for us 
to consider in second appeal. That con- 
tention of the appellant, therefore, fails. 
With regard to the plaintiffs it was 
contended on behalf of the appellant that 
their mother Tarabi Bibi bad predeceased 
their father Ganga Sarkar and that the sons 
consequently are not entitled to any share. 
That guestion has also been desided against 
the appellant, and the only point taken here 
in that connection is that both the Courts 
below have erred in admitting in evidence the 
certified scopy of an entry made in a 
register of deaths kept at tbe local tkana. 
It is contended that the said register is 
not a publie ‘document within the meaning 
of section 74 of the Evidence Act. That 
question again turns upon the farther question 
whether the said register is an official book or 
register and the entry made was made by a 
public servant in the discharge of his 


“official duty within the meaning of section 


35 of the Evidence Act. 

It is not suggested before us that this 
register is kept under any special provision of 
law enjoining upon the Police the maintenance 
of this register. But it appears that it is 
in fact a register kept by e. Polise 
Officers at thanas under a rule made by 


the Local Government and to be found in 


the Bengal Police Manual. It cannot, we 
think, be said that in making entries in 4 
register thus prescribed the Police Officer 
ig not acting in the discharge of his official 
duty. But itis further urged that in this 
particular case it has not been shown by 
what particular Police Officer the entry was 
made. That we think is of no importance, 
inasmuch as the rule casts the duty upon 
some Police Officer to be appointed for the 
performance of that duty by the officer-in- 
charge of the thant. Under the provisions 
of section 114 of the Hvidence Act we are 
entitled to presume that the entry was 
properly made. We may observe here 
that the view we take as to this being a 
public document and that the entry in such 
register is admissible in evidence, is sup- 
ported by the decision of a Divisional Bench 
of tbe Madras High Court reported ` as 
Devarapalli Ramalinga Reddi v, Srigiriraju 
Kotayya (1). True there the register in 
question was one kept by a village official 


(1) 41 Ind. Cas. 286; 41 M. 26; 22 M. L. T, 17; 33 
M. L: J. 60; (1917) M. W. N. 558; 6 L. W. 246, 
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under the orders of the Board of Revenue 
but in principle the two cases are not 
distinguishable, 
For these reasons we dismiss this appeal 
with costs. 
Appeal dismissed. 


RE naman anana 


PATNA HIGH COURT. 
APEAL FROM APPaLLATE Orper No, 185 
or 1917. 
l May 14, 1918. 
Present: —Hlir, Justice Mullick and Mr, 
Justice Thornhill. 
KUBER NATH SINGH AND anotaer— 
DEFENDANTS -—~APPELLANTS 
VETSUS 
GOPAL NARAIN RAM AND otasrs— 


PLAINTIFFS — RESPONDENTS. 

Landlord and tenant-~Ejectment on ground of deter. 
mination of tenancy—~Defendant setting wp title in third 
person—Tenancy, proof of. 

Where a plaintiff brings a suit for recovery of 
arrearsof rent and for ejectment on the ground of 
determination of tenancy and the defendant denies 
the plaintiff's title and pleads that a third person is the 
landlord, the plaintiff in order to succeed must prove 
the existance of the relationship of landlord and tenant 
between himself and the defendant. [p. 239, col. 2.] 


Appeal from the Appellate Order of the 
Subordinate Judge, Shahabad, remanding the 
ease to the Munsif. 

FACTS.—One 
possessed of certain 
After his death his 


Lakshmi Narain died 
property in 1879. 
widow Musammat 


Bhagmani built a temple and dedicated a. 


portion of the property to the god *‘Thakurji,’ 
The plaintiffs who were the daughter’s sons 
of Lakshmi Narain brought the present 
suit for recovery of the arrears of rent and 
for ejectment of the defendants froma room 
which was a portion of the temple. The 
plaintiffs alleged that the room belonged to 
their maternal grandfather and after him to 
their maternal grandmother as a Hindu 
widow. After the maternal grandmother the 
property was in possession of their mother 
Musammat Sahodari who being now dead, 
the plaintiffs were owners of the house in 
dispute. The defendants had been let into 
possession of the house in dispute as 
tenants by their mother. The plaintiffs 
had served upon the defendants a notice 
to quit ana the defendants were, therefore, 
liable to be ejected. The defendants pleaded 
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among other grounds that the room belonged 
to the god Thakurji and that they bad 
been let into possession of it by the 
Pujari of Thakurji and that they had been 
paying rent to him. There was no relation- 
ship of landlord and tenant between the 
plaintifs and the defendants and the 
plaintiffs were not entitled to maintain the 
suit, The Munsif dismissed the suit on 
the ground that there was no relationship 
of landlord and tenant between the parties, 
The Subordinate Judge in appeal, holding 
that it was not necessary to decide the 
question whether there was any relationship 
of landlord and tenant remanded the 
cases to the Court of first instance. 
Against the order of remand the defend- 
ants appealed to the High Court. 

Mr, Parmeshwar Dayal, tor the Appellants, 
contended that the plaintiffs having come in 
the Court with an allegation that the 
defendants were their tenants, it was necessary 
for them to establish the relationship of land- 
lord and tenant between them and the 
defendants. The defendants have express- 
ly denied the plaintiffs’ title to the house 
in dispute and set up a title in a third 
person. Where in a case of ejectment on the 
ground of determination of tenansy the 
defendants set up title ina third person, 
it was necessary first of all to determine 
whether the tenancy which is the cause of 
asticn of the plaintiff is established or not. 
If the plaintiff does not-succeed the tenansy, 
his suif must fail as he has not been able 
to establish the very cause of action on 
which he came into Court. A suit for 
ejectment based on the ground of determina- 
tion of tenancy could not be converted into 
a suit for possession on the ground of tres- 
pass: Bhukhi Koeri v. Ram Khelawan Prosad 
(1), Surendra Narain Singh v. Bhat Lal 
Thakur (2), Bat Shri Majirajba v. Maganlal 
Bhatshankar (3). 

Mr. Shorosht Lal Mitter (with him Mr, Bai- 
kuntha Nath Mitter), for the Respondents, con- 
tended that it was not at all necessary for the 
plaintiffs to establish the relationship of land- 
lord and tenant between the plaintiffs and the 
defendants. The title of the plaintiffs as 
next reversioners of Lakshmi Narain was quite 
clear. The defendants were in possession 

(1) 17 Ind. Cas. 646: 17 0. W. N, 311. 


(2) 22 C, 752; 11 Ind. Dec. (N. s.) 499. 
(3) 19 B. 303; 10 Ind. Dee. (N. e.) 205; 
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of the house which as a matter of right 
belonged to the plaintiffs. The plaintiffs 
were, therefore, entitled to get possession 
of the house even though the defendants 
held it under a third person. The posses- 
sion of the defendants was no better than 
that of a trespasser and as such they were 
liable to be ejected in the suit. The Sub- 
ordinate Judge was right in sending back 
the case as the plaintiffs were in any case 
. entitled to succeed. 
JUDGMENT. 

Motuics, J.—The plaintiffs instituted the 
present suit for recovery of rent and for 
ejectment after service of notice determining 
the tenancy. The suit, therefore, is a mixed 
suit, partly for rent and partly for eject- 
ment on determination of tenancy. The 
plaintiffs said that their grandmother 
dedicated the house, which is the subject- 
matter of the suit, for the service of an idol, 
but did not createa trust. She merely created 
a charge upon the property to the extent 
of Rs. 8 per month and that the allegation 
of the defendants that Damodar, the Pujari of 
the idol, is their landlord is not well founded. 
The Court of first instance found that the 
relationship of landlord and tenant had 
not been established. On appeal the 
learned Subordinate Judge was of opinion 
that. although the relationship of landlord 
and tenant may not have been established, 
it was competent to the plaintiffs to prove 
their title to the property as reversioners of 
Lakhmi Narain, the husband of the grand- 
mother of the plaintiffs. 

Now in the form in which the suit has 
been brought itis quite clear that the rela- 
tionship of lardlord and tenant must be 
established before the plaintiffs can succeed. 
So far as the suit is for rent, it is quite clear 
that this isso and indeed this is admitted; 
but it is contended by the learned Vakil for 
the respondents that this is alsoa title suit 
in so far as it is a suit for ejectment and in 
this view it is competent for the trial Court to 
go into the question of the rights of the 
reversioners to the property in question. 
The plaintiffs desire to show that the 
dedication was not a perfect dedication 
and that Damodar Das, although he may 
have realised the rent of tha property for 
some years, is not now ecmpatent to realise 
the same against the will of the plaintiffs. 

Now it is necessary to see what is the 


cause of action so far as ejectment is 
concerned. The cause of action is determi- 
nation of tenancy. It is not a general cause 
of action based upon title against a trespasser, 
but it is a cause of action againsta tenant 
and, therefore, unless and until the plaintiffs 
prove the relationship of landlord and tenant, 
the cause of action on which this suit has been 
brought cannot be maintained. Therefore, 
the desree of the Munsif is right and the 
decree of the learned Subordinate Judge 
remanding the case for trial on this issue 
is wrong and must beset aside. The appeal 
succeeds and the suit is dismissed with costa. 

This judgment will govern Appeal from 
Appellate Order No. 186 of 1917 (Mathura 
Ram and others versus Gopal Narayan Ram 
and others). 

THORNHILL, JI agree, 


Appeal allowed. 





BOMBAY HIGH COURT. 
Seconp Crvin Appeat No. 102 or £916. 
February 28,1918, ° 
Present:-—Mr, Justice Shah and Mr, Justice 
Marten. 

DODBASAPPA RAMLINGAPPA 
NARGUND 4ND OTHERS — DEFENDANTS 
Nos. I ro 4— APPELLANTS 
BENSUS 


BASAWANEPPA SHIVLINGAPPA 


SINTRE— Pratrrier—Respon Dent, 

Hindu Law-—-Widow—Surrender by widow in 
favour of one of several reversioners, effect of— Consent 
of reversioners—Acceleration of estate. 

In order thata surrender by a Hindu widow of 
her life-estate should accelerate the reversion the 
withdrawal of the life-estate must be effective, and 
there cannot be an effective withdrawal of the life. 
estate in favour of one of the heirs without the 
consent of the others. [p. 240, col, 2.] 

Therefore, the surrender of the entire estate of a 
Hindu widow in favour of one of the two persons 
constituting the next reversion without the consent 
of the other is invalid. Lp. 240, col. 2,] 

Quxre,—Whether such a surrender with the con- 
sent of the other heir would be valid? 


Second appeal against the desision of 
the District Judge, Belgaum, in Appeal 
No. 288 of 1914, 

Mr. G. S. Mulgaokar for Mr. T, R. Desai 
for the Appellants. f 

Mr, A. G. Desai, for the Respondent, 
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JUDGMENT. 

Saan, J.—The facts material to the 
point arising in this second appeal are 
briefly these. One Shivlingappa died leaving 
a widow Chinava and two daughters N ilava 
and Gangava surviving him. The | widow 
made a gift of the property inherited by 
her from her busband to Nilava on the 8th 
December 1910, She subsequently adopted 
the present plaintiff on the 14th December 
1911, 

The plaintiff sued to resover tbe property 
given to Nilava by way of gift from her 
heirs, who were the defendants. The de- 
feođants contended that Nilava had acquired 
an absolute and indefeasible title to the pro- 
perty before the adoption, 

The trial Court held that the gift was 
not binding on the plaintiff and decreed 
the plaintiff's claim. The lower Appellate 
Court confirmed the decree of the trial 
Court. 

The point raised in the appeal before us 
relates to the validity of the gift. 

It is not disputed that alienations by way of 
gift cannot be supported on the ground of 
legal negessity. 

It if urged, however, on behalf of the 
appellants that the gift being of the 
entire estate of the widow in favour of 
one of the two next reversioners, it ag- 
celerates the estate of the next heir and 
ig valid on that ground. It is also con- 
tended that the gift was made | with 
the consent of other next reversioner, 
me ie of the respondent it is urged 
that the gift does mot relate to theentire 
estate. of the widow, that Gangava never 
consented to the gift, that the con-. 
sent of a female reversioner cannot be 
treated as a valid consent, and that the 
gift in favour of one of the two reversioners 
cannot be. supported on the ground of the 
acceleration of the reversion. 


It is clear that Mr. Desai’s contention Ag 
to the entire estate not being the subject- 
matter of the gift must be disallowed. | In 
the lower Courts the oase has been dealt 
with on the footing that the gilt related 
to the entire estate of the widow. The 
provision in the deed of gift as to the 
maintenance of the widow is not obligatory 
and it does not detract from the gift. It 


is clear that for the purpose of this case 
the deed must be taken te relate to the whole 
of the widow’s estate. a 

As regards the consent of Gangava, it is 
clear that it was not pleaded in the lower 
Courts. The plea raised in the lower Courts 
was that Nilava alone was the next 
reversioner. That plea has been disallowed, 
and itis common ground now that the next 
reversioners at the date of the gift were 
the two daughters. The alleged consent is 
supported by the statement of Gangava; but 
the trial Court disbelieyed ber altogether, 
and it was not suggested in the lower Appel- 
late Court that the view of the trial Court 
‘was wrong. The contention asto Gangava’s 
consent must be disallowed, and Mr. 
Mulgaokar’s' argument as to the validity. 
of the gift must be considered on the 
footing that Gangava did not consent to 
the gift. 

It seems to me that the surrender of 
the entire estate of the widow in favour of 
one of thetwo persons constituting the next 
reversion without the consent of the other 
cannot be ascepted as valid. 

In Behari Lal v. Madho Lal (1) their 
Lordships of the Privy Council observe as 
follows: — Ib may be accepted that according 
to Hindu Law the widow oan accelerate 
the estate of the heir by conveying absolutely 
and withdrawing her hife-estate. It was 
essentially necessary to withdraw her own 
life-estate, so that the whole estate should 
get vested at once in the grantee. The 
necessity of the removal of the obstacle of 
the life-estate is a practical check on 
the frequency of such conveyances.” As 
1 understand these observations, the with- 
drawal of the life-estate must be effective 
in order to accelerate the reversion. In 
my opinion there can be no effective 
withdrawal of the life-estate in favour of 
one of the heirs without the consent of 
the other. It would be open to the rever- 
sioner, who is not a consenting party, to 
sue to have the alienation of the entire 
estate withont legal necessity declared as 
inoperative beyond the widow’s lifetime. 
It is clear that the right cf the non- 
consenting reversioner cannot be prejudiced’ 
by such an alignation. In this case though the 
widow purported to convey her whole estate 

(1) 19 I. A. 30; 19 ©, 286; 6 Sar, P. O. J. 88; 9 Ind 
Dac. (N. 8.) 603 (P. 0.). 
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to Nilava, there was no effective withdrawal 
of the whole of her life-estate. Assuming 
that the gift would be validas to a moiety 
so far as Nilava’s reversionary interest is 
concerned, the conveyance would have no 
effest for the purposes of acceleration, as 
the whole estate would not vest in Nilava. 
In the absence of the consent of Gangava 
it is clear that the gift in favour of Nilava 
cannot be supported as accelerating the 
reversion. The life-estate of the widow is 
‘not destroyed by such a conveyanoe, 

In this view of the case it isnot necessary 
to consider, and I wish not to be understood 
as expressing avy opinion as to (a) whether 
a gift of the entire estate of the widow 
in favour of one of the two next reversioners 
with the consent of the other would be 
valid as acoelerating the reversion, (b) whe- 
ther the consent of a female  reversioner 
can be treated as a valid consent like the 
consent of any male reversioner, and (e) 
whether any absolute conveyance in favour 
of the next reversioners involving a witb- 
drawal by the widow of the whole of her 
life-estate is binding upon a subsequently 
adopted son. 

I would, therefore, dismiss the appeal and 
confirm the decree of the lower Appellate 
Court with costs, 


Marten, ).—The question in this second 
appeal is whether a Hindu widow entitled 
as such to her deceased husband’s immove- 
able property can validly alienate the same 
or any part thereof to one of two rever- 
sioners voluntarily and without the consent 
of the other reversioner, so as thereby to 
deprive a subsequently adopted son of the 
right he would otherwise have to one moiety 
of the property in question. I say ons 
moiety advisedly, because by the foot-note 
to the notise of appeal the appellants now 
limit their olaim to one moiety of the 
property and do not now dispute the 
right of the. adopted son to the other 
moiety. 


The alienation relied on by the appellants 
is the deed Exhibit 18, It was, I think, 
a voluntary alienation without considera- 
tion, and no question of legal necessity 
arises. It was in favour of only one of 
the two reversioners, viz, Nilaya, through 
whom the appellants claim: and it is 
olear on the findings of fact in the Courts 


19 i 


"On what basis then 


"a 


below that the oonsent of the other re- 
versioner Gangava was not obtained to it, 
nor was Gangava in such a superior 
financial position as to admit of its being 
argued that Nilava was the sole rever- 
siocer, 

What then was the legal effect of the 
desd Exhibit 18? I assume in favour 
of the appellants, but without desiding 
the point, that the adopted son could 
in law be defeated by a prior surrender 
made by the widow to both the then 
reversioners and with their joint consent. 
can a surrender by 
a widow be validated where there is no 
legal necessity, bat the reversioners’ coon- 
sent. According to the judgment of Sir 
Lawrance Jenkins in Vinayak v. Govind (2), 
which was quoted by the Judicial Committee 
in Ba rang! Singh v. Manokarnika Bakhsh 
Singh (3), the basis on which the validity of 
such a surrender rests is a matter of sontro- 
versy, for the Calcutta Courts appear to favour 
the view of acceleration but the Bombay Courts 
prefer the view that consent evidences the 
propriety of the transastion, if not iba 
actual necessity. According to Pilu Appa 
Nalwade v. Babaji Naru Marg ,{4) no 
voluntary transfer by way of gift fan be 
valid, for there is no room for the theory 
of legal necessity. I need not, however, 
consider whether this latter decision san 
be reconciled with ths desision of the 
Privy Counsil in Bajrangi Singh v. Manokar- 
nika Bakhsh Singh (3) but will assume in 
favour of the appellants that it cannot be. 

If then the validity of the alleged sur. 
render in the present case depends on 
the consent of the reversioners, the ap- 
pellants are out of Court, for Gangava 
did not consent to the alienation in favour 
of her sister Nilava; and it is not, 
and indeed could not be, suggested that 
there were any special circumstances here 
which would make it impossible strictly 
to enforce the rule that ordinarily the 
consent of the whole body of persons 
constituting the next reversion should be 


‘ obtained [See Bayrang? Singh v. Manokarntka 


(2) 25 B. 129 at p. 188; 2 Bom. L. R, 820. 

(3) 85 I. A. 1 at pp. 14, 16 & 16; 12 C. W. N. 74; 9 
Bom. L. R. 1348; 6 O. L. J. 766; 3 M. L. T. 1; 30 A. l; 
17 M. L. J. 605; 11 O. C. 78; 5 A. L. J. 1 (P. 0.) 

(4) 4 Ind. Cas. 534; 34B., 165 at pp.169, 170; 11 
Hum. L. R. 1291, 
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Bakhsi Singh (3)]. It is, therefore, un- 
N@gessary to consider and I express no 
‘Opinion on the question which was dis- 
cussed in Pilu Appa Nalwade v. Babaji Naru 
Mang (4) as to whether the consent of the 
female reversioners alone could suffice. 

If, on the other hand, the appellants 
base their ease on acceleration, as in fact 
they did before us, then they haves other 
difficnities to contend with. In the first place 
as Sir Lawrence Jenkins says in Vinayak v, 
Govind (2): “It is impossible not to feel some 
‘difficulty as to this doctrine” (viz., 
acceleration), ‘for it would seem to rest 
on the application to a Hindu widow’s 
estate of the English doctrine of the 
merger of a particular estate, with a 
result that the devolution of a property 
according to Jaw is influenced by the 
acts of those who are simply in the 
‘possible line of suecession.” Personally I 
share the difficulty in seeing how a widow 
‘gan by a voluntary deed vest the estate 
‘of a contingent reversioner to the prejudice 
' of an after-born reversioner, where the con- 
' tingenoy in question depends on the 
reversioner surviving the widow. I will, 
howes®r, again assume in favour of the 
appellants but without deciding the point 
“that the doctrine of acueleration is ap- 
plicable in Bombay. 

Turning then once more to the deed 
Exhibit 18 if is slear that on the face 
of it, it purported to sonvey the whole 
property to Nilava. But I fail to see 
how such an alienation could accelerate 


the interests of the other reversioner 
Gangava, for the deed does not purport 
to be and was not intended to be a 


surrender in favour of Gangava of any 
portion whatever of the property. Ap- 
pellants’ Pleader was unable to advance 
apy real argument in favour of that 
proposition, and in my judgment it is un- 
sound. 

We accordingly come to the last point, 
viz., that the deed operated as an ac- 
eeleration of Nilava’s contingent moiety. 
This was the only point serionsly urged 
before us in the brief argument for 
the appellants. The answer to it is, 
I think, simple, vzz., that the widow would 
thos retain her interest in the other 
moiety. Accordingly the alleged surrender 
would not satisfy the 
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down by the Judicial Committee in Behare 
Lal v. Madho Lal (1) and re-quoted 
in Barangi Singh v. Manokarnika Bakhsh 
Singh (3), viz, that the surrender should 
be absolute and complete and that 
the whole limited estate should be with- 
drawn, a restriction that would guard 
against the injurious result which would 
follow if the rule were not so qualified. 
That restriction negatives, I think, an 
acceleration of a fraction of the estate, 
and I may refer to Radha Shyam Sircar 
y. Joy Ram Senapati (5), Pilu Appa Nalwade 
v. Babaji Naru Mang (4), Debi Prosad Chowdhry 
v. Golap Bhagat (6) and Moti Rawi v. Lall 
Das Jibhai (7) in support of the view I take. 
I, however, express no opinion as to whether 
Mott Raiji v. Laldas Jibhai (7) can be 
entirely reconciled with the decision of the 
Privy Counsil in Bajrangi Singh v. Manokar- 
nika Bakhsh Singh (3). Apart from authority 
this restriction appears only reasonable, 
for at the date of the deed Exhibit 18 
it would seem unfair to deprive Gangava 
without her consent or even her knowledge 
of her contingent ‘interest in Nilava’s 
moiety. Further, if a partition is to be 
effected out of Court, the consent of all 
should prima facie be obtained. In the 
present case I gather that Nilaya pre- 
deceased her mother. Apart, then, from 
the adoption, Gangava might in certain 
contingencies have succeeded to the whole 
property. 

In the result, therefore, I would hold 
that the deed, Exhibit 18, was inoperative 
against the subsequently adopted son. 
Consequently in my judgment the appeal 
fails and ought to be dismissed with costs. 
I should perhaps add that as Gangava is 
not a party to this action, she will not 
technically be bound by its result. 

Appeal dismissed. 
; tp- 901; 8 Ind. Dee. (x. s.) 11-42, 
È 7 ie Tana. 40 0. 721 at Sy 752-3; 17 0. 


W. N. 701; 17 C. L. J. 499. 
(7) 37 Iad Cas. 945; 41 B. 93 ab pp. 108, 108, 117; 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decaer No, 818 
or 1916, 

April 22, 1918, 

Present:— Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, KT. 

GOSTA BEHARI DE anp OTHERS— 
PLAINTIFFS — APPELLANTS 
versus 
COSTA BEHARE LUMANTA AND OTHERS 


— Deranpants—ResPonpDents, 
Registration Act (XVI of 1908), s. 17—Compremise 
petition in money suit hypothecating invmoveable pro- 
perty— Registration, whether necessary —Oomposition 
deed, meaning of. 
A. suit to recover money on a hatchitia was com- 
promised, the compromise petition providing that a 
decrse should be passed in favour of the plaintiff. 
The defendant also hypothecated certain immoveable 


properties to secure the payment of the decretal 
‘amount: 


Held, that as the mortgage was altogether outside 
the scope of the money suit and was given by the 
defendant and not by any judicial decision of the 
Court, the document creating it required registration 


under jhe provisions of the Registration Act. [p. 244, 
ool, 2. 


A composition deed does not mean a deed com- 
posing differences; it is a deed by which a debtor 
compounds with his creditors. [p. 244, col, 2.] 


Appeal against the desree of the Sub- 
ordinate Judge, Ist Court, Burdwan, dated 
the 22nd of December 1915, reversing the 
decree of the Munsif, Kalna, dated the 
23rd of December 1914. 


FACTS appear from the judgment. 


Babu Jyotish Qhunder Hazrah (with him Babu 
Mokesh Chunder Banerjee), for the Appellants. 
—The sole question is whether a charge 
created upon immoveable property by a 
compromise desree in a money suit can 
be enforced if the decree or the som- 
promise petition (solenamak) be not 
registered, 

[FLETOHER, J.— Obviously the 
created was outside 
suit. | 

That is the point to be decided and 
the case of Gobinda Chandra Pal vy. Dwarka 
Nath Pal (1), which is clearly in point 
and is based on two degeisions of the 
Judicial Committee, supports my sontention 
that the charge is valid, 


[FLETOHER, J.—What about? the case of 
_Gurdeo Singh v. Chandrika Singh (2)? ] 


(1) 35 0. 887; 7 C. L. T. 492; 12 C. W, N. 849. 


: ao 1 Ind. Cas. 913; 86 O. 198 at p. 232; 5 0. L. J. 


charge 
the ssope of the 
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Both the cases can be distinguished on 
their facts, and even if they cannot be 
distinguished, Gobinda Chandra Pal v. Dwarka 
Nath Pat (1), although reported first, is 
a later decision. Then again, the case in 
Joti Kuruvetappa v. Izari Strusappa (3) is 
also exactly in point, In VIII Calcutta Law 
Journal, Notes portion, page 2, Mitra, J., has 
distinguished the case in Gurdeo Singh v. 
Chandrika Singh (2) and followed the case 
in Gobinda Chandra Pal v. Dwarka Nath Pal 
(1) in a case where the fasts ara very 
much similar to the present. My submission 
is that upon the authority of the 
rulings of this Court referred to above 
the charge in question is enforceable, 
although the deed creating the charge was 
not registered. 

Dr. Dwarka Nath Mitter (with him Babu 
Sarat Ohunder Metter), for the Respondents, 
was not called upon. 


JUDGMENT. 

FURTOHER, J.—This is an appeal by the 
plaintiff against the decision of the learned 
Subordinate Judge of Burdwan, dated the 22nd 
December 1915. The anit was brought to 
enforce a mortgage security; so the plaint 
states; and the way in which the plaintiffs say 
they got their mortgage security is this; The 
plaintiffs Nos. 1, 2 and 3 are brothers and the 
defendant No. 4 and the father of the 
defendants Nos. 5 and:6 are their half- 
brothers. The defendant No. 4 was the karta 
of the family, He brought a suit to recover 
money on a hatchetia against the defendant 
No.1. That suit was sompromised and the 
compromise petition provided that a desree 
should be passed in favour of the defend- 
ant No. 4 but that the amount shonld 
be paid by instalments and in default of 
payment of two instalments, the whole 
amount would be recoverable; and the 
defendant No. 1 hypothecated certain 
immoveable properties by way of security 
to secure the repayment of the amount 
decreed by consent. The present plaintiffs, 
therefore, brought this suit for the purpose 
of enforcing that charge and for obtaining 
a 3/5th share of the mortgage money. The 
learned Judge in the lower Appellate Court 
held that the mortgage, not having been 
ereated in the manner provided by the Trans- 


(3) 30 M. 478; 16 M, L, J, 884. 
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fer of Property Aot and the Indian 
Registration Act, could not be enforced 
and he relied upon the decision of this 
Court in the case of Gurdeo Singh v., 
Ohandrika Singh (2); and the view that 
the learned Judge took was this, that 
the mortgage given in the suit on the 
hatchitia was altogether outside the scope 
of the suit. It was not one cf the matters in 
dispute and the mortgage in that case 
was not given by any adjudication of the 
Court at all. The defendant in that case 
hypothecated the property to the karta 
and, therefore, the document required to 
be exeouted in the manner provided fer 
by the Transfer of Properiy Act and to 
be registered under the provisions of the 
Indian Registration Act. It seems to me 
quite clear that.if we agree with the 
decision of Gurdeo Singh vy. Ohandrtka Singh 
(2) then the view taken by the learned 
Judge is oorrect. On the other hand, 
there is another decision of this Court 
which has been referred to, namely, the 
case of Gobinda Chandra Pal v. Dwarka 
Nath Pal (1). It may be admitted that 
that decision cannot be reconciled with the 
decisien in Gurdeo Singh v. Chandrika Singh 
(2). That case of Gobinda Ohandra Pal v. 
Dwarka Nath Pal (1) was followed by 
Mr. Justice Mitra and Mr. Justice Bell 
in the case of Smith v. Smith reported in 
VICI Caloutta Law Journal, (short notes), 
page 2. The view taken by the learned 
Judges in that case in VIII Calcutta Liaw 
Journal, (short notes), page 2, seems to me 
not to be right; and the. reason is this: 
In the case. of Smith vy. Smith, the suit 
had been brought for restitution of conjugal 
rights by the husband and the wife, the 
defendant, agreed to the restitution of 
conjugal rights on terms that her husband 
would giye her some property. Mr, Justice 


Mitra and Mr. Justice Beall held, so far, 


as we can gather from the notes, that 
that .arrangement was subject to the 
provisions of the Indian Ragistration Act, 
but that, under section 17, clause (2) of 
that Act, it was a composition deed and, 
therefore, was excluded from the provi- 
sions of the Act requiring registration. 
Of course, that is not what is meant by 
a composition deed. It may be that a 
consent decree composes the differences 
between the plaintiff and defendant, 
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composition deed does not mean a deed 
composing differences but it isa deed by 
which a debtor compounds with his creditors. 
If that was the foundation of the decision 
in Smith y. Smith, all I can say is that 
this decision does not commend itself 
to me, and that this document clearly did 
not come within the terms of section 17, 
clause (2) of the Indian Registration Act, 
as being a composition deed. E agree 
with the decision reported as (Gurdeo 
Singh v. Chandrika Singh (2). The mort- 
gage sought to be enforced in the present 
ease was altogether outside the scope of 
the money suit brought by the karta, 
the defendant No. 4, on the hatchitta, 
The mortgage was given by the defend- 
in that suit not by any judicial 
decision of the Court and, that being so 
the document required registration under 
the provisions of the Indian Registration 
Act. In that view, the present appeal 
fails and must be dismissed with costs. 


Ssamsun HUDA, J.—I agree. 
Appeal dismissed. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civit APP?BAL No. 642 oF 1915, 
March 1, 1917. 

Present:—Mr. Mittra, A. J. O. 
SARJERAO—Dosrenpant— 
APPELLANT 
LErsus 


TUKARAM—PLAntigy— 


RESPONDENT. 

C. P. Tenancy Act (XI of 1898), s. 85 (4) 
-- Surrender of holding —Implied surrender, nature 
of - Holding cultivated and rent paid, but not on behalf 
of tenant, effect of —Plea of surrender, whether available 
to other than malguzar, 

An occupancy tenant mortgaged his holding to 
the pluintiff with the consent of the Lambardar. The 
plaintiff filed a suit for foreclosure on the basis of 
the mortgage, impleading the defendant as a party 
on the ground that he held the land under the mort- 
gagor, The defendant set up a paramount title and 
was, therefore, discharged from the suit. The plaintiff 
obtained a foreclosure decreo and was put insy mbolicul 
possession and as tho defendant obstructed the 


A. plaintiff, tle present) suit for ejectment was filed, 
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It was found that the defendant originally entered 
into possession of the holding under a sub-lease 
which expired in 1910. The land, however, remained 
uncultivated and the rent unpaid, so far as the tenant 
Was concerned, from the 4th October 1910 to the 
24th January 1914: 

Held, that there had been an implied surrender 
of the holding and that the mortgage, which was 
grafted on the tenant right, was annulled by opera- 
tion of law on the extinguishment of the tenant 
right. [p, 246, col. 2.] 

Section 35, sub-clause (4), of the Central Provinces 
Tenancy Act applies even when the land is cultivated 
and rent paid though not by or on behalf of the 
tenant, The statutory surrender comes into operation 
because the tenant has in a way abandoned the 
holding. [p. 246, col. 2.) 

An implied surrender, being more analogous to 
the case of a forfeiture than to the case of a 
surrender, express or implied, within the meaning of 
section 115 of the Transfer of Property Act, extin- 
guishes the rights of persons deriving their title 
through the tenants. [p. 246, col. 1.] : : 

The terms of section 35, sub-clause 4, of the Central 
Provinces Tenancy Act do not justify the view that 
ihe plea of implied surrender can only be taken by 
the Malguzar. [p, 246, col. 1.] 


Appeal from the decree of the District 
Judge, Wardha, dated the 19th July 1915, in 
Appeal No. 53 of 1915 confirming the decree 
of the Junior Munsif, Hinganghat, dated the 
4th January 1915. 

Mr. D, P. Tiwari, for the Appellant. 

Mr, 'M, V. Abhayankar, for the Respondent. 

JUDGMENT. -One Jhingoo was an 
occupancy tenant of the fields in suit. He 
mortgaged them to the plaintiff-respondent 
on 17th May 1890. 
that this mortgage had the consent of Anyaji, 
who was the Malguzar and Lambardar of 
the village. The mortgage was, therefore, 
a valid mortgage under the Tenancy Act 
of 1883. The defendant had no proprietary 
interest in the village at the date of the 
mortgage, but has subsequently acquired 
an eight-annas share therein. Heis now 
the Lumbardar of the village. The plaintiff- 
respondent instituted a suit in 1910 for 
foreclosure. To this suit, the defendant 
was made a party on the allegation that 
he was holding under the mortgage. The 
defendant set up, however, a paramount 
title and was discharged froni the suit. A 
foreclosure decree was passed in favour of 
the plaintiff who was put in symbolical 
possession and as the defendant obstructs 
the plaintiff, the present sauvit for the 
ejectment of the defendant has been filed. 
The defence was that the suit was barred 
by limitation, that there was gn implied 
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surrender on the part of the tenant and 
that the defendant never held under a sub- 
lease from the latter as alleged by the 
plaintiff. The Courts below have decreed 
the plaintiffs suit, and this appeal has been 
filed by the defendant. 

It has been found, as I have already 
stated, that the mortgage was a valid mort- 
gage having been entered into with the 
consent of thelandlord. The lower Appellate 
Court: also finds that there was a lease by 
Jhingoo for 10 years, which expired in 1910. 
The viewtaken by the lower Appellate Court 
is that, although the lease was valid only 
for one year under the provision of section 
60 of the Tenancy Act, the possession of 
the defendant was not adverse. In the 
opinion of the lower. Appellate Court there 
was no implied’ surrender inasmuch as 
the defendant entered into possession as a 
sub-lessee. Ido not propose to discuss the 
question argued before me, whether the 
possession of the defendant became wrongful 
after the expiry of the first year. But it 
seems to me clear that when the ten years’ 
lease expired, the defendant’s possession 
became wrongful. In any case, on the 4th 
October 1910 when he was dischargal from 
the mortgage suit, he claimed that he was 
holding as Malguzar not under any title de- 
rived from the tenant. This was after the ten 
years’ lease expired. The present suit was in- 
stituted on the 24th January 1914, No rent 
was paid on behalf of the tenant, nor 
tendered. The defendant’s cultivation was 
to the knowledge of the tenant and the 
plaintiff adverse to them, and although the 
defendant is only an eight-annas eco-sharer 
in the village he is still entitled to show 
that thers was an implied surrender under 
the provisions of section 35, sub clause 4 
of the Tenancy Act. There is no doubtin 
my mind, as has been held in several 
unreported cases (Second Appeals Nos. 70 of 
1908, 122 of 1910 and 452 of 1915), that there 
has been a surrender, It is not necessary 
that the party pleading the implied surrender 
must be the Malguzar himself. In none 
of these cases was the Malguzar a party, 
and yet the plea of implied surrender 
succeeded, though pleaded by a person put 
in possession as a purchaser from the tenant. 
The terms of section 35, sub-clause 4, do 
not justify the view that the plea can be 
taken only by the Malguzar. 
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The lower Appellate Court, however, argues 
that as a voluntary surrender cannot affect 
a sub-lease or mortgage, an implied surren- 
der would not equally prejudice a mortgagee 
or snb-tenant, if the mortgage or sub-lease 
is valid. 

In Great Western Railway Co. v. Smith (1) 
Mellish, L, J., says: "Itis a ale of law that 
if there is a esses, and he has created an 
under-lease, or any other legal interest, if 
the lease is forfeited, then the under-lessee, 
or the person who claims under the lessee, 
loses his estate as wellas the lessee himself; 
but if the lessee surrenders he cannot, by his 
own voluntary act in surrendering, prejudice 
the estate of the under-lessee, or the person 
who olaims.” 

The same principle is embodied in section 
115 of the Transfer of Property Act, though 
that section does not apply to agricultural 
leases. 

Section 35 (4) of the Tenancy Act creates 
a statutory surrender when the conditions 
laid down by that section are fulfilled. It 
is more analogous to the case of forfeiture 
than to the ease of surrender, express 
or implied, within the meaning of section 
115 of the Transfer of Property Act. Nou- 
payment of rent by or on behalf of the 
tenant and non- cultivation by or on his 
behalf for two years puts an end to the 
tenanoy by force of Statute. Although it is 
analogous to a forfeiture, if ia not of the 
species of forfeitures against which relief has 
been provided for by section 87 of the 
Tenancy Act. If,as has been held, section 35 
(4) applies even where the land 7 cultivated 
and rent paid though not on behalf of the 
tenant, there can be no question of 
compensating the landlord for damage or 
remedying a breach as contemplated by section 
87, The implied surrender mentioned in 
section 115 refers to a case, for example, 
where a new lease is taken. Non-payment 
of rent generally leads to a forfeiture and 
in such a ease, if not relieved against, the 
forfeiture has the effect of determining all 
interest created by the tenant. In the case 
referred to by the learned District Judge, 
Divan Maharjsha v. Abheram Gujar (2), 
the Allahabad ruling cited therein shows 


w (1876) 2 Oh. D. 
34 L. T. 267; 24 W. R. 443 
(2) 11 O. P, Ly R. 5, 


285; 45 L J. Ch. 235 at p. 244; 
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that where the landlord ejeats his tenant,. 
the sub-tenant’s title which depends upon 
his immediate lessor’s title falls to the ground 
with the lessor’s title. 

Section 35 (4) has been applied even 
where the land is cultivated and rent 
paid but not by or on behalf of the tenant. 
The surrender does not take place as a 
penalty for leaying the land fallow nor 
for non receipt of rent by the landlord. 
The statutory surrender comes into operation 
because the tenant hasin a way abandoned 
his holding. There is no suggestion of a 
fraudulent collusion between the tenant and 
the defendant. The mortgagee did not tender 
the rent in the name of the tenant or through 
the tenant. 

It has been found that the land remained 
uncultivated and the rent unpaid so 
far as the tenant was concerned, and this 
was from the 4th October 1910 to the 
24th January 1914. There was, therefore, 
an implied surrender and the mortgage, 
which was grafted on the tenant right, is 
annulled by operation of law on the 
extinguishment of the tenant right. 

The appeal succeeds. -The decrees of both 
the Courts below are set aside and the 
plaintiff’s suit is dismissed with costs in 
all the Courts. 


Appeal allowed. 


CALCUTTA HIGH COURT. 
ApPPHAL FROM ORIGINAL Decrees No. 454 
or 1913. 

June 30, 1916. 
Present:—Mr, Justice Chitty 
and Mr. Justice Richardson. 
MADHU SUDAN SINHA AND OTHERS— 
PLAINTIFFS ——ÅPPELLANTS 
tersus 
KALI CHARAN SINHA AND OTHERS— 


Derenpsn1rs— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VII, rr. 14, 
18, O. XIII, rr. 1, 2, O. XVII, r. 1— Hearing of suit— 
Documents not produced with plaint or on hearing, ad- 
missibility of— Discretion, exercise of——Appellate Court, 
interference by--Hindu Law—Mitakshara School— 
sai of aa s daughier’s son, validity of. 


* 7 = 
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Order XVII, rule 1 of the Civil Procedure Code, 
‘which gives the Court power to adjourn the hearing 
of a suit, draws a distinction between the hearing of 
the snit and the hearing of evidence. [p. 248, col. 1.] 
Where documents on which a party intends to rely 
in the proof of his own case are not produced at the 
first hearing of the suit, the Court hasa discretion 
under Order XIII, rule 2 of the Civil Procedure Code, 
to refuse to accept those documents, and an Appellate 
Court will not interfere with the exercise of such 
discretion unless it is satisfied that the discretion 
has been improperly or capriciously exercised. [p. 
248, col. 2.) 
Under the Mitakshara School of Hindu Law prevail- 
ing in Western India the adoption of a daughter's 
daughter’s son is not invalid. [p. 252, cols. 1 & 2.) 


Appeal against the deoree of the Sub- 
ordinate Judge, Murshidabad, dated the 
13th August 1913, 

Mr. 0. R. Dass, Babus Biraj Mohan Mozum- 
dar, Tarakeswar Pal Ohowdhury, Dhirendra 
Krishna Ray and Kshitish Ohandra Ohukerbarty, 
for the Appellants. . 

Sir S. P. Sinha, Babus Dwarkanath 
Chuckerbutty, Mohini Mohan Chatterjee, Sarat 
Kumar Mitterand Kali Kinkar Chakrabarty, 
for the Respondents, 


JUDGMENT.-—The plaintiffs in this suit 
are the great-grandsons cf one Tularam 
Sinha who, as they allege, was the brother 
nf Khosal Sinha. Khosal died many years 
ago leaving a widow named Bhagabati and 
a son named Shibram. Shibram himself 
died in 1836 leaving a widow, Chhaya 
Kumari, a mere child, whom he had married 
as his second wife. There also survived 
him Fudan Kumari, his daughter by his 
first wife, and her busband Chet Lall. They 
had issue, two sons then alive, Ram Lal 
and Behary Lal, and several daughters born 
subsequently. Behary Lal died in 1837 
and Ram Lal in 1868. Of the daughters 
Golap Sundari became the mother of a son 
named Nilkantha, the father of the defend- 
ant No.1, Kali Charan Sinha. Annapurna 
also had a son whose widow is the defend- 
ant No. 2. The defendant No. 3 is in 
possession of a property, Taraf Raghab 
Bati (No. 13 in the schedule of the plaint), 
under colour of a conveyance executed by 
Chhaya Kumari and Nilkantha Singh in 
1887, 

A geneslogical table prepared by the 
plaintiffs is attached to the plaint. The 
plaintiffs claim title as reversionary heirs 
of Shibram on the death of Chhaya Ku- 
mari, which ocourred in 1899, to three- 
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fourths of the properties specified in the 
schedule. The title to the remaining fonrth 
is said to ba in another great-grandson of 
Tula Ram who is not represented on the 
record. There is no dispnte as to the de- 
scent of the plaintiffs from Tularam. The 
two principal contentions raised in answer 
to tba snit were, firstly, that Tularam was 
not the brother of Khosal, and secondly, that 
in accordance with. an alleged verbal 
permission given by Shibram, Chhaya K.u- 
mari in the year 1872 adopted Nilkantha 
as his son. The learned Subordinate Judge 
found against the plaintiffs on both these 
questions and by his judgment and decree, 
dated the 13th August 1913, dismissed 
the suit. The plaintiffs have appealed. 

At the hearing before us, learned Counsel 
for the appellants stated that as regards 
the relationship between Khoshal and Tula 
Ram he would urge merely that the suit 
should be remanded to the Court below 
for the taking of further evidence, on the 
grounds that evidence, ora] and documentary, 
bearing on this question had been im- 
properly excluded at the trial. He referred 
to the orders, dated the 14th and the 17th 
July 19138, in the order-sheet. The order- 
sheet shows that the suit was institute on the 
18th November 1911. On the 20th April 
1912, permission was given to the plaintiffs, 
who, it is said, are mostly serving as peons, 
that is in comparatively humble and ill- 
paid posts, to sue in forma pauperis, a pri- 
vilege which has also been extended to 
themin appeal. Issues were framed on the 
7th September 1912 and the Sth Ostober 
was fixed for the hearing of the snit on 
which date the parties were directed to 
produce their documentary ‘evidence. On 
that day nothing was done. The suit was 
adjourned again and again at the instance 
of one or the other of the parties or both. 
The dates successively appointed were the 
12th November and 12th December 1912, 
and the 2ist January, 24th February, 7th 
April, 7th May, 9th June and 10th July 1913. 
On the last mentioned date the case was 
opened and adjourned to the 14th July, 
when the bearing was resumed sand son. 
tinned practically de die im diem till the 
conclusion. Now the rejected documents 
ought to have been produced on the 8th 
October 1912, but were not in fact pro- 
duced till the 24th February 1915, a de- 
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lay which would allow of ample time for 
their manufacture. The exouse given was 
tbat the original plaintiff No. 1, the elder 
brother of the present ‘plaintiff No. 1, had 
‘died on the 4th September 1912 and the 
documents had been in his custody. The 
Subordinate Judge dirested that the doeu- 
ments “should be kept with the record” 
leaving the question of their admission to 
be decided at the trial, On the 14th July 
1913 he refused to accept them, stating 
thet the explanation of delay was unsatis- 
factory. He also said that a list should 
have been attached tothe plaint in which 
the documents should have been specified. 
lt was suggested that he was wrong in 
thus applying rules 14 and 18 of Order 
VII, because subrule (%) of rule 18 ex- 
pressly excepts “documents produced for 
cross-examination of the defendant’s wit- 
nesses or in answer to any case set up 
by the defendant.” The documents in 
question have, however, been translated and 
printed, and if appears it was proposed to 
use them in aid of the plaintiffs’ own case 
that Tularam was Khosal’s brother. In 
any case the Subordinate Judge might have 
apphed gules 1 and 2 of Order XIII. As 
the plaintiffs intended, if they could, to 
proyo - the documents as part and parcel 
of the evidence in support of their claim, 
they intended to rely on them and under 
Order XIII, rule 1, “the parties or their 
Pleaders shall side: at the first hearing 
of the suit, all the documentary evidence 
in their possession or power, on which they 
intend to rely...,..and all documents which 
the Court has ordered to be produced.” 
Under rule 2, “no dosumentary evidence... not 
produced under rule 1 shall be received 
at any subsequent stage. 0f the proceeding 
unless good cause is shown to the sabis- 
faction of the Court for the non-production 
thereof: and the Court receiving any suoh 
evidence shall record the reasons for go 
doing.” Rule 1 speaks of the first hearing 
of the suit but no difficulty arises as to 
that, because the word “hearing” is one of 
those comprehensive words which may be 
used with a more or less extensive mean- 
ing agsording to the context. 
rule l, which gives tbe Court power to 
aGjiurn the nearing of a suit draws a 
d.stinution between the ‘bearing of the suit 
and the hearing of evidence. There was 
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a hearing of the suit if not or the day, 
when issues were settled, at any rate on 
the Sth October 1912, though the hearing 
resulted only in an adjournment. There is 
no doubt, therefore, that under the Code 
the Subordinate Judge had a discretion to 
refuse to accept these documents and on 
the question whether the delay in producing 
them was or was not unreasonable, he, 
having the parties and their Pleaders be- 
fore him, was in a better position to judge 
than we are. We ought not to interfere 
especially in view of the terms of rule 2 
of Order XLII, unless we are satisfied that 
the Subordinate Judge exersised his discre- 
tion improperly or capriciously, and we are 
not so satisfied, 

We may add that we are rot, of course, 
in a position to say whether these docu- 
ments are authentic or not or fo express 
any opinion on the point. So far, how- 
ever, as our attention was drawn to them 
we were not much impressed with the 
contents. The Subordinate Judge may have 
been equally unimpressed when the docu- 
ments were shown to him. It may be 
mentioned that on the 26th July 1913, the 
Subordinate Judge permitted the plaintiffs 
after the close of their case to tender and 
exhibit two documenta of undoubted authenti- 
city, namely, the deposition of Chhaya 
Kumari and the judgment of the High 
Court ina suit commenced in 1£79 to which 
we shall refer later. 

Then as to the oral evidence which it is 
said was shut out, it appears that on the 
17th July 1918, during the trial, when the 
plaintiffs had come to the end of the wit- 
nesses whom they had in attendance, they 
applied for one days time to produce two 
more witnesses. This would bave meant 
a breek in the proceedings inconvenient to 
eyverybcdy concerned. The parties had cer- 
tainly had ample time to prepare their 
respective cases and to obtain process for 
their witnesses. The Subordinate Judge 
was perfectly justified in refusing tke 
application and in going on with the 
evidence for the defence. No complaint 
ean be reasonably made on this score. 

As it is conceded, and if seems to us 
rroperly conceded, that on the eviderce on 
the record, the plsintiffs have failed to 
establish the relationship between Tularam 
and Khosa) on whigh their case depends 

e 


- we might stop here. 
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But it will probably 
be more satisfactory if we also deal with 
the question of theadoption of Nilkantha, 
to which the greater part of the argument 
before us was addressed. The adoption was 
not mentioned in the plaint but was plainly 
set up in the written statement of the 
defendant No, 1 (paragraphs 11 and 12) and 
the defendant No.3 (paragraph 3). It was to 
the interest of the defendant No. 2 to deny 
the adoption and she did so in the written 
statement which she filed. But as she 
took no further part in the suit and has 
not entered appearance in this appeal, her 
attitude is of little consequence, Curiously 
enough, among the issues, as they were 
originally framed, there was none expressly 
relating to ‘the adoption, thongh the seventh 
issue (whether the plaintiffs were the 
nearest heirs of Shibram and entitled to 
succeed to the properties left by him) may 
have been wide enough to cover the ques- 
tion, The Subordinate Judge says in his 
judgment that he raised an” issue (now 
numbered 11) after both sides had closed 
their evidence and during the arguments 
of the defendants’ Vakil, He adds: | was 
quite prepared to give time to the parties 
and adjourned the hearing, but all the parties 
stated before me that they had no further 
evidence and hence the hearing was not 
adjourned.” 

The issue is ‘whether the adoption of 
Nilkantha Singh, father of the defendant 
No.1, Chhaya Kumari, was legally valid 
according to Hindu Law.” 

The factum of the adoption with the 
performance of the usual ceremonies is 


admitted and the points which arise 
are :— 
1. Whether Chhaya Kumari had the 


necessary authority from her husband to 
make the adoption, and 

2, Whether a daughters daughter’s son 
‘gan be legally and validly adopted under 
[the Hindu Law by which the parties are 
governed, 

As to the first point, the permission re- 
lied on is a verbal permission and there 
are now no witnesses alive who can speak 
with personal knowledge on the subject. 
The evidence for the defendants or the 


contesting defendants consists of mostly of 


transactions which extend over a long period 


f time and illustrate the conduo$ of mem, 
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bers of the family and those most competent 
to form an opinion on the validity of the 
adoption. From those transactions it is 
sought on behalf of the defendants to draw 
the inference that Chhaya Kumari was 
capable of making, and did in fact make, 
an adoption valid not only in point of form 
but also in point of authority. Perhaps 
not less important is the long inaction 
of the plaintiffs and their predecessors-in- 
interest. 


The prinoipal facts in the history are as 
follows: — 


Siram died on tha eh August 1096 


On the 5th September 1886 an application 
was presented to the Collector by Bhaga- 
bati (Shibram’s mother) and Chhaya Ku- 
mari for the substitution of their names 
in the revenue registers in place of that 
of Shibram “as his heirs.’ Bhagabati was 
not an heir and it 13 not clear why she 
joined in the application unless the extreme 
youth of Chhaya Kumari supplies an ex- 
planation. The application stated that Shib- 
ram had given Chhaya Kumari general 
permission to adopt. ° 


@ 

After the death of Behary Lalin 1837 
there were further proceedings in the 
Collestorate taken by Fudan Kumari, Chet 
Lall and Ram Lal, They founded on an 
alleged adoption of Behary Lal by Chhaya 
Kumari and were successful in obtaining 
an order in their favour. The result was 
that sometime after Bhagabati’s death (in 
1839), Chhaya Kumari instituted a suit 
against them (No. 30 of 1844) to have the 
order cet aside. They then set up in de- 
fence, not apparently the adoption of Behary 
Lal which would have been invalid as 
being the adoption of a daughter’s son, 
but an alleged Will of Shibram. The suit 
ended in a compromise and a decree 
founded thereon dated the llith August 
1845. Under the compromise the properties 
left by Shibram were divided in moieties 
between Chhaya Kumari and the defend- 
ants. It isnot now disputed tbat the estate 
taken by Chhaya Kumari in her half share was 
the ordinary estate of a Hindu widow. As 
to the other half share it may be men- 
tioned that many years afterwards a Will 
made by Ram Lal (who died in 186%) led 
to litigation which came before the Privy 
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Council [| Bhagabatt Kali 
Charan Singh (1) ]. 

On the 18th Ostober 1871 the natural 
father of Nilkantha executed a deed form- 
ally surrendering Nilkantha to Chhaya Ku- 
mari for the purpose of being adopted by 
her. The deed recites that Nilkantha had 
been given to Chhaya Kumari in Baisakh 
1269 (183%) since when the boy had been 
under her care. The actual adoption took 
place on the 19th April 1872, when the 
ceremonies were performed. 

In 1877 and 1878 we havea number of 
Land Registration orders (Ù series), which 
show that Chhaya Kumari publicly ad- 
mitted Nilkantha’s title to the moiety of 
the various properties in her possession. 
At her instance the entries in the Collesto- 
rate books were rectified and she was re- 
gistered as “guardian and manager on behalf 
of Nilkantha Singh minor,” Fudan Ku- 
mari and Bhagabati (widow of Ram Lal) 
objeated but without success, as she was in 


Barmanya v, 


' possession. 


In 1879, however, Chhaya Kumari’s atti. 
tude underwent some change. In that 
year or at the end of the preceding year, 
a snitefNo. 85) was instituted by Fudan 
Kumari against Nilkantba and Chhaya Ku- 
mari, for the setting aside of the proceedings 
in the Collectorate and for a deslaration 
that the adoption of Nilkantha was illegal. 
The plaintiff sueceeded in the trial Court, 
but on appeal the decree of the Subordi- 
nate Judge was reversed by the judgment 
of this Court dated the 14th June 1881, 
to which reference has already been made, 
In the course of the suit Chhaya Kumari 
was examined on commission on the 8th 
March 1879. She then distinstly denied 
more than once that she had permission 
to adopt. It is not surprising that on 
application to the Judge, she was deprived 
(by an order dated 17th March 187%) of 
her functions as guardian ad litem for Nil. 
kantha. The boy’s natural mother was 
subsequently appointed in her place and in 
the appeal her name appears as a respond- 
ent. Though the High Court held that 
the evidence before them was insufficient 
to prove that Shibram had given his widow 


(1) 10 Ind, Cas. 64); 88 I. A 54; 15 C. W. N. 393; 9 
M. L. T. 411; 13 C. D. J. 434; 21M. L, J. 387;8 A. L. 


J. 433; 13 Bom. L. R. 375; 38 0, 468; (1911) 2 M. W.. 
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a power to adopt, they refused to make 
the declaration asked for and dismissed 
the suit, 

The result, therefore, was indeterminate 
and inspite of what the High .Court had 
said, things went on as before and Nil. 
kantha’s position as adopted son was never 
again challenged in his lifetime. 

In 1863 Chhaya Kumari and Nilkantha 
executed an instalment bond in favour of 
Kumar [Indra Narayan Singh, the prede- 
sessor-in-interest of the defendant No. 3, 
in which Nilkantha is described as ‘adopted 
son of late Babu Shibram Singha.” A 
decree was obtained on this bond, which 
was put in execution and was finally satis- 
fied by the sale of the moiety of Taraf 
Raghab Bati to Kumar Indra Narain on the 
3rd October 1887, In one of the recitals 
in the conveyance Chhaya Kumari des- 
oribes herself as “guardiau of my adopted. 
son Srimanta Nilkantha Singh during hia 
minority.” 

By another instrument of the same date 
Chhaya Kumari purported to relinguish to 
Nilkantha the management of the properties 
of which she had been in charge on his 
behalf. From this instrument it appears 
that Nilkantha had previously some of age. 
The properties are described as his paternal 
properties. 

In 1885 we have another series of Land. 
Registration Orders. Chhaya Kumari’s name 
was expunged from the register and that 
of Nilkantha substituted. The applications 
for these orders were made on the ground 
of succession by inheritance. This time the 
orders were made withont opposition from 
anyone. 

In 1890 a snit (No. 16/46) was filed by 
a servant of Nilkantha named Ram Lal 
against Nilkantha and others for specific 
performance of a contract or promise to 
grant a Dar-patni of a Patni Mehal. The 
promise was alleged in the plaint to have, 
been made by Nilkantona in consideration 
of services rendered, particularly in bring- 
ing about a settlement of a dispute bet- 
ween him and his adoptive mother. Chayya 
Kumari was examined in this suit on the 
th June 1891, when she said, “I have no 
quarrel with Nilkantha Singh now. Formerly 
I bad a quarrel. Twelve or thirteen years 
ago I had a quarrel.” She further stated 
that the plaintiff was a relative who had, 
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been in her house for forty years, that 
she trusted him and without bis advice 
would not have released the estate in favour 
of Nilkantha. The result of the suit does not 
appear and is not material, 

The present suit was instituted on the 
18th November 1911, just within twelve 
years of the death of Chhaya Kumari 
whieh oconrred in December 1599. Nil- 
kantha had died inthe meanwhile and the 
principal defendant on the record is, as al- 
ready stated, his son. 

For the appellants much stress was laid 
on the judgment of the High Court of 1&51, 
It was said that if the evidence, which 
sould then be produced, was insufficient to 
prove an authority to adopt much less 
could such an authority be proved now. 
In a sense that is true, but the argument 
leaves out of account the whole subsequent 
course of events. lt leaves out of account 
the fact that the adoption wag never again 
contested by any of Shibram’s descendants 
and that till the present suit was brought ib 
never had been contested by the plaintiffs or 
their predecessors, To paraphrase the langu- 
age of Sir Arthur Wilson in Har Shankar 
Partab Singh v, Lal Raghuraj Singh (2), the 
evidence does not exclude, it ratherdiscloses an 
initial probability that the adoption was likely 
to have been validly made (that is, made with 
the necessary authority) and the conduct 
of the parties cognizant of the facts has 
certainly been consistent with such an hy- 
pothesis. The judgment of the High Court 
raises no question of res judicata and 
though the Judges were of opinion that the 
evidence was insufficient to prove a general 
authority to adopt, they observed towards 
the end of the judgment that “even Fudan 
and her husband Chet Lall admitted Chayya 
Kumari had some permission to adopt, 
though they refer that permission only to 
Shibram’s alleged Will,” and they ended by 
refusing to declare that the adoption was 
invalid. The alleged Will, it may be mem- 
tioned, purported to direct the adoption of 
Behari Lal. Chhaya Kumari may, or may 
not, have been cognizant of the application 
made to the Collector in 1836 in her name 
and the name of her mother-in-law. It 
matters little whether she was not, because 


841; 9 Bem L. R, 757; 17 M, L. J.354, 4 A. L. J, 497; 
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it is clear that an adoption was contemp» 
lated as a possible event soon after Shib- 
ram’s death. It is even possible that Behary 
Lal was actually adopted. Then again in 
the litigation which followed Behary Lals 
death Chhaya Kumari’s case was, as appears 
from the High Court judgment, that “she 
was absolutely entitled to a widow’s estate 
with a right to adopt.” That litigation 
may have put impediments in the way of 
her acting or any authority which she had 
received. It continued till 1845, when she 
was sharer of half the properties left by 
her husband. No doubt sometime still 
elapsed before an adoption was actually 
made but the adoption of Nilkantha seems 
to have been desided upon some years be- 
fore 1872. As to Chhaya Kumari’s denial 
of the right to adopt in 1879, the denial 
is explained by her subsequent statement 
that she was then on bad terms with Nil. 
kantha. In all the circumstances we see 
no reason to disturb the conclusion arrived 
at by the learned Subordinate Judge. 
Something was said in the course of the 
a" gument as to the admissibility in evidence 
of some of the documents to which we 
have referred, though no questiofi,of the 
kind seems to have been raised in the trial 
Court. Clearly any transaction by whizh 
the right of Chhaya Kumari to adopt “was 
created, claimed, modified, recognized, as- 
serted or denied or which was inconsistent 
with its existence’ is evidence under see- 
tion 13, clause (a) of the Evidence Act. 
And under clause (7) of section 32 of the 
same Act, statements of relevant fasts made 
by deceased persons are themselves relevant 
when the statement is contained in any 
deed, Will or other document which relates 
to any such transaction as is mentioned 
in section 13, clause (a).” Regard being 
had to the part which Chhaya Kumari 
played in making the adoption, any recorded 
statement of hers is admissible in evidence 
under section 188 of the Act. This applies 
to the statement in the application of 1836, 
so far as it can be regarded as a state- 
ment of hers, to her pleadings in the liti. 
gation of 1844.45 and her later depositions 
of 1879 and 1891. The deed of gift exe- 
outed by Nilkantha’s natural father in 1871 
was certainly a transaction or part of the 
whole transaction of adoption by which 
the right was directly and positively as. 
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serted and acted upon. Statements in that 
document made by the father are, therefore, 
admissible in evidence for what they may 
bə worth, We kave used them merely to 
show tbat the adoption was contemplated 
some years previously. 

After the adoption, the various applica- 
tions made to the Collector for the pur- 
pose of rectifying the land register and 
Chhaya Kumaris deed of relinquishment 
were again transactions by which Nilkantha’s 
rights and possession as adopted son 
were actively asserted. So, too, were the 
instalment bond of 1883 and the conveyance 
of 1887. 

Moreover, it must be borne in mind that 
the judgment of 1881 was one of the only 
two dosuments whioh the plaintiffs exbibited. 
It recounts the earlier facts and cannot be 
properly understood without reference to 
those facts. The plaintiffs did not use it 
merely as evidence of a suit or trans- 
action in which the power to adopt was 
denied and the Court finally refused to 
pronounce against the validity of the adop- 
tion. So used it would bə evidence against 
them. Whe other document put in by the 
plaintiffs was Chhaya Kumari’s deposition 
of 1879. That must be read with her 
other deposition of 1891. Perhaps neither 
deposition is of much importance com- 
pared with what was actually done by this 
lady. 
We do not, of course, desire to enoour- 
age any laxity in the admission of evi- 
dence, but im cases of this kind it is often 
difficult to shut out the only sources of 
information available to the parties. At 
the trial both parties use what evidence 
there is indiscriminately according to their 
interest or convenience and it is only 
the unsuccessful party who afterwards ob- 
jecta. 

As to the legality of the adoption of 4 
daughter's daughter’s son, the question was 
not sompletely argued before us, It may 
be conceded that- the respondents hava 
failed to prove any Spesial family custom 
anuch as that set upin paragraph 12 of Kali 
Charan’s written statement. But as the 
family is governed by the Mitakshara and 
comes from Rajputana in Western India, we 
may be guided by the current of authority m 
the Bombay High Court and hold that 
the adoption of a daughters danghter’s 
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son is not illegal [ Ramchandra v, Gopal (3), 
Yamnava Govind Appaji v. Doguman Bhim- 
rao (4), Gaianan Balkrishna v. Kashinath 
Narayan (5)]. i 

According to the view we take it is 
not necessary to deal with the particular 
case of the defendant No. 3. If we had 
to come to a determination upon it, we 
should agree with the Subordinate Judge. 
In fact the appeal as against this defendant 
was rob pressad. 

In the result the appeal must be dis- 
missed with costs. There will be one set of 
costs to be divided between the defendants 
Nos. 1 and 3, 
Appeal dismissed, 
(3) 32 B. 619; 10 Bom L. R, 948. 

(4) 16 Ind. Cas. 180; 36 B. 533; 14 Bom. L. R. 
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(5) 23 Ind. Cas, 978; 39 B. 410; 17 Bom. L. R. 
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PATNA HIGH COURT. 
AppaaL From ORIGINAL Decree No. 35 
or 1916, 
May 17, 1918. 
Present: —Mr, Justice Roe and Mr. Justice 
Coutts. 


Chowdhury RAMESWAR MISSER AND 
ANOITHER—APPELLANTS 
VETSUS 


Choudhury SURESHWAR MISSER AND 


OTHERKS— RESPONDENTS. 

Hindu Law — Joint family—Partition—Sepuration of 
one member, whether causes separation of all—Speci- 
fication of shares, effect of. 

Mere specification of shares among members of 
a joint family does not amount to an assertion that 
the family has ceased to be joint. [p. 254, col. 1.] 

In order to ascertain whether there has been a 
separation or not, the whole circumstances of each’ 
particular case must be investigated and the intention 
of the parties ascertained. [p. 254, col. 1.) 

Where after tho separation of certain membors of 
a joint Hindu family, the remaining members messed 
torethor, kept house together and held their property 
jointly: 

Held, that they must be presnmed to have con- 
tinued joint. [p. 254, col. 1.) 

Appeal from adeaisionof the Sabordinate 


Judge, Durbhanga. 
Mr. Shorashi Charan Mitra, for the Àp- 
pellants. 
Mr. Ohandra Sekhar Hanerjee, for the 
Respondents. eee 
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JUDGMENT. and a separation of the same into five 
Rog, J.—The plaintiffs in this case are different units, holding separate possession 
sons of Madhab Missir, who was of the spesific, distinct and divided lands as 


the son of Bisseswart Dutt Missir by his 
second wife; the defendants are the sons of 
Keshab Missir. He and Damodar Missir 
were the sons of the same Bisseswari Dutt 
by his first wife. In 1879 Madhab Missir 
instituted asuit for partition of the family 
property. Joined with him were his mother 
and an unmarried sister. The defendants 
fo the suit were Damodar and Keshab and 
their mother. A decree was finally made 
for partition, whereby Madhab and his 
mother took one share equal to 2?/5ths of the 
property and Damodar Missir, Keshab 
Missir and their mother took another 
share equal to 38/5ths of the property. 
In course of time Keshab Missir died leaving 
two sons who are the defendants. It is 
admitted by the plaintiffs that they were 
joint with Damodar Missir at the time of 
his death. Damodar Missir died childless 
leaving a widow, the third defendant. Madhab 
Missir was then alive. The plaintiffs claim 
that their father Madhab Missir was pre- 
ferential heir of Damodar Missir and that, 
therefore, they are entitled for various rea- 
sons to succeed to his estate. It is, however, 
conceded at the Bar that if it be found that 
there was never any separation between 
Keshab Missir and Damodar Missir, the case 
of the plaintiffs must fail. The learned 
Subordinate Judge has found as a fact that 
there was no sech separation and has, there- 
fore, dismissed the plaintiffs’ suit, 

We may concede for the purpose of argu- 
ment that where there is a disruption of 
a joint family status as a whole, the burden 
of proof is on those members who allege 
that they elected at the time of the 
disruption to remain unaffected by it. We 
do not go so far as to state definitely that 
this is the law, but for the purposes of 
this case we may accept it as a proposition, 
for we are of opinion that the weight of 
proof adduced by the defendants is 
suffisient to support the contention that 
Keshab and Damodar elected to remain 
‘joint. Onur chief reason for coming to this 
‘gonolusion lies in paragraphs 10 and 11 of 
` the plaint itself, which run as follows:— 

“That the plaintiffs respectfully submit 
that the effect of the said partition decreed 
was a disruption of tho entire jajnt family, 


regards some properties and as regards other 
properties not capable of such partition in 
defined and specific share. 

“That the plaintiffs have been informed 
and believethat thereafter Damodar Missir, 
Keshab Missir and Bilasbati Missrain con- 
tinned in joint mess as before and soon 
after partition Damodar Missir and Bilasbati 
Missrain for their ownselves and on behalf 
of Keshab Missir re-united and held pos- 
session and enjoyed their properties as re- 
united co-pareeners.”’ 

The oral evidence given on the plaintiffs’ 
side is that this period of separation lasted 
from the date of the visit of the Amin to 
make the partition which had been decreed 
by the Subordinate Judge to the date of his 
second visit to amend that partition in ac- 
cordance with the decree made by the High 
Court. Keshab Missir was at the time a 
minor. It is admitted that he remained 
joint throughout in mess with his brother, 
It is not suggested that he drew separately 
any profits from the property or ro his 
mother drew separately any pro from 
the property. These three, the mother and 
the two sons, were eating together, living 
together and treating the property allotted 
to them as one undivided share. 

We are asked, however, to say that the 
mere fact that statements were made in 
pleadings and in the decrees of the Courts 
to the effect that the individual members 
of this family were entitled to specific shares 
in the property to be divided, destroyed 


the whole basis of the Hindu joint family, 


which is that each member of it regards 
himself as owning not a specific share in 
the property but an undefined share, This 
was precisely the suggestion made by the 
learned Judicial Commissioner of the Hyder- 
abad Assigned Districts in a case which came 
before their Lordships of the Judicial Com- 
mittee, Palabuz v. Rukhmabai (1). The 
learned Judicial Commissioner’s words 
were:— For defendant ib is argued, and 
authorities are shown to prove that it has been 
determined, if one out of several brothers 
(ao-parceners) be separated from the rest, it 


(1) 30 C. 725; 7 O. W. N. 642; 6 Bom, L. R. 469; 
801. A, 180; 8 Sar. P. CO. J, 470 (P. C.). 
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is virtual separation of all.” This Lord 
Davey discarded as a-complete fallacy. He 
said: “In many cases it may be necessary in 
erder te ascertain the share of the out-going 
member to fix the shares which the other 
co-parceners are or would be entitled to, and 
in this sense the separation of one is said 
to be a virtual separation of all.” Through- 
out thedecision of the Judicial Committe 
it is clear that the mere specification of 
shares among members of a joint family does 
not amount to an assertion that the family has 
ceased to be joint. The first case to this effect 
is Appovter v. Rama Subba Aiyan (2) quoted 
with approval in the sase of Baboo 
Doorga Pershad y. Musammat Kundun Koowar 
(3) and invarisbly followed. In order to 
‘ascertain whether there has been a separa- 
tion or not, the whole circumstances of each 
particular case must be investigated and the 
intertion of the parties ascertained. The 
learned Subordinate Judge has rejeated with 
contempt the evidence given that there was 
any division by the Amin beyond that 
which be was told to make, that is to say, 
a separation of the property of the family 
into tup shares. Reliance is placed upon 
a petifion filed by Damodar Missir, Fx- 
hibit 17; it is suggested that in this peti- 
tion itself there is an admission that the said 
property was divided into five parts. Such 
an interpretation could only be put on this 
partition by a deliberate misreading of it, 
for he particularly says that when he talks 
of the property being divided into five 
parts he means that two parts were allotted 
to Madhab Missir and three parts to his 
own party, indicating clearly that the division 
was into two parts and not into five parts, 
There has never been any division as between 
Damodar, Keshab and their mother. They 
have messed together, kept house together 
and held their property together. They 
remained throughout joint. The sons of 
Keshab Missir were, therefore, entitled to 
succeed to Madhab Missir’s property by 
survivorship and the plaintiff has no cause 
of action. The appeal is dismissed with 
costs. 
Coors, J.—I concur. 
Appeal dismissed. 


(2) 11 M. I. A. 76; 8 W. R. P, C. 1; 1 Suth, P, C. J. 
657; 2 Sar. P. O. J. 218: 19 E. R. 30. 
(13) I. A. 55; 13 B, L. R. 335; 21 W., R., 214; 3 Sax, 


P. C, J. 341, 
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CALCUTTA HIGH COURT. 
ÅPPEALS FROM ÅPPELLATE Deceses Nos, 1957 
AND 8296 or 1915. 

May 2, 1918, 

Present:—Mr. Justice Fletcher and 
Mr. Justice Smither. 

KALI PRASAD CHATTERJEB— 
Durenpant No. J— APPELLANT 
versus 
RASH BEHARI LAIK AND OTHERS— 


RESPONDENTS, 

Bengal Land Revenue Sales Act (XI of 1859), s. 87, 
proviso ~ Raiyats holding at fixed rates, whether have 
protected interest. 

Raiyats holding at fixed rates are persons who 
have a protected interest within the meaning of the 
proviso to section .87 of the Bengal Land Revenue 
Sales Act. [p. 285, cols. 1 & 2,] 


Appeals against the desrees of the Subordi- 
nate Judge, 2nd Court, Burdwan, dated 
the 28th of April 1915, modifying those 
of the Munsif, Assansole, dated the 23rd of 
March 1914, 

Babu Hara Prasad Chatterjee, for the Appel- 
lant.—-Defendant No. 1 is the appellant. These 
appeals arise out of suits for recovery of 
khas possession of some plots of land. The 
defence was that the lands appertained to 
Touzt No. 2661 and were sold for arrears of 
Government revenue and purchased by 
one Ashutosh De and defendant No. 1 
purchased the land from Ashutosh. In 
the lower Appellate Court it was urged that 
plaintiffs’ tenancy in plot No. 3 was not 
protected under section 37 of Ast XI of 1859. 
The whole contention now is whether the 
right is or is not protested with reference 
to plot No. 3. The lower Appellate Court 
says itis protested, but that, I say, is 
wrong in law. I should refer to Bhuinath 
Naskar v. Monmotho Nath Mitra (1), Sarat 
Ohandra Roy Chowdhry v. Asiman Bibi (2). 

[FLETOHER, J.—A raiyat holding at a fixed 
rate cannot havea right of ocsupaney. It 
is the right of occupancy which is protested 
and not the fixity of rent. The oases you 
refer are under the Bengal Tenancy Act and 
we have here nothing to do withthe Bengal 
Tenancy Act. The plain meaning of the 
section must be given effect to]. 

But we must go to the Bengal Tenancy 
Act to find out the class of tenants. If the 
tenants had no occupancy rights, their interest 


(1) 2 Ind. Cas. 675; 18 C. W. N. 1025 at », 1080; 11 
O, L. J. 98. 
(3) 31 Ce 725; 8 O. W. N. 601. 
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cannot be. protected under the proviso to 
section 37 of Act XI of 1859.. The Bengal 
Tenancy Act by its classification of tenants 
shows that occupancy ratyats and razyats 
holding at a fixed rate of rent are two 
distinct classes of tenants, so a raiyat who 
holds at a fixed rate cannot have rights of 
oséupancy in the land held by him. 

[Fuetcuer, J. —Rights of occupancy under 
the Bengal Tenansy Act and protected in- 
terests under Act XI of 1859 are different]. 

That may be so. But the rights of cecu- 
pancy can: only be acquired under the 
Bengal Tenansy Act and unless a raiyat 
has.a right of occupancy his interest is not 
protested under Act XI of 1859. 

[Furtcute, J.—Abdul Gant Chaudhury 
y. Makbul Ali (3) is against you and is 
direst authority on the point, which we 
must follow. | 

Babn Jogesh Chander Roy, for the Respond- 
ents, was not called upon. 

JUDGMENT, 
No. 1975 of 1915. 

This is an appeal by the defendant 
No. 1 against the decision of the 
learned Subordinate Jndge of Burdwan 
modifying the decision of the Munsif of 
Assansole. The suit was brought by the 
plaintiffs to recover khas possession of 
certain plots of land. The only plot we 
now consider in this appeal is plot No. 3 
as the appeal is limited to that. The 
defendant No. 1 purchased a Touzi ata 
sale for arrears of revenue under Act XI 
of 1859, and the question is whether the 
plaintiffs in the present case have a protect- 
ed interest within the meaning of the 


proviso to section 37 of Act XI of 1859. 


Amongst the persons who havea protected 
interest are ratyuts having rights of osou- 
pancy at fixed rents. An argument has 
been addressed to us that the right of occu- 
pancy must be ascertained with reference 
to the Bengal Tenancy Act and that, there- 
fore, a raiyat at a fixed rate of rent cannot 
have aright of occupancy. We need not 
enter into a consideration of the matter, 
because there is a direst decision of this 
Court in the case of Abdul Gant Ohaudhury v. 
Makbul Ali (3) which decides that racyats 
holding at fixed rates are persons referred 


(3) 31 Ind. Oas. 19; 42 O. 743; 22 Q. L. J. 223; 20 
g, W. N. 185, . 
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to in section 37 of Aot XI of 1859. It is 
sufficient if we say that we follow that 
decision. The present appeal, therefore, fails 
and must be dismissed with costs. 

No. 8296 or 1915. 

The judgment in Sesond Appeal 
No. 1957 of 1915 just delivered will 
govern this case also. It is accordingly 
dismissed with costs. 


Appeals dismissed, 





PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decrse No, 424 
or 1915. 
P’resent:—Sir Dawson Miller, Kr., Chief 
Justice, and Justice Sir Ali Imam, Kr. 
RAMDAYAL MAHTO AND 0OTHERS— 
DEFENDANTS — APPELLANTS 
versus r 
UTTIM MAHTO axr OTHERS — PLaintirrs— 
RESPONDENTS, 

Hindu Law—Joint family—Presumption of jointness 
—Property acquired in name of one member, whether 
separate acquisition—Partition suit—Burden of proof 
-—Properties held jointly with strangers, whether ought 
to be included. 

The presumption of the Hindu Law is thata 
Hindu family is joint unless the contrary is proved. 
[p. 257, col, 1.] ; 

In a partition suit the burden of proving separa- 
tion lies heavily onthe defendants and unless that 
burden is discharged, the issue as to jointnuess or 
otherwise of the family must be decided in favour of 
the plaintiff. [p. 257, col. 1.] 

The acquisition of a property in the name 
of one member of a joint family raises no pre- 
sumption that it was bought as his separate 
property. [p. 260, col. 1.) 6 | 

In a suit for partition of joint family properties 
the plaintiff is not bound to include proporties held 
jointly with strangers. [p. 263, col. 2.1 


Appeal from a decision of the Additional 
Subordinate Judge, Hazaribagh. 

Mr. Kulwant Sahai, for the Appellants. 

Messrs. Sakti Kantha Bhattacharya, Bankim 
Chandra Dey and Jamini Mohan Mukherji, for 
the Respondents. 

JUDGMENT.—This appeal is from the 
decision of the Additional Subordinate Judge 
of Hazaribagh decreeing the plaintiffs’ suit, 
The plaintiffs, as members of a joint Hindu ` 
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family, claim partition of their &-annas 
share in the properties mentioned in Schedules 
ka and kha of the plaint ard pray that a 
Commissioner be appointed to divide the 
properties in suit into two equal moieties 
aud to put the plaintiffs in separate posses- 
sion of one of these. The defendants on the 
other hand resist the suit by alleging that a 
separation was effected in mess, worship 
and estate between the contending branches 
of .the family so long ago as the year 
1853 and that since then the two families 
kave lived in a state of separation in every 
respect. They further allege that between 
1858 and 1892, though separated, they 
continued to acquire properties jointly with 
the plaintiffs not as co-parceners but only 
as partners and that in 1692 they effected a 
division of the properties so acquired within 
this period and adjusted their rights in 
proportion to the extent of sontribution 
made by each- party separately for these 
acquisitions. Itis also alleged by tbe de- 
fendants that since 1892 no more property 
was jointly acquired, but that it so happened 
that some deeds were jointly executed with 
the plaintiffs at the request and pressure 


of th? creditors for the reason that 
some of the old title-deeds stood in 
the names of both the parties. The 


defendants further allege that the plaint- 
iffs among themselves are not joint and 
that the suit is only nominally a suit for 
partition but in substance a suit for 
declaration of title and delivery of possession. 

The principal point for consideration in 
this appeal is whether there was a separa- 
tion in 1858 or whether up to the institu- 
tion of the present suit the plaintiffs and 
defendants have continued to be members 
of a joint Hindu family governed by the 
Mitakshara Law. Before dealing with that 
issue it is desirable to deal with the son- 
tention that the suit is a suit for declara- 
tion of title and recovery of possession put 
forward in the guise of a partition suit. 


We cannot accept this contention. The 
frame of the snit is disclosed in the 
plaint and a perusal of paragraphs 3 


and 14 clearly shows that the plaintiffs 
have never admitted to have lost their 
joint possession over the property sought 
to be partitioned. The terms in which 
reliefs Nus, 1 and 2 in the plaint have 
been framed are clear and unequivocal, 
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We are unable to find from the plaint any 
indication whatsoever that tbe frame of 
the suit is such as is alleged by the 
defendants, The prayer is to partition the 
property in suit and effect separation of 
possession of one of the equal moieties. 
We are, therefore, of opinion that this is 
not a possessory but a partition suit and 
the view taken by the lower Court of 
Schedule 2, Article 17, clause 6, of the 
Court Fees Act is correct. The learned 
Vakil appearing for the appellants relies 
on soma proceedings recorded before the 
Settlement Officer in connection with the 
publisation of Record of Rights with reference 
to some of the properties in suit. Jt has 
been suggested that the fact that in some 
instances the Record of Rights was made 
in favour of the defendants alone, raises 
the presumption that the two families were 
separate. In this connection our attention ` 
has been drawn to Exhibit P (1), which is 
a certified copy of the tanaza sheet of 
Mauza Mandai Khurd, one of the properties 
in suit. It contains an order, dated the 
lth of April 1912, passed by the Settle- 
ment Officer. The order is as follows:— 
“Uttam Mahto (plaintiff) cousin of Ram- 
dayal Mahto (defendant) claims a share 
in the village but admits that he has 
never had any possession nor has ever 
been given any share of the rents. His 
claim, if any, is purely a Civil one and 
the name of Uttam Mahto should not, there- 
fore, be recorded,” 

The Assistant Settlement Officer was in 
no way concerned with the question of title. 
His proceedings were limited to a decision 
on the factum of possession without any 
reference to the rights of a co-parcener 
in such possession. Weare, therefore, unable 
to conclude from the order quoted above 
that the proceedings of the Settlement 
Officer, whether with reference to Mandai 
or any other properties in suit, can be 
construed in any way to affect the prinsipal 
issue inthe case before us, and we hold 
that the orders passed in the preparation 
of the Record of Rights do not raise any 
presumption that the plaintiifs were separate 
from the defendants in mess, worship and 
estate at the time when those orders were 
passed. The frame of the suit as disclosed 
in the plaint remains unaffected by the pro- 
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The real question at issue is, whether 
the plaintiffs and the defendants were mem- 
bers of a joint Hindu family-on the date 
of the institution of the suit or there had 
been a separation as is alleged by the 
defendants. The presumption of the Hindu 
Law is that a Hindu family is joint, 
unless the contrary is proved. The burden 
of proving separation, therefore, lies heavily 
on the defendants and unless: that burden 
is discharged, this all-important issus must 
be decided in favour of the plaintiffs. 
The question then is was there a separa- 
tion inthe year 16567? In order to under- 
stand how the parties are related ib is 
necessary to refer to the genealogical table 
on the paper-book. It appears that Chamari 
Mahto, the grandfather of the plaintiffs 
Uttim and Chhatardhari and the defendants 
Ramdayal, Teka and Dayal, had two brothers 
named Gandouri and Jitan. These’ two 
predeceased Chamari -who died in 1857. 
The defendants’ case is that a year after 
Ohamari’s death a complete disruption of 
the joint family took place. In paragraph 
11 of the written. statement they say that 
the 5 sons of Gandouri Mahto got 2 annas 
of raiyati land in Mauza Mandaiand 1 anna 
of raiyati land in Mauza Naudiha and 
began to live in separate houses in Mandai. 
Similarly Jitan’s son got $ anna of raiyati 
land. in Mauza Mandai and ¢ anna of 
raiyaii land in Mauza Naudiha and removed 
to separate houses where they commenced 
to live. Among the sons of Chamari him- 
self the paragraph in question shows the 
following groups: — 

Hulas and Harakh got 8 annas of raiyati 
land in Mauza Udaipur and began to live 
there separately. Dhani and Mohar got 1 
auna of vazyfz land in Mauza Mandai and 
l anna of ratyati land in Mauza Naudiha and 
bagan to live at Mandai. 

Hardayal got 4 annas of raiyati land in 
Mauzi Adraand settled there. 

The above shows that at the alleged 
separation of 1853 seven different shares were 
made, one going to Gandouri’s branch, one 
to Jitan’s and the remaining 5 to the 5 sons 
of Chamari. 

It is not denied that a large amount of 
property was acquired between 1853 and 
1892, but, as has already baen stated, the 
defendants’ case is that though these pro 
perties were acquired jointly, these acynisi- 


17 i 


INDIAN CASES, 


257 


tions took place after the joint family had 
separated and broken up into the 7 groups 
referred to above. In order to find ont 
whether the separation alleged to have 
taken place in 1858 was a fast, it will’ 
be necessary to consider not only oral 
evidence produced to support this conten- 
tion, but also the manner in which the 
properties in suit have been dealt with 
by the family, The only witness 
to prove the separation in 1858 oalled by 
the defendants is Gopal. It is significant 
hat two more witnesses of the alleged 
separation were present in Court but the 
defendants did not examine them. (Gopal 
isa grandson of Gandonri and as a near 
relation is well qualified to speak of what 
is supposed to have happened in 1858. 
Were it not that there are some inherent 


improbabilities in the scheme of separation 


and partition of 1858 deposed to by him, 
we should have regarded the evidence of 
this witness as of considerable value. The 
witness says that the lands were not 
measured at the time they were divided. 
He also says that the division was by 
calculation on the basis of annas but the 
income in annas was not cowsidered. 
According to him Hulas, Harakh and 
Hardayal did not get a share in the 
ancestral house nor were any grains divided. 
He is unable to- say why Mohar and Dhani 
remained joint nor can he say why Haulas 
and Harakh did the same. The evidence 
of this man is unconvincing and it does 
not appear how, if he is telling the truth, 
an equitable partition of the family pro- 
perty could have been made without regard 
baing had to a proper and just appor- 
tionment of various shares and interests 
into 7 divisions. He also saya that the 
rent receipts of raiyati lands were not 
produced at the time of this partition, 
The allegation of a separation and parti- 
tion having taken place in 1858 is far- 
ther discredited by a referance to Exhibit 
16. It appears that the defendant Dayal 
Mahto was examined as a witness in one 
of the proceedings before the Assistant 
Settlement Officer on the 3lst of March 
1913 and his evidence before that officer 
was that this separation had taken plage 
30 years before. This would go to show 
that the idea of suggesting a partition in 
1858, as stated in the written statement, 
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bad not taken rcot till then. There are 
other grounds also for discrediting the 
story. Gandouri’s sons representing their 
father should have received ashare in the 
family properties of the same value as 
received by Jitan’s sons. But paragraph 
` 11 of the written statement shows that 
they received twice as mush as the latter. 
This is incredible, The separation of 1858 
is largely discredited by the manner in 
which the family has been treating the 
property suppased to huve been separated 
and given to Hardayal, one of the sons 
of Chamari, at this partition. Gopal Mahto 
says Hardayal received his share at Adra 
and commenced to live there. If the story 
of separation in 1858 is true, on Hardayal’s 
death the property at Adra would descend 
to Latoo. Latoo died leaving a widow. 
His interest in Adra, therefore, should 
have been inherited by. his widow if he was 
separate from his uncle Dhani, the father 
of: defendants Nos. 1, 2 and 3. But a 
registered kobala, Exhibit 2 (a), shows that 
Dhani sold this property on the 19th of 
` March 1903. lLatoo’s widow is living and 
has raised no objection to it. No satis- 
factory,explanation is offered how Dhani 
‘could Seal with this property if his 
separation had taken plage i in 1858. Again 
with reference to the acquisitions between 
1858 and 1892 no satisfactory evidence is 
forthcoming tc prove what was the contribu- 
tion of the alleged sharers. Thia is 
strongly indicative of the plaintiffs’ allega- 
tion that these properties were bought by 
the joint family with joint family funds. 
The evidence of Dayal and Chhohan to 
the contrary does not seem to us to be 
satisfactory. Not only no accounts are 
produced to show the contributions, but it 
appears that even the income from these 


villages was not appropriated by the 
sharers in proportion to their alleged 
interests as deposed to by Dayal and 
Chhohan, We agree with the learned 


Additional Subordinate Judge in the view 
that if the family had separated in 1858 
the profits from these properties could not 
have been enjoyed by these sharers in the 
manner deposed to by these two witnesses, 
In fact, the whole scheme and arrange- 
ment of the manner of their enjoyment 
shows that they were being dealt with as 
properties belonging to a joint family 
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these properties 


interests of 
do not 


rather than to sharers. 
the parties in 


.seem to have been in any way defined. 


This has been fully discussed at page 360 
of the paper-book in the judgment of 
the lower Court and we accept the 
learned Subordinate Judge’s conclusion that 
co-partners could not deal with properties 
in the manner they were dealt with by 
the descendants of Chamari between the 
years 1858 and 1892. All this strongly 
negatives the contention that there was a 
separation accompanied with partition of the 
family properties in 1858. 

The evidence of the alleged division of 
these properties in 1692 is no less unsatia- 
factory. No document is forthcoming to 
prove such an event. It is exceedingly 
improbable tbat properties of considerable 
value could have been divided among the 
go-sharers without a proper adjustment of 
profits and losses. We are invited to rely 
on the evidence of Dayal, Ohbohan and 
Nado in proof of this partition. In the 
absence of. dosumentary evidence, oral 
evidence of a most- unimpeachable character 
alone can be relied upon to prove a 
transaction like this. The two parties to 
the division of 1892 were represented, 
according to these witnesses, by Dhani and 
the plaintiff Uttim. Uttim was within 
his teens at the time and Chhatardhari 
almost an infant ; but each party is alleged 
to have been in separate possession of 
various villages and the division of 1592 
was supposed to be a step in terminating 
this arrangement by finally fixing the 
rights of each party in accordance with 
which possession was to be exercised., It 
is curious that no change in the posses- 
sion of villages took place. In fact it 
would seem that thé division of 1892 was 
neither a division of properties nor an 
adjustment of rights, They were to 
continue to hold possession without being 
answerable for the excess of profits. No 
mutual transfer of title was made. The 
evidence relating to this division of 1892 
is discrepant. The defendant Dayal Mahto 
rays that Uttim and Ramdhani called 
Panchaits from various villages and that 
it took the Panchaits two or three days to 
convene their meeting. This is sontra- 
dicted by the evidence of Chhohan Lal, 
who says that no Panchait took place and 
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that there was no dispute to settle. He 
also says that no khasra showing the 
property allotted to each party was pre- 
pared nor was any list of such property 
made. Chhohan also gays that nobody 
suggested that the matter of the partition 
should be put down in writing. This 
again is contradicted by the evidence of 
defendant Teka, who claims to have sug- 
gested to his father Dhani at the time of 
this partition that it should be reduced to 
writing to serve as evidence of the inci- 
dent. The witness Chhohan is an old 
servant of the family and as such qualified 
to speak; but we have no doubt that he 
has sided with the defendants and his 
evidence does not appeal to us as reliable. 
On a careful examination of all the oral 
evidence produced by the defendants 
relating to the alleged partition of 1892, 
we have no hesitation in holding that it 
is altogether unworthy of eredense. This 
division of properties is also completely 
discredited by the manner in which the 
contending branches of the family have 
dealt with the properties in suit since 
1892. But before discussing this part of 
the case attention may be called to the 
manner in which these properties were 
acquired between 1874 and 1892 and also 
how the two branches of the family stood 
in relation to each other. It is admitted 
that the numerous title-deeds by which 
these properties were acquired contain the 
names of members of the family represented 
by Dhani and Hulas. As an instance 
yeference may be made to Exhibit D (8), 
By this document 4 annas Mokarrari 
interest in village Hudwa was acquired on 
the 17th of July 1877 for Rs. 550, This 
is a document in which Hulas and Dhani 
were both mentioned as vendees, bnt 
Dhani’s name was penned through and the 
dosument was registered with the name of 
Hulas alone standing therein. Witness 
Chhohan, who is the scribe of this doou- 
ment, says that Dhani’s name was penned 
through because he could not advance his 
share of the consideration money. It is 
argued that the scoring through of the 
name of Dhani taken with the evidence 
of Chhohan Lal ought to be sufficient to 
show that the brothers were separate. For 
reasons already given reliance cannot be 
‘placed on the evidence of this witness, 
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which is further discounted by his admis- 
sion in cross-examination that the amount 
of the conaideration money of 4 annas of 
Hudwa was not paid in his presence, It 
is contended for the defendants that the 
exclusion of Dhani’s name from this deed 
should be regarded as in itself suffisient 
to prove separation, We are unable to 
accept this contention, as the theory of 
separation is completely negatived by 
Exhibit 1 which is a mortgage deed 
exesuted by Dhani himself hypothesating 
8 annas of Hudwa on the 20th of June 
1893 to one Ram Prasad. It is to be 
borne in mind that this deed was executed 
nearly a year after the alleged division 
in 1892 by which, according to the defend- 
ants, Dhani had no right, title or interest 
left in this village. The recital in this 
deed shows thatthe property was purchased 
by Dhani and that until re-payment of 
principal with interest he engaged not to 
transfer the mortgage property in any form 
to any other person. This document is of 
very great importance in the decision of this 
case and the defendants, -knowing its damag- 
ing character, have egsayed to explain it away 
by oral evidence given by defendants Teka 
Mahto and Dayal Mahto. The explafiation 
is childish in the extreme, It is suggested 
that when proposals fora loan were made 
to the mortgagee Ram Prasad, he was in- 
formed by Dhani that he had no right, 
title or interest in the property, but the 
mortgagee expressed his willingness to ad- 
vano ethemoney inspite of this communication 
and the deed was registered. The ox. 
planation is further sought to be supported 
by the story that immediately after its 
registration Ram Prasad changed his mind 
and the transaction fell through, on which 
Dhani destroyed the document, It was 
contended for the appellants that it was for 
the plaintiffs to prove that the loan covered by 
the mortgage deed was a fact and that the 
money had passed from Ram Prasad to 
Dhani. There is no substance in this 
contention. The plaintiffs rely ona register. 
ed document, the contents of which have 
been duly proved. It was not for them 
to send for the account books of Ram 
Prasad. Rather the onus was on the 
defendants to prove by reliable evidence 
and the produstion of Ram Prasad’s ascount 
books that the deed was in fact infructuous, 
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We reject the explanation as unworthy of 
credit and consider that the transaction indi- 
cates that Dhani was dealing with Hndwa as 
a property which he sould mortgage as the 
Karta of the family. In this eonneection 
attention may be drawn to Exhibit 2. This is 
a sale deed, conveying 8 anpas Mokarrari 
right in Hudwa by one Bishen Prasad on 
the 16th of January 1579 for Rs, 950, 
The transferees mentioned therein are Ram 
Dayal, Anup, Uttim and Hulas. These men 
represent the contending branches of the 
family.The third document of importance with 
reference to Hudwa is Exhibit 3 (d) dated 
the 27th of March 1905. By this document 
the family obtained 2 annas of Mokarrari 
‘right in tbe village in the name of Kunj 
Behari, son of Uttim, for Rs. 564. It has 
been generally contended that if according 
to the plaintiffs’ case Dhani was the 
Karta of the family bis name should not 
have been scored tbrough in Exhibit D (8), 
nor should his name have been absent 
from Exhibit 3 (d). If these contentions 
were scund one shcnid have expected Dkani’s 
name in Exhibit 2. It is not unusual in 
this country that properties are bought by a 
joing Hindu family in the name of a member 
or come members cf the family and not 
necessarily in that of the Karta, In fact, 
the acquisition cf’ a property bought in 
the name of one member of a joint family 
raises no presumption ihat it was bought 
as his separate property. This propositicn 
has been upheld in Gajendar Singh v. 
Sardar Singh (1). There are innumerable 
title deeds on the record of this case showing 
acquisiticn of properties mentioned in 
Schedule Ka of the plaint as having been 
made in the name of varicus members 
of the descendants of Chamari. These docn- 
ments. are inconclusive on the point that 
the branches of the family represented 
by Dhani and Hulas were teparate. On 
the contrary there is one feature in the 
majority of these dccuments that largely 
supports the plaintifis’ case. Jt will be 
‘remembered that the care of the defendants 
is that ever since 1858 when Hulas removed 
to Udaipur his connection with Mandai Khurd 
ceased alicgether andthe cessation continued 
when he removed a few years after to Hudwa 
and lasted throughcut {ill his death, The 


l ee 176; A, W. N. (1666) 28; 8 Jad. Dec, 
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defendants claim the separation of 1858 
to have baen so effective that in mess, 
estate and worship no jointness of any kind 
was left and that Hulas ceased to have 
any connection with Mandai Khurd what- 
soever. The case of the plaintifis, on the 
other hand, is that the residence at Hudwa 
was only for the purposes of carrying on the 
business of the joint family and the home 
and residence of Hulas at Mandai Khurd 
remained unaffected. It is remarkable that 
in the majority of the title deeds between 
1874 and 1890 when Helas died his 
residence given is not Hudwa bnt Mandai 
Khurd, which is a strong piece of evidence 
supporting the ease of the plaintiffs and 
negativing that of the defendants. We 
feel no donbt, therefore, that the acquisition 
of property by the descendants of Chamari 
between 1874 and 1892 was joint acquisition 
and not in partnership, as has been contended 
for the defendants. Attention has already 
been called to Dhani having mortgaged 8 
annas of Hndwa only a year after the 
alleged division of 1892. It is unnecessary 
to give in detail the various deeds and 
documents in which between 1898 and 
1909 the names of the contending branches 
of the family: occur dealing with 
properties in various ways. These, as we 
have said before, are, however, inconclusive, 
but tkere are certain transactions which the 
defendants bave attempted to explain away, 
but they do nonetkeless point to the 
conclusion that the descendants of Chamari 
were joint. In this connection Exhibit 8 
deserves consideration, It appears that a 
deposit of Rs. 200 was made in the Chota 
Nagpur Bank in tbe joint names of Teka 
and Uttim some time about 1895. In 1897 
Uttim and Teka jointly drew a cheque in 
favour of the latter to the fall amount of 
Rs. 200. This cheque is Exhibit 8, and 
shows a joint account in the names of the 
plaintiff Uttim and the defendant Teka, 
The explanation offered is that the idea was 
to buy a house at Hazaribagh, the district 
headquarters, for the use of the two 
branches of the family of Chamari and that 
the deposit was made not as members of 
a joint family but as representatives of two 
families that had separated. It is curious 
that if this was the intention, the money 
should haye been allowed to remain in 
the Bank for two years without any effort 
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to buy a house; nor is there anything on 
the record to show thata house was, in fact, 
boaght at Hazaribagh at any time. The 
explanation as to why Uttim should have 
drawn the Rs. 200 from the Bank on a 
joint cheque is scarcely.credible. The story 
is that one aAbilakh Singh exeented a 
mortgage bond in favour of Dhani, Uttim 
and one Domar, but Uttim had not any 
money and, therefore, requested his uncle 
Dhani to pay the money (Rs, 100) for him 
acd he would pay him off by a cheque on the 
Bank and hense the sheque to Teka, Like 
the other explanation of the defendants 
this also does zot hold water. Evidently 
the share of Dhani in the mortgage was 
to the extent of Rs. 100 and so also of 
Uttim. Both uncle and nephew had 
Rs. 200 lying in the Bank. The simplest 
course in the circumstancas would have been 
to pay the money out to Abilakh by a 
joint cheque drawn by Uttim and Teka. 
The parties were at Hazaribagh at tne 
time and there is nothing on the record 
to show why this easy course could not 
be adopted. The next transaction proving 
the family to be joint is Exhibit’ 1 (b) 
dated the 4th May 1903. This is a mortgage 
bond in favonr of the Chota Nagpur Bank 
hypothesating Pucca 5annas 4 pies out of the 
entire 16 annas of Mauza Mandai Khurd for 
the sum of Rs. 1,600 with interest at one 
and a half per mensem. The striking feature 
of this document is that the executants are 
Dhani, Ram Dayal, Teka, Uttim and Alak. 
The recital in the bond is that the property 
in question had been in the joint posses- 
sion of each of the exesutants and that 
tho same was purchased by themselves. 
This is a very damaging document to the 
defendants’ case but here again an explana- 
tion is put forward, It is suggested that 
Uttim had, in fact, never exercised any 
act of possession over Mandai Khurd, nor 
had he, in fast, any right, title or interest 
in the same, but that he was invited to 
assume the role of an executant in order 
to satisfy the Bank inasmuch as the 
title deed of the family, dated the 15th 
of May 1&83, stood in the name of his 
father Hulas along with that of Dhani 
Mahto. An attempt to prove this story 
has been made by the evidense of de- 
feandants’ witness Chandi Prasad. This 
man is a Pleader’s clerk at Hazaribagh 


[INDIAN 


CASHS. 261 


but claims to have been the law agent, 
whatever that. may mean, of the Chota 
Nagpur Bank and states in his evidence 
that on an examination of the title deeds 
he found that Hulas Mahto’s name ap- 
peared in one of them, which he reported 
to the Managing Director who thereupon 
insisted on Uttim, the son of Halas, 
joining in the execution of the bond. The 
Managing Director of the Bank would 
have been a more convincing witness to 
prove all this but he has not been called. 
Moreover, if Uttim was, in fact, separate 
from his uncle Dhani and had ceased to haye 
any right, title or interest in the mortgaged 
property, he would have refused to join 
in exesuting a dosument that would throw 
no small ultimate liability upon him 
personally. On the other hand as a member 
of the joint family it was perfectly natural 
for him to have taken part in the execu- 
tion of this deed. Exhibit 3 (d) is also 
a document of considerable relevancy in 
destroying the defendants’ case of separa- 


tion. A Mokarrari of 2 annas of Hudwa 
was obtained in the name of Kanj 
Behari, son of Uttim, by this document 


on the 27th of March 1905, ona rana 
of Rs, 564 with an annual jama of 
Rs. 2 as rent reserved. It has been 
strongly contended that this was a separate 
acquisition by Kanj Behari. The document, 
however, proves the contrary. It shows 
that the whole of Nazrana of Rs. 564 was 
not paid in cash bat the major portion 
of it was set off against the money due 
to the family under several heads. They 
are ag follows :— 

Rs. 67 due to Hulas on a bond, dated 
the 23rd of June 18:8. 

Rs. 120 due to Uttim, Mahto and Ram 
Dayal Mahto on a bond, dated the 17th 
of April 1858. 

Rs. 116 due te Uttim, Chhatardhari and 
Dhani on a bond dated the 16th of Dacember 
1902. 

Rs. 116 on ascount of rent of raryati jote 
in Mauza Hudwa due to Uttim and Ram 
Dayal. 

If Kunj Behari, a son of plaintiff Uttim, 
was separate from Dhani and his 
descendants, it is ineredible that monies 
due to separated branches of the family OÈ 
Chamari could have been allowed to be 


set off to make up the consideration for a 
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satisfactory explanation is forthcoming to 
reconcile this transaction with the theory 
of separation. Exhibit A (5) is also a 
document whioh is instructive. It purports 
to be a mortgage of 4-annas Pucoa share 
ont of the entire 16 annas of Mauza 
Polandu by Chhatardhari on the 24th of 
April 1904. - This was a village which 
according to defendants was in possession 
of ._Dhani’s branch of the family and 
according to the alleged division of 1892, 
the plaintiffs’ branch had seased to have 
any kind of right in it, It is admitted 
by the plaintiffs that the consideration 
money relating to Exhibit A (5) never 
passed. The executant Chhatardhari ex- 
plains it by saying that he executed 
this deed to frighten the uncle, Dhani, 
into a separation and division of the 
family property. Whether this transaction 


was real or otherwise it is strongly 
corroborative of the plaintiffs’ case of 
jointness. On no other hypothesis could 


a document like this have been executed. 
The cumulative effect of all these documents 
is a in favour of the view that the 
sconteading branches of the family of 
Chamari have been joint and the plea of 
separation effected in 1858 and the division 
or adjustment in 1892 is unacceptable. 
It is contended for the defendants, kow- 
ever, that there are other documents on 
the resord which show that the two 
families could not have been joint. We 
will now proceed to the consideration of 
these documents: — 

Exhibit H (1), dated the 24th of February 
1888, is a plaint in a rent suit instituted 
by Ram Dayal against Hulas in respect of 
land in Udaipur. Similarly Exhibit H 
(2) is a plaint, dated the 7th of July 
1890, in another rent suit by Ram Dayal 
against Uttim and Chhatardhari in respect 
of land in the same village. It is contended 
for the appellants that if the two families 
were joint, it is impossible that Ram Dayal 
could have sued his uncle Hulas and his 
cousins Uttim and Chhatardhari for rent. 
The argument on the face of it is impressive, 
but an examination of the documents on 
the record shows that in each instance 
Ram Dayal was suing as Thikadar of the 
village and the plaintiffs’ contention is that 
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instituted with the object of creating tenancy 
rights in lands that on the expiration of 
leases would otherwise revert to the- 
proprietor, the lessor of Ram Dayal. This 
sontention is completely borne ont by an 
appreciation of what happened in these two 
cases, As regards the first the plaint was 
filed on the 20th of February 1882, but 
was ordered to be struck off on the 17th 
of April same year. As regards the second 
oase the evidence of collusion is complete. 
Execution was taken out and some Barai 
crops amounting in value to 8 annas were 
attached and held in deposit by the Nazir. 
There was a deficit of 12 annas in respect 
of the security of costs for execution, This 
was never paid-:and the case was struck 
off for wart of prosecution (vide Exhibit 
1). It may also be mentioned that the 
suit was not contested but a petition of 
admission was fled. During the attachment, 
however, a petition of objection on behalf 
of one Bhatoo Mahto was filed. This 
Bhatoo was successor of Ram Dayal in the. 
lease of the village, and charged the 
parties with collusion alleging that the 
crops attached were on 4 bighas of land 
out of 5 bighas of malik’s zerait lands 
(Manjihas). The objection filed by Bhatoo 
Mahto was decided and the Court held that 
the real question raised was not so much 
for the crops as for the establishment of 
title to the land. The outgoing lessee, it 
ig common experiense, is anxious by all 
devices to keep as much of the leased 
property in his handsas he can after the 
expiration of the lease. Inthe present case 
the whole attempt seems to have been to 
retain possession of the Zemindar’s land 
by creating title in Uttim and Chhatardhari 
as its tenants, We are not at all satisted 
that these two suits were genuine and that 
any inference of separation can be drawn 
from them. On tbe contrary it seems that 
it was a clear attempt on the part of 
Ram Dayal in the latter of these two 
suits to keep the malik’s zerait land in 
the possession of his own family through 
Uttim and Chhatardhari. The most 
important document relied upon by the 
defendants, however, is Exhibit X (4) which 
is a plaint, dated the 12th of January 
1900, of a suit instituted by Uttim and 
Chkatardhari against Horil Kumbar and 


these two cases were collusive and were, others, Paragraph 2 of this plaint rans as 
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follows: — The father of the plaintiffs and 
the plaintiffs were joint and their father was 
managing member of the family. The money 
eoverad by the bond was appropriated by 
the joint family. After thedeath of their 
father the plaintiffs by right of survivorship 
held possession of all the properties left 
by their father,” It cannot be denied that 
this paragraph, rightly interpreted, is 4 
clear statement pointing to Hulas’s sepa- 
ration from Dhani. The learned Vakil 
for the appellants has offered several 
explanations of paragraph 2 of the plaint 
under notice. One is that as the bond on 
the basis of which this money suit was 
instituted stood in the name of Halas 
only, and with a view to avoid any com- 
plicated issue of jointness or separation 
with Dhani paragraph 2 was inserted 
in the - plaint. The explanation is 
not a very convincing one and were it 
not that there are registered documents 
of dates subsequent to this plaint showing 
jointness of the contending parties, we 
should have felt disposed to regard the. 
admission in the paragraph as a much 
more serious defect in the plaintiffs’ case. 
Woe cannot, however, regard this as in 
any way determining the matter, as the 
numerous documents which have been 
already discussed in this judgment son- 
clusively point to the family having 
remained joint subsequent to 1892 and even 
after 1900 when the plaint Exhibit H (4) 
was filed. We, therefore, think that para- 
graph 2 ofthe plaint (Exhibit 4) is not a 
true statement of fast and it may be that 
the explanation offered is somewhere near 
the truth. In the course of the argument 
of both sides reference has been made to 
road-cess returns and some rent reacoipts, 
We do not regard them as conslusive to 
support the case of the plaintiffs or of 
the defendants. On a careful examination 
. of all the facts and siroumstances of this 
case we are satisfied that the learned 
Subordinate Judge was right in holding 
that the plaintiffs and defendants were 
members of a joint Hindu family at the 


time of the institution of this suit, 
Wa also agree with the lower Cours that 
12 annas of Hnudwa, the Mokarrari of 


Kanchanpur, one-third of Mandai Khurd, 
16 annas of Polandu and 93 annas of 
Patra are joint, This is ampby proved, 
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by tha title-deeds standing in the names 
of the various members of this family to 
whioh an exhaustive reference has been 
made in the judgment of the lower Court. In 
fact we have no doubt that the family having 
remained joint till the institution of this suit, 
the properties mentioned in Schedules Ka and 
Kha of the plaint and also Udaipur are 
joint. It was suggested in the oourse of 
the argument of the learned Vakil for the 
appellants that with reference to such 
properties as were admittedly in the sole 
possession of the defendants, the principle 
of exclusion of the plaintiffs as vontemplat- 
ed in Article 127 of the Limitation Act 
ought to apply. We do not consider that 
the findings at which we have arrived 
permit the consideration of such exclusion. 
We have held the family to have been 
joint and the fast that Hadwa and Udaipur 
were in charge of the plaintiffs and the 
other properties in that of the defendants 
will not prevent the plaintiffs from getting 
the relief they seek. The authority of the 
ease of Bidhata Roy v. Ram Oharitra Roy (2) 
is conclusive on this point. 

The question of the inclusiong within 
this suit of the properties mentioned in 
paragraph 5 of the written statement is 
easy to dispose of. OF these § annas of 
the scattered ratyati land in Mauza 
Udaipur haye been included by an amend- 
ment in the plaint. As regards the rest 
one was a mortgage lien which has been 
redeemed, and the rest are held in share 
with strangers excepting some cattle in the 
possession of the plaintiffs the inolusion 
of which has not been pressed. Ag regards 
the properties held jointly with strangers 
the plaintiffs were not bound to include. 
them in the present astion. For this 
proposition reliance is rightly placed on 
Kailash Ohandra Das v. Nityananda Das (3), 
Jogendra Ohandra v. Srish Ohandra (4) 
and Purushottam v. Atmaram Janardan (5), 

The result is that the appeal is dismissed 
with sosts. 

As regards the loan of Rs. 3,995 covered 
by Exhibit A-6, we direst that this be 
regarded as family debt and should be 
a 3 60. L. J. 651 at p. 655; 12 O. W. N. 37; 3 M. L. 

(3) 8 Ind. Oas. 21; 110. L, J. 384. 

(4) 1 Ind. Cas. 110, 

a 23 B. 597; 1 Bom. L, R. 76; 12 Ind. Dee, (Nn. 3.) 
so. é 


+ 


264 
JAKHER MOHAMED V, KHATIR MOHAMED, 


taken into account when the division of 
the family property is made. This is 
agreed to by the learned Vakil appearing 
for the defendants. 

We wish to add that everything that 
could be said on behalf of the appellants 
in a «somewhat lengthy and complicated 
case has been very slearly and ably put 
before us by the learned Vakil who ap- 
peared on their behalf, 


Appeal dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decere 
No, 981 or 1916. 

April 11;:1918. 

Present: —Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
JAKHER MOHAMED MONDAL AND 
OTHERS — PLAINTI PIg-—-A PPELLANTS 

Versus 
KHATIR MOHAMED SHAIKH— 


6 DEFENDANT— RESPONDENT. 

Benga? Tenaney Act (VIII B. O. of 1885), s. 49— 
Landlord und tenant—Under-raiyat—Notice to quit 
signed by one of several landlords, validity of. 

A notice to quit served on an under-raiyat signed 
by only one of the landlords is not invalid in law, 
even where thereis no evidenc6: to establish that it 
was signed by the landlord on behalf of himself and 
tHe other landlords, [p. £65, col, 3.] 


‘Appeal against the decree of the 
District Judge, Rungpur, dated the 16th 
April 1916, reversing: that of the 
Munsif, Gaibandha, dated the 2ist May 
1914. 

FACTS material to the report will appear 
from the following judgment of the lower 
Appellate. Court: — 

“These “two appeals must succeed on 
the single ground that the notice to quit 
in each suit was not proved to baye been 
signed by all the Jandlords. The plaintiff 
No. l has signed the notices for bimself and 
on behalf of the other three plaintiffs, two of 
whom are females. There is nothing on the 
record to show that there three plaintiffs had 
any knowledge of the notices or that they 
had authorised plaintiff No. lto sign the 
notices on their behalf. Thelearned Pleader 
for the respondents, though not. disputing 
the soundness of the above ground, would, 
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however, urge that the defendants had not 
raised any specific contention on this point 
in the lower Court. The defendants bad, 
however, in their written statement, diatinotly 
pleaded that the notices were not ““ legal ”. 
This plea, in my opinion, covers the NAN 
tion raised before me, : Once the defendants 
had challenged the legality of the notices, 
it was for the plaintiffs to have taken all 
precautions to prove that all the require- 
ments of the law had been complied with. 
One of these requirements would naturally 
be that the notices: should be signed by 
all the landlords, and if any one of them 
has signed on behalf of the others, if must 
be shown that he had the latter’s authority 
to do so. 

These appeals are accordingly allowed, 
the suits giving riseto them being dismissed 
with their respective costs to the defendant 
in each suit in both Courts.” 

Babu Mritunjoy Chatlerjee, for the Ap- 
pellants.— This appeal is on behalf of the 
plaintiffs, and it arises out of a suit inejectment 
ofan under- raiyat. The first Court decreed 
the snit, holding that a proper and valid 
notice to quit had been duly served through 
the landlord, bit on appeal the lower Ap- 
pellate Court dismissed the suit on the 
ground that the notice given was insufficient, 
because although there were several land- 
lords the notice was not signed by all of 
them. My submission is that the ground 
of the insufficiency of notice was not taken 
in the written statement, and no issue was 
framed on that point. Moreover, the view 
taken by the learned Judge is not correct, 
because the notice contemplated by the 
provisions of section 49 of the Bengal 
Tenancy Actis not required to be signed 
by all the landlords, Isis sufficient if the 
notice is given at the instance and on behalf 
of all the joint landlords, 

Babu Atul Chunder Clugta, for the Re- 
spondent.—The finding of the learned 
Judge is not only that the notice was not 
signed by all the Jardlords, but also that it 
does not purport to be cn behalf of all the 
landlords although it should be so. 

Babu Mritunjoy Chatterjee, in reply, 

JODGMENT.—This is an appeal by the 
plaintiffs against the decision cf the learned 
Distrist Judge of Rangpur, dated the ]6¢h 
April 1916, reversing the decision of tie 


Munsif of „Gaibandha, The suit was broughy 
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for ejectment of an under-razyat after notice 
to quit, The first Court desreed the suit, On 
appeal, the learned District Judge reversed 
that desision on one point. The notice to quit 
had been signed by one of the co-sharer land- 
lords and thé learned Judge was of opinion 
that the evidence did not establish that he 
sigaed on behalf of himself and the other 
landlords. Therefore, he dismissed the suit, 
Neither side has attempted to support the 
decision of the learned Judge in this respect. 
Suoh a point was not in issue and sduld not 
be in issue in a suit of this nature. The 
judgment of the learned District Judge must, 
therefore, be set aside and the case remitted 
to the Court of Appeal below to have the 
appeal re-heard and disposed of on the points 
raised inthe Court of first instance. Costs 
will abide the result, 
Case remanded. 
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MADRAS HIGH COURT. 
Lerrers Parent Appgéats Nos. 157 AND 158 
` or 1917. 
January 30, 1918. 
Present:—-Mr. Justice Oldfield and Mr. 
Justice Sadasiva Aiyar. 

KANNUSAMI PILLAE AND ANOTHER— 

REeESPONDENTS— APPELLANTS 

VETSUSE 


JAGATHAM BAL—PetitionErR— 


ReseonDent, 

Civil Procedure Code (Act V of 1908), O. VIL, r. 10, 
O. XXII, r. 1—Gross undervaluation of subject. 
matter of suit— Withdrawal of suit, leave for— Discretion 
of Court —Jurisdiction —‘Other sufficient grounds,’ 
qneaning of. | 

Where the subject-matter of a suit is grossly 
undervalued, and the right valuation exceeds the 
pecuniary jurisdiction of the Court in which it is 
instituted, the Court exercises a wrong discretion if 
it sanctions the withdrawal of the suit with liberty 
to the plaintiff to bring a fresh suit. [p. 266, col. l; 
p. 268, col. 2.) 

. Aiya Gounden v. Jayan Mandalathipatht Gopanna 
Mauradiyar, 26 Ind. Cas. 57; 27 M. L. J. 480:1 L. W. 
< 726; 16 M. L. T. 253; (1914) M. W. N. 832, followed. 

Per Sadasiva Aiyar, J.—The words ‘other sufficient 
grounds’ ‘in Order XXIII, rule 1, of the Civil Pro- 
cedure Code donot bear the ejusdem generis inter. 
pretation and do not mean grounds analogous to 
formal defect. [p. 267, col. 2.] 

Order XXIII, rule l, of the Civil Procedure Code 
gives full discretion to the t ourt, but the discretion 
should be judicially exercised and where it is nod 
go exercised, it constitutes a material irregularity 

3 : 
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within the meaning of section 115, Civil Procedure 
Code. [p. 268, col. 2.) 

The Court has no jurisdiction, on discovering that 
the subject-matter of a suit is beyond its jurisdiction, 
to allow its withdrawal under Order XXIII, rule J, 
of the Civil Procedure Code but it should follow 
the provisions of Order VIJ, rule 10, and return the 
plaint > presentation to the proper Court. [p, 259, 
COL |, 

Objections toa suit on the ground of jurisdiction 
ma s Conrt-fees are formal defects. |p. 268, 

Appeals, under clanse 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Abdur Rahim, in Civil Revision Petitions 
Nos. 19 and 806 of 1917, reported as 43 Ind. 
Cas. 985, preferred to the High Court against 
the order of the Court of the District Munsif, 
Negapatam, in  JInterlooutory Appeals 
Nos. 1895 and 1896 of 1916, in Original Suit 
No. 453 of 1916, 

FACTS appear from the judgment. 

Mr. G. S. Ramachandra Aiyar, for the 
Appellants, argued that the Munsif exercised 
his discretion properly in allowing the witk- 
drawal, Want „of jurisdiction is a formal 
defect. The plaintiff asked for omission of 
one item, the house, and’ was ready to 
proceed with the suit in respect of the other 
properties, e 

Mr. T. V. Muthukrishna Aiyar, for the 
Respondent, contended that the Munsif 
did not exercise a wise and judisial disore- 


tion in allowing the withdrawal. The 
subject-matter was deliberately under- 
valued. A house worth Rs. 6,509 was 


valued at Rs. 200 and the object was to 
defraud Government of Court-fees. Such 
conduct was not deserving of the leniency 
shown by the Court. Then, the words 
other sufficient grounds’ in Order XXIII, 
should be interpreted eju:dem 
generis with the formal defect preceding 
and as there was no formal defeat in the 
case, the Munsif acted with material 
irregularity in passing an order not allowed 
by the rule. Vide, Kharda Co. Ld. vy. Durga 
Oharan Chandra (1) and Mabulla Sardar vy. 
Hemargini Debi (2). Lastly the Munsif had 
no jurisdiction to act under Order XXIII, 
rule i. When a Court discovers that it 
has no pecuniary jurisdiction over the 
subject-matter of a suit, it should proceed 
under Order VII, rule 10, and return the 
plaint for presentation to the proper Court, 


(1) 5 Ind. Cas. 187; 110. L, J. 46, 
(2) 6 Ind. Cas, 629; 11 C. L. J, 612, 
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JUDGMENT. 

OLDFIELD, J.—I am not disposed to re-con- 
sider the prinsiple referred to in Arya Gounden 
vV. Jayan Mandalathipathi Gopanna Mauradiyar 
(3) since, as my learned colleague has shown 
inthe judgment which I had the advantage 
of reading, it has been accepted by this and 
other High Courts in cases in the authorised 
reports; and I do not think it necessary 
to decide whether the District Munsif had 
jurisdiction to pass his order. For I am 
clear that it was not one passed in the 
exercise of a judicial discretion, since in 
passing it he gaye no weight to the fact that 
plaintiffs-appellants gave an undervalua- 
tion of one item of the suit property so 
gross that it can hardly have been honest and 
that they, therefore, deserved no consideration. 
In the siroumstances the District Munsif 
had no right to use his powers to assist 
them; and on that ground I concur in dis- 
missing the Letters Patent Appeals with costs. 

Sapasiva Atyar, J.—The plaintiffs are the 
appellants in these Letters Patent Appeals. 
They brought the suit in the Negapatam 
District Munsif’s Court for possession of 
several items of property (including a house, 
item No. 76) alleged to have been inherited 
by the 2nd plaintiff as the adopted son of 
one Natesa Pillai whose widow is the de- 
fendant. The plaintiffs valued the other 
items at Rs. 1,917-10-0 and the house item 
No. 76 at Rs. 200, thus making the total 
value of the subject matter of the suit 
Rs. 2,117-10-0. The defendant contended 
that item No. 76 was grossly undervalued 
and that the suit was beyond the jurisdis- 
tion of the District Munsif. A Commissioner 
was appointed to value iiem No. 76 and he 
valued it at Rs. 6,500, the result being that 
the total value of the plaint item for purposes 
of jurisdiction and Court-fees was more than 
“Rs. 8,400. Then the plaintiffs put in a 
petition on the 14th Desember 1916 for 
permission to withdraw the suit so far 
as the house, item No, 76, was concerned with 
liberty to bring a fresh suit in respect 
of the said property, on the ground that 
the plaintiffs had no objection whatever to 
the defendant, the adoptive mother of the 
Qnd plaintiff, residing during her lifetime 
in that item, the 2nd plaintiff being bound 
to provide her with residence. The defend- 


(3) 26 Ind. Cas. 57: 27 M. L. J. 480 at p. 481; 1 L. W. 
726; 16 M. L. T, 263; (1914) M. W. N: 832, 
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ant, who denied the 2nd plaintiff’s alleged 
adoption, objected to the granting of the 
petition on the following grounds: (a) the 
plaintiff is nob legally entitled without pay- 
ing Oourt-fees thereon to apply for with- 
drawal with liberty to bring a fresh suit; 
(b) the Court has no jurisdiction to permit 
the withdrawal; (c) there are no legal grounds 
for allowing the withdrawal and (d) plaintiffs 
knew that the suit was not within the 
jurisdiction of the Court and they wanted 
to defraud the Government of a large 
amount of Court-fees. The learned District 
Munsif granted the plaintiffs’ petition, that 
is permitted the 2nd plaintiff to withdraw 
his claim as regards the plaint item 
No. 76 with liberty to bring a fresh suit; 
This order was passed on the 17th January 
1917. There was a connected petition for 
amendment of the plaint by striking out 
item No. 76 from the plaint schedule and by 
making consequent alterations; that petition 


“was also allowed. 


The defendant thereupon filed two revi- 
sion petitions under section 115, Civil 
Procedure Code, against the District Munsif’s 
orders. They came on before Mr. Justice 
Abdur Rahim and he allowed the petitions 
by a ‘single judgment. The grounds for 
the decision are thus set out:— Rule 1 (2) 
of Order XXIII says that where the 
Court is satished (a) that a suit must fail 
by reason of some formal defeat or (b) 
that there are other sufficient grounds 
for allowing the plaintiff to institnte a fresh 
snit for the subject-matter of a suit or part 
of a claim, it may.. . grant the plainte 
iff permission to withdraw from such suit, 
It has been held by a Bench of this Conrt 
in Ariya Gounden v. Jayan Mandalathipatht 
Gonanna Mauradiy:r (8) that the ‘sufficient 


ground’ mentioned in rule 1 (2) (b) of Order” 


XXII, Civil Procedure Code, must be inter- 
preted as being ejusdem generis with the formal 
defect referred to inrule 1 (2) (a) That being 
so, can it be said that there was a defect of 
that character in this suit? If it were 
a mere question of general discretion, I 
should be prepared to hold that this dis- 
cretion was rightly exercised by the first 


Court. But I am bound by a ruling of 
the Division Bench.,.above referred to; 
Therefore, unless it could be said that 


there was a defect in the suit of a 


“character, akin to á formal defeat the order 


ved 
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of the District Munsif must be held to 
be unauthorised by law,” This doctrine 
of ejusdem generis has, in my humble 
opinion, been pushed too far in some of 
the English cases, (a) where the general words 
follow specific words in -tbe very same 
slaase of a sentence, (b) where the spesific 
words are all of the same genus and not 
of different genera and (c) where the 
general object of the Act is  slearly 
expressed and the intention of the Statute 
is patently opposed to giving the wider 
meaning to the succeeding words, then 
alone, in my opinion, the meaning of the 
general words ought to be restricted, as 
coloured by the preceding specific terms. 
Now as regards the Order XXIII, rule 1 (old 
section 373), I find that the expres- 
sion ‘formal defect? occurs in alange 
(a) of sub-section (2) in a separate sentence 
relating to the whole suit failing, whereas 
the expression “otber sufficient grounds” 
occurs in clause (b) which contemplates 
cases where the suit may not wholly fail 
but the plaintiff might be put to great 
inconvenience if he is not allowed to 
withdraw, which contemplates again cases 
where only a part of the claim may fail 
in that same suit if be is not allowed 
to withdraw with liberty to bring a fresh 
suit for that part and where, if he is not 
given such permission, he might be presluded 
also from bringing a separate suit therefor. 
Further, clanse (a) does not mention several 
things which could be brought under one 
genus, but it refers to a single class of things 
as “formal defect” while clause (b) refers to 
“other sufficient grounds;” there is nothing 
again clearly indicated in the section itself 
from which we could infer that the Legislature 
intended to allow withdrawal with permission 
only in the cases where the suit was bad 
by reason of a formal defect or something 
analogous toa formal defect. Thus in Reg. v. 
Payne (4) it was held thatan Act which 
made it penal to convey to a prisoner in 
order to facilitate his escape any mask, 
dress or disguise or any letter or any other 
article or thing did not intend to restrict 
the meaning of the general terms “any other 
article or thing” by the particular words 
“disguise or letter” and that therefore a 


(4) (1866) 1 ©. 0. 27; 35 L. J. M. O. 170: 12 Jur 
(x. s.) 476; l4 L.T, 416; l4 W. R. 681; nee Cc. 0, 
231; 
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crow-bar was also included under the 
expression “other article or thing.’ See 
also Shilltto v. Thompson: (5), Reg. v. 
Edmundson (6), Reg. v. Spratley (7) and 


Lowther v. Bentinck (8). In the sage 
of Robert Watson & Co. v. Oollector cf 
Zillah Rajshahye (9) the frst snuit 


in whish liberty to bring a fresh suit was 
given was instituted in 1856 and decided 
in 1857, even before the enactment of the 
first Civil Prosedure Code of 1859 (see section 
97 of that Code where the provision as to 
withdrawal appears), the suit was again 
not allewed to be withdrawn, but if 
was dismissed for want of suffinient 
evidence and then the Judge said that his 
order dismissing the suit was “not in- 
tended to bar the plaintiffs from proceed. 
ing again as if the action had not been 
breught.” The remarks of their Lordships 
of the Privy Council at page 170 
mainly dealt with the procedure of 
the Courts of Equity in England ag 
distinguished from other Courts even in 
England and could have no reference 
whatever to the powers of Indian Conrts 


under the provisions of the Cigil Pro- 
cedare Code, J, therefore, with the 
greatest respect, feel myself unable to 


agree with the dicta of Mookerjee, J., in 
Kharda Oo. Lid, v. Durga Charan Ohandra (1) 
and Mabulla Sardar y. Hemangint Debi (2) 


that “other sufficient grounds” mean 
grounds analogous to a “formal defest,” 
Suppose a case like thie: A snes B on 


a mortgage bond for sale of B’s family 
house within three years of its execution. 
It is found that it would rnin Bs eredit 
and health to have a deeree for sale of his 
dwelling-house passed just then and as the 
security is good and as A has 9 years 
more to sue and as he was paid up his 
costs, he applies at the request of B and 
of mutual friends to withdraw the suit 
with liberty to bring a fresh suit 5 years 


(5> (1876) 1 Q. B. D. 12; 45 L. J. M. C. 18; 33 L, 
T, 506; 24 W. R. 57. 

(6) (1859) 2 El. & El. 77; 8 Cox C. C. 212; 28 L. J. 
M. C. 212; 5 Jur. (N. s.) 1861; 7 W. R. 565; 121 E. R, 
30; 33 L. T, (o. s.) 237; 119 R. R. 631. 

(7; (1856) 6 El & Bl. 363; 25 L. J. Q. B. 257; 
2 Jur. iN. 8.) 735; 119 E. R. 900 ; 106 R. R. 632, 

8) (1875) 19 Eq. 166; 44 L. J. Ch. 197; 81 L. T, 
719; 28 W, R. 156 

‘9 13 M, I A. 160; 3 R. L. R P.C 43:12 W. R. P, 
C. 43; 2 Suth. P. O. J. 269; 2 Sar. P.O. J. 500; 2C E, R, 
158. 
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afterwards if the money be not paid up 
meanwhile. Even such an application would 
have to be refused, if the expression ‘other 
sufficient grounds” ig io be reatricted to 
“formal defect” or to something analogous to 
“formal defect.” Again in Lakshminarayana 
Tantri v. Ramachandra Tantra” (10), Mr. 
Justice Abdur Rahim following Lutawan v. 
Lachiya (11) refused to apply the dostrine 
of ejusdem generts for interpreting the 
words ‘otherwise invalid’ in rule 15 (e) of 
Schedule 2 of the Civil Procedure Code, on the 
ground that the intention of the Legislature 
was to allow an attachment on the validity 
of an award on all other grounds besides 
those mentioned in the earlier clauses, I think 
that similar reasons apply to give a wide 
meaning to ‘other suficient grounds’ in 
Order XXIII, rule (1) clause, (b). The cases 
of Kharda Oo., Lid.y. Durga Charan Chandra 
(1), Mabulla Sadar vy. Hemangint Debi 
(2) and the cases of Burathagunta Pentadee 
v. Thurlapatti Rajamma (12), Mahipat Shamla 
v. Nathu Vithoba (13), Hriday Nath Parai 
v. Akshay Lal (14), Ram Chandra Das 
y. Hachunia Fakir (15) and Aiya Gounden v. 
Jayan Mandalathipatht Gopanna Mauradiyar 
(3) might have been supported on other 
grounds and in fact, so far as the eases in this 
Court are concerned, namely, Burathegunta 
Pentadee v Thuriapatti Rajamma (12) and Atya 
Gounden v. Jayan Mandalathipatha Gopanna 
Mawadiyar (3), they were supported on 
such other grounds principally. Mr. Justice 
Krishnasamy Ayyar says, for instance, in 
Burathagunta Pentadee v. Thurlepatti Rajamma 
(12), “but even apart from that” that is the 
interpretation of the word ‘other’ in clanse (b) 
of Order XXIII, rule 1, “the mere inability 
to prove ber case does not appear to me to 
be a sufficient ground for giving her leave to 
-institute a fresh suit,” So also Mr. Justice 
Oldfield says in Aiya Gounden v. Jayan 
Mandalathipathi Gopanna Mauradiyar (3), “but 
whether or not this interpretation of the 
phrase ‘sufficient grounds’ be adopted, we mnst 
hold that hig discretion was not exercised 


(10) 45 Ind. Cas. 763; 34 M. L. J. TI at p. 75; 28 M. 


L. T. 89, 

(11) 21 Ind. Cas, 989; 36 A, 69; 12 A. L. J. 57, 

(12) 8 Ind. Cas. &68; (1911) 1 M. W. N. 105; 9 M. 
L T. 204. 

(13, 4 Ind. Cas, 262; 33 B. 722; JI Bom L. R, 
1102. 

(14) 89 Ind, Cas. 963; 23 ©. L. J. 451, 
> (15) 35 Ind. Cas, 848. 
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judicially.” Inthe present case even if 
the other ground be analogous to formal 
defect, i think that objections toa suit on the 
ground of jurisdiction and insuffisient Court- 
fees ure analogous to formal defects and 
hence, I think with great respect that the 
judgment of the learned Judge of this Court, 
against whose decision this Letters Patent 
Appeal has been filed’ cannot be supported 
on the ground on whish he has desided. 
I might state that even where in the 
same clause of the same sentence in the 
Limitation Act, section 14, the words ‘other 
cause’ followed again by the express words 
‘of a like nature’ were inserted after the 
words ‘defest of jurisdiction’, the Courts 
have given a very liberal interpretation to the 
words other cause’ as including cases where 
the suit failed for want of a prior notice under 
section 80, Civil Procedure Code, or where 
it was brought without proper leave of 
the Court or without production of the 
Collector’s certifisate required by section 6 of 
the Pensions Act. I think, however, that 
the judgment of the learned Judge can be 
supported on the ground that the Dis- 
trict Munsif acted with very material 
irregalarity in allowing the petition under 
Order XXIII, rule 1, in this case. It seems 
to me very difficult to hold that a house found 
by the Commissioner to be worth R. 6,500 
could have been valued at Ra. 200 by 
the plaintiffs with any shadow of good faith 
on their part. Order XXIII, rule 1, gives 
foll dissretion tothe Court, but of course 
such a discretion shonld be judicially exer- 
eised. Ido not think that the discretion was 
at all properly or rightly exercised in this case. 
I think that there was very material irregu- 
larity committed by the lower Court in the 
exercise of its jurisdiction (assuming that 
it had jurisdistion) in having allowed the 
portion of the elaim relating tothe howe 
to bs withdrawn with liberty to bring a 
fresh suit as regards that portion. 

Lastly, I have, after anxious consideration, 
arrived at the opinion that the Court of first 
instanca had no jurisdiction to pass any 
other judicial order in the suit after it 
had once arrived at the conclusion that 
the suit, as brought, was beyond its juris- 
diction exeept to return it for pre- 
sentation to the proper Court. Section 57 of 
tha former Civil Procedure Code provided 
that the plaint should be returned to hg 


ayy enn 
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presented t> the proper Court in cases 
(a), ib) and (e), all involving questions 
of jurisdiction. But the section did not 
expressly state at what stage of the suit 
‘it was obligatory on the Court to return 
the plaint.. As this section appeared, be- 
fore sestion 64 which begins by saying “When 
the plaint has been registered’, it may be 
plausibly argued that under the old Code 
the return of the plaint directed in section 
57 related to the period before the registry 
of the plaint. The present Order VII, 
rule 10,imperatively says that the plaint shall, 
at any stage of the suit, be returned to be 
presented to the Court in which the snit 
. should be ‘instituted. I think it is clear 
that the Legislature intended that as soon 
as the Court arrives at the conclusion at 
any stage of the case that the suit should 
have been instituted in some other Court, 
the plaint should at once be returned to 
be presented to the proper Court. It also 
stands to reason and principle that a 
Court which has no jurisdiction over a 
suit cannot pass any valid orders in such 
a suit, except theorders which the Statute 
expressly empowers it to pass such as the 
order returning the plaint to be presented 
to the proper Oourt, which it is specially 
empowered to pass by Order VII, rule 10, and 
the order as to costs incurred before it, as 
to which also there is a special provision in 
section 35. The last sentence of sestion 35 is 
very significaut in this connection. It is as 
follows: “The fact that the Court has no 
jurisdiction to try the suit shall be no bar 
to exercise of such powers,” that is, powers 
to determine by whom or out of what 
property and to what extent costs are to 
be paid. The clear implication, therefore, 
is that in the absence of such express 
statutory provision the Court which has 
no jurisdiction over the suit would have, 
under the general principles of jurisprudence, 
. no power to award costs incurred before it 
in respect of such proceedings. The case of 
Karumbar Pandrapandaram y. Audimula Ponna- 
pandaram (16) relied onthe question now under 
consideration. In that case the plaint had been 
‘ rightly returned by the District Munsif 
as soon as it was found that it was 
beyond its jurisdiction, and the District 
Munsif did not again take cognisance of 


(16) 3 Ind. Cas, 725; 33 M. 262; 6 M. Le T. 261, 
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the suit till the plaintif struck ont some 
of the properties from the plaint and pro- 


perly amended the valuation so as to 
bring it within the cognizance of the 
District Munsit’s Court. The fact that 


the plaintiff put in an unnecessary petition, 
stating that he relinquished his claim to 
the properties which he had struck out, was 
rightly held tobeno bar to the District 
amended plaint, 

to properties whose 
the District Munsif’s 


which was confined 
values was within 
jurisdiction. 
In the result, I would dismiss the Letters 
Patent Appeal with costs. 
M. C. P, 
Appeal dismissed. 


CALCUTTA HIGH COURT, 
ÅPPEAL FROM APPELLATE Decree No. 3211 
or 1915, f 
March 23, 1918. 

Present :—Justice Sir Charles Chitty, Kr., 
and Mr. Justice Smither. 
KULAK CHANDRA DAS AND OTHERS— 
PLAINTIFF S——APPELLANTS 
VETSUS 
KULA CHANDRa« DAS AND orHers— 


| DEFEN VANTS— RESPONDENTS. 
Hindu Law—\Vidow—Maintenance—Alienation of 


‘portion of estate for maintenance, validity of, 


A Hindu widow is not bound to incur debts for 
her maintenance. She may, if it is more to the benefit 
of her husband’s estate, sell a portion of it, instead of 
mortgaging the whole, to defray her maintenance 
expenses, [p. 271, col. 1.] 


Appeal against the decree of the Officiating 
District Judge, Sylhet, dated the 18th Sep- 
tember 1915, modifying that of the 
Munsif, Karimganj, dated the 80th June 
1914. 

FACTS material to the report will 
appear from the following extracts from 
the judgment of the lower Appellate 
Court :— 

“Plaintiff has sought to avoid these 
two Kobalas Exhibits A and A 2, on the 
ground that the daughter of Sahib Ram 
had a life interest only and that no legal 
necessity existed for her sales to Surai and 
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the defendant. In the alternative he 
claims refurd of the consideration money 
paid to Tarak under Exhibit 1............. 
The Munsif has found that Exhibit 
A-2 was not executed for legal necessity 
and is void, but that Exhibit A is 
a valid Gooument.r....ssccccccecvesoerservesees 
...Plaintiff now contends Thit Tae was 
no legal necessity for Exhibit A., a 
„The onus is on the defendants. ta: show 
that the sale was to the best of their 
‘knowledge for necessity and for a reason- 
able necessity, but they are not bound to 
show that that necessity could have been 
avoided or how it arose. Both the defend- 
ants’ Kobalas contain the usual recital 
of necessity, that the mother could not 
maintain her family and so on, but the 
value of such recitals is very small and 
the circumstances of the family are of 
primary importance. In regard to this 
recital I may say in passing that it 
olearly to my mind purports to transfer 
an absolute interest, and the ruling in 
Prasanna Kumar Nandi v. Umedar Raja 
Chowdhury (1) has no application, The 
proved’ facts as to Sunaka’s means and 
transaetion after her husband died (about 
1299 B. S.) are these. She was left 
comfortably off having regard to her 
family. Her husband had apparently no 
difficulty in ‘making ends meet’ and left 
no debt. Her eldest daughter was married 
during his lifetime and one son died 
young. The second daughter married at 
the age of 7 or 8 and up to her death 
in 181“ the widow had practically only 
herself and her youngest child Tarak to 
feed. She was left with some cattle, 2 
keyars of maltkt land and 2 to 4 keyars 
of gote land (the property of her husband) 
and the Jands in suit inherited from her 
father. The cattle were sold for perform- 
ance of her husband's sradh. She 
surrendered her jote land in 12801 or 
1302. Her position was precarious because 
Bargadars, even when obtainable, could not 
be compelled to pay rent and she had 
no relation to cultivate. In 1303 she sold 
the first half of the lands, in 13806 the 
second half and in 1307 or so she sold 
the maliki lands inherited from ber husband 


(133 Ind, Cas. 692; 13 0, W. N. 353; 90.L. J. 
8 oes 
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to one Nabin. So it would appear that 
taking advantage of her position her 
neighbours gradually acquired her property. 
When only her homestead was left, from 
1308 to 1818 it must be supposed that 
she lived on charity. There is no evidence 
of this but admittedly she had no other 
property and she managed to keep the 
home together for 10 years. Now it 
does not matter whether she could, or 
ought to, have managed better up to 
1306. The necessity required by law, 
in my opinion, certainly existed as she 
could not or did not arrange to 
cultivate the lands, which were, there- 
fore, useless for purposes of maintenance. . 
She sold her property gradually according 
to her needs, not in bulk and not to a` 
grasping relation or rival heir. It is true 
that no debts actually contracted by her 
are proved, but the facts show that if 
she had no debts she had no liquid 
assets and was obliged to sell. The 
Munsif finds that the first sale was not 
for necessity, but that it necessitated the 
second. If the second sale arose from a 
necessity which was created contrary to 
law, the second sale will, in my opinion, 
be also invalid. If an estate worth a 
lakh were squandered by 40 sales, the 
first 20 sales might on such a proposition 
be declared void and the second 20 valid, 
I hold, therefore, on the first point that both 
Exhibits A and A-2 are valid documents 
and that no title passed to defendant 
No. 3.” 


Babu Jatindra Mohan Ohaudhury, for the 
Appellants. 

Babu Brojendra Nath Chatterjee, for the 
Respondents. 


JUDGMENT.—The only question arising 
in this appeal is whether Sunaka, who 
sold the land in dispute by two sales in 
1303 and 1806, had legal necessity for so 
doing. We are not prepared to assept the 
Jaw as laid down by the learned District 
Judge. If his words be taken literally, 
they lead to the conclusion that a Hindu 
widow may sell where she has made no 
attempt to arrange for the cultivation of . 
the land in her possession; in other words, 
that she may squander away the property 
left to her. Bat on the findings of the 
learned District Judge, with regard to the 


.cirgumetances of this woman, there can be 
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no doubt that there was legal necessity 
for her selling. The only sale which iş 
really now in dispute is the firat sale 
in 1808 of one-fourth of a keyar out of 
about: three and a quarter keyars. It is 
found that she was left a widow in 1299 
with two young children. There were 
some cattle whieh had to be sold off for 
the performance of her husband's sradh, 
The girl appears to have been married in 
1804 or 1805. The jote land had to be 
surrendered in consequences of the diffisulty 
of getting Bargadars and she had no one 
to cultivate or assist her in cultivating the 
- land which was left. It was suggested 
by the learned Pleader for the appellant 
that she might have borrowed and . not 
sold. But to horrow at even twelve per 
cont, interest on the whole property would 
bə far more ruinous than to sell a very 
small portion, as she did in 1308. We 
are not prepared to say that a widow is 
bound to incur debts for her maintenance 
or that she cannot alienate land until 
she has incurred such debts. It may obviously 
ba more to the benefit of the estate to sell a 
small portion to defray maintenance expenses, 
which will be subsequently incurred. We 
accordingly dismiss the appeal with costs. 
Appeal dismissed, 





PATNA HIGH COURT. 
Freast Cryin Appear No, 56 or 1917, 
May 13,1918. 

Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Justice Sir Ali Imam, KT. 
CHAUDRA HARI SINGH AND oruses— 
DgFENDANTS—APPELLANTS 

r versus 

TIPAN PROSAD SINGH AND OTHERS — 

PLAINTIFFS —RESPONDENTS. 

Civil Procedure Code (Aci V of 1908}, s. 151-- 
Court-fees, excess, paid by mistake—Refund, whether can 
be ordered—Inherent power of Court. 

Under section 151 of the Civil Procedure Code 
Courts have inherent power to pass orders refunding 
OCoart-fees paid by mistake. [p. 272, col. 1.] 

Appeal from a desision of the Subordi- 
nate, Judge, Patna. 
Mr, Ganesh Dutt Singh, for the Appellants. 
JUDGMENT. 
Dawson Mintzer, O. J.—In this case the de- 
fendant appealed and in his memorandam of 
: appeal paid a Court-fee of Rs, 295, which was 
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the amount paid by the plaintiff in the Court 
below as Court-fae. On the attention of the 
Taxing Officer being drawn to this by the 
Stamp Reporter the matter came before the 
Taxing Officer, the coutention on behalf of 
the Stamp Reporter being that a fee in 
excess of Rs. 295 ought to have been paid 
on the memorandum of appeal Thereupon 
the matter was considered by the appellant, 
and he eame to the sonolusion that in fact 
the stamp fee which he had paid on his 
memorandum of appeal was more than that 
which he was underany legal necessity to 
pay, because it appeared that as he was only 
claiming a declaration the proper stamp fee 
payable was really Rs. 10, This matter 
having been brought to the notice of the 
Taxing Judge, the learned Judge decided that 
on this point the appellant was right and. 
found asa matter of fact that the proper 
fee payable was only Rs. 10. The appellant 
having paid a stamp fee of Rs. 295 now 
petitions the Court to issue a certificate to 
the Revenue Authorities to enable him to 
obtain a refund of the excess Court-fee, 
There is no provision, so far as Jam aware, 
in the Court Fees Act itself which prgvides 
for such a contingency but under sectiow 151 
of the Civil Prosedure Code the Court undoubt- 
edly has inherent powers to do whatever 
may be necessary for the ends of justice, 
This question of refunding Court-fees paid 
by mistake has on more than one occasion 
been the subject of judicial decisions of the 
High Court andin particular in the case of 
Hart Har Guru v. Ananda Mahanty (1), an 
order similar to that which we are now 
asked to make was made. It appeared that 
in that case as in the present case the 
appellant, who was also defendant, paid a 
Court-fee which was the same as that paid 
by the plaintiff in the Court below. In fact 
having regard to the nature of his appeal 
which sought relief against a part only of 
the decree, he paid a sum of Rs, 285 in 
axcess of that which he was legally bound 
to pay and after considering the matter 
the Court, consisting of Mr. Justice 
Mookerjee and Mr. Justice Beachoroft, 
made an order directing the Taxing Officer 
to issue the necessary certificate to enable 
the appellant to apply to the Revenne 
Authorities to obtain a refund of the exsesa 


| (1) 20 Tnd. Cas. 498; 40 O, 865, 
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Court-fee. In the present case although (N.8.) 7(P.C.), Madan Mohun Shahav. Rajab Ali, 


-one cannot lay down a general rule which 
would be applicable to all cases, I think there 
is suffisient reason for making a similar 
order. This Court-fee was paid perhaps in 
a hurry and without considering carefully 
the exact amount which the appellant was 
legally liable to pay, but the matter having 
been brought to his notice he did from 
that time contend that he had paid more 
than he need have done, In these.sircum- 
stances I think he is entitled to get back 
the excess Court-fea and the Taxing Officer 
is accordingly directed to issue the necessary 
certificate to enable the appellant to apply 
to the Revenue Authorities to obtain a re- 
fund of the sum of Rs, 285, the amount of 
the excess Court-fee. 


Imam, J.— L agree. 
Application granted. 





NAGPUR JUDICIAL COMMISSIONER'S 
hu COURT. 

Seconp Civiu APPEaL No. 568 or 1915. 
February 14, 1916. 
Present:_—Mr. Stanyon, A. J. O. 
JAGANNATH—Derenpantr— 
APPELLANT 
versus 
RAMPRASAD—Ptatstire — 

RESPONDENT. = 

Co-owners—Eaclusive possession of different portions 
of joint estate —Mutual arrangement, whether can be 
disturbed by one co-owner without claiming partition 

In law each joint or common owrer of an estate 
isregarded as having a joint or common proprietary 
right in the whole estate. That is, however, merely 
a right and must not be confounded with the 
manner of enjoying that right. It operates in strict 
law to prevent any co-owner from setting up a claim 
to any parcel as his exclusive property pending the 
existence of the joint or common ownership, [p. 278, 
cols. 1 & 2.] ok 

Where co-owners, not living in a state of absolute 
jointness as one family, whether by arrangement 
either tacit or express, take up exclusive possession 
and enjoyment of different parcels of the joint or 
common property without any such definition or 
severance of interests as would amount to partition, 
the Courts will not interfere with the arrangement 
at the instance of any one co-owner during the 
tenure ‘in common and will only do so on partition, 
so far as may be necessary to make an equitable 
division of the property. [p 278, col. 2.] 

Watson and Co. v. Ramchund Dutt, 18 C. 10 at p. 
21,17 L A. 110; 5 Sar. P. C.J, 535; 9 Ind, Deç. 


<. claimed joint 


28 0. 223, Jagar Nath Singh v, Jai Nath Singh, 27 A. 
88; A. W. N. (1904) 194: LA. L. J. 488 and Syed Ali 
v. Najab Ali, 11 C. W. N. 148, followed, 


Appeal from the decree of the District 
Judge, Raipur, dated the 830th June 1915, in 
Appeal No. 137 of 1915. 

Dr. H. 8. Gour, for the Appellant. 

Messrs. Ramdas and Lalmohan Vivian Bose, 
for the Respondent. 

JUDGMENT.—The facts of this case, 
so far as they are material to the disposal 
of this appeal, may be stated briefly. The 
defendant Jagannath was formerly the 
sole proprietor of the village of Temri in 
the Tahsil and District of Drug. On the 
23rd Desember 1903 he sold a half share of 
this village to two brothers of his own caste 
named Sadhu and Lodhu, and it does not appear 
that any differences or disputes ever arose 
between him and them concerning the 
possession and eujoyment of their respective 
shares while they owned and held the village 
in common. Sadhu subsequently died and 
was sueseeded by his son Rambbarosa. 
Then the plaintiff, who is a Sonar, cama 
on the scene. On the 9th September 1911 
he bought Rambharosa’s 4annasg share 
and on the 6th January 1914 he bonght 
Liodhn’s 4-annas share. He thus sub- 
stituted himself for the vendees of Jagan- 
nath, and on the 15th Ostober 1914 he 
disturbed peaceful enjoyment by. filing the 
present suit inthe Court of the Subordinate 
Judge, Drug. 

The plaint recites: — 

(1) That the plaintiff and defendant 
each owns one half of the village Temri; 

(2) that no partition has taken place bes 
tween the two co-owners; 

(3) that the defendant has taken ex. 
clusive possession of a garden and a tank and 
has precluded the plaintiff from the posses- 
sion and enjoyment of the same since 1911-12 


A. D.; 

(4) that the defendant bas refused 
the plaintiff’s request for joint posses- 
sion; 

(5) that the fiscal value of the property 
in dispute is Rs. 75. 

On the above allegations the plaintiff 
possession of the tank and 
garden. 

The defendant pleaded that the tank 
and garden in dispute were not ineluded 
in the share sold to Sadhu and Lodhu, 
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and had always been appurtenant to his 
own share and had been exclusively enjoyed 
by him, This pleading was supported by 
the evidence of Rambharosa, who said 
that the garden and tank had always 
been in the exclusive possession of Jagan- 
nath. The Subordinate Judge found for 
the defendant and dismissed the suit. The 
plaintiff having appealed, the lower Appel- 
late Court reversed the. decreas of the first 
Court upon the ground that the deed of 
1903 had conveyed to Sadhu and Lodhu 
one half of the entire interest of Jagan- 
nath in Temri; and that the plaintiff was, 
therefore, entitled to joint possession of svery 
part of the village including the tank and 
garden in suit. The District Judge, there- 
fore, gave the plaintiff a decree ordering 
the defendant to put the plaintiff in joint 
possession of (1) a tank comprising nine 
specified survey numbers, (2) 53 trees 
(specified) on the bank of the tank, (3) a 
garden area consisting of four specified survey 
numbers and (4) 112 trees standing in that 
garden. 

From this decree the defendant has made 
the present appeal. The memorandum of 
appeal was badly drawn by a learned 
Counsel who had not properly studied the 
case, and who merely raised the single 
objection that the lower Appellate Court 
had wrongly found that the tank and 
garden had been sold by the appellant. At 
the hearing the very much more capable 
and experienced adviser who appeared for 
the appellant was allowed to raisa and 
argue the purely legal objection that the 
suit as framed is not maintainable. He also 
supported the objection in the memorandum 
of appeal that the finding of the lower 
Appellate Cours is erroneous, and the 
respondent was heard in reply to both abjec- 
tions, 

I am of opinion that although the Subordi- 
nale Judge tried the case very badly, his decree 
was correct and that the lower Appellate 
Court has come to an erroneous decision 
and given an impossible desree upon a 
very artificial view'of the case. The parties 
are proprietors in common in Temri, each 
being entitled to a half share. The plain- 
tiff stands in the shoes of Sadhu and Lodhu, 
and his right, title and interest are limited 
to what was transferred to them by the 
defendant Jagannath. Now in law each 
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joint or common owner of an estate is 
regarded as having a joint or common 
proprietary right inthe wholeestate. That 
is, however, merely a right and must not 
be confused with the manner of enjoying 
that right. Ib operates in strict law to 
prevent any co-owner from setting up 4 
claim to any parcel as his exclusive pro- 
perty pending the existence of the joint 
or common ownership. But both during 
that term and also for the purposes of 
partition it equally sustains, and, as far 
as is reasonable, perpetuates the practice 
of co-owners asto the mode of enjoyment, 
Except where two co-owners agree to live and 
cultivate jointly, sush a thing as physical 
joint possessionis impossible. It could only 
be compelled if they were physically insepar- 
able like the “Siamese twins”. Therefore, 
it is the invariable practice for co-owners, 
who are not living in a state of absolute 
jointness as one family, to take up exclusive 
possession and enjoyment of different parcels 
of the joint or common property without 
any such definition or severance of interests 
as would amount to partition. Where this 
has been done, the Courts will not interfere 
with the arrangement at the instance gof any 
one co-owner during the tenure in common, 
and will only do so on partition, so far as 
may be necessary to make an equitable 
division of the property. This principle is 
well established in a voluminous cursus 
curtz, For the purpose of this case it is 
only nesessary to quote the decision of their 
Lordships of the Privy Counail in Watson & Co, 
y. Ramchund Dutt (Li and of the Indian High 
Courts ooncerned in Madan Muhun Shah v 
Rajab Ali 12), Jagar Nath Singh v, Jat Nath 
Singh (3) and Syed Ali v. N-yub Ala (4). I 
dealt with this matterin Ramdyul vy. Gulabia 
Bat (5) and though I felt bound by the rule of 
stare d cists in consequence of the rulings of 
this Court sited at page 124 not to question 
the view that where one of several joint owners 
makes anaccretion to the homefarm by baying 
o1t a tenant, the other co-owners may 
obtain joint possession thereof, that view 
is not inconsistent with a refusal to disturb 


(1) 186.10 atp 21:17 1A 110;5 Sar. P, O., J, 
535: 9 Ind. Dec x 8.) 7 (P.C.). 
(2) 28.0 224. 
(3) 27 A. 8% A. W. N, (1904) 194; 1 A, L, J. 488, 
(4. 11C.W N. 148, ` 
(5) 4 N. L. R. 120. 
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an existing peaceful enjoyment of sommon 
land by the exclusive physical possession by 
each co-sharer of a different parcel thereof 
except for the purpose of a just partition, 

In the present case if is obvious that when 
Jagannath sold half the village to Sadhu 
and Lodhu and put them in possession of 
their share, as recited in the deed of 1903, 
either by express agreement or by tacit 
understanding a modus vivendi must have been 
arrived at under which esch enjoyed different 
` parcels of so much of the estate as could 
not conveniently be enjoyed in common. In 
this arrangement—it was nothing more than 
an arrangement under which neither party 
denied the title of the other to a half share 
of the entire village—it seems beyond doubt 
that the partionlar areas in dispute in this 
oase remained jin the profitable enjoyment 
of Jagannath only. That isthe true explana- 
tion of his plea that they were not conveyed 
to Sadhu and Lodhn and of Rambharosa’s 
evidence that his father and unole never 
got possession of them, It is the plaintiff 
who seeks by this suit to disturb this 
arrangement and his suit is practically 
one for physical possession of a particular 
p2rcel @f the common estate without demand- 
ing pêrtition. Such a suit is not maintain- 
able. Take the case of the trees on the 
tank embankment. The deed of 1903 declares 
that there are 36 trees whereof 18 are 
conveyed. Such a transfer did not entitle the 
vendees to joint possession of 36 trees, but 
to separate possession of 18 trees after they 
had been identified by partition. How is 
joint possession of the tank to be given, or 
of the garden, or the trees? If the learned 
Judge had set himself the problem of how 
such a decree san be executed, he would 
never have passed it. In pursuance of their 
purchase Sadhu and Lodhu were given a 
form of possession over their undivided share, 
They accepted that and transferred it to the 
plaintiff after 10 years. He must accept 
that arrangement while he remains an owner 
in common. He cannot question one parti- 
sular portion of it. He must bring the whole 
arrangement under treatment, and that can 
only be done by proceedings in partition. 
The lower Appellate Court has anticipated 
and usurped the duties of the Revenue Officer, 
whose business it “will be on partition to 
deeide whether or not the tank, land and 
plantations in suit are: to be divided or be 
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allotted to the share of one co-owner. It is 
sorrest to say that the plaintiff is the owner 
of an undivided half share: but it is impossible 
to know, and, therefore, erroneous fo say, 
that any part of a particular tank or garden 
has been sold to him before the specific area 
transferred is ascertained by partition. He 
has bought a title. The specific land 
govered by it is unknown, and until partition 
he must accept and abide by the arrange- 
ment for joint or common enjoyment set- 
tled with or accepted by his vendors. 

Therefore, while the deed of 1903 clearly 
sonveys a half share in an undivided village 
without reservation.of any kind, the plaintiff 
is already in possession of that half share in 
the same way as his predecessors who were 
the vendees under that deed. No question of 
title to the limited area claimed san be settled 
in this suit. So far as tbe defendant pleaded 
exclusion from sale of the area in suit, he 
is contradicted by the deed of 1903 which. 
is a most complete conveyance of one half 
of Jagannath’s right, title and interest in 
the whole village. But he is entitled under’ 
the arrangement between him and his vendees 
to claim and retain exclusive possession of 
that area pending partition. How the area 
is to be dealt with on partition is the affair 
of the partitioning authority. 

The appeal is allowed: the decree of the 
lower Appellate Court is reversed and the 
plaintiff's suit will stand dismissed for the 
reasons given in this judgment, As the 
appeal succeeds on a ground not taken in 
the memorandum of appeal, I allow no costa 
in this Court, but the plaintiff must pay and 
bear all the costsin the two lower Courts, 


Appeal allowed, 
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DALIP NARAIN SINGH Y., BAIJNATH GOENKA. 
PATNA HIGH COURT. 
Orvit Revisions Nos. 240, 255 AND 286 
or 1917. 

May 27, 1918. 
Present:—Mr. Justice Mullick and 
Mr Justice Thornhill. 

In No. 240 of 1917 
Rai DALIP NARAIN SINGH— 
PETITIONER 
versus 
Rai BAIJNATH GOHNKA Bahadur — 
Opposite PARTY. 

In No. 255 or 1917 
Mahanth JUGARNATH DASS— 
PETITIONER 
versus 
Rat BAIJNATH GOENKA Bahadur— 
OPPOSITE PARTY. 

In No. 286 or 1917 
Babu BIKRMAJIT SINGH- PETITIONER 
versus 
Rai BAIJNATH GORNKA Buhadur— 


Opposite PARTY. 

Civil Procedure Code (Act V of 1908), s. 151—~ 
Faecution—Sale set aside by execution Court—Pur. 
chase-money withdrawn by auction-purchaser—Sule 
subsequently confirmed—Refund of purchase-money—~ 
Liability of person not party to purchase, determina- 
tion of —Jurisdiction, 

An auction sale: was set aside and the auction- 
purchaser was allowedto take out the purchase-money 
which he had deposited in Court. Subsequently 
the order setting aside the sale was upset by the 
High Court and the sale was consequently confirmed: 

Held, that the auction-purchaser was bound to 
refund the purchase-money which he had taken out 
from the Court [p. 276, col. 1.] 

It is notin accordance with justice, equity and 
good conscience that in a summary miscellaneous 
proceeding for refund of money taken out by an 
auction-purchaser, the Court should enter into an 
adjudication between the auction-purchaser and a 
person who is strictly no party at all to the proceed- 
ing but is alleged to be the real auction-purchaser. 
[p. 276, col. 2. 

Civil revision from an order of the 
Subordinate Judge, Monghyr. 

Messrs, Manuk, Jagannath Prasad, Fakhrud- 
din, Ram Prasad and Sivanandan Raz, for the 
Petitioners. 

Messrs. Purnendn Narain Sinha, Naresh 
Ohandra Sinha, Sisir Kumar Mitter, Jadubans 
Sahoy and Upendra Nath Chatterjee, for the 
Opposite Party. ; i 

JUDGMENT. 

Morciog, J.—These applications for 
revision arise out of a sale held in 1908 
in execution of a decree obtained by the 


decres-holder Baijnath Goenka against the 
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Mchunth of Shuja Asthal. At that sale 
one Makhu Lal, an opposite party in 
Civil Revision No, 240 of 1917, purchased 
15 lots for Rs. 36,431 while Bikramajit 
Singh, petitioner in Civil Revision No. 
286, purchased 6 lots for Rs. 2,425 and 
Jagarnath Das, petitioner in Civil Reyi- 
sion No, 255, purchased 7 lots for Rs. 6,476; 

The Subordinate Judge, however, set 
aside the sale. The deoree-holder ` then 
appealed to the High Court of Caloutta 
with the result that on the 4th February 
1918, the desision of the Subordinate 
Judge was set aside and the case re- 
manded to him for disposal. The Subordi- 
nate Judge, therefore, on the 10th May 1913, 
confirmed the sale. 

Meanwhile the auction-purchasers had, 
after the sale waa first set aside by the 
Subordinate Judge, withdrawn their purchase 
moneys. The decree-holder, therefore, after 
the sale was finally confirmed, called upon 
them, on the 14th May 1913, ‘to refund 
the moneys they had withdrawn. They ap- 
peared and made various objections and so 
far as Bikramajit and ‘Jagarnath Dass are 
concerned, there were-no complications and an 
order was made against them as praye@ for 

In regard to Makhu, however” the 
matler is not so simple. Makhu filed his 
objection on the 18th June 1913. On the 


2lst April 1914, the deoree-holder son- 
ceived the idea of joining one Dalip 
Narain, the petitioner in Civil Revision 


No. 240, on the footing that Makhnu was a 
benamidar at the auction in his behalf, On the 
Sth August 1914, the Subordinate Judge 
rejected the desree-holder’s prayer for leave 
to make Dalip Narain a party in the 
restitution proceedings. The decree-holder 
appealed to the High Court and succeeded, 
and it was directed in the absence of 
Dalip Narain that he should be joined but 
should be free to raise whatever objections he 
thought fit. 

The Subordinate Judge has, in spite of 
Dalip Narain’s protests, now held that 
Dalip Narain was the real auction-purchaser 
and has directed him to refund the amount 
withdrawn by Makhu. 

Hence these revision applications by Dalip 
Nerain, Bikramejit and Jagarnath Das. 

It will be convenient to deal first of all 
with the grounds which are common to the 
three applications. 
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The first ground is that neither Makhu 
nor Bikramajit nor Jagarnath Das were 
joined as parties to the order of the High 
Court of the 4th February 1913, and that, 
therefore, they are not bound by the order 
of the 10th May 1918, confirming the sale. 

The reply to this is that under the Civil 
Procedure Code of 1882, which seems to 
have been the Code applicable to the 
appeal when it was fled, the auction. pur- 
chaser was not a necessary party. Surendra 
Mohini Debi v. Loharam Ohattopadhya (1) 
is authority for this proposition. The 
auction-purchasers, therefore, are bound by 
the order of confirmation. 

The rest objection is that the Subordi- 
nate Judge should not in the exercise of his 
inherent jurisdiction under section 151, Civil 
Procedure Code, have dirested the refund. 

The reply to this is that the order for 
refund was in accordance with the principle 
lasid down in Sukhkdeo Dass v. Rito Singh 
(2). In my opinion the Subordinate Judge 
was right in correcting what amounts 
to an abuse of the process of the Court. 

The third ground is. that no interest 
should have been ordered and that in any 
event Wt should be charged, not from the 
Qist May 1908 which was the date of 
withdrawal, bnt from the 10th May 1913 
which was the date of confirmation of the sale, 

The reply is that the auction-purchaser 

is liable to pay interest if he was in 
` possession of the property as well as the 
money. Whether he was in possession is 
a question of fast, into which we cannot 
enter ‘in revision, We cann t, therefore, 
interfere with the learned Subordinate Judge’s 
order in this respect. i 

The result is tbat the appliantinrma in 
Civil Revisions Nos. 255 and 286 of 19 7 
must be dismissed with costs, Hearing fee 
Rs. 16 each. 

. There remains the application 

No. 240. 

In this case the matter is complicated 
the introduction of Dalip Narair, 

Makhu aprears as one of the opposite 

parties and submits that having been 

allowed to draw out the money withont 


in case 


by 


objection 10 years ago, it is not equitable . 


that he should bave to return it. I seg 


(1) 14 Ind. Cas, 67; 16 C. W. N. 670 atp. 57l; 39 
OC: 687. 
(2) 39 Incl. Cea. 762: 2 P. T.. T, RAL 1 P. O. W. BBE, 
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in this, but his liability is 
not the matter with which we are con- 
cerned in the case before us. We are 
concerned only with the propriety of the 
order made-against Dalip Narain. 

Now it does not seem to me to be in 
accordance with justice, equity and good 
conscience thatin a summary miscellaneous 
proceeding for refund of money taken out 
by an austion-purchaser, the Court should. 
enter into an adjudication between the 
auction-purchaser and a person who is 
strictly no party at all to the proceedings. 
Mr. Pugh on behalf of the decree-holder 
relies on Puran Chand Boil v, Surendra. 
Narain Singh (8), but that case turned 
on the construction of sestion 73 of the 
Civil Procedure Code of 1908 and the 
learned Judges there held that a dacree- 
holder who came in under that section 
for rateable distribution must be a real 
decree holder and that the Court could 
inguire whether or not he was a benamidar 
for the judgment-debtor. That case, there- 
fore, does not assist us here. On the other 
hand Nagendra Bala Dassi v. Debendra Nath 
(4) comes somewhere near this case and 
shows that an execution Court cannot 
adjudicate upon a question of benamt 
between the apparent decree-holder and a 
third party. I think that I should also 
refer to one other case, though it has not 
been cited by either party. In Jorntee 
Chunder Seiny. Anundo Lal Doss (5), where. 
the plaint:ff sned in ejestment and failed- 
and where the deferdants asked the Court. 
to throw the costs of the sut ona third - 
party, alleging that he was the hidden. 
plaintif, Phear, J., sit ing on the Original 
Side of the High Ccurt of Caleutta held 
an enquiry into the third party’s privity 
with the apparent plaintiff and finding 
that he had through the apparent plaint- 
iff committed fraud upon the Court 
directed the costs to be levied from this 
third party. 

But here Dalip Narain is not shown to 
bave been guilty of any fraud or of any 
abuse of the process of the Court. Nor 


no injustice 


S 16 Ind. Cas. 795; 16 0. L. J. 582; 17 C. W. N. 
826 
4) 44 Ind, Cas. 18; 27 0. L. J. 888; 22 CO, W. N, 
49°, 
(5) 14 W. R.O. 0.) 1, 
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is there any question here as to costs. I 
cannot persuade myself that equity, 
justice and good conscience require that he 
should be fixed with liability for a large 
sum of money on the very meagre evidence 
which has been accepted by the Subordinate 
Judge. In my opinion this is not a case 
for any further extension of the inherent 
jurisdiction of the Court. I think the 
fairer course would have been to order 
Makhu Lal to refund the money and if 
he failed to do so, to leave the decree- 
holder to take such other steps as he thought 
ft in the Civil Courts against Dalip Narain. 
In my opinion the Subordinate Judge 
in exercisicg his inherent powers against 
Dalip Narain assamed a jurisdiction 
which he did not possess and his order 
must, therefore, be set aside. The application 
is allowed with costs. Hearing fee Rs. 16. 
THORNHILL, J.—I agree. 
Application allowed. 





NAGPUR JUUDICIAL COMMISSIONER'S 
COURT. 
Civit Revision No, 66-B or 1916. 
August 17, 1916. 

Present: — Mr, Stanyon, A. J. O. 
GOPALDAS GIRDHARILAL— 
Pratntire— APPLICANT 
versus 


Sayad JSLU—Derenpant— RESPONDENT, 

Ciril Procedure Code !Act V of 1908), O. V, rr. 10, 
1%—-Service of summons—Delivery or tender made to 
defendant-—-Non-compliance with other formalities, 
effect of —Quod fieri non debet, factum valet, appli- 
cability of. 

Order V, rule 10, of the Ciyil Procedure Code lays 
down the mainrule that service shall be made by 
delivering or tendering a copy of the summons 
signed and sealed as prescribed. Whenever such 
delivery or tender has been made tothe defendant 
personally, the service is complete, and no subse. 
quent irregularity by the process-server or other 
ministerial official of the Court such as the omission 
of the process-server to obtain the signature of the 
defendant can undo it. Suchacase is particularly 
ofa kind to which the maxim quod fiert non debet, 
factum valet seems applicable [p. 277, col. 2.) 

But where the service is not personal, there is 
necessity for a strict compliance with the rules of 
procedure laid downin the Civil Procedure Code, 
[p. 278, col. 1.] 

Rajendro Nath Sanyal v. Jan Meah, 26 ©. 101; 2 0. 
W.N 574;13 Ind Dec. (N s.) 669, approved. 

Maruti v. Vithu, 16 B. 117; 8 Ind. Dec. (x. 8.) 558, 
dissented from. 

Revision of the order of the Distriot Judge, 
Akola, in Miscellanecus Appeal No. 6 of 19:5, 


dated the 29th Febrnary 1916, è 
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Mr. V. D. Sathaye, for the Applicant. 

Mr. J O., Ghosh, for the Respondent. 

JUDGMENT.—The questions before ma 
are :— 

(1) Whether the non-applicant was duly 
served with a summons before a decree was 
made against him ex parte; and if so, 

(2) whether, in holding service to hava 
been insufficient in law for the purposes of 
Article 154 of the Limitation Act, 1908, 
the Couré of Appeal below has given ground 
for interference by this Court under section 
115 of the Civil Procedure Code, 

The lower Appellate Court has held 
that even if the summons was tendered ta 
and refused by the defendant, the failure 
of the process server to affix it to the door 
or some conspicuous part of the defendant’s 
house or place of business, as required by 
Order V, rule 17 of the Civil Procedure 
Code, 1908, is fatal to the acceptance of 
the service as sufficient in law, and support 
for this undoubtedly exists in Maruti v, 
Vithu (1). With due respect I am unable 
to accept this decision, made under the 
somewhat similar provisions of section 80 
of the 1882 Code, to be a correct exposi- 
tion of the law. Order V, rule 107, lays 
down the main rule that service shall be 
made by delivering or tendering a scopy 
of the summons signed and sealed as 
prescribed; ard it follows that whenever 
such delivery or tender has been made to 
the defendant personally, service is complete, 
and no subsequent irregularity by the 
process-server or other ministerial official 
of the Court can undo it, Such a oase is 
particularly of a kind to which the maxim 
quod fieri non debet, factum valet seems 
applicable, because it is a case where a 
form has been omitted which onght to 
have been observed but of which the 
omission is immaterial. Therefore if, in 
fact, a summons has been delivered or 
tendered, the omission of the process-server 
to obtain the signature of the person 
served or to comply with any other form 
prescribed will not of itself undo the 
service, though as a matter of sound 
practice the Court will usually presume 
an unsigned summons not to have been 
delivered. It seems to me that the pro- 
cedure relating to the service of summons 


. (1) 16 B. 117; 8 Ind. Deo. (x. g.) 553, 
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on a defendant in a civil suit falls under 
two main heads, which may be called 
46 » 66 . * 

. actual service” and constructive service.” 
The former is confined to a service made 
-on the defendant personally while under 
ithe latter come all the methods which the 
law provides for the cases in which it is 
mot: possible to serve the defendant him- 
self in person. In a ocase of personal service 
a delivery or tender of the summons 
affords conclusiva proof that the defendant 
has received the information of the suit 
to which he is legally entitled. But where 
the’ service is not personal, the law provides 
remarkable safeguards to ensure that sueh 
information shall reach the defendant ; and 
here the necessity for a strict compliance 
with the rules of procedure is manifest. 
A broad distinction thus lies between the 
two olasses of cases, and I think that 
this distinction should be borne in mind 
in deciding whetber or not a particular 
service is sufficient, If the above Bombay 
decision were oarried to its logical con- 


clusion, it would be impossible to effect 
personal service on a defendant who 
refuses to sign an acknowledgment of 


servis and has no ascertainable place of 
residénce or business, and Order V, rule 10, 
of the Code would be unmeaning or in- 
somplete. The case of Rajendro Nath 
Sanyal v. Jan Meah (2) is not any 
authority for the Bombay view. It was 
the very different case of a defendant 
who could mot be found; and there, as 
already stated, a strist compliance with 
the prescribed procedure was rightly 
insisted upon to secure what is secured 
by mere delivery or tender in a case of 
personal service, vizą that the defendant 
shall receive notice of the suit and of the 
date fixed for the hearing thereof. Ina 
country where the evasion of judicial 
process, often without reason, is habitual 
and persistent, I think the Courts should 
be reluctant to condone and encourage 
such a practice by holding any substantial 


service of a summons, actual or construc- - 


tive, to be invalid upon purely technical 
grounds. But I would place the particular 
oase of personal service on a higher level. 
I think that where a delivery or tender 
is admitted or proved, then the minimum 

(2) 26 C. 101; 2 C. W, N. 674 13 Ind, Dec. (x. s.) 
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requirement of the law, as laid down in 
Order V, rule 10, Civil Procedure Code, 
1908, is satiefied and service has been duly 
me for all the purposes of the adjective 
aw. 

Therefore, if I were satisfied that the 
summons in this case was tendered to the 


defendant in person, I should have no 
hesitation in holding that he was duly 
served on the day on which tender 


was made and that his application to set 
aside the ew purte decree was time-barred. 
In the case of the notice issued by this 
Court in connection with this application 
the non-applicant followed the course he 
is alleged to have taken in connection 
with the original summons, he refused to 
sign the original notice and the scopy was 
affixed to his house. But his subsequent 
conduct cannot be considered in dealing 
with the question whether the summons 
was served. ‘The process-server who took 
that summons for service did not personally 
know him, and the evidence is uncertain 
as to whether it was the defendant or 
his brother and agent to whom the tender 
was made in the Akola Market. That 
being so, I think the order setting aside 
the ez parte decree is not open to revision. 
It is not necessary, therefore, to enter upon 
any discussion whether the admission of 
a time-barred application to set aside an 
ex parte decree, on an erroneous view that 
it was within time, is open to revision. 
Ibt is very undesirable to make any 
obiter dictum on the revisional power of 
this Court. I abstain, therefore, from stat- 
ing any opinion on the second of the 
questions raised before me, 

The application for revision is dismissed 
but having regard to the refractory be- 
haviour of the non-applicant in refusing 
the notice sent to him, I make no order 
as to costs. 


Application dismissed. 
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JAGANNATH V, DHIRAJA, 
OUDH JUDICIAL COMMISSIONER’S 
COURT, 
. Seconp Crvin Appear No. 282 or 1917. 
February 18, 1918. 


Present: —Mr. Lindsay, J. C. 
JAGANNATH—Pratytire — APPELLANT 


7 VE? SUS 
Musammat DHIRAJA— Derenpaxt— 
RESPONDENT, 


Evidence Act (I of 1872', s. 67 —Esecution of docu- 
ment, proof of—Registration endorsement, whether 
conclusive proof of execution—Court, discretion of. 

Although under section 67 of the Evidence Act 
no particular kind of proof is required for the 
purpose of establishing the fact of execution, it 
must nevertheless be shown to the satisfaction of 
the Court that the mark or signature denoting 
execution was actually fixed to the document by 
the person who professed to execute it. [p. 279, col. 2.] 
| A Court is not bound to treat the registration 
endorsement as conclusive proof of the fact of 
execution. If there are suspicious circumstances 
attending the execution of the dooument, such 
endorsement cannot be resorted to for the purpose 
of ee that execution has been proved. (p. 279, 
col. 2. 


Appeal from the decree of the District 


Judge, Rai Bareli, dated the 19th April 1917, . 


affirming that of the Munsif, Dalmau, dated 
the 21st February 1917. 
Syed Ali Mohammad, for the Appellant. 
Mr. G. H. Thomas, for the Respondent. 


JUDGMENT.—This appeal bas arisen 
out of a suit for foreclosure brought by 
the plaintiff-appellant on the strength of a 
mortgage-deed dated 3rd of March 1890 
and a deed of further charge purporting 
to have been executed on the same date. 
The defendant in the case was Musammat 
Dhiraja whose husband, Bhulai, is said to 
have executed the two deeds. 

Both the Courts below have held that 
the principal deed of mortgage was proved 
and have given a decree accordingly. With 
regerd to the deed of further charge both 
Courts have come to the conclusion that execu- 
tion of this deed by Bhulai was not proved. 

The only question in appeal is whether 
or not upon the evidence led for the plaintiff 
the Courts below ought to have held that 
execution of the deed of further charge was 
proved. The deed was attested and the- 
signature of one of the attesting witnesses 
was proved to the satisfaction of the Courts 
below by secondary evidence But it was 
held that there was no evidence to prove 
the further fact of execution by Bhulai. in 
appeal here it has been argued that the 
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registration endorsement was available to 


the Courts as evidence of the fact of execution 


by Bhulai and that the Courts should have 
admitted that evidence and acted upon it. 
It is pointed out that in a Benoh ruling 
of this Court reported as Ajudhia Prasad 
v. Jagannath Bakhsh Singh (1) it was beld, 
in circumstances similar to those of the 
present case, that resort could be had to the 
registration endorsement for the purpose 
of proving execation. It seems to me that 
even if I allow the endorsement to be taken 
into consideration as evidence in this matter, 
the execution of the deed is not satisfactorily 
established, It cannot be pretended that 
the Court’is bound to treat the registration 
endorsement as conclusive proof of the fact 
of execution. I find that the two deeds 
were oxecuted on the same date, that they 
were drawn up by different scribes, that 
the executant Bhulai was only able to make 
a mark on the document and that one of the 
attesting witnesses to the document was 
only able to make his mark. It has been 
pointed out, and I think with reason, that 
there are suspicious circumstances attending 
the execution of these documents, It is 
not easy to see why two separate , doou- 
ments were executed, namely, a mortgage- 
deed for Rs. 50 and a deed of further charge 
for a sum of Ra. 28. I am not satisfied, 


therefore, that I should be justified in accept- 
. ing 


the registration endorsement as 
conclusive proof that if was Bhula: who 
put his mark to this deed of further charge. 
While it may be true that under section 
67 of the Indian Evidence Act no particular 
kind of proof is required for the purpose 
of establishing the fact of execution, it 
must nevertheless be shown to the satisfaction 
of the Court that the mark or signature 
denoting execution was actually fixed to the 
dosument by the person who professed to 
execute it. In this connection I have been 
referred to a case reported as Neel Kanto 
Pandit v. Juggobundhoo Ghose ‘2). There the 
question was whether a bill of sale was 
executed by the plaintiff’s father, In order 
to prove execution of this document the 
defendants called a Qazi, who deposed that 
the plaintiff's father came before him 
accompanied by witnesses and acknowledged 
execution of the deed which was then 


(1) 38 Ind. Cas. 605; 200. O, 18, 
(2) 12 B. L. R. App. 18, 
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registered. It was held in the circumstances 
that there was sufficient proof of execution. 
In this case, however, the evidence afforded 
by the registration endorsement is not 
nearly so strong as the evidence which 
‘their Lordships had to consider in the case 
T have just referred to, My finding is 
that, even if the endorsement be taken into 
account, due execution of this deed of 
further charge by Bhulai is not established. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


OALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decare No. 980 or 
1916, 
March 20, 1918, 
Present:-—Mr, Justice Fletcher and Justice Sir 
Shamsul Huda, Kr. 
RUDRA NATH ROY AND OTHERS— 
PLAINTIFFS—~APPELLANTS 

versus 

JOY CHAND KAIBARTNA (DAS) 


AND OTHERS— DEFENDANTS— RESPONDENTS, 
Fishery — Co-owners, rights of. 
Where the lessees of a “bil” from some of its 


co-owners catch fish in it and make a profit by the: 


sale thereof, the other co-owners cannot recover by 
way of damages a portion of the value realised by 
the sale, unless it is shown that when they went 
for fishing, they were prevented by those lessees or 
that they could not get ample fish in ‘the “bil” to 
satisfy their right of fishery. |p. 281, col. 1.] 


“Appeal against the decree of the Sub- 
ordinate Judge, 2nd Court, Sylhet, dated 
the 23rd of December 1915, modifying that 
of the Munsif, 3:d Court, Habigunj, dated 
the 30th of January 1915. 

FACTS appear from the judgment. 

Babu Gopal Chunder Das, for the Ap- 
pellants.-The appeal arises out of a suit 
for damages for wrongfully catching fish 
“from a bil in which I have 4rd share, 

[Fueroner, J.—You did not make all the 
co-sharers parties. 

This ia a suit for damages and in such a 
suit it is not necessary that I should make 
all the co-sharers parties. My contention 
is that the principle on which mesne profits 
had been assessed by the lower Court is not 
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correct. Mesne profits have been defined in 
the Civil Procedure Code as what the 
persons in wrongful possession with ordinary 
diligence would have received, and not 
whatthey have actually received. In this 
case only what the defendants actually re- 
ceived was taken into acsount. | parchased 
the shares of other co-sharers but the learned 
Judge has given me mesne profits for my 
original share only and not for the shares 
which have accrued to me by purchase. 
And what the learned Judge has given me 
for my rd share I would have obtained 
in the ordinary course if the bil had been 
settled by me with defendants, 

Babu Birendra Coomar De, for the Respond- 
ents.—As regards the share of the plaintiff in 
the bil that question is concluded by the 
finding of the lower Court. It was for the 
plaintiff to prove his own share in the bil. 
The principal defendants were not made 
parties to the suit and hence the suit must 
fail. 

As regards the cross-appeal my submission 
is that the whole suit ought to have been 
dismissed on the ground tbat no causeof action 
arises in this on the authority of Mahesh 
Narain v. Nowbat Pathak (1), 

Babu Gopal Ohunder Das, in reply.—Here 
the parties were enjoying the property by 
giving separate leases of their respective 
shares. Ifinsuch a case a third person 
somes up and catches fish in the whole bil 
without my consent on the basis of a lease 
from one of the co-owners of the bil, what 
would be my remedy ? A co-owner might 
grant leases of his share to several persons, 
all of whom may claim to catch fish on the 
authority of their respective leases and if I 
cannot prevent them from eatching fish 
or if I do not get from them price of the 
fish proportionate to my share, my right is 

one. 

JUDGMENT. - In this ease, the plaintiffs 
appeal against the decision of the learned 
Subordinate Judge of Sylhet, dated the 23rd 
December 1915, and the defendants have 
preferred a oross-appeal, It will be con- 
venient in the view we take of the case to 
deal with the cross-appeal first, The plaint- 
iffa are coowners or partowners of a 
certain bil. The defendants havea lease 
from some of the other co-owners, That 


_ (1) 82 0. 887) 1 O. L. J. 437, 
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isa fact found. The defendants have 
caught fish from that bil and apparently 
have made a profit by the sale thereof. 
The plaintiffs do not allege tbat they have 
been excluded from exercising tbeir rights, 
but they want to have by way of damages 
a portion of the value realized by the 
defendants by the sale of the fish that they 
have canght, The plaintiffs cannot have 
any such right. It has not been shown 
that when they had gone there for fishing 
` they had been prevented by the defendants 
or that they could not get ample fish in 
the bil to satisfy their right of fishery. An 
action like this does not lie. In that view 
we must allow the cross-appeal filed by the 
defendants and dismiss the plaintiffs’ suit 
with costs in all Courts. The defendants 
are also entitled to their costs in the eross- 
appeal, 

In the view we have taken, it is not neces- 
sary to make any finding asto the share 
of the plaintiffs. That matter is left open 
between the parties. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Civic Arrear No. 314 or 1917, 
Febrnary 18, 1918. 
Present:— Mr, Lindsay, J. C. 
MAHADEO SINGH AND OTHERS—- 
DEFENDANTY—~APPELLANTS 
VETSUS 


BHAWANI BHIKH SINGH AND OTHERS— 


PhainiiFFs— RESPONDENTS. 

Hindu Law—Joint family—Partition suit—Transfers 
by father—Transferees, whether proper and necessary 
parties — Liability of sons, extent of, determination of— 
Court, power of, 

A purchaser or mortgagee of the whole or a 
portion of a joint Hindu family property, under 
a transfer effected by the father, is a proper and 
even necessary party to a suit broaght by the 
sons for partition of the said property, in which they 
question the validity of the transfer as against them; 
and the Court is quite competent to determine in 
such suit the extent of the sons’ liability under the 
transfer, [p. 282, col. 1 ] 

The object of a suit for partition of a joint family 
is to determine the share of tha joint property 
which is due to each co-sharer, and for that purpose 
all the liabilities of the family must alsqbe taken 
into account, If the liabilities bind the whole family, 
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the debts must be distributed at the time of partition. 
If onthe other hand, the debts are contractei by 
only one member and are personal to him and not 
binding on the others, they must be charged against 
his share. [p. 282, col. 1.] 

Appeal from the decree of the District 
Judge, Lucknow, dated the leth May 19i7, 
confirming that of the Additional Subordinate 
Judge, Bara Banki, dated the 4th December 
1917, 

Mr. Mohammad Wasim, for the Appellants: 

Pandit Sarju Prasad Misra, for the Re- 
spondents, 

JUDGMENT.—The suit out of which this 
appeal has arisen was brcught by three 
plaintiffs, the sons of one Beni Prasad, 
for partition of joint family property. The 
first defendant in the case was the father 
of the plaintiffs and the other defendants 
were persons, who, it was alleged, were 
transferees of portions of the joint family 
property under deeds executed in their favour 
by the father. The plaintiffs alleged that 
these transfers had not been made on account 
of any legal necessity and were not hinding 
upon them, Consequently they impleaded 
these defendants for the purpose of paving 
it determined that the shares to be allotted 
to the plaintiffs at partition were free from 
any charges created in favour of these defend- 
ants. 

The first Court received evidence as to 
the circumstances in which the various 
documents of transfer had been executed, 
It found that in some respests the transfers 
were binding upon the plaintiffs end in 
other respects they were not. Subject to 
these declarations the Court of firat instance 
ordered partition. Issa decision has been 
upbeld in appeal by the learned District 
Judge. 

The appellants before me are two sets of 
defendants, namely, defendants Nos. 2 to 5 and 
defendant No. 10. Defendants Nos, 2 
to 5 are the sons of one Ajudhia Prasad, 
the 10th defendant is one Har Charan 
Ahir. Mr. Wasim, who has argued the 
case on behalf of the appellants, bas raised 
two points only. In the first place, his case 
is that the Courts below were wrong in 
determining the extent to which the transfers 
executed by the father were binding upon 
the sons. According to his argumeut it was 
sufficient for the Court of first instance to 
find that the deeds were binding, no mutter to 


‘what extent, and that the extent to which the 
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plaintiffs were bound by the deeds ought not 
to have been declared. In the second place, 
his case is that the defendant No. 10, who 
is a simple mortgagee of some of the family 
property was not a necessary party to the 
suit and no decision ought to have been given 
regarding the. transfer executed in his favour. 
In support of his argument he relied upon 
oertain cases in which it bas been held 
that in a suit for possession brought 
against his mortgagor by a mortgagee with 
possession it is not the business of the 
Court to inquire into the amount of the 
debt due at the time the suit was brought. 
All that the Court has to satisfy itself 
about is that some money is due to the 
mortgagee, the amount being left to be de- 
termined in subsequent redemption proceed- 
ings. It seems to me that this argument 
cannot be applied to a case like the present. 
The law seems to me to be well-settled 
and I accept the exposition of it contained in 
the case reported as Sedu v. Ram (1), where 
it was laid down that a purchaser or a 
mortgagee of a co-parcener’s share ina joint 
property isa proper and even a necessary 


party in a suit for partition. This case was 


followed in a ruling of this Court reported 
as Pandit Ikbal Narain v. Pandit Suraj Narain 
(2). The principle so laid down covers both 
the cases of a mortgagee in possession of a 
portion of the joint family property and 
of a mortgagee who holds nothing more 
than a simple mortgage. The objest of a 
suit for partition of a joint family is to 
determine the share of the joint property 
which is due to each co-sharer, and for that 
purpose all the liabilities of the family must 
also be taken into account. If the liabilities 
bind the whole family, the debts must be 
distributed at the time of partition. If, on 
the other ‘hand, the debts are contracted by 
only one member and are personal to him 
and not binding on the others, they must 
be charged againat his share. It cannot, 
therefore, I think, be said that the Courts 
below were wrong in deciding in the present 
suit huw far the plaintiffs were liable for 
the debts sontracted in the name of their 
father, the firat defendant. 

There was no case of misjoinder of parties, 
A suit for partition differs entirely from a 


(1) 16 B. 6C8; 8 Ind. Deo. (x. 8.) 884, 


(2) 10 O. O. 33, 4 


suit. brought by a mortgagee with possession 
against his mortgagor. In a case of the 
latter description the parties must have at 
oue time stood in the relation of debtor 
and ereditor, and the only question before 
the Court is whether that relation has been 
determined by extinction of tthe debt. In 
a case like the present the plaintiffs deny 
that they were ever liable as debtors to the 
creditors of the father. I have no doubt 
that the decision of the Courts below is 
perfectly correct. I think it right, however, 
to add that a declaration ought to be put 
into the decree to the effect that the plaintiffs 
will not be entitled to get possession of 
the property held in mortgage with posses- 
sion by the father’s transferees until they 
bring a suit for redemption by payment of 
the sums whish the Courts below have 
found to ba due fromthem. I direct that 
a clause to this effect be inserted in the 


“decree of the Court below. With this modi- 


fication I dismiss the appeal with costs to 
the respondents. 
Decree modified; 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPKLLATE Decrees No, 1460 
or 1915. 

February 7, 1918. 

Present :—Mr. Justice Richardson and Mr, 
Justice Beacheroft. 
BASANTA KUMAR CHOWDAURY— 
PoaAintTiFR—-APPELLANT 
LETSUS 


MADAN MOHUN CHOWDHURY— 


DEFENDANT-——RESPONDENT, 

Contract Act (TX of 1872), s 25-~dAgreement to pay 
annuity for future services, whether enforceable—Part 
of agreement void, effect of. 

In order that a promise to grant an annuity toa 
person for future services be enforceable in law, it 
is incumbent upon the promisee to show that there 
was some contract for future services on his part 
which might have been enforced by the maker of the 
promise. [p. 285, col. 1.] 

The defendant executed an ekrarnama binding 
himself to pay a certain annuity to the plaintiff in 
consideration of past services and services that might 
be rendered in the futures, 
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Held, that as there was no binding contract on 
the part of the plaintiff to perform future services, 
.the part of the agreement which related to future 
services was without consideration and, therefore, 
void under section 25 of the Contract Act, and that 
the agreement, being one and indivisible, could not 
be enforced at all, [p. 285, col. 2.] 

Appeal against the decree of the District 
Judge, Dinajpur, dated the 6th of April 1915, 
reversing that of the Munsif, Thakurgaon, 
dated the 17th of April 1914, 


FACTS.— This was an appeal on behalf of 
the plaintiff, and it arose out of a suit for 
recovery of money due to the plaintiff on 


the basis of cn  ekrarnama executed 
in his favour by thedefendant. Plaintiff and 
tbe defendant were uterine brothers. 


Defendant was taken in adoption by the 
plaintiff’s nnele, and plaintifs unele by a Will 
gaveaway his property to the defendant who 
was at that time a minor. Plaintiff had been 
looking after and managing the estate cf 
the defendant up till 1898, when the 
defendant took up the management of 
his own estate in his own hands. 
In the year 1898 this ehrarnama, on the 
basis of which this suit was brought, was 
executed by the defendant mainly in econ- 
sideration of the services rendered by the 
plaintiff to the defendant up till the year 
1898. The deed also resited that at the 
time of the execution of the deed 
the defendant was also expecting future 
services from the plaintiff. The money 
due under the ekrarnama vas also paid 
regularly until 1316 B. S., z.e., 1905, The 
present snit was for the recovery of the 
amount due for the years 1316 to 13819 
B. 5. The defence was that this dccu- 
ment was cbtained by fraud and undue 
influence, and thatas there was practically no 
consideration for the promise made by the 
defendant in the ekrarnama be was not 
liable to pay any amount due under it, 
The Court of first instance decreed the 
suit but on appeal, the lower Appellate 
Court dismissed it. Hence the present 
appeal by the plaintiff. 

Babu Dwarkanath Chuckerbutty (with him 
Babu Upendro Kumar Roy), for the 
Appellant.—-The lower Appellate Court is 
not correct in holding that the hope that 
‘was expressed in the deed for the 
possibility of a future benefit is the only 
consideration for the deed. On a perusal 


of the deed as a whole it will appear | 


that the consideration was the services 
rendered by the plaintiff to the defendant 
in the past, The defendant executed the 
ekrarnama promising to pay tothe plaint- 


iff a lifelong annnity in consideration of 
what had been done by the latter in 
the past, ze, prior to the defendant’s 


taking up the management of his estate 
in his own hands, Section 20, clause (2) 
of the Contract Act, provides that past 
services may be taken to bea good considera- 
tion. see also Sindha Shri Ganpotsingsi v. 
Abruham (1). There can be no doubt 
that such a consideration is valid. The 
undertaking to pay the annuity is uncon- 
ditional, and, therefore, the view taken by the 
learned Munsif is correct and that taken 
by the Court of Appeal below is wrong. 
The defendant took up the mauagement 
of his estate in his own hands two 
months after he had executed the deed, 
and the document was executed in con- 
sideration of services rendered in the past. 

[Ricuaroson, J.— Didthe plaintiff manage 
the estate from the date. of his unele’s 
death ? ] 

Yes. Af that time the estate @as in 
the hands of a lady, and the plaintif 
assisted her in managing the estate, 
From the deed itself it appears that by 
the plaintiff's good management the income 
of the property was increased. Under 
the circumstances the defendant should 
not be allowed to get rid of his promise 
made for good consideration, 


Babu Jogesk Chundra Roy (with him Babu 
Kalikinkar Ohuckerbutty), for the Respondent, 
—The main motive for the execution of 
the deed was the expectation that future 
services would be rendered by the plaintiff. 
No doubt, the dooument was executed 
both for past services as well as for future 
services. Future services being one of the 
elements in the consideration for the 
execution of the deed and the plaintiff 
having ceased to perform such services, he 
ig not entitled to get any benefit under 
the deed. Since the time the defendant 
took up the management of the estate 
in his own hands the plaintiff has not done 
any services at all, and, therefore, he is 
not entitled to receive anything under 


(1) 20 B. 756 at p. 758; 10 Ind. Dee, (N. s.) 1074. 
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the deed. Moreover, the document was 
never acted upon, because although it had 
been executed fifteen years back the pay- 
ment under it was never made. There is, 
therefore, not the least doubt that one of 
the motives which actuated the execution 
of the ekrarnama was expectation of future 
benefit, and that appears from the word- 
ing of the deed itself, viz: “There is a 
possibility of more good being done by you in 
future.’ Therefore, so far as the agree- 
ment or promise to pay for future services, 
is concerned, it is void for want of con- 
sideration as there was no binding contrast 
on the part of the plaintiff to perform 
services in the future. If, therefore, part 
of the consideration for the promise is 
bad for want of any agreement on the 
plaintiff's part to perform future services; 
and it being impossible in this oase to 
distinguish the good from the bad part 
of the consideration, the whole contract 
is void and unenforceable. Refers to 
Hulse v. Hulse (2). 

Babu Dwarkanath Chuckerbutty, in reply.— 
The eqnsideration for the contract is not 
future, benefit but past services. The 
desision of the Bombay High Court 
referred to already shows that even services 
rendered during minority may be a good 
consideration. On attaining majority the 
minor is competent to recognise the services 
done for him and for his benefit during 
his minority, and he is at liberty to promise 
to pay for such past services, 

JUDGMENT. 

RICHARDSON, J.—This appeal is preferred 
by the plaintiff from the judgment and 
decree of the District Judge of Dinajpur, 
dated the 6th April 1915. The appeal 
turns on the terms of a dosnment des- 
cribed as an eirarnama or  Obrithinama, 
under which the plaintiff claims that he 
is entitled to receive an annoal payment 
of Rs. 150 from the defendant. It appears 
that the plaintiff and the defendant are 
uterine brothers. The defendant was 
adopted by the plaintiff’s unole. The uncle 
died inthe year 1291 (1824), leaving his 
property by Will to the defendant who 
was at the time a minor. The defendant 
came of age in 1890; and it may be 
accepted, as the Courts below have fonnd, 

(2) (1856) 17 O. B. 711; 25 L. J. C. P. 177; 4 W. R. 
289; 189 E, R, 1266; 26 I. T. (0, 8.) 220; 104 R. R. 859, 


that the plaintiff managed the defendant’s 
estate from the year 1590 to the year 
1298. It is not found that the plaintiff 
in so doing acted at the request of the 
defendant. Apparently the defendart was 
living with bis natural family and the 
plaintiff as kartha managed the defendant's 
property along with other property belong: 
ing to the family. In 1898 the defendant 


took the management of his estate into 
his own hands and the agreement on 
which the suit is based was executed 
in March of that year. The plaintiff 
asserts that since then he has received 
the allowance regularly up to the 
olose of the year 1815. There is, 


however, some controversy as to that, and 
neither Court has recorded an express 
finding upon the point. Both Courts, on the 
other hand, have found that the agreement 
was not induced by any undue influence or 
pressure on the part of the plaintiff. The 
suit is to recover the amount said to be 
payable for the years 1316 to 1819. The 
first Court decided in favour of the plaintiff, 
while the learned District Judge in the lower 
Appellate Court has taken a different view 
and dismissed the suit. 

The document in question is addressed by 
defendant to the plaintiff and begins with 
the following recital: “That you are my 
full brother and elder to me; then my father 
having given me in adoption to the late 
Umakanta Chowdhury, I, as his adopted 
son, have become the owner by inheritance 
of all the properties left by the late Uma- 
kanta Chowdhury and I am in poséession 
thereof. After the death of the said Uma- 
kanta Chowdhury and during my minority 
you have looked after me and my estate - 
and by proper management thereof you 
have increased the income of my properties 
and have improved them and at the pre- 
sent time also you have been doing acts 
beneficial to my interest.” Then follows an 
important sentence: “I have been very 
mach benefited by the works done by you 
and there is possibility of more good being 
done by you in future.” The dosument 
continues: “In consideration of those be- 
nefits I, actuated by my own sense of duty, 
promise to grant you for your enjoyment a 
lifelong annuity of Rs. 150, ete.” The 
defendant further promised that should he 
die duriig the plaintiff's lifetime, then hig 
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heirs or legal representatives would aonti.- 
nue to give the plaintiff the aforesaid annuity 
in the same minner. The rest of the docu- 
ment need not be referred to, 

The District Judge has held, in his own 
words: “That the expectation of benefits 
to come was a substantial part of the con- 
sideration and that it was not the intention 
of the executant that a person in whose 
favour the deed was executed should con- 
tinue to draw the allowance even after he 
had ceased, for any reason, to manage the 
estate.’ That view appears to be founded 
on a construction of the document which 
cannot psrhaps be supported in its en- 
tirety. The document must be construed 
as if stands and an intention not expressed 
cannot be imported into it. However 
that may be, I agree with the conclusion 
at which the District Judge has arrived, 

The words “I have been very much be- 
nefited by the works done by you and there 
is possibility of more good being done by 
you in future” point not only to the past 
services of the plaintiff but also to the 
possible future services to be rendered by 
him, so the words that immediately follow “in 
consideration of those benefits” refer to the 
possible future benefits as well as to the be- 
nefits already received, 

Now ah regards the past services, there 
is no dispute that under section 25 of the 
Indian Contract Act the agreement, as far 
as if consists of a promise to reward the 
plaintiff for the past services, is enforceable 
in apite of the fact that there is no con- 
sideration for the promise: Sindha Shri 
Ganpatsinghjt v. Abraham (1). 

So far, however, as the agreement consists 
of a promise to reward the plaintiff for 
possible fusure services it stands on a 
different fuoting. There is no provision by 
which the defendant could compel the plaintiff 
to perform any farther services for him. hbe 
plaintiff made no promise. In the case of Hulse 
y. Hulse (2) Jervis, O. J., delivering the judg- 
ment of the Ccurt observed: “In order to 
make the future services a good consider- 
ation for the giving of the note, we think 
is was incumbent on the plaintiff to shaw 
that there was some contract for future 
services which might have been enforced 
by the giver of the note, if the recipient 
omitted to perform it.” If that principle 
bs applied to the agraement hafora rik, then 


so faras it relates to the future services, 
it is an agreement without consideration 
and such an agreement relating to future 
services is not excepted from the general 
rale laid down in section 25 that agreements 
without consideration are void. 

The result is that the agreement is en- 
forceable only in part, as to the rest it is 
void and unenforceable. Bat the agreement 
is one and indivisible. The promised re- 
ward cannot be apportioned between the 
past and the future. It would seem to 
follow that the agreement as a whole is 
void. 

In my opinion, therefore, the decree of the 
District Judge must be affirmed and this 
appeal dismissed with costs. 


Beacacrort, J.—I agree. 
Appeal dismissed, 





MADRAS HIGH COURT. 
ORIGINAL Oivit Suit No. 325 or 1917, 
January 10, 1918. 

Present :——Mr. Justice Bakewell.” 

L. ABDUL SUKUR SAHIB—Puatntive 
VETSUS 
THe SECRETARY or STATE ror INDIA 
In COUNCIL—Deranpant. 

Income Taw Act (II of 1886), s. 81 (8), as amended 
by Act F of 1918—HEffect of amendment—Re-assessment 
of income after composition, legality of—‘As regards 
any taa not already due thereunder’, meaning of. 

The change introduced by Act Vof vlo is not 
only of the rates of tax, but under the Amendmg 
Acta R of income may be made. [p. 257, 
col, t. 

The effect of the new sub-section 3, which was 
added to section 31 of the Income Tax Act .1[ of 
ias ,is that a sub-isting agreement for composition 
is put an end to on that date snd any future 
agreemnent 18 put an end to whin any further change 
of the rate of tax is wade. The agreement still. 
subsists as to sums which have become payable but 
have uot bern actual y paid at the date of the change 
ofrate. [p 247, col. z.) 

The wo-ds ‘as regards any tax not already due 
thereunder’ limit the operation of the section to 
sams which have not become actually payable., 
[p 287, col. 2 ] 

FACtS appear from the judgment. 

Mr, L A. Govindt Raghava Aztyar, in- 
structed by Mr. P. Ttrumalocharit, for the. 
Plaintef.—The chief question in this case. 
is, in the words of issue No, 5, whether sub- 
section 3 of section 3:1 of the Income Tax 
Ast, added by the Amendment Act V of 
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1916, has the effect of determining the 
composition agreement of 1914 come to 
between the parties.” Before going into 
that question it is well for us to sonsider some 
well understood general principles which 
have to guide the Courtsin the interpre- 
tation of a fiscal enactment such as the 
Income Tax Act, IT of 1886. The first 
principle of a proper system of taxation is 
that it should be fair in its incidence and 
that no unnesessary wastage should be 
involved in its collection. 
of composition provided by section 31 of the 
Income -Tax Act is framed with a view to 
avoid yearly assessment or examination of 
accounts, which may result in vexatious or 
inquisitorial proceedings. Bearing these 
principles in mind we must now see whether 
a contract of somposition entered into for 
a period of 5 years is rendered nugatory 
by the coming into operation of the Income 
Tax Amendment Act of 1916, which added 
to section 31, by way of sub-section 3, as 
follows :— 

“Any agreement made in accordance with 
the jgrovisions of this section shall be 
detemmined, as regards any tax not already 
due thereunder, by any change, subsequent 
to the making of such agreement, in the rates 
at which the tax is assessable under Part II 
or Part IV, as the case may be, with effect 
from the date on vhay such change comes 
into foree,” 

In construing the effect and scope of this 
sub-section, we must bear in mind the prin- 
siple enunciated by English Courts of Justice 
in their interpretation of Statutes. The 
result of the English authorities .is 
that Statutes which impose pecuniary burdens 
are to be construed strictly. All charges 
upon the subject must be imposed by clear 
and unambiguous language, because in soma 
degree they operate as penalties. 

In the light of the above principle, we 
have to see whether there is anything in 
sub-section 3 which has the effect of abro- 
gating im foto an agreement entered into 
before the passing of the above sub-section. 
The sub-section says, not that all agree- 
ments made in accordance with the pro- 
visions of section 31 (1) shall be deter- 
mined ¿n toto, but it adds an important 
qualification that such agreements shall be 
determined as regards any tax not already 
due thereunder. The contrast of com! 


The agreement . 


position generally fixes a period for which 
if is to enure and the amount of income 
on which a person has to be assessed for 
the period in question. The tax is assessed 
on the amount thus fixed, and it is due and 
to be paid to the Collector every year during 
the whole period of composition. It is thus 
slear that in the words “any tax not already 
due thereunder,” the word “tar” means 
the amount of money which is to be paid 
as tax, calculated on the amount of income 
fixed for every year. That this could be 
the only meaning of the word “tas” is 
clear from the presence of the word “due”, for 
we speak of what is due of only what ig 
to be-paid to the Government or Collector. 
It cannot mean the amount of the Income 
itself, for the very obvious reason that the 
amount of income on which the tax is cal- 
culated is not due to the Government, but 
only the tax calculated on the basis of such 
income. What the section says is that any 
agreement shall ba determined only and so 
far as regards the amount of the “tax” that 
is payable to the Government, but in all 
other respects the agreement stands good. 
The use of the words as regards any tax 
not already due thereunder” has been ren- 
dered necessary because a higher rate of 
assessment will give a higher amount of 
tax on the same income. ‘The section, there- 
fore, has the effect of only changing the 
amount of tax to be paid for the unex- 
pired term of the period. It cannot affect 
the amount of income which has been once 
for all fixed for each year of the term. 
If such were the intention of the Legis: 
lature, it would have used very clear words 
and would not have added the important 
qualification “as regards any tax not already 
due thereunder.” The use of the word “deter- 
mined” also throws light on the question. 
If the Legislature thought of rendering the 
agreement void an toto, it would have used 
words like “cancelled or void.” But there 
is no such word here, The conclusion we are 
driven to by a careful reading of the ssation 
is that the Legislature wanted by inserting 
the clause “as regards any tax, eta.,” to avoid 
any apparent inconsistency in the Ast and, 
therefore, when it enhanced the rates, it 
added by way of caution that the tax 
payable on the income fixed by composition 
should be proportionately increased, 
In fact the new section has been already 
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anticipated by paragraph 5 of the agreement 
itself, : 

The Advocate-General, instructed by 
the Government Solisitor, for the Defend- 
ant, argued contra. 

JUDGMENT.—The question in this case 
is what is the true construction of sub- 
section 3 of sestion 31 of the Income Tax 
Ast of 1886 which was added to that 
section by Act V of 1916, The plaintiff 
entered into an agreement for a composition 
of the tax payable by him prior to the 
amendment of the section and maintains 
that the agreement is still subsisting, at 
least to some extent, and that he is not 
liable to a re-assessment of his income. 

Tt has been argued that the amount of 
tax entered in the agreement was deter- 
mined with -regard to the vicissitudes of 
plaintiff's trade, which might yield less 
profits in one year than in another and 
that hardship is caused by exacting the 
tax for only a portion of the term fixed 
by the agreement, whioh itself provides 
for a change of rate of tax, and that it 
must have been intended by the Lagislature 
only to alter the rate of tax and not to 
disturb the basis of the agreement, or in 
other words, not to require a re-assessment 
of income. As pointed out by the learned 
Advosate-General, the change made by the 
Act of 1916 is not only of the rates of 
tax but the new schedule prescribes new 
scales of taxation, so that the effect of 
the construction sontended for would be to 
render the new scales inapplicable. The sub- 
section provides that “any agreement ...,shall 
be determined...... by any change......in the 
rates at which the tax is assessable,” and 
the ordinary legal meaning of the word “‘de- 
termined” is “put an end to.” If the 
argument of the learned Vakil for the 
plaintiff were adopted, the word “determined 
must be read as ‘modified’, “varied”, or 
“limited” and I do not think that any 
reason has been shown for adopting sush 
a construction. 

The object of the agreement of com- 
promise is to avoid re-assessment in each 
year of the term mentioned in it, and the 
tax is thus fixed for future years as well 
as for the year in which the agreement is 
made, and the agreement ascertains the 
tax payable in each year and , fixes 
the date of payment. The tax, therefore, 


“becomes due” under the agreement on a 
certain date. 

The Act of 1916 came into forse on the 
Ist of April 1916, and the effect of the 
sub-section is that a subsisting agreement 
is put an end to on that date, and any 
future agreement is put an end to when 
any further change of the rata of tax is 
made; but the words “as regards any tax 
not already due thereunder,” i.e, under 
the agreement, limit the operation of the 
section to sums which have not become 
actually payable, so that the agreement 
still subsists as to sums which have be- 
some payable but have not been actually 
paid at the date cf the change of rate. 

By this construction all the words of 
the section are given full effect, and the 
fact that hardship may be caused to the 
plaintiff is no reason for adopting a 
forced construction. I answer the 5th 
issue in the affirmative. On this ruling 
it is unnecessary to consider the other 
issues in the case. The suit must be dis- 
missed with costs. 

By agreement of the parties Suit# Nos. 
326, 884 and 338 of 1917 are decided in 
accordance with this judgment and they are 
also dismissed with costs. 

Kutis dismissed, 





CALCUTTA HIGH COURT, 
APPEALS FROM APPELLATE DEC8REES 
Nos. 1680 anp 1969 or 1916, 
April 25, 1918. 

Present :—Mr. Justise Fletcher and Justice 
Sir Shamsul Huda, Kr. 
BAIKUNTHA NATH GHOSE—~Puatytiyy 
— APPELLANT 
VETSUS 
SODANANDA MOHAPATRA AND orgerRs—~ 
D&FENDANTS-— RESPONDENTS, 
` Bengal Tenancy Act (B.C. VHI of 1885), ss, 1044 
to 104F and 104J—“Shall be deemed to have been 

correctly settled,” meaning of, 

The words “shall be deemed to have been correctly 
settled,” used in section 104J of the Bengal Tenancy 
Act, do not merely give rise to a presumption that 
can be rebutted but crcate an irrebuttable presump- 
tion as to the correctness of rent settled in accord. 
ance with the provisions of sections 104A to 104F of 
the Bengal Tenanoy Act [p. 288, col. ¥.] 

Appeals against the decrees of the District 
Judge, Midnapur, dated the 29th June 1916, 
reversing those of the Munsif, Tamluk, dated 
the 30th July 1915. 

* FACTS appear from the judgment, 
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Babu: Mohini Mohan Ohatterjee (with him 
Babu Krishnalal Banerjee), for the Appellant, 
‘—The plaintiff claims rent on the basis of 
the finally published Record of Rights. The 
defendants did not take any steps to have 
the record corrected under section 104H of the 
Bengal Tenancy Ast, if there was any mistake. 
Not having done so the record is conclusive 
as to the entries made therein. The District 
Judge is not right in saying that seation 104J 
does not affect the case when the lands 
appertain toa temporarily settled estate. 
The decision of the lower Appellate Court 
is wrong, because the tenant cannot go 
behind the Record of Rights and show that 
the record is not correct. 

Babu Jyotish Ohunder Hasra (with him Babu 
Biraj Moran Mazumdar, for the Respondents, 
—The learned District Jadge is quite right. 
What the Settlement Oficer has done in 
this case ia to split up the tenancy. That 
was clearly beyood his jurisdiction as A 
Settler ent Officer. 
` [Buetcaer, J.— Would not that be a ques- 
tion relating to tbe incidents of the tenancy? | 

Nog Incidents of tenancy mean rights of 
easement, pasturage, etc. The question of 
splitting up of a jote is not an incident of 
tenancy. The only question that one could 
raise under section 104H is the questionas to 
the entries of rent. See Jogendra 
Nath Singh v. Secretary of State (1), A 
question of splitting up of the tenansy is 
outside the jarisdiction of the Sattlement 
Officer. A 

[Pyerc ER, J.—The language of section YO4J 
ig that the entry shall be deemed to be 
correct; it doss not say that the entry shall 
be presumed to be eorrect. | 

Toe worda deemed to be sorract” do 
- not mean that the entry cannot ba shown 
to be incorrect. It raises nothing more than 
a mere presumption that can be rebutted. 
l JUDGMENT. 

Forrcuer, J. — These are two appeals by the 
plaintif in two rent suits. The appeals are 
preferred against the decision of the learned 
District Ja ge of Midnapur, dated the «9th 
June 1915, reversing the desision of the 
Munsif of Tamluk. The case is a perfectly 
short one. The rent ‘was sued for in res- 
pect cf two tenancies in aczordance with the 


Record of Rights fiaally published under the. 


(1) 17 Ind. Cas. 921; 17 O. W. N. 836; 16 O. L. J, 
gah. 


provisions of the Bengal Tenancy Act. The 
defence was that the Settlement Officer had 
re-arranged the holdings and the two holdings 
were not held as they were originally but 
they were different holdings, although the 
same amount of land was comprised in the 
two holdings. The first question is: “ Can 
the defendants question the correctness of 
tke rent sued for, the same having been 
settled in accordance with the provisions of 
section 104A to 104F of the Bengal Tenancy 
Act ?” It is said, first of all, that the words 
used in section 104 J “shall be deemed to have 
been correctly settled” merely give rise to 
a presumption that can be rebatted. That 
obviously is not so. The words -on any 
possible construction cannot mean anything 
but that the thing ‘deemed to have been 
correctly settled ” is gonelusive. The words 
“deemed to have been correctly settled” 
mean an irrebuttable presumption and, 
being an irrebuttable presumption, it is not 
open to the defendants to show that this 
rent was not correctly settled. 

Then, the next point is about what is 
meant by the rent being correcily settled. 
The argument is that, although the tenant 
may not be able to question the amount, he 
may show that the land is not correctly 
stated in the Record of Rights and that, 
therefore, heis not liable to pay the rent 
which has been deemed to have been correctly 
settled. That seems tome to be quite im- 
possible on the wording of the section. 
Ccrrectness of the rent means that the 
amoont stated is correct with reference to 
the amount of rent entered in the record. 
It is shown quite clearly by section 104H, 
sub section (3) (d), in giving one of the 
grounds on which a suit can be instituted by 
a person whois aggrieved by an entry ofa 
rent settled ina settlement rent roll, It is 
quite impossible to say that when the rent is 
deemed to be coxrectly settled the tenant can 
go behind the record and show that the record 
is wrong. I think, therefore, that the 
denision of the learned District Judge is 
wrong and that the appeals must be allowed. 
The decrees of the lower Appellate Court are 
accordingly set aside and the decrees passed 
by the Munsif restored with costs both in this 
Court and in the lower Court. 

SaamsvL HUDA, J.—I agree. 

Appeals allowed, 
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NAGPUR JUDICIAL COMMISSIONER’S 
A COURT. 

Crimtnat AppgaL No. 175 or 1917. 
December 20, 1917. 
Present:—Sir Henry Drake. Brockman, KT, 

J. 0, ` 
GORELAL akas DURGA TELI— 
ÅCCUSED— APPELLANT 


VETSUS | 
EM PEROR— RESPONDENT, i 

Criminal Procedure Code (Act V of 1898), s. 35 
(1) —Magistrate, death of-- District Magistrate, case 
taken up by -District Magistrate, whether succeea 
deceased Magistrate. ' 

On the death of a Magistrate empowered undér 
section 30, Criminal Procedure Code, the District 
Magiatrate, being the only remaining Magistrate, in 
the District having powers under that section, took 
upon his file a case which was being tried by the 
deceased: 

Held, that the District Magistrate must be regard- 
ed as having succeeded the deceased Magistrate 
within ths meaning of section 350 (1), Criminal 
Procedure Code [p. 290, col. 1.] 

A liberal construction should be placed upon the 
provisions of section #60 (1) of the Criminal Pro- 
cedure Code. |p. 290, col. 1.] 

Mohesh Chandra Saha v. Emperor, 35 C. 457; 12 C. 
W.N. 416; 7 O. L. J. 488; 7 Or. L. J.220, Palaniandy 
Gounden v. Emperor, 1 Ind. Cas. 54; 32 M. 218; 5 M. 
L. T, 218; 9 Cr. L. J, 146, Kudrutullah v. Emperor, J4 
Ind. Cas. 314; 39 C. 781; 18 Cr. L. J. 218, followed. 

Emperor v. Gokul, 17 C. P. L. R.159, Ladya v. 
Emperor, 1 N. L, R. 187; 2 Cr. L. J. 82C, distinguished. 

Appeal against the jadgment, finding and 
sentence of the District Magistrate, Sangor, 
under section 420 of the Indian Penal Code, 
in Criminal Case No. &8/30/s of 1917, 
decided on 16th November 1917. 

The Hon’ble Mr. G. P. Dick, for the Crown. 

JUDGMENT.—I admitted this appeal 
not because I bad any doubt as to the 
sufficiency of the evidence for the prosecu- 
tion upon the charges framed against the 
appellant but because the case presented 
certain unusual features and I wished to 
be satisfied that the procedure adopted 
was legal. 

. After sema proceedings before a Magis- 
trate of the Ist Class with whieh I am 
not now concerned, the case against the 
appellant was transferred on the 13th October 
by the District Magistrate to the file of Mr. 
Bomanji Mancherjee, Extra Assistant Com- 
missioner, a Magistrate empowered under 
section 80, Crimfnal Procedure Code, the 
Police having reported that the appellant 
had been previously cenvicted several times 
under section 420, Indian Penal Code. Mr, 
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Bomanji Mancherjee examined 6 witnesses 
for the prosecution, questioned the appel- 
lant and on the 24th Ostober charged him 
with two offences pinishable under section, 
420 aforesaid. The plea of the appellant 
and his defence were then recorded and 
the Magistrate, without recording 8 judg- 
ment in the manner prescribed in paragraph 
=” of this Court’s Criminal Circular No. 1-17, 
added a postscript to the record of the 
appellant's examination which begins as 
follows :— : 

‘Aroused examined after he was found 
guilty of the two charges of cheating as 
to his previous convictions.” 

The previons convictions were denied, the 


appellant stating that his real name is 
Gorelal, not Darga, the latter baing the 
name of the person who suffered those 


convictions. There is no entry in the 
order sbeet to show what followed, but 
it is clear from the depositions that 
three witnesses Were examined to prove 
the appellant’s identity with Durga Teli 
and that the case was then adjourned to 
the 30th Ostober for further evidence on 
the point. In the interval Mr. Bomanji 
Mancherjee died. The case was takeh up on 
the 30th Ostober by the District Magitrate, 
who examined one more witness regarding the 
previous convictions and then recorded a jadg- 
ment convisting the accused of both the 
offences with which he had been charged. 
The appellant was asked whether he wished 
to recall any witnesses and replied in the 
negative. In response to an enquiry by 
this Court the District Magistrate has 
certifed that he was also asked whether 
he desired to call witnesses on any point 
and that hesaid he did not wish to do so. 
In his grounds of appeal the appellant 
states that he desired to produce witnesses 
to negative his alleged identity with Durga 
Teli, but in the face of the District Magis- 
trate’s certificate I am unable to accept 
this allegation as true. As regards the 
merits of the case I think it is certain that 
he cheated Musammat Maharani P. W. No, 2 
of the Ghi and money and Debi P. W. 
No. 6 of the lota in evidence. The defence 
that the entire case has been fabricated by 
the head constable Hazarilal (P. W. No. 1) 
deserves no serious consideration. Hazarilal 
himself deposed in cross-examination that 
he had never met the appellant before he 
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‘arrested ‘him at Khaijra on the 23rd 


August, and I have no hesitation in entirely 


disbelieving the story of their relations told 
in the statement of defence and in the 
grounds of appeal. 

On the death of Mr. Bomanji Mansherji 

the District Magistrate appears .to have 
been the only remaining Magistrate hav- 
ing powers under section 30, Criminal 
‘Procedure Code. He had necessarily, there- 
fore, to take the oase on his own file 
unless its disposal was to be delayed. 
. In these circumstances 1 think the 
District Magistrate must be regarded as hay- 
ing succeeded the deceased within the mean- 
ing of section 350 (1), Criminal Proaedure 
Code. However narrowly that provision 
be coustrued, the facts are not on all fours 
with those in either Emperor v, Gokul (1) 
or Ladyı v. Emperor (2), in. which. transfer 
to a District Magistrate had taken place 
under section 345 and the proviso to section 
348 of the Code respectively. Moreover, 
more recent authority is in favour of 
placing a much wider construction upon 
section 350 (1). See Mohesh Chandra Saha v. 
Emperor (3), Palaniandy Gounden v. Emperor 
(4), K@drulullah v, Emperor, (5) and that view 
was fayoured by this Court in the desisions 
above sited. 

The appellant is manifestly an incorrigible 
sheat who has adopted a well thought out 
method of defrauding his victims. The 
punishment inflicted is not excessive and 
the appeal is dismissed, 

Appeal dismissed, 


(1) 17 C. P. L. R. 159. 
` (2) 1 N. L. R. 187; 2 Gr. L. J. 820. 
~ (81350. 457; 12 0. W. N, 416; 7 C. L. J. 488; 7 Cr. 
In J. 220. 
(4) } Ind, Cas. 54; 32 M. 218; 5 M. L. T, 218; 9 Cr. 
L. J. 146. 
(5) 14 Ind. Cas. 314; 39 C. 781; 13 Or. L. J. 218. 





ALLAHABAD HIGH COURT. 
CatminaL Rersrenoe No, 135 or 1918, 
May 6, 1918: 
Pressnt:—Juatice Sir George Knox, Kr., 
HAIT RAM-— APPLIGANT 
VETSUS 
GANGA SAHAI AND orazrs—Oprosire 


PARTY, P: 
"Griminal Procedure Oode (dct V of 1898), Ch. 


-INDIAN OASES. 
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XVIII, ss, 209, 250, 253 — Penal Code (Act XLV of 
1860 , s. 494—Offence triable by Court of Session—- 
Inquiry by Magistrate—Discharge of accused—-Compen- 
sation, order of, whether can be passed by Magistrate — 
Jurisdiction— Magistrate, powers of. 

All that a First Class Magistrate has jurisdiction 
to do in the case of a charge of an offence triable by 
the Court of Session is to follow the procedure laid 
down by Chapter XVIII of the Code of Criminal 
Procedure. In that chapter neither section 250 nor 
section 253 finds any placo. Therefore, the Magis- 
trate has no power to award compensation to the 
accused when discharging them under section 209. 
[p. 290, col. 2; p. 291, col. 1.] 

Under section 209 of the Code of Criminal Pro- 
cedure a Magistrate is not authorised to write a 
judgment inacase triable by a Court of Session; 
all that he is empowered to do is to record reasons 
for a discharge, if he make such an order, and to pass 
the order of discharge. {p. 291, col. 1] 

Criminal reference made by the Second 
Additional Sessions Judge, Aligarh. 

Mr. O. J. A. Hoskins, for the Applicant. 

Mr. Nehal Chand, for the Opposite Party. 

JUDGMENT.—tThis isa reference made 


by the Second Additional Sessions Judge of 


‘Aligarh. Hesends us an order passed by a 


First Class Magistrate of Etah, ordering the 
discharge of several persons acoused before 
him and directing the complainant to pay 
sompensation to the accused persons. The 
order directing payment of compensation is 
undoubtedly to my mind illegal and must 
be’ set aside. The offences with which the 
accused were charged was really an 
offence under sestion 494 of the Indian 
Penal Oade; sections 363 and 420 of the 
Indian Penal Code, which were added as 
sections under which the accused were 
alleged to be guilty, were mere appendages to 
the original section. The Magistrate had 
no jurisdiction to try the offence under sec- 
tion 494 of the Indian Penal Code. Sestions 
250 and %53 of the Code of Criminal 
Procedure are to be found, one in a chapter 
whieh deals with the trial of summons 
cases by a Magistrate, and the other ina 
chapter dealing with the trial of warrant 
eases by Magistrates. This was neither a 
summons nor a warrant case, All that 
the First Class Magistrate had jurisdiction 
to do in a oase of a charge of an offence 
under section 494 of the Indian Penal 
Code was to follow the procedure Iaid 
down by Chapter XVIII of the Code of 
Criminal Procedure. In that chapter uei- 
ther section 250 nor saction 258 finds any 
place. The order directing payment of 
compensation is set aside and the com- 
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pensation or such part of it as may have been 
paid will be at once refunded. 

In going into the case, however, a more 
important question arises, and that is whether 
the Magistrate, Babu Brij Nath Ugra, 
was justified in discharging the acoused. 
I hold that he was not. He has evi- 
dently misconceived the purpose and the 
intention of section 209 of the Code of 
Criminal Procedure. He has written a 
-Judgment in the case. Now if the learned 
Magistrate will look at section 209, he 
will find that he is not authorised to 
write a judgment in a case triabla by a 
-Court of Session; all that he is empowered 
to dois to record reasons for a discharge, 
if he make such an order, and to pass the 
order of discharge. This Court has gone 
into the matter at considerable length in 
the case of Fatiu v. Fattu (1). The learned 
-Magistrate has done exactly what this 
Court in the oase cited above condemned. 
He has oriticised the evidence given with 
painful minuteness. He has found it 
entirely unreliable and worthless, and be 
has written a paragraph saying that he is 
dealing with the complainant for making a 
malicious complaint without any foundation 
fo harass the accused. The ease has to 
be thoroughly enquired into. A thorough 
and complete enquiry has not been made. 
I set aside the order of discharge and I 
return the oase to the District Magistrate 
of Htah who will direst Babu Brij Nath 
Ugra, if he is still there, or some other 
Magistrate competent to hold inquiry to 
fake any further evidence that may be 
‘offered, to examine the aconsed, and to 
commit them to the Court of Session for 
trial. 

Order set aside. 


(1) 26 A. 564; A. W. N. (1904) 1251 A. L. J. 292; 
1 Cr. L. J. 510. 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 1335 or 1917. 
December 7, 1917. 
Present:—Justice Sir Charles Chitty, KT., and 
Mr. Justice Smither. 

BILAS ROY CHAUDHURI AND ANOTHER 

—Accrsep—PETITIONERS < 
VETSUS 
RAM GOPAL KHEMKAR—Comp.alnaxt 


— Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 96, 98 
— Search warrant, object of, in theft case. 

in & case of theft the whole object of issuing a 
search warrant under sections 96 and 98, Criminal 
Procedure Code, to search the honse of the accused 
for the property alleged to be stolen, is to secure for 
the purpose of the trial identification of the property 
and to ascertain whether it is really in the possession 
of the accused or not, [p. 292, col. 1.) 

A delay of more than three weeks in the issue of 
a search warrant ina prosecution for theft defeats the 
purposefor which the warrant is issued. [p. 292, col. 1.] 


Rule against an order of the Chief 
Presidency Magistrate, Calcutta, dated the 
29th November 1917, 

Mr. Langford James and Babus Manmotha 
Nath Mukerjee, Tarak Nath Sadhu, Suresh 
Chunder Mitter, Satindra Nath Mukerjee and 
Oharu Chander Mitra, for the Petitionegs. 

Babu Probodh Chunder Chatterjee, for the 
Opposite Party. 

J JUDGMENT .—~In this case Bilas Roy Chou- 
dhuriand Biseswar Lal Lohia were accused 
before the Presidency Magistrate of criminal 
trespass and theft, the complainant being Ram 
Gopal Khemkar. On applying for processes 
on 6th November last, the complainant also 
applied fora search warrant to search the 
house of the accused No. 1, alleging that 
there would be found the property belong: 
ing to him which had been removed from 
his place of business at 203/1, Harrison Road, 
The matter was then before Mr. Keays, the 
Second Presidency Magistrate. No order was 
passed onthe 6th and that application was 
renewed or fresh applications were presented 
on 9th, 13th, 22nd, 26th, 28th and 29th. 
Eventually on 29th November, Mr, Swinhoe, 
the Chief Presidency Magistrate, who had 
taken the case on to his own file during 
the absence of Mr, Keays, passed an order 
for the issue of a search warrant returnable 
on Ist December 1917. That day the 
accused No. l applied to this Court and on 
30th November obtained a Rule, apparently 
in the presence of the opposite party, calling 
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upon the Chief Presidency Magistrate and 
the opposite party to show cause why the 
order directing the issue of the saarch 
warrant should not be set aside or sus- 
pended. At thè same time the execution of 
the searah warrant was stayed. That was 
a weekago.. The matter came before us 
on Tnesday last. It was adjourned till 
yesterday for the filing of affidavits in 
reply by the complainant and was then 
fully argued. The only question bsfore us 
on the Rule is whether the search warrant 
issued should ba set aside or suspended. 

ow, the order for the searsh warrant 
made by the Magistrate was for return on 
the ist. That day has passed by efflaxion 
of time and I prasume that if the matter 
now goes back to the Magistrate, it will be 
necessary for him, if he does issue a search 
warrant, to make it returnable on some 
future date. The order, therefore, of the 
Magistrate of 29th November cannot be 
carried out as it at present stands. We 
wish to say that, in our opinion, though the 
procedure adopted in the Magistrate’s Court 
was not contrary to the astual letter of 
sections 96 and 93, Criminal Procedure Code, 
it waseso dilatory that it conld only tend 
to defeat the object which the complainant 
had in view (and presumably the Chief 
Presidency Magistrate by his order ‘cf 22nd 
November had in view) of finding ont by a 
surprise visit whether the property which 
the complainant said was in the possession 
of the acaused No. 1 was actually in his 
possession at the place named. The whole 
object of issning a search warrant, under 
the circumstances like this, is to secure 
for the purposes of the trial identification 
of the property and to ascertain whether it 
is really in the possession of the accused or 
not. Delay, as in this case, of more than 
three weeks could not but operate to defeat 
that purpose. There was, however, as we 
said before, nothing actually irregular or 
contrary to the sections of the Code in the 
Magistrate’s proceedings. 

The matter has ‘been argued at great 
Jength before us and during the week which 
has elapsed singe the Rule was issued a 
number of facts have been alleged, some of 
waich certainly wére not before the Magis- 
trates when the applications were made to 
them. The complaina states that the 
breaking opas of his place of business and 
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the removal of the property therefrom was. 
a design by the accused No. 1 to hamper 
him in his business and possibly also to 
make things more difficrlt for him in the 
insolvency proceedings which were then 
pending against him. On the other hand, 
the aceused No. 1 alleges that he broke 
open the door of this guddi or rcom in 
order to resume possession of it as the land- 
lord of the complainant, which admittedly 
he was. Heerayr, that the Official Assignee 
had on 24th August removed all the 
properties of the complainant from that 
room and that it was empty except fora 
chisel, a hammer, a few gunnies and rome 
waste paper. It is quite unnecessary for us, 
and it would be improper, I think, for us, to 
decide on tbese questions of fact. 

The Rule must, I think, be discharged on 
the ground that the Magistrate has not 
committed any error of jaw or procedure 
in issuing a search warrant. It is a matter 
in the discretion of the Magistrate,and it 
cannot be said in this case that he exercised 
that discretion in such a way as to render 
his uct illegal. Moreover, the order for the 
warrant having expired a fresh warrant 
will in apy case be necessary. The case 
will be sent back to the Chief Fresidency 
Magistrate to be dealt with by him or such 
Magistrate as he may select. As to whether 
the Magistrate who has charge of the case 
will think if neceseary or advisable at the 
present stage to issue a fresh search 
warrant must be left to that Magistrate 
to consider. It may be that having regard 
to the facts which have been alleged here 
the Magistrate may think it better to hold 
an enquiry before issuing a warrant. He 
may also, if he thinks right, hear what the 
accused has to say. In that we do not wish 
to fetter the desision of the Magistrate and 
we leave itto him to determine, The only 
order of the Court now is that the Rule is 
discharged. 


Rule discharged. 


Yol. KLVI I 
IDU JOLAHA t, EMPEROR, 


PATNA HIGH COURT. 
CriminaL Appeat No, 241 or 1917, 
December 14, 1917, 
Present;—-Mr, Justice Roe and Justice Sir 
Ali Imam, Kr. - 
IDU JOLAHA— APPELLANT 
versus 


HMPEROR—Responpent. 

Penal Code (Act XLV of 1860), ss. 30, 47i—Forged 
document—Filing document with plaint, whether 
amounts to user-——Account paper acknowledging liabi. 
lity, whether valuable security. 

Where a document is filed with the plaint in a suit 
but is not used in the course of the case, there is 
‘user’ of the document within the meaning of section 
471 of the Penal Code. ip. 293, col. 2.] 
> An account paper, which purports to be a document 
whereby a person acknowledges that he lies under a 
legal liability, is B valuable security within the 
‘definition given in section 30 of the Penal Code. 
[p. 294, col. 1.] 


Criminal appeal against an order of the 
Sessions Judge, Saran, dated the 8rd Septem- 
ber 1917. 

Mr. Muhammad Yunus (with him 
Narendra Nath Sen), for the Appellant, 

Mr. Muhammad Fakhruddin (Government 
Pleader), for the Crown. 

JUDGMENT.—The facts of this case 
are that there lived in Nelphamari in the 
District of Rangpnr two families of 
Bengali gentlemen, one of which we may call 
Halakhdhar’s family and the other Harender’s 
family. These two families are on very 
bad terms. In Gopalganj lives the family 
of Snbdhan Haji and Idu Mia. Subdhan 
Haji has been for sometime living in 
Nelphamari in Harender’s house. In 1914 
Saobdhan instituted a civil suit against 
Halekhdhar claiming some Rs. 200 on a bond, 
That suit was dismissed on the 4th Sep- 
tember 1914, In it Idu was a witness. 
The papers of this case were shown toa 
Bengali gentleman living in Gopalgunj, 
Mr. Raj Chandra Banerji, now a Head 
Master of the Gopalgunj English High School, 
by Idu Mia. idu when showing him fhe 
papers asked the Head Master's advice as 
to instituting a similar suit in Gopalgnuaj. 
The Head Master remembers distinstly that 
he said to him, it is against your religion 
to institute a falsa suit. Də not do so.” 
No auit was instituted by Idu, bat in April 
1915 a suit was institated by one Jodha, 
who, as the evidence shows, was under the 
inflaencs of Idu, against Halakhdhar of 
Nelphamari, In it, with the plaint i in the 
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suit, were filed three letters said to have 
been written by Halakhdhar to Jodha and 
an aacount said to have been made up and 
signed by Halakhdhar. On the case coming 
to trial the Courts were agreed that the 
suit was a false suit and that the documents 
used in support of it were forgeries. Sane- 
tion was, therefore, given to prosecute Jodha 
for bringing the false case and Subdhan 
and Idu for abetting the institution of the 
case and the use of these documents as 
genuine. Subdhan has been acquitted by 
the Sessions Judge, Jodha has been convicted 
and files no app2al. Idu has also been oon- 
victed and is the appellant before us 

Upon a narrative of the case there can 
be no doubt whatever that the case was in 
all probability not Jodha’s case at all bat 
Idu’s case: and this probability is lifted 
to the level of certainty by the evidence 
of the Pleader employed nominally by Jodha, 
Babu Chandra Gokhul Prasad. He tells us 
that the interest taken by Idu in the case 
was not that of a friend ora legal agent, but 
that of a principal, This evidence, coupled 
with the evidence of the Head Master as to 
Idu’s desire to bring in Gopalgunj case 
which would obliterate the pain of the defeat 
at Nelphamari, is to us conolusive evidence 
that this case was not Jodha’s case but 
Idu's case and, it being admitted by the 
appellant in this case that Jodha’s oase 
was a false ease and the documents used in 
support of it forgeries, it follows that Idu 
must have known that they were forged 
when he brought about their use in the false 
case instituted by his tool Jodha 

Mr. Yunus asks us to rely on the case 
of Ambika Prasad Singh v. Emperor (1), 
in support of his proposition that inasmuch 
as all the three letters were not exhibited 
but only the account, the three letters being 
filed only with the plaint but not usedin the 
course of the case, there has not been user 
within the meaning of section 471. The case 
of Ambika Prasad Singh v. Emperor (1) has 
been fully dealt with in Mobarat Ali y. 
Emperor (2),- and, indeed, one of the 
learned Judges who decided the former oase 
distinguished -that case onthe ground that 
the documents used in the former case’ 


(1) 85 C. 820; 8 Cr. L. J. 398. 
(2) 15 Ind. Oas. 8l; 17 C. W. N, 94; 18 Or. L., J. 
"449. 
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were not documents upon which the decision 
of the case dependas, in the sense that the 
documents filed with the »vlaint are the 
basis of a civil suit,- Ib cannot be denied 
that inasmuch as doéuments not filed with 
the plaint may be rejected and their nse 
refused at a subsequent stage of a case, 
and the first step towards the admission 
being the filing of them with the plaint, 
the filing of documents with a plaint is 
user, 

We are asked to say that the sentence, 
which in this case is five years’ rigorous 
imprisonment, is excessive. Mr, Yunus in 
this connection urges that the account paper 
is not a valuable security. It purports to 
be a document whereby a person acknow- 
ledges that he lies under a legal liability, 
and isa valuable security within the defi- 
nition given in section’ 30 of the Indian 
Penal Code. The decision in Queen- Empress 
vy. Ramasami (3) supports this view, if 
support were necessary. The sentence 
cannot be said to be excessive. The appeal 
is dismissed. 
l ‘ Appeal dismissed. 


(3)°12 M. 148; 1 Weir 533; 4 Ind. Dec. (N. s.) 452. 


ALLAHABAD HIGH COURT. 
Criminal Reverence No. 210 of 1918. 
April 15, 1918. 
Present:-—-Justice Sir P. O. Banerji, Kr, 
SUKRU —Acocussp— APPLICANT 
eT sus 
EMPEROR — PROSECUTOR. 

U. P, Excise Act (IV of. 1910), ss. 66 (a), 71—~ 
Accused in possession of liquor — Presumption — Offence, 

Accused admitted that his son was ill and that he 
had brought a small quantity of liquor from his 
brother-in-law: 

Held, that the only ‘presumption to which the 
admission gave rise was that the accused was in 
possession of an exciseable article, and not that he 
had himself manufactured the liquor. 

Oriminal reference made by the Sessions 
Judge, Allahabad. 

JUDGMENT,—The accused in this case was 


convicted on his own plea of being in posses- 


sion of illicit liquor and was sentenced under‘ 
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EMPER@R V. LACHHMAN DAS. 
section 60 (a) of the Excise Act to ond 


‘and a half months’ rigorous imprisonment. 


The statement of the accused which the 
Magistrate apparently accepted was that 
his son was ill and that he 
had brought a small quantity of liquor 
from his brother-in-law. The Magistrate 
was of opinion, as he states in his ex- 
planation, that under section 71 of the 
Act the presumption was that the accused 
had himself manufactured the liquor. 
No such presumption arises in the case, 
The only presumption is that the accused 
was in possession of an exoiseable article. 
This, however, the accused himself admit- 
ted. Under the circumstances the sentence 
of imprisonment was unduly severe and 
was not called for. I accordingly reduce 
the sentence to one of a fine of Rs, 10 
or, in default, to one week’s rigorous im- 
prisonment. If the fine is paid the bail 
bond given by the accused will be dis- 
charged. 
Sentence reduced, 


PUNJAB CHIEF COURT. 
CRIMINAL Appear. No, 199 or 1917, 
April 15, 1918. 

Present: — Sir Henry Rattigan, Kr., Chief 
Judge, and Mr, Justice Le Rossignol. 
EMPEROR — APPELLANT 
teOrsUus 
LACHHMAN DAS AND OTHERS— 
RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 417— 
Appeal from acquittal, when maintainable—-Culpability 
of accused—Benefit of doubt. 

Before the Chief Court will interfere with an 
acquittal, the culpability of the accused must be 
very clear and indubitable. [p. 295, col. 1.] 

Where, therefore, in an appeal from an order of 
acquittal passed by the Sessions Judge on appeal 
from a conviction under section 219 of the Municipal 
Act, 1911, it appeared that the proceedings of the 
Municipal Committee were highly misleading to the 
respondent: 

Held, that this wes not a fit case for interference 
by the Chief Court. [p. 296, col, 1.] 

Appeal from the order of the Sessions 
Judge, Ambala, dated the 5th September 
1916, reversing that of the Magistrate, 
Ist Olags, Simla, dated the 17sh July 1916, 


and acquitting the respondents, 


t 
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Lala Mul Chand, R. S. (Public Prosecutor), 
for the Appellant. 

Mr. Beechey and Bakhshi Tek Chand, for 
the Respondents. 

JUDGMENT.—This is an appeal from 
an order of acquittal passed by the 
Sessions Judge on appeal from a conviction 
under section 219 of the Municipal Act, ITI 
of 1911. 

The charge against the respondents was 
that they had applied tothe Municipal Com- 
mittee of Simla for permission to build and 
had received permission to build according 
to a plan which they had submitted and 
which was sanctioned, but that subsequently 
they had constructed the building not in 
accordance with the sarctioned plan. 
~ After hearing the learned Assistant 
- Government Advocate we hold that this is 
far from being a case in which we should 
interfere, for the best sonstrustion that can 
be placed upon the proceedings of the 
. Municipal Committee is that they were 
highly misleading to the respondents. The 
obvious meaning of the Committee’s 
resolution, P-5, dated the 2nd December 
1914, is that provided the respondents 
paid a fine of Rs. 500 they were at 
liberty to proseed with their building in 
deviation of. the plan originally sanotioned. 
The fine of Rs. 500 was admittedly paid and 
even if the intention: of the- Committee 
was not such as it appears to be from 
the wording of their resolution, the res- 
pondents had every reason to suppose that 
the intention of the Committee was what 
the resolution made it appear to be. 

_ Before this Court will. interfere in an 
appeal from acquittal, the culpability of 
the respondents must be very clear and 
indubitable and these conditions are not 
satisfied in this case. We dismiss the 
appeal, - T 


Appeal dismissed. 


kaa Ka E 


ALLAHABAD HIGH COURT. 
CriminaL Rererence No, 239 or 1918. 
May 3, 1918. 
Present Justice Sir George Knox, Kt. 
| NANHE—Accusep—AprLicant 
versus 
EMPEROR—Prosscoror. 
: Criminal Procedure Code (Act V of £898), ss, 118, 
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“ 


514—Surety offering house property as security— 
Security, whether to be accepted. 

Accused was ordered under section 118 of the 
Criminal Procedure Oode to furnish a bond for 
Rs. 200 and te provide one respectable and reliable 
surety in Rs. 100,° A surety came forward and 
offered as security house property which the Tahsil- 


“dar reported to be worth Rs. 600, The surety was 


also reported to be respectable: 

Heid, that the surety andthe security offered 
might be accepted, notwithstanding that so long as 
the surety was alive only moveable property could, 
for default under section 514 of the Criminal Pro- 
cedure Code, be attached and sold for recovery of 


the penalty. 


Criminal reference made by the Sessions 
Judge, Budaun, 
JUDGMENT.—The Sessions Judge of 
Budaun has referred the following matter. 


‘One Nanhe was ordered under section 118 


of the Criminal Prosedure Code to furnish 
a bond for Rs. 200 and to provide one 
respectable and reliable surety in Rs. 100. 
A surety came forward and offered security. 
The security was house property, about 
which the ‘Tahsildar reported that the 
house owned by the surety was worth 
Rs. 500 and that he was a respectable 
person, Still the Magistrate refused to 
accept it, on the ground that under*section 
514 of the Criminal Prosedure Code only 
moveable property can be attached and 
sold for the recovery of any penalty ordered 
under that section. No proceedings sould 
be taken against a house and the District’ 
Magistrate considered the security insuffi- 
cient. While it is true that so long as a 
surety is alive only moveable property can, 
for default under section 514 of the Criminal 
Procedure Code, be attached and sold for 
recovery of penalty, yet I agree with the 
learned Sessions Judge that if the house 
offered as security is worth Rs. 509 and 
the surety is reported by the Tahsildar to 
be a respectable person, the security should 
be accepted. I set aside the order of the 
learned District Mag’strate and direct that 
the surety and security offered be accepted. 
Let the record be returned. 
Order set aside. 


~ 
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PATNA HIGH COURT. 
Crimtnau Revisron No. 154 of 1918. 
May 14, 1918. ; 
Present:—Mr. Justice Jwala Prasad. 
HIMMAT MIAN AND OTHERS 
— PETITIONERS | 
versus | 


KHMPEROR— Opposite Party. 
` Ciiminal Procedure Code (Act V of 1898), ss. 107, 
144, 145 — Jurisdiction of Magistrate to drop proceedings 
under s. 107 and to start proceedings under s, 145— 
Proceedings under s 145, termination of. 

It is competent for a Magistrate taking cognizance 
of a case under section 107 of the Criminal Pro- 
cedure Code or holding an enquiry under that section 
to drop the proceedings under that section and to 
proceed under section 145. Sections 107, 144 and 
145 all give summary jurisdiction to Magistrates to 
take action in order to prevent a breach of the 
peace when such a breach is imminent. There is 
a very thin line of demarcation between these 
sections, Whenthere is a clear dispute regarding 
the possession of land the proper section to proceed 
under is section 145, which not only is more effective 
in order to prevent a breach of the peace but also is 
one that causes ihe least prejudice to the contending 
parties [p. 27, col. L] 

Where proceedings under section 145 of the 
Criminal Procedure Code are started and evidenco 
is recorded, the proceedings can only be terminated 
by a dapision upon the evidence as to the pos- 
session gf the contending partiesunder clause (4) of 
section 145. [p. 297, col. 2. ] 

Under clause 6 of section 145a Magistrate can 
drop proceedings upon the ouly ground mentioned 
therein, viz, that there no longer exists any imminent 
danger of a breach of tho peaco. [p. 297, col. 2.] 


Criminal revision from an order of the 
Deputy Magistrate, Dhanbaid, dated the 2nd 
February 1916. 

Mr. G. 0. Pal, for the Petitioners. 

Mr. Sishir Kumar Mitter, for the Opposite 
Party. 


JUDGMENT.—This application is directed 
against an order of the Deputy Magis- 
trate of Dhanbaid, dated the zod February 
1918, directing an enquiry under section 107 of 
the Code of Criminal Procedure and drop- 
ping proceedings then pending under sec- 
tion 145 of the ‘Code of Criminal 
Prosedure. 

On the 23rd July, 1917 upon a Police 
report the Deputy Commissioner drew up 
proceedings under section 107 of the Ccde 
of Criminal Procedure against the second 
party-petitioner in this Court. On the 
4th August 1917 he transferred the case 
to the file of Mr. S. N. Chatterjee, 
Deputy Magistrate, for disposal. The case 
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was taken up after some adjournments on 
the 17th August 1917. On that date Mr. 
Chatterji, on a perusal of the written 
statements, and the Police report, thought 
that the proceeding under section 107 
was not necessary and was not an effective 
measure to decide the dispute between the 
parties and. permanently prevent a breach 
of the peace. He, therefore, dropped the 
proceeding under section 107, and instituted 
one under section 145 of the Code of Criminal 
Procedure. 

The case remained on the file of Mr, 
OChatterji up to the 19th November 1917, 
when it was transferred to the file of 
another Deputy Magistrate Mr. Sen. Mr. 
number of witnesses on 
behalf of the first party and before he 
sould finish the case he was transferred 
from the station. On the 2nd of February 
1913 the case was then placed on the 
file of the Deputy Commissioner. The 
Deputy Commissioner by his order of that 
date revived the proseedings under section 
107 which had been stopped by Mr. 
Chatterji on the 17th August 1917, and 
he further dropped the proceedings under 
section 145 initiated by Mr. Chatterjee. 
The case was then transferred to Mr. 
Chatterji again for trial.” The petitioner 
2nd party has now moved this Court 
against this order of the Deputy Com- 
missioner. Before moving this Court the 
petitioner had also made an application to 
the Sessions Jadge of Purulia, who by his 
order of the 1¥th March 1918 rejected 
that application. The ground upon which 
the Deputy Commissioner set aside the 
order of Mr. Chatterji dropping the pro- 
ceedings under section 107 and initiating 
proceedings under section 145 is that 
Mr. Chatterji had no jurisdiction to drop 
the proceedings under section 107 which 
were initiated by the Deputy Commissioner 
on the 23rd of July 1917. The Deputy 
Commissioner was of opinion that Mr. 
Chatterji should have finished his enquiry 
under section 107 and passed orders under 
sections 118 and 119 of the Code of 
Criminal Procedure. The case was made 
over to Mr. Chatterji by the order of the 
Deputy Commissioner of the 4th Augnat. 
This order isin the following terms: “To 
Babu Srinath Chatterji, Deputy Magis- 
trate, for disposal,” The order is apparently 
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under section 192 of the, Code, of Criminal 
Progedure, for there is no other section 
in the Code whereby the Deputy Commis- 
sioner was’ empowered to transfer the case 
to any Magistrate subordinate to him. It 


was not the offence that was transferred - 


but the whole case, as the terms of that 
setin as well as the order of the Deputy 
Commissioner himself ‘would indicate. Mr, 
Chatterji had, therefore, seisin of the entire 
ease and if was competent for bim at any stage 
of the case to drop the proceedings under 
-section 107 and to institute another proceeding 
under section 145. In his order of the 
17th August Mr. Chatterji has set forth 
in detail’ the reasons upon which the 
order was passed. He has come to a 
definite conclosion upon reading the Police 
report and ` the statements of the parties 
“that there was a definite land dispute”, 

and” that the, 2nd party. against a 
the ‘order under section: 107 was in the 
first instance passed “laid ‘claim to be in 


possession of the land to which the Ist- 


party attributes the enmity.” It is com- 
petent for a Magistrate taking cognizance 
of a case under section l07 ‘or holding an 
enquiry under that section to drop the 
proceedings under that section and to 
proceed ander section 145. Sections 107, 
144 and 145 all give summary jurisdic. 
tion to Magistrates to take action in 
order to prevent a breach of the peace 
when such a breach. is imminent. There 
is a very thin line of demarcation be- 
tween these sections, When there is a 
clear dispute regarding the possession of 
land, it has been held more than once that 
tbe proper section is 145, which not only 
ig more effective in order to prevent a 
breach of the peace but also is one that 
eauses the least prejudice to the’ contend- 
ing parties. Mr. Chatterji who had 
-geisin of .the case came to the conclusion 
that,the proper section to proceed under 
was section 145. It is impossible to hold 
that the discretion used by him was im- 
proper, vor is it within the province of 
the Court to come to any decision upon 
the point. It is sufficient to say that Mr. 
Chatterji had jurisdiction to take pro- 
ceedings utder section 145. It is admitted 
on all hands that there was an imminent 
danger of a breach of the peace and that 
some measure under the Code was necessary ° 
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either under section 107 or section 145. 
Proceedings under section 145 having been 
instituted they could only be concluded by 
the procedure laid down in the Code. The 
Magistrate to whom the ease was made 
over for enquiry and disposal was Mr. 
Sen. He went into evidence ; the proceed- 
ings could only be terminated by a decision 
upon the evidence as to the possession of 
the contending parties under clanse 4 of 
section 145. Under clause 5 of that 
section the Magistrate could drop pro- 
ceedings upon the only ground mentioned 
therein that there no longer existed any 
Imminent danger of a breach of the pease. 
This ground does not at all exist in this 
ease. The Deputy Commissioner had no 
jurisdiction to revise the order of Mr. 
Chatterji or that of Mr. Sen under 
section 145; such a jurisdiction has been 
taken away by section 435 of the present 
Code of Criminal Prosedure., Suppose he 
had the seisin of the case after the trans- 
fer of Mr, Sen, he could not drop the 
proceedings as. the condition laid down in 
clanse- 5 of section 145, that there gras no 
longer any danger of the breash af the 
peace, was not fulfilled. In fast in his 
order the Deputy Commissioner does not 
say that there no longer existed the 
necessity of proceedings under section 145. 


It was distinctly held in Tara Charan 
Sarkar v. Bengal Coal Co, Lid. (1) 
that the District Magistrate could only 


quash the proceedings in accordance with 
the provisions of clause 5 of seation 145 of 
the Oode of Criminal Procedure on facts 
being brought to his notise which were 
sufficient to satisfy him that no dispute 
likely to cause a breash of. the pease 
existed. The learned Sessions Judge tried 
to distinguish that case on the strength 
of the observation made. by their Lord- 
ships “that if their Lordships were satisfied 
that the Deputy Commissioner had passed 
the order on a full consideration of all 
the facts and after hearing the objections 
of all the parties, they should not have been 
prepared to interfere with the order of 
the Deputy Commissioner quashing the 
proceedings.” This remark would only 
apply to a well-considered order under 


eo 4 Ind. Cas. 354; 13 O. W. N. 126; 10 Cr. L. J, 
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clause 65 that there did not sxist any 
. longer the necessity of proceedings under 
section 145 and sould not vest any general 
power in tke Deputy Commissioner or 
District Magistrate of quashing proceedings 
under section 145 on any other ground. The 


Deputy Commissioner in his order has 
admitted that there was an imminent 
danger of a breach of the peace so 


much so that he himself drew up pro- 
ceedings under section 107 and trans- 
ferred the case to another Magistrate 
for trial. The order of the Magistrate 
dropping the proseedings under section 145 
is, therefore, set aside. The Deputy 
Commissioner has referred to the long 
duration of the case, namely, six months. 
That should have been a good reason for 
direating the expeditious termination of 
the enquiry under secticn 145 which had 
already proceeded a long way, instead of 
qnashing it and directing a fresh enquiry 
under section 107. There, then, remains the 
order reviving the proceedings under seo- 
tion 107, It is undesirable that the two 
proceedings in respect of the same dispute, 
one nder section 107 and the other under 
sectidh 145, shonld simultaneously proceed 
[ Abinash Chandra Mandal v. Lokenath 
Gani (2)}). I venture to think that the final 
order passed under section 145 will make 
it unnecessary to proceed under section :07 
any more. 

The result is that the order of the 
Deputy Commissioner, dated the 2nd 
February 1918, is set aside and it is direct- 
ed that the enquiry under section 145 do 
proceed from the point it had reached 
before the order of the Deputy Commis. 
sioner, dated the 2nd February 1918, was 
passed and be soncloded as quickly as 
possible, 


Order set aside, 
(2) 44 Ind. Cas. 591; 19 Cr. L. J. 367, 
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CALCUTTA HIGH COURT. 
Criminar Revision No. 1137 or 1917. 
November 30, 1917. 
Present:—-Mr. Justice Richardson and Mr. 
Justice Beachoroft. 
BHUSHAN CHANDRA DUTTA 
AND OTHERS—ACCUSED-——P&TITIONERS 
versus 
Toe CHAIRMAN or tue KOTECHAND- 
PUR MUNICIPALITY — 


Opposite PARTY. 

Bengal Municipal Act (III of 1894), ss. 6 (4), 204, 
218—‘House,’ meaning of—Patit land adjoining house 
—Obstruction placed “in front of the house”, meaning of. 

For the purposes of section 204 of the Bengal 
Municipal Act, the term “house” as interpreted in 
section 6, clause (4), of the Act is not confined merely 
to the four walls and the roof within which a man 
dwells or carries on business, but it may well include 
the land or premises which are enjoyed or held with 
the building. It is a question in each case whether 
any particular land adjoining a building is part and 
parcel of the house ornot. [p. 299, col. 1.] 

Where on the west ofa road the petitioner had a 
house, to the north of which there was a piece of 
palit land adjoining, which was acquired after the 
land on which the honse stood had been acquired 
and the two plots were separated by a wall and a 
privy, and on the patit land was stacked a heap of 
khapra or broken pottery which extended from the 
land on to the road: 

Held, that in the absencé of a definite finding by 
the trial Court that the pafit land was held and 
enjoyed along with the house as part of the 
premises, it could not be said thatthe stack of 
khapra was an obstruction placed in front of the 
house within the meaning of section 204, Bengal 
Municipal Act, so as to warrant the petitioner's con- 
oy under section 218 of the Act. [p. 289, cols. 1 
& 2. 


Rule against the order of the Municipal 
Bench, Kotechandpur (Sub- Divisional Magis- 
trate, Jhenidah), dated the llth June 
1917. 

Babus Dasarathi Sanyal and Debendra Narain 
Bhattacharji, for the Petitioners. 

Babu Tarakeswar Pal Chowdhury, for the 
Opposite Party. 

JUDGMEN'T.—The petitioners were convict 
ed under section 215 of the Bengal Municipal 
Act of the offence of failing to comply with a 
notice issued to them under section 204 of the 
Act. Section 204, in so far as it is relevant, 
runs as follows:— The Com missioners may 
give notice in writing to the owner or 
occupier of any house requiring him to 
remove or alter any projection, encroachment 
or obstruction erected or placed against or in 
front of such Wbouse.........seccceccstonensnve ves 
if the same overhangs the road, or juts 
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into, or in any way projects or encroaches 
upon or isan obstruction to the safe and 
convenient passage along any road.” Now 
the road in question runs from north to south. 
On the westof the road the petitioners have 
8 house and to the north of the house there 
is a piece of land adjoining it, which is 
,variously described as patit land or as an 
orchard. There is evidence that the land on 
which the house stands was acquired at some 
date prior to the date on which the 
adjoining piece of land was acquired. The 
two are separated by a walland a privy—the 
privy standing partly on the old land and 
partly upon the new land. There is, however, 
no door in the wall or in the privy com- 
munisating with the new land. Theobstruc- 
tion complained of is a heap of khapra, or 
broken pottery, which is said to extend from 
the new land on to the road. It has been 
found that the khapra or part of it is stacked 
on the road. Assuming, as we think we may 
do, that this heap or stack of khapra is an 
obstruction within the meaning of section 
204, the principal question that has been 
argued before us is whether this obstruction 
is in front of the petitioner’s house. Now, 
in section 6 clause (4) of the Act, the word 
“house” is only interpreted to the extent that 
“it inclades any hut, shop, warehouse or 
building’ and we make no attempt to give 
a more precise definition. The word is in 
some respects an ambiguous one, which may 
have different meanings according to the 
context in which it is used. We certainly 
do not say that for the purposes of section 
204 the term is confned merely to the 
fcur walls and the roof within which a 
man dwells or carries on business. There 
would seem to be no reason why the term 
should not include the land or premises 
which are enjoyed or held with the building. 
It may be a questionin each case whether 
any particular land is part and parcel of a 
house or not. In the present sase there is no 
definite finding that the patit land or orchard 
was held and enjoyed along with the 
house as part of the premises. The fact 
that the two pieces of land were acquired 
at different times is an element which we 
think may be taken into consideration. It 
is not clear, for instanae, that a conveyance of 
the petitioner’s house would passthe whole 
land, new aswell as old. In our opinion, 


on the materials before us, itesannof be. 
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said that this stack of khapra is in front 
of the petiticner’s house. In that view, we 
make the Rule absolute. The conviction of 
the petitioners and the sentence passed upon 
The fine, 
if paid, will be refunded. 


Rule made absolute, 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT, 
Criminal Revision No. 52 or 1918, 
March 26, 1918. 
Present:—Mr, Saunders, J. C, 
NGA BA THAN AND oraers—Comptainants 
—APPLIOANTS 
VETEUS 
EMPEROR—Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 162—~ 
Statements of witnesses recorded by Police, admissibility 
of—Evidence Act (I of 1872), 8. 82 (1). 

The statements of witnesses recorded by the 
Police in the course of an investigation cannot be 
usedin any way whatever in the course of the trial 
which results from that investigation, exc@pt in the 
one way laid down in section 162 of tha Criminal 
Procedure Code with the single exception referred 
to in clause (2 ). Where, therefore, the statement taken 
down in writing by the Police does not refer to the 
cause of the death of the person making it, as set 
out in section 32, clause (1) of the Evidence Act 
such statement can only be used when a witness 
is called for the prosecution onthe request of the 
accused, if the Court thinks it expedient in the 
interests of justice, after the accused has been 
furnished with a copy thereof. [p. 360, col. 1.] 

It is very desirable that the provisions of section 
162 of the Criminal Procedure Code should be clearly 
ae d and strictly complied with. [p. 300, 
col. J. 

Mr. M. Johannes, for the Applicants, 

Mr. H. M. Lutter, for the Crown. 

JUDGMENT.—The three accused have 
been sonvicted and sentenced, the first to 
six months’ rigorous imprisonment under 
section 366 of the Indian Penal Code and 
the second and third to three months’ 
rigorons imprisonment each under sections 
366 and 114 of the Indian Penal Code. 
The case was tried by the District Magis- 
trate and no appeal lies, but thig 
application for revision proseeds upon the 
ground that _the Magistrate committed 
irregularities in the trial of the case which 
resulted in the admission of inadmissible 


evidence and the jexclusion of gdmigsible 
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evidence, that the accused were prejudiced 
by these irregularities and that the Magis- 
trate took a perverse view of the evidence, 

There is undoubtedly a tendency on the 
part of Courts in Upper Burma to ignore 
the strict provisions of section 162 of the 
Code of Criminal Procedure or to attempt 
to give them «a meaning which they do 
not possess. The statements of witnesses 
recorded by the Police in the course of an 
investigation cannot be used in any way 
whatever in the course of the trial which 
results from that investigation, except in 
the one way laid down in sestion 162 of 
the Criminal Procedure Code with the 
single exception referred to in clause 2. 
Where therefore the statement taken down 
in writing by the Police does not refer 
to the cause of the death of the person 
making it, ss set out in section 32, clause 
1 of the Evidence Act, such statement oan 
only be used when a witness is called for 
the prosecution on the request of the 
accused, if the Court thinks it expedient 
in the interests of justice, after the accused 
has been furnished with a copy thereof. 
It is very desirable that the provisions of 
section 162 of the Criminal Procedure Code 
should be clearly understood and strictly 
complied with. Here the witness Ma Nyun 
was called for the prosecution and she 
made a statement which was evidently 
thought to be more favourable to the 
accused than the statement which she had 
made tothe Police. Her statement to the 
Police was then read to her by the Court 
and she was asked whether it was correct, 
and she was cross-examined by the Court 
after she had admitted the correctness of 
the statement. This procedure was entirely 
unwarranted and the whole of this witness’s 
evidence from the time her statement to 
the Police was put to her must be excluded. 
The investigating Sub-Inspector was also 
called at the conclusion of the trial and 
was examined as to the investigation made 
by him. He was asked whether one of the 
witnesses for the defence, who had deposed 
in Court to the carrying of letters between 
the somplainant and the accused and who 
had been examined by the Polise, had 
made any such statement to him. He was 
apparently referred to. Ler statement as 
recorded by the Police and stated that 
she had made no such statement. He was 
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also examined-as to admissions and state- 
mants made to him by the accused. It 
is true that under section 172 of the 
Criminal Procedure Code, the Court may 
send for the Police diaries of a case under 
enquiry or trial and may use such diaries, 
not as evidence in the case, but to aid it 
in gush enquiry or trial, It is clear, 
however, here that it was not the diaries 
referred to in section 172 of the Criminal 
Procedure Code whioh were referred to 
and there was no provision of law which 
allows a Police Officer to give evidence of 
admissions made to him by an accused 
person of the kind here recorded. 

As to the admissible evidence upon the 
record it does not appear to me that there 
would be good grounds for interference 
in revision. The prosecution evidence was 
certainly open to serious criticism but so 
also was that for the defence. It was 
open to the Magistrate to believe the one 
and refuse to bslieve the other, and the 
mere fact that he did not give detailed 
reasons in every case for believing the 
prosecution witnesses in the face of im- 
probabilities and discrepancies in their 
evidence, or that he did not give reasons 
for refusing to believe the defence witnesses in 
every case would not be sufficient reason for in- 
terference in revision. I think there is no 


doubt that the complainant exaggerated the 


resistance offered by her and that she was pro- 
bably not carried kicking and screaming 
through the town of Myingyan and into the 
house of one of the aceused. She has probably 
also not told the truth indenying any previous 
acquaintance with the accused. The evidence 
of the witnesses who say that they saw 
the Gharry being driven through the town 
and deposed to what they say they saw 


is also open to serious criticism, On the 
other hand the evidence of a school 
fellow of the first accused as to his 
relations with the girl was probably 
evidence of a person anxious to get his 


school fellow out of trouble, and the witness 
Ma Saw Myaing who deposed to the 
carrying of letters had been selling in 
the bazaar for about two years at the 
stall of the first acoused’s mother and 
therefore also undoubtedly had cause for 
trying to help him, There seems fo be 
no doubt that the complainant received 
a bruise upon her cheek and an abrasion 
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upon her knee and that sbe was suffer- 
ing from fever for a day or two after 
the occurrence. The defence story that 
she was to all intents and purposes engag- 
ed: to the first accused and that a marriage 
was to take place before long does not 
explain why she should have been taken 
away by the first accused, with a show 
of force but really with her own consent, 
as the defence suggest. The 10th witness 
for -the defence Maung Kywe, who was 
called apparently to prove that the girl’s 
father did not believe the story of the 
abduction or thought that the aceused was 
justified in behaving as he did, seems to 
me to have gone too far. I find it diff- 
cult to believe that the father would 
have said in order to show his friendship 
for. the first accused “even if he kills my 
daughter Ido not mind.” Surely the best 
person to have proved the wishes of the 
father would have been the father himself. I 
think, however, that the record does show that 
the father had been at one time, if he was not 
at the time of the abduction, on friendly 
terms with the first accused’s family. It 
is possible that the boy hoped fo marry 
the complainant, that either on account of 
the winning of a large prize in a lottery or for 
some other reason he saw little hope of getting 
his wishes gratified In a legitimate manner 
and, therefore, had recourse to force. lt 
appears to me that the evidence, apart from 
that which was not admissible, was saft- 
sient to prove the charges, but the Magis» 
trate undoubtedly committed serious ir- 
regularities and from the reference in the 
judgment to another abduction case which 
had come to the Magistrate’s notice and 
from ‘the failure to réfer tothe fasts which 
undoubtedly told in favour of the-sconsed, 
it does appear to me that he was influenced 
by what he thought to be the general 
lawlessness of Burmese youths and failed 
to give due weight to the circumstances 
which in this case ‘told in favour of the 
paocused and that the latter were prejudic- 
ed thereby. I am of opinion that in the 
viroumstances of the easa justice will be 
done if the convictions are maintained, but 
the ‘sentences are ‘reduced to the period 
already undergone “and there will be an 
order accordingly. 

Sentences pee ad 2 
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PATNA HIGH COURT. 
CORIMINAL Revision No. 134 or 1918. 
April 30, 1918. 

Present :—Mr.' Justice Thornhill, 
SUBH NARAYAN KUER AND orgseas— 
PeTITIGNERS— APPLICANTS 
vETSUS 
LAKSHMI NARAIN KUER — Opposiie 


PARTY 

Criminal Procedure Code (Act V of 1898), s. ee 
Possession—— Title, evidence of, whether can be looked into, 

In a proceeding under section 145, Criminal Pro- 
cedure Code, if there is substantial e vidence of posses- 
sion or a conflict of evidence ou that question, the 
Magistrate is justified in looking to the evidence of 
title 1n corroboration of the evidence of possession.’ 
[p. 8u2, cols. 1 & 2.] 


Criminal revizion froman order of the 
Deputy Magistrate, Motihari. 

Messrs. P. R. Das and A. P. Upadhya, for 
the Applicants. 

Mr. Siva Nundan Rat, 
Party. 

JUDGMENT.—This case comes 
revision under section 435 of the Criminal 
Procedure Code. It appears that an order 
has been passed under section 145, Criminal 
Procedure Code, deslaring the first? party 
in- possession of the disputed plot.* The 
oase for the petitioners is that they and 
the first party are. descendants of one 
Ajodhya Kuer and. A) the lands which 
belong to the family are joint and are 
in joint possession of the members of the 
family, and that there has been no parti- 
tion of any kind. They also allege that 
the lands shown to be in joint possession 
in the revisional survey conolusively show 
that they still are in joint possession. 
The lands mentioned in the survey are 18 
bighas odd and inelude plot No. 1669, 
the subject-matter of these proceedings. 
The judgment of the learned Deputy Magis- 
trate has been attacked on the: ground 
that possession of the land is joint and, 
therefore, no order under section 145 of 
the Criminal Procedure Code could be made. 
The case of Tarujan Bibee y. Asamuddi 
Pepari (1) has been referred to in support 
of this argument. In that case the Magis- 
trate found thatthe lands were actually 
in joint possession of both the parties, 
In the present case it appears to be 
admitted by the Deputy Magistrate that 


the lands were ` original] joint 
(1) 40, W, N. 496. aun adhah hg 


for the Opposite 


np in 
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points out that the first party has proved 
an ekrarnama by which all the parties 
appointed a panchayat to decide the dis- 
pute. The award of the Panohes was 
proved, ard the award allotted to each 
patiidar the land which was in his name 
in the rent roll. The learned Magistrate 
| also points out that the second party Subh 
Narain executed a lease in favour of the 
Karnan] Fastory leasing certain lands, 
whioh he would not have been entitled to 
lease by himself had the award of the 
Panahes not been acted upon. This Subh 
Narain although summoned has refused to 
some forward and state that the award of 
the Panches was not acted upon and 
separate possession had not been taken there- 
under. The case of Kali Kristo Thakur v, 
Golam Ali Chowdhry (2) has also been relied 
upon for the petitioners. Counsel says that 
the learned Magistrate has decided the 
oase on the evidence of title alone.. It is 
truethat the case referred to lays down 
where no sufficient evidence of possession 
was produced before the Magistrate but 
evidence as to title of the person in whose 
favour the Magistrate found was given and 
where the Magistrats based his decision 
upon the evidence of title, the Magistrate 
was wrong in coming to a finding of posses- 
sion. Counsel says that on the authority 
of that case ifthe learned Deputy Magistrate 
came to the conclusion that the evidence 
on the question of possession was ungatis- 
factory he should have passed no order 
under section 145. It appears from the 
judgment of the learned Magistrate that 
the evidence of possession is not oversatis- 
factory ou either side, butitis clear that 
guch evidence as was given he took to be 
altogether in .favour of the possession of 
the first party. In the judgment of Ponti- 
fex, J., in Kali Kristo Thakur v, Golam Ah 
Chowdhry (2), he distinctly states, ‘LT also 
wish to add that if there had been sub- 
‘stantial evidence of possession or a conflict 
of evidence on that question, the Magistrate 
would have been justified in looking to 
‘the evidence of title in corroboration of 
_the evidence of possession”. lt appears to 


(2) 7 C. 46;4 Shome L.R.119; 8C.L, R. 245, 3 
Jud. Deo. (N. 8.) 579. 
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ms that this is exactly what the learned 
Deputy Magistrate has done. He states 
the only question is the question of posses- 
sion and has found such possession to be 
with the first party. The learned Coansel 
for the first party has referred me to the 
oase of Parmessar Singh v, Kailaspati (3), 
where the law relating to seotion 143 is 
summarised, and also tn Article 377 of Doyce’s 
Criminal Procedure Code. In my opinion the | 
judgment of the learned Deputy Magistrate 
is right and strictly in conformity with 
law. 


The application is rejected and the Rule tg 
discharged. - 
Rule discharged. 


(3) 85 Ind. Cas. 801; 1 P. L, J. 336; 1 P. L, W. 96; 
(1917) Pat. 1; 17 Cr. L. J. 369. 


ALLAHABAD HIGH COURT 
CRIMINAL Rersrence No, 226 or 1918. 

; April 15,1918. 
Present:—Justico Sir P.C. Banerji, Kr. 
RAM DAS AND OTHERS— ÅCCUSED 
VETSUS 
EMPEROBR—ObpposiTs PARTY, 

U. P, Excise Act (IV of 1910), s. 64 (c)— Breach of 
condition of license by servant—Master, whether can be 
convicted. 

A license-holder cannot be convicted under section 
64 of the U. P. Excise Act in respect ofa breach 
of the license committed by his servant, unless it is 
shown that he himself allowed the breach to be 
committed by his servant or was cognizant of what 
his servant was doing. [p. 303, col. 1.] 

Criminal Keferenae made by the Sessions 
Judge, Cawnpore. 


J UDGMENT.—The three accused in this 
case have bsen convicted under section 64 


(c) of the U. P. Excise Act, IV of 
1910. The first two acoused are the 
holders of a license for the sale of 


liquor. . The third accused Kallu is their 
salesman, One of the conditions of the 
license was that an account of sales made 
shal] be, kept in a prescribed form, The 
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charge against the ascused was that they 
had not kept correct accounts and that 
they bad thus committed a breach of oon- 
dition 9 of the license. Section 64 provides 
that whoever, being the holder of a license 
or being in the employment of such holder 
and acting on his behalf, wilfully does or 
omits to do anything in breach of any of 
the conditions of the license, shall be punished 
for each such offance with fine. As regards 
the first two accused, they would be guilty 
under the section if they wilfully did or 
omitted to do anything in breach of any 
of the conditions of their license. The use 
- of the word “wilfully” clearly shows that 


it must be shown that they themselvea allowed 


the breach to be committed by their servant 
or were cognizant of what their servant 
was doing. The learned Sessions Judge, 
therefore, was, in my opinion, right in the 
view that these men could not be legally 
convicted under the section. The Magistrate 
who convicted them referred to the case of 
Babu Lal yv. Emperor (1). That was a case 
under the Opium Act, the provisions of which 
were different from those of the Ast in 
question in the present case. Reference 
was made in that judgment to the unreport- 
ed case of Queen-Hmpress v. Ram Kishen 
(2) decided on the 26th of February 1890, 
That was a case under section 42 of Act 
XXII of 1881, the provisions of which were 
different from those of the present Act. 
The use of the word “wilfully” seems to 
me clearly to show that in the ease of 
the accused it must be proved that they 
had intention or knowledge. As for Kallu 
who is said to have altered a paga of the 
register, if seems that tke original page, 
according to the finding of the Court below, 
did not contain an incorrect entry. I have 
considerable hesitation in agreeing with the 
learned Sessions Judge that the word 
“accounts’does not mean correst and proper 
accounts but even on that construction it can 
hardly be held, in view of the lower Court’s 
finding, that the accounts were not correctly 
kept. 


Under these circumstances the conviction 
of the three accused was not justified. I 
accordingly set aside the convistion and 


(1) 14 Ind. Cas. 656; 34 A. 319; 9 A. L. [J. 288; 13 
Or. L. J. 282, 
(2) Or, Ref, No. 69 of 1890. . 
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sentence and diraci that the fine, if paid, 
be refunded. 


Oonriction set aside. 


PATNA HIGH COURT. 
Cuiminat Revision No, 194 or 1918, 
May 21, 1918. 

Present:—Mr. Justice Jwala Prasad. 
JANAKIiDAR AND OTHERS — 
PETITIONERS 
versus 
RAGHUNATH LAL—Opposire Parry. 

Criminal Procedure Code (Act V of 1898), s. 268 
(h)—Summary trial—Magistrate, duty of—Revision 
— Penal Code (Act XLV of 1860), s. 823—-Hurt—Com- 
plainant’s story disbelieved—Conviction on different 
story, legality of. 

The finding and the reasons required to be record- 
ed under section 268 (k) of the Criminal Procedure 
Code should be sostated that the High Court in revision 
may judge whether there was sufficient material 
before the Magistrate to support the conviction, 
[p. 804, col. 2.] 

Complainant charged the accused under section 
323 of the Penal Code with specific acts of assault. 
The Magistrate disbelieved the complainant’s story 
but nevertheless convicted the accused under 
section 323 upon the evidence of a constable, who 
deposed that when he arrived at the scene he saw 
the complainant and the accused fighting in the 
street: 

Held, that the conviction was bad, [p. 804, col, 2.] 

Criminal revision from an order of the 
Magistrate, Dinapore. 


Mr. Manuk and Rai Bahadur Krishna Sahai, 
for the Petitioners. 


The Assistant Government Advocate, for 
ithe Opposite Party. 


JCDGMENT.—The petitioners in this 
oase have been convicted on a summary 
trial under section 323 of the Indian 
Penal Code for causing hurt to the som- 
plainant Raghunath Lal on the 5th 
March 1918. The petitioners were summon- 
ed under section 823 of the Indian Penal 
Code for a charge of assault laid against 
them by the complainant Raghunath Lal 
in his following statement on oath made 
at the time when he lodged the com. 
plaint:— 
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“I complain against Janaki Das, Chandi 
Prasad and Jhauri to-day 8-30. I went to 
Janaki Das’ gola, having been called. He 
asked for Rs. 18-13-0 due. I said I had 
paid it: then he said he had not got it. 
We abused and Janaki and Chandi hit me 
with shoes, Jhauri slapped and fisted me. I 
had bought cloth from them.” 


But the Magistrate does not appear to 
have convicted the acoused upon the above 
case of the complainant. He has clearly 
dishelieved the complainant as to his 
allegation that he had paid the sum of 
Rs. 18-13-0 to’ the accused, and does not 
appear ‘to have accepted the ascount of the 
assault given by the complainant and his 
witnesses. The Magistrate has apparently 
gonvicted the accused upon the statement 
of constable Pardip Singh, whioh the 
Magistrate has recorded thus: Constable 
Pardip Singh states that on order of Sub- 
Inspector he went from Thana close by 
to see what the Alla was. He saw all 
four fighting in the street and reported 


accordingly. Tae fighting stopped when 
the witness and two other constables 
arrive.” 


According to the complainant he was 
assaulted suddenly at the aconsed’s gola 
on his (complainant’s) refusal to pay the 
money due from him, while the constable 
came there at a later stage after having 
been deputed by the Sub-Inspector and saw 
the three accused and the complainant “all 
four fighting in the street.” The son- 
stable does not prove any assault by the 
accused upon the complainant, nor does he 
say that the complainant was injured in 
that affray, but only proves a row or an 
affray in the street which wonld be an 


offence under section 1.0, and not 323. 
All that the Magistrate finds is that 
“somplainant was assaulted with some 


violence and there was a disgraceful row 
in the street.” This is not a finding for 
sonvielion under section 323, under which 
it must be found that each of the accused 
voluntarily caused hurt to the complainant. 
The Magistrate convicted the acoused under 
gestion 323, because as stated by him in 
the explanation submitted to this Court 
he thought that “hurt was caused jointly 


by the accused to the complainant.” The 


Magistrate is probably thinking of sestion 34 


INDIAN CASES, 


[isle 


of the Indian Penal Code. But there is no 
finding that the particular hurt on the 
complainant was caused in furtherance of 
the common intention of al), which is neces- 
sary under section 34 of the Indian Penal 
Code. 

The result is that the accused have 
been convicted, not upon the case of the 
complainant who attributed specifia acts of 
assault to each of the accused in the 
accused’s gola, but upon the evidence of. 
the constable of a subsequent fight in the 
street. This appears to me to be wrong. 
The record of the evidence of tbe con- 
stable made by the Magistrate does not 
at all disclose any offence against the accused 
under section 323 standing by itself, or 
read with section 34 of the Indian Penal 
Code. Upon the statement of the constable 
the aceused could at best be charged with 
an affray in the public street under section 


160 of the Indian Penal Code, but they 
have not been convicted under that sec- 
tion. It has been pointed ont repeatedly 


in a series of cases that the finding and 
the reasons required to be recorded under 
section 263 (h) of the Criminal Procedure 
Code should be so stated as that High 
Ccurt in revision may judge whether 
there was sufficient material before the 
Magistrate to support the conviction. It 
is needless to quote all the authorities. A 
reference to Kash Mahomed v. Empress (1) 
will suffice. In this case on the record as 
shown above there is neither any material 
nor any finding for the conviction of the 
accused under section 323. Theconviction is, 
therefore, set aside. 

As in this case the complainant has 
been disbelieved as regards the story about 
payment of the dues to the accused and 
as itis not shown on the record as to who 
provoked the affray, I am not prepared 
to direct a trial of the aconged for an affray 
in the public street under section 160 0f the 
Indian Penal Code. 

The fines, if already paid, should be refund- 
ed to the petitioners. 


Conviction set aside. 
(1) 10 ©. W. N. 79; 3 Cr. L. J. 178; 2 C. L. J. 665, 
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CALCUTTA HIGH COURT, 
ÅPPEALS FROM ORIGINAL Decrees Nos. 
61, 66, 82, 90 anp 375 or 1914 ano 

Mobeni. FROM APPELLaTE Decree No. 3180 
or 1913, 
May 22, 1918. 
Present :—Mr. Justice Fietcher and Justice 
Sir Syed Shamsul Huda, KT, 
: In No. 61 of 1914 
Toe MAHARAJA or BURDWAN— 
PLAINTIFE— APPELLANT 
' VETSUS 
Toe SECRETARY or STATE ror INDIA 
in COUNCI L— Derenpant-—Responp:nt. 
: In Nos. 66 anp 82 or 1914 
Tse SECRETARY or STATE FOR 
INDIA ın COUNCIL —— APPELLANT 
` VETSUS 
Tree MAHARAJA or BURDWAN— 
RESPONDENT, 
Is No. 90 or 1914 
Tur MAHARAJA or BORDWAN— 
PLAINTIFF—APPELLANT 
Versus 
Tax SECRETARY or STATE ror 
INDIA ww COUNCIL—Derenpant 
— RESPONDENT. ; 
f In No. 375 or 1914 
Toe SHCRETARY or STATE rog INDIA 
IN COUNCOIL— APPELANT 
VETEUS 
- Ter MAHARAJA cr BURDWAN — 
: RESPONDENT. 
Is No. 3180 or 1913 
RAJ NARAIN—P taintive—APPRELLANT 
VETSUS 
ae SECRETARY or STATE for 
INDIA ıs COUNCIL—Deraexpant— 


RusPONDENT, 

Riparian rights—Revenue, assessment of—Churs 
‘formed in non-navigable rivers flowing through 
permanently ‘settled estates, whether resumable— Fishery 
right in non-navigable river, whether evidence of title ~ 
to river bed - Land bounded by road or river, whether 
includes .half road or riven—itiparian owners, title 
of, to half bed of adjoining river--Bengal Alluvion 
Gnd Diluvion Regulation (XI of 1825), ss, 4, 5. 

In this country the test as to whether a river is 
navigable is whether it allows of the passage of 
boats at all times of the year.” [p. 311, col. 2.3 


Although-an exclusive right of fishery in a non- 
navigable river ‘doés not of itself pass the right to 
the ‘soil i ini” the bed of the river, yet when the terms 
of a grant are unknown. or uncertain, itis a matter 
of importance in connectién with the question 
whether ‘the person who has the exclusive right of 
fishery in the river is entitled to the bed of the river, 
[p. 814, col: 1.) 
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Churs formed in non-navigable rivers which form 
part of permanently settled estates are not resum. 
able under the provisions of the Bengal Allavion and 
Diluvion Regulation XI of 1825. ‘Tp. 318, col. 1.) 

Before there can be a further assessment of 
Government revenue on churs formed in rivers, there 
must be a “gain” from thepublic domain. The mere 
fact that a portion of a permanently settled estate 


‘has hecome more valuable is no ground for altering 


the assessment. The fact that no amonnt or only a 
small amount in respect of a-particular piece of 
property entered into the calculation on the basis 
of which the Government revenue was permanently 
settled, and that the property has since become of 
much greater value, is no ground for disturbing the 
Permanent Settlement of the estate, lp. 315, col. 1.] 

By the common law of this country the right to 
the soil of a non-navigable river, when flowing Within 
the estates of different proprietors, belongs. to the 
ee owners ad medium filum aqua. Cp. 315, col. 


“Where a property is bounded by a road or a 
river, the boundary, even if given as the road or the 
river, is the middle of the road or the river as the 
case may be. Therefore, permanently settled estates 
bounded by a non-navigable river include half of the 
bed of the river. [p. 315, col. 2,] 

The assessment of the Government revenue at 
the time af the Permanent Settlement on riparian 
Mcuzas was imposed not only on the Mouzas but also 
on the adjoining half of the bed of a non-navigable 
river [p, 815, col, 2. ] 


FACTS.—Appeal No. 66 was by Govern- 
ment regarding; Ka lands and Appeal No, 
90 of 1914 was by the Maharaja of Bur- 
dwan regarding Kha lands. Plaintiff, the 
Maharaja, of Burdwan alaimed the-river bed 
in suit as inoluded within his Zemindari, 
Chakla Burdwan, granted to his ancestors 
by the Moghul Emperors, which continued 
in the possession of the Maharajas of Bur- 
dwan after the oession of the District to 
the Hast India Company in 1760 and also be- 
fore and after the Permanent Settlement. 
Plaintiff alleged that he was the owner of 
the river by the rule of the middle thread, 
sing the riparian proprietor of both sides 
of Ka and of contiguous northern side of 
Kha and that he had been in adverse pos- 
session for more than 100 years, and asked for 
(1) declaration of title to Ka and Kha; 
(2) recovery of possession of Ga; (3) con- 
firmation of possession of the remaining 
portion of Ka and Kha after excluding Ga; 
(4) setting aside the orders of the Settle. 
ment Officer and (5) mesne profits in Soape 
of Ga and costs. 


Defendant No, 1, the Secretary of State, 
did not admit that any portion of the river 
bed was included in plaintiff's Zemindari 
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and he urged that the settlement opera- 
tions were valid and binding on the plaint- 
iff, 


F. A. No. 61 of 1914 was an appeal by the 
Maharaja of Burdwan, regarding assessment 
of Chur Pursha. The plaint in this suit 
was originally filed in the Court of the 
Subordinate Judge of Bankura and was 
subsequently received by transfer by the 
Subordinate Judge of Burdwan. Plaintiff 
prayed for a declaration of his right to the 
southern half of the Damodar from Bhasna in 
Thana Indus to Protappur—30 miles— 
and for possession of Churs within this 
portion and for cancellation of the orders 
of ‘Settlement Officers. The Secretary of 
State pleaded (1) limitation of one year, (2) 
that the Damodar was navigable and’ that 
there was no custom regarding the claims of 
riparian owners to half the river bed, (3) 
that the disputed portion was not included 
‘in plaintiff's Zemindari, (4) that the Churs 
were liable to assessment, (5) that .the 
settlement proceedings and assessment were 
according to law, (6) that the plaintiff having 
refused to take settlement was not entitled 
to question the validity of the proceedings, 
(7) that the settlees had acquired good title 
and (8) that the plaintiff had neither posses- 
sion nor adverse possession. 


The river Damodar in suit was divided in 
the plaint into two parts Ka and Kha. The 
Subordivate Judge found that Ka was ex- 
pressly included in plaintiff’s Zemindari. This 
was the subject-matter of defendant’s Appeal 
No. 66 of 1914. 


The Subordinate Judge also found that 
Kha was impliedly included by presumption 
of the law of middle thread and so the 
Government was entitled to assess the land 
with revenue. Against this the Maharaja 
appealed in Appeal No. 90 of 1914, 


Mr. B. Chakravartd (with him Babus Ram 
Charan Mitter, Srish Ohandra Chowdhury and 
Haradhan Ohatiersee), for the Secretary of 
State.—The question is whether these Churs 
are liable to assessment. These Churs have 
formed from the beginning of the 19th 
century. ln 1781 the river was navigable 
up to Burdwan. It is admitted that upto 
Amta it is still navigable. Waste lands 
were not taken into oonsideration at the 
time of the Permanent Settlement, so new 
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assessment can be imposed in respect of the 
Churs: 

[Dr. Ghose, for the Maharaja, referred to 
Kandukuri Balasurya Frasadha Row v. Secre- 
tary of State (1), Regulation 1I of 41819 and 
Act IX of 1847. 1) 

The point is whether the Government is 
entitled to assess revénue. Even if the 
river is non navigable, my submission is 
that it is liable to assessment unless it can 
be shown that there were no assets. 

(Foercuer, J.—If a Chur has already been 
assessed the mere fact that it has come 
to be profitable does not entitle you to re- 
assessment. | 

LHupa, J.— You settled a certain Pergana 
with a certain Zsmindar, does not it mean 
that every inch of land within it has been 
settled and assessed? Again, suppose there 
is marshy land within the Pergana and it 
dries up, can the Government now say that 
it is liable to fresh assessment? | 

{Dr. Ghose referred to Lopez v. Muddun 
Mohun Thakoor (2). ] 


That was a case of re-formation in situ. 
What has to be shown in this sase is 
that. if it was assessed before, the Govern- 
ment cannot re-assess. So far as the assess- 
ment is concerned, it;has to be regulated 
according to the conditions existing at the 
time of the Permanent Settlement. Referred 
G ANAN Nath Roy v. Secretary of State 

Even assuming that the Churs were includ- 
ed within the settlement, it has to be shown 
that they were assessed. Referred to the 
Preamble to Regulation IlI of 1790, 

Regulation XI of 1825 refers to small 
navigable rivers, vide clause (4). 

Taun J.—See proviso to sine (1).] 

| Hupa, J.—-Clause (4) refers to cases 
where the Chur was excluded from the 
estate. Regulation Al refers to rivers which 
have not been included in any permanently 


(1) 41 Ind. Cas. 98; 44 I. A, 166 at p. 195; 40 M, 886 
at p. 907; 33 M, L. J. 144; 22 M. L., 7.96; 45 A. L, J, 
697; 21 C. W. N. 1089; (; 917) M. W. N. 536 19 Bom. 
Ca 75i; 6 L. W. 340; 2 P, L. W. 260, 260, L. J. 290 
( , ade 

(2) 13 M, I. A. 467 at p..473; 14 W.R. P. 0.11; 5 B. 
L. R.. 521; 2 Buth, P. O. J. 336; 2 Sar, P. ©, J, 594; 
20 E. R. 625. 

(8; 30 C. 291 at pp. 300, 301; 30 I.A. 44,7 C. W. N, 
193; 6 Bom. L, R. 1 (P. 0.). 
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settled estate, e.g., a river which forms a 
boundary between two estates. 

Clause (4) speaks of individuals owning 
the bed of small and shallow rivers. 

(Hops, J.—“Annexed” indicates it must 
have been excluded from the estate. | 

Any new land when it becomes profitable 
can be assessed. Referred to Regulation 
VIII of 1793, section 36. Geographical 
inclusion does not prove that it was assessed. 
See Dow] (Ex. 27). 

[FLETOHER, J—There is uo mention of the 
river in it, 

The water duty was only a tax realised 
on behalf of the Government and that 
could not give the plaintiff any right. It 
was not a profié arising from the use of the 
soil. The Fast India Company settled the 
property with farmers and assumed the 
Sovereign power. Everything is to be looked 
at from the time of the Decennial Settle- 
ment. For more than a century the Raj 
neyer questioned the right of Government 
to assess revenue on such Chars, Referred 
to Haradas Acharjya Chowdhuri y. Secretary 
of Siate (4). 

[Fuetcase, J.—The strongest point in your 
favour is the settlament of Churs. Although 
it is not usual for the Crown to grant 
the bed of a navigable river to a private 
individual, there is nothing to prevent 
the Crown from doing so. 

It having been admitted by the plaintiff's 
predecessor that the river was navigable, 
the onus will le heavily upon the plaintiff 
to show that the river was non-navigable. 
Referred to. Hart Kishore Dutt v. COollectcr 
of Dacca (5), Mant Lat Sahu v. Collector of 
oll (6) and Aftorney-General yv. Emerson 
7). 
The bed of the Damodar was nob in- 
sluded in any estate which was settled with 
the plaintiff’s predecessor at the time of the 
Decennial Settlement. The Dowl shows 
that the Damodar was not included in the 
assessment, 

[Furicues, J.—If it ceased to be navi- 
gable it presumably was included in the 


(4) 43 Ind. 
600; 22 M. L. 
R. 49 (P. C.), 

(5) 3 R. L. 

(6) 6 B. L. 

(7) (1891) 
6 J. P. 709. 


Cas, 861; 26 C. L. J. 590 at pp. 596, 599, 
` 438; (1918) M. W. N. 28; 20 Bom. L, 


T 
R. App Il8atp. 117, 

R. App. 93; 14 W. R, 424. 

A. 0, 649; 61 L. J. Q. B. 79; 65 L, T. 564; 
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assessment. The whole Ka ia substantially 
the property of the Maharaja. Is the river 
navigable? If the river is non-navigable 
the Maharaja is the owner of the bed of the 
river, he having lands on both sides. | 

The Government is entitled to assess the 
Churs that were subsequently formed. 

[FLETGHER, J.--Regulation XI does not 
apply to cases where assessment has already 
been made. J 

Once a navigable river always a nayi- 
gable river. In making the settlement 
Government must have taken into consider- 
ation the circumstances with regard to Ka. 
Some portion was undoubtedly navigable 
(up to Amta) at the Permanent Settlement. 
In dealing with the Decennial Settlement 
Government sould not have contemplated 
the grantof the river from Amta down- 
wards. Although there was no bar to such 
a grant, the Government did not grant 
it and the plaintiff has no evidence to prove 
such a grant. Referred to Harington’s 
Analysis, Volume II, page 251. 

Regulation II of 1819 and Regulation XI 
of 1825 were passed for the purpose of 
removing the difficulties of ownership and 


assessment. The bed was not assessed and 
it should be treaféd as an unsettled 
Mahal. 


L FLerener, J.—The point is, was it a part 
of the revenue unit? 

Clause (3) of Regulation IX of 1847 is 
without restriction. See Secretary of State v. 
Fahamidannissa Begum (8). 


(Hupa, J.—Clause (1) stands against you, 
as ib speaks of lands included within the 
limits of the estate. If the property is 
liable to sale for arrears of Government 
revenue, it must be presumed that the pro- 
perty was assessed. | 

Clause (2) does not say that it must be 
again a public navigable river. The case of 
Lopez v. Muddun Mohun Thakoor (2) does not, 
govern every case. ; 

[Hova; J.—Does the fact that the bed of 
a non-navigable river rises up, make any 
difference about the proprietorship? 

[Fuerouer, J.—It has only been an alter- 
ation in character and not “addition”, as 
given in sections 5 and 6 of Regulation XI 


(8) 17 O. 590 at pp. 597, 599; 17 I. A. 40; & Sar. P. 
G. J. 391; 8 Ind. Deo, (xN. B.) 988 (P. C.). 
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of 1625. Hari Kishore Dutt vy. Collector of 
Dacca (5), | 

[Hups, J.—The addition refers to eases 
where the gain has been from the public 
domain or from a river belonging to another 
person. | 

Granted it was non-navigable, granted that 
the bed was the property of the Maharaja, 
still the lands not having been in existence 
at the Decennial Settlement, by Statute they 
bacamo- capable of assessment as they be- 
came dry. 

The basis of the settlement was dry land, 
see Jagadindra’s case (3). It refers to 
dry land in the bed of the Brahma- 
putra. 

Regulation If of 1819 refers to again. In 
section 6 of Act IK of 1847, the word “added” 
appears. It is gained and added, because it 
was not land at the time of the Decennial 
Settlement. 

{Hupa, J..—The foregoing principles in 
section 3, clause (2), apply to dry land and 
should be apphed to Chur lands also. Dry 
land within the limits of any settled estate 
cannot be re-assessed and hence also Chur 
land “within the limits of the estate cannot 
also be re-assessed. Justice 


Field says 
that the tribute is payable in respect 
of everything included within the 
estate. 1 


[Fretoaer, J.—If the river was navigable 
between 1764 and 1777, the dates of 
survey by Mr. Reynell, it is rather strange 
that the whole of the bed silted up by 
1802. Referred to Musammat Imam Bandi 
y. Hurgovtnd Ghose (9). ] 

The next point is whother it was assessed 
or not, the question whether the assessment 
was onthe basis of a navigable or non- 
navigable river is a question of fact and the 
onus. is on the plaintif to prove it. 
Referred to Doss’ Law of Riparian Rights, 
page 110, Ohunder Jaleah v. Ram” Churn 
Mookerjee (10). l 

[FLETCHER, J.—The settlement was ac. 
cording to Perganas and not Mouzas, 
The Judge says the Perganas are made 
up of Mouzas and Monzas do not include the 
rivers and so the Pergana does not include 
the river. | 


(9) 4 M. I. A.403; 7 W. R. P. C. 67; 1 Suth, P. C.J. 


208; I Sar, P. Q. J. 371; 18 Ti. R. 758. 


(10) 15 Ì7. I. 212 at p, 214. 
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When the judgment resumed some of 
the Churs that had been formed before, no 
assertion was made by the Maharaja that 
he had any right to the bed of the river, 

As to onus of proof see Jagadindra Nath 
Roy v. Secretary of State (3). Water duty was 
abolished in 1772. The river was navigable 
in 1770. The bed of the river, therefore, 
could not have been included in the settle- 
ment, 

[Fouercner, J.—The right to aollest tolls 
was with the Maharaja and that shows 
that the Crown made a grant of the river to 
the Maharaja’s predecessor. | 

Act IX of 1€47 makes no distinction 
between navigable and non-navigable rivers, 
Assessment is to ba made on the Jast Revenue 
Survey map. Referred to Dosa’ Law of 
Riparian Rights, pagea 372 and 376. 

(Huna, J.— There are Zemindaris in whioh 
the river forms an integral part, what is the 
basis of assessment of the river bed in such 
a case? | 


[Dr. Ghose referred to Hort Das Mal v, 
Mahomed Jaki (11). 5 
(Hova, J.—If the Maharaja was not 


granted the river, how was it that he was 
allawed the right to levy water rate ? | 

He was allowed to collect it on behalf of 
the Government. But the water rate does 
not prove anything; when it was in foros, 
the Maharaja was‘allowed to collect it. l 

The stoppage of water rate might be due 
to the river ceasing to ba navigable. 

[Dr. Ghose referred to Harington’s 
Analysis, Volume II, pages 222 and 230. ] 
O T FLETCHER, J. a Redustion of the assets of 
the estate byad entitles one to a re- 
duction of revenue as stated by Lord 
Cornwallis quoted in Harington’s Analysis, 
Volume II. | 

Sir Rash Behari Ghose (with him Babus 
Basanta Kumar Bose, Dwarka Nath Ohuker- 
bulty, Bipin Behary Ghose 1T, Saroshi Churn 
Mitler, Ayendranath Datta, Brojo Lal Chucker- 
butty, Bankim Chandra Mulani and Susil 
Ohandra Ghose), for the Maharaja of Burdwan, 
referred to Secretary of State v. Krishna- 
mont Gupta (12). The question of nayi- 
gability would only arise if the river was not 
included within my client’s estate. | 

(11) rie O. 434 at pp. 441, 444; 5 Ind. Dec, (N, s.) 
1049 (F. B.). 

(12) 29 T. A. 104: 4 Bom. L, R. 687; 20 C. 518; 6 C, 
W. N. 647; 8 Sar. P. C. J. 269 (P. C.). 


yon 
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It is not a pure question of fact but a 
mixed question of law and fact. See 
oo y, Attorney-General for Quebec 
13). 

Right of Jalkar is tha best evidence to 
prove right to the soil. Referred to Preamble 
to Regulation II of 1819, Gould on Waters, 
sections 43, 46 and 56 (Edition 1877), 
Angel on Waters, sections 546, 548 and 549, 
Kali Kissen Tagore v. Jodoo Tal Mullick (14), 
Nogender Chunder Ghose v. Mahomed Hsoff 
(15) and Rex v. Montague (16). 


The territorial law in the Mufassil was the 
Muhammadan Law. See Doss’ Tagore 
Lectures, page 108, Angelon Waters, sec- 
tion 714, foot note 2. The Collestor says in 
1802 that there was no inland navigation in 
his districts. Reynell’s Journal, Appendix to 
the Memoir, 


[FLETOHER, J „— Possibly only small boats 
could pass ‘carrying the officers of the Com- 
pany, Hunter’s Gazetteer, page 140. | 


Referred to Hunter’s Statistical Account of 
Bengal, Volume IV, page 208. Government 
prevented the patnidars of the Maharaja from 
fishing in the Damodar, 


Chowkidari Chakran lands are free from 
assessment, see Ransit Singh v. Kali Dasi 
Debi (17); Regulation If of 1793, sestion 
4. Kandukur Balasurya Prasadha Row v. 
Secretary of State (1). The East India 


Company treated the Maharaja as the 
Zemindar of Chakla Burdwan, see Cole- 
brooke’s Husbandry of Bengal, page 19, 


Haradas Acharjya Chowdhurt vy. Secretary of 
State (4). 


| FLETCHER, J.— Admittedly the whole of 
the Chakla was not granted tothe Maha- 
raja, ¢g., Lakheraj lands, factories of the 


(18) (1914) A. O. 258 at p. 278,83 L. J. P, ©. 201; 
110 L. T. 712; 80 T. L. R. 278. 

(14) 61. A. 190; 5 C. L. R. 97; 4 Sar. P. C., J. 61; 3 
Suth. P. C. J. 656; Bald. 286. 

(16) 18 W. R. 113 at p. 119; 10 B. L. R 496;.3 Sar. 
P. C. J. 151. 

(16) (1825) 4 B. & C. 598 marginal note and at 
p.t026D. & R. 6:16; 4L. J.K. B. (0. s.) 21; 107 
i. R. 1183: 28 R. R. 420, 

(17) 40 Ind Cas 981: 44 I. A. 117; 44 0. 841; 

O. W. N; €09; 32 M. L. J. 565; 16 A. L J. 290; = 
C. L.J. 499: 19 Bom. L. R. 462. 2 P.L. W, 1; (1917) 
M. W. N, 459; 6 L. W. 10°; 22 M. L. T. 489 (P9C,). 
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Company, etc., and you are to show what are 


‘the Perganas included within the same, | 


The presumption is that the-whole of tha 
Chakla was granted and the onus lies 
upon the other side to show what portions 
were excluded. 


[Furrcagr, J.—The water duty was a duty 
imposed upon persons passing throughthe 
river. Referred to Harington’s Analysis, 
Volume HI, page 230, Fifth Report, Volume II, 
page 311 and Volume J, page 26. | 

Throughout the Damodar the Maharaja 
owned a ferry down to Amta. The Maharaja 
and his tenants had the exclusive right of 
fishery in the Damodar. Referred to Attor ney- 
General v. Emerson (7), Halsbury’ s Laws of 
England, Volume IlI, page 143, Art. 305 and 
page 149, Holford v. Bazley (18), Holford v. 
Batley (19), Angelon Waters,sestion 73, Mar- 
shall v. Ulleswater Steam Navigation Oo. (20), 
Riparian Rights, page 376, David v. 
Grish Chunder Guha (21), Henok v. Ashby 
(22), Duke of Somerset v. Fogwell (23), Ecroyd 
, Dika (24) and Hanbury v. Jenkins 

25 

The fact that a person owns the right of 
fishery gives rise to the presumption that he 
is the owner of the soil. See Wood v. 
oe (26) and Lord yv. Sydney Oommissionars 

27). : 


The painidars opposed the attempt on the 
part of the’ Government to prevent them 
from fishing not on the ground of Jalkar 
rights being granted to the Maharaja but 


(18) (1850) 13 Q. B. 426 at p. 444, 18 L. J. Q. B. 
109; 13 Jur. 278; 116 E, R. 1326; 78 R, R. 432. 

(19) (1846) 8 Q. B. 1000 at p. 1016; 115 E. R. 
1150 


(20) (1863) 3B. & S. 732; 122 E. R. 274; 32 L. T. 
Q. B. 189; 9 Jur. (Nn. s.) 988; § L. T. (xN. s.) 416; 11 W. 
R. 489; 129 R. R. 640. 

(21) 9 C. 153 at p. 184; 11 ©. L. R. 803; 4 Ind. Dec. 

. S) 774. 

(22) (1896) 2 Oh. lat p. 11; 65 L. J. Ch, 615; 
74 L. T. 27; 46 W. R. 252; DI P, 484, 

(23) (1826) 5 B. & C. 875 at p. 886; 8D, & R, 
747;5 L. J. K. B. (0. s.) 49;108 E. R. 325; 29 R. R. 
449, 

(24) (1897) 2 Ch. 554 at p. 570; 66 L. J. Ch, 751; 
77 L. T. 357; 46 W. R. 119; 61 J. P, 791. 

(25) (1901) 2 Ch. 401 at p. 411; TO L. J. Ch. 730; 
49 W. R. 615; 63 J. P. 633; 17 T. ii R. 539. 

(26) (1849) 3 Ex. 748; 18 L. J. Ex. 805; 13 Jur, 
472.77 R. R. 809; 154 E. R. 1047. 

(27) (1859) 12 Moore P. 0. 473 at p. 487; 38 L. T, 
to. s.) 1; 7 W, R. 267; 14 E. R. 991; 124 R, R, 113, 
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on the ground of inclusion of the river within 
the Maharaja’s estate. Referred to Hart 
Kishore Dutt y. Collector of Dacca (5) and 
Hori Das Mal v. Mahomed Jaki (11). 


When two of the ferries were resumed 
then a deduction was made of the revenue, 
the Maharaja was allowed compensation or 
remission. Referred to Ferry Regulation, 
section 9, Houche on Rivers, section 350, 


Five Chura had been resumed by the 
Government in 1840 and the Maharaja was 
under a misconception of law and took only 
malikane. But when the resumption took 
place in 1907, the Maharaja objected to the 
acceptance of malikana patni kabuliyat of 
1849 containing an undertaking by the patni- 
dar to pay additional rent for a Chur land 
that might be formed in the Damodar, 
In answer to the argument that the Maha- 
raja by accepting the malkana admitted the 
right of the Government to settle all Churs 
that were formed in the bed of the 
Damodar, I refer to the following cases, 
Haradas Acharjya Ohowdhuri v. Secretary of 
State, (4), Secretary of State v. Kalika 
Prosad (28) per Mookerjee, J., Cooper v. 
ae (29) and Beauchamp (Eorl) v. Winn 
30). 

The mistake was only a mistake of law. 
My client laboured under & mistake due 
fo a wrong construction put upon Regulation 
II of 1819 by the Revenue Authorities, 
Referred to Regulation I of 1793, sections 
5, 7,11 (2). As to whether the Govern- 
ment was entitled to assess revenue upon 
these Churs referred to Lopez v. Muddun 
Mohun Thakoor (2), Regulation II of 1793, 
` Secretary of State v. Fahamidannissa Begum 
(8); Fahamidennissa Begum v. Secretary of 
State (31), Hunter’s Bengal Records page 76. 
Kattemonee Dossee v. Ranee Mowmohinee Dabee 
(32) is overruled by the Privy Council in 
Topez’s case (2). 

As to the argument that assessment was 
made on the value of the product, I shall refer 
to Preamble to Regulation II of 1793, 
Kandukuri Balesurya Prasadha Row y, Secre- 


(28) 14 Ind. Cas, 609; 15 C. L. J, 281 at pp. 800 and 


801 
(29) (1867) 2 H. L. 149; 16 L. T, 678; 15 W. R. 1049, 
(30) ase H. L. 228 at p. 233; 22 W. R. 193, 
(31) 14 ©. 67 at p. 71; 7 Ind. Dec. (N. s.) 46, 
(32) 3 W. R. 51; B. L. R. Sup. Vol, 368, 
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tary of State (1), Ranjit Singh v. Kali Dasi 
Debt (17), Land Taw Commissioners v. 
Central London Railway Co. (83), Hursuhat 
Singh v. Syud Lootf Ali Khan (84), Secretary 
of State v. Krishnamont Gupta (12) and 
Jagadindra Nath Roy v. Secretary of State 
(3). Even if the river isa public navigable 
river within the meaning of the law, it 
was included within Chakla Burdwan, the 
Yemindari of the Maharaja which was 
permanently settled with the ancestor of 
the plaintiff. The dovbt as to whether 
the Churs were open to assessment is 
removed by the evidence of the water 
duties being realised by the Maharaja as 
long as they had not been prohibited by 
the Government. 

Right to fisheries shows that the soil 
of the river belonged to the Maharaja. 
This evidence may be rebutted, but nothing 
of the kind has been shown to rebut ib. 

The Maharaja was allowed to open private 
ferries; when two of the ferries were 
resumed by Governmenta proportionate  de- 
duction was made from the revenue. My 
right to the soil has not in any way been 
affected because I am no longer the owner 
of some of the riparian villages. The 
river was not attached to any particular 
Mouza or Pergana but was treated as part 
of the ZAemindari of Burdwan and as 
Zemindar I am entitled to the soil of 
the river, I rely strongly upon this, 
that none of the riparian owners have 
claimed to exercise any right over the ` 
river by virtne of their ownership of some 
riparian village. In any case, I submit, 
the Maharaja is entitled to claim those 
portions of the bed which border on the 
riparian village which belongs to the 
Maharaja. Further if the river Damodar, 
whether any portion of it was navigable 
or not at the time of the Permanent 
Settlement, was included within the limits 
of Chakla Burdwan, the Churs in the 
river cannot be assessed to revenue as 
there has been no case of new land or 
addition to my client’s estate. Whoever is 
the owner of the river bed must be the 
owner of dry lands also. 


(83) (1918) A. C. 36496 pp. 371, 878 and 378; 
82 L, J. Ch. 274; 108 L. T. 690; 77 J. P. 289; 11L, 
G. R. 698; 57 S. J. 403; 29 T. L R. 895. 

(24) 21, A, 28 at p. 32; 28 W. R. 8; 14 B. L. R 265; 
8 Sar. P. “O. J. 411; 8 Suth, P.C. J, 56 (P, Ge, 
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The onus is on the Government to show 
that the river was not assessed at all, 
see Haradas Acharjya Chowdhuri v. Secretary 
‘of State (4). 

Mr. Ohackravartt in reply.—The sole 
question is whether the clause in Regu- 
lation II of 1819 applies or not. The 
land which would be resumed was liable 
to assessment under Regulation II of 1819. 
Lands sould be assessed only with regard 
to assets. Land which did not produce 
anything was not charged or assessed. 
The ferry is only a franchise and the 
owner is entitled to a deduction. It was 
not an interest in land at all. Referred 
to Ranee Surnomoyee v. Jardine, Skinner & 
Oo. (85). If the.bed of the river dries 
up regardless whether the river was 
navigable or not, the Government is com- 
petent to assess if as usable land. Under 
the Regulation the Secretary of State is 
entitled to. assess it. 

[FLETOHER, J.—The whole question is what 
was settled. It matters little whether it 
was called Chakla, Pergana or anything 
else. | 

JUDGMENT. 

FLETCAER, J.—The question involved in 
these appeals is whether the plaintiff, the 
Maharaja of Burdwan, is entitled to the 
Chnrs that form in the rivers Damodar 
and Darakeswar without liability of further 
assessment of Government revenue. The 
appeals which are preferred by the Secretary 
of State for India in Counsil have re- 
ference to the portion of the river which 
lies wholly within the limits of the 
permanently settled estate of the plaintiff 
on which the learned Judge in the Court 
below held that the Government were not 
entitled to assess further Government 
revenue. The appeals by the plaintiff 
refer to the portion of the river of which 
the plaintiff is the proprietor of the 
riparian Mouzas on one side of the river 
only. The learned Judge held with regard 
to these that by the rule of “middle 
thread” the soil in one half of the river 
was vested in the plaintiff but that he 
was liable to assessment to further Gov- 
ernment revenue in respect of Churs 
forming in the river. One of the main 
questions that has been raised in these 


~ (85) 20 W. R. 276 at p. 278, F 


appeals is whether the river Damodar was 
a navigable river at the time of the 
Permanent Settlement. The learned Sub- 
ordinate’ Judge found that the Damodar was 
not navigable at the time of the Permanent 
Settlement. 

Now the evidence relied on by the 
learned Judge on this question is the 
answers to certain interrogatories in the 
Appendix to the 5th Report of the Seleot 
Committee of the House of Commons on 
the affairs of the East India Company. 

The answers of the Judge and Magistrate 
of Zillah Burdwan are dated the 9th of 
Marsh 1802—a portion of answer No. 17 is 
in the following terms: ‘The sommerce 


has been both mush facilitated and extended 


by the opening of the three grand roads 
leading to Hooghly, Kalna and Kutwa, 
which have lately been put into a good 
state of repair by the labour of the 
convicts and nothing can more forward 
the commerce of this district which has 
not the advantage of inland navigation or 
more conduce to the general convenience 
of the inhabitants than good roads.” 

The last sentence of answer No, 29 may 
also be referred to. The condition of the 
Damodar as it was in 1876 may be gathered 
from Hunter’s Statistical Account of Bengal, 
Volume IV, page 209, where the anthor 
remarks: “In the hot season the river dwindles 
away into an insignificant stream fordable 
nearly everywhere and in many places not 
a foot deep. The only traffic carried on 
in the rainy season is the transport of 
coals from Raneegunje to Caleutta.” 

Now in this country the test as to 
whether a river is navigable is whether it 
allows of the passage of boats at all times 
of the year [Ohkunder Jaleah v. Ram Ohurn 
Mookerjee (10). ] 

In that view the evidence appears to me 
to show quite clearly that the Damodar 
was not navigable from 1802 onwards, 
but then it was argued that the evidence 
did not show that the river was not 
navigable at the time of the Permanent 
Settlement. The answers of the Magistrate 
and Judge of Burdwan to the in- 
terrogatories inthe Appendix to the 5th Re- 
port of the Select Committee on the 
affairs of the East India Company do not 
suggest that in the year 1802 there had 


, been a recent change so that the district 
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had been of recent years deprived of 
inland navigation. Thestatement that owing 
to the construction and improvements of 
roads, the commerce of the district sould 
be sent to the ports of Hooghly, Kutwa 
and Kalna suggests that before such con- 
struction and improvement there was no 
port at which goods could be shipped. 
The Secretary of State, however, principally 
relied on the map of inland navigation 
taken from Reynell’s Memoir, which the 
learned Judge in the Court below held 
was not proved. This map, however, appears 


in Reynell’s Atlas published by the authority . 


of the Kast India Company. No doubt the 
map shows the Damodar navigable to a 
point opposite to the Company’s Fastory at 
Burdwan. Itis, however, to be noted that, as 
appears from an Article by Major Hirst of the 
Survey of India with reference to Reynell’s 
Surveys that the surveys took plase be- 
tween the years 1764 and 1777. All these 
surveys were not made by Major Reynell 
personally and apparently the survey of 
-Bardwan was not so made. Af what date 
the survey of the Damodar was made it 
- is impossible to see on the evidence, but 
probably having regard to its proximity 
to Calentta it was one of the earlier 
surveys. 

1 think having regard to the answers 
to interrogatories by the Magistrate and 
Judge of Burdwan in the Appendix to the 
5th Report we ought to agree with the 
learned Judge that at the date of the 
Permanent Settlement the river Damodar 
was not a navigable river. 

If that be so, what then was settled 
with the predesessor of the plaintiff f 

For that purpose it is necessary to state 
shortly the history of the plaintiff’s family 
and what their position with reference to 
their estate was down to the time of the 
Permanent Settlement. 

As observed by Sir William Hunter in 
the introdustion to “Bengal M. S. Records”, 
page 31: “The lst class of Bengal Zemindars 
represented the old Hindu and Mahomedan 
\Rajas of the country previous to the 
‘Moghul conquest by the Emperor Akbar in 
1576 or persons who claim that status, 
The 2nd class were Rajas or great land- 
holders most of whom dated from the 
17th and 18th’ centuries and some of 
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rulers in their own estates or territories 
subject to a tribute or land fax to the 
representative of the Emperor. These 
two classes had a social position faintly 
resembling the feudatory chiefs of the 
British Indian Empire but that position 
was enjoyed by them on the basis of 
custom, not of treaties.” 

Again at page 33 the author slates: 
“Before the Permanent Settlement it was 
possible to name 12 traditional Bhuyars 
or original Zemindars of Bengal who 
held a hereditary status in their respective 
territories. There were also half subdued 
chiefs, sometime of ancestral standing, who 
had not been brought under the adminis- 


‘trative system of the Moghul Government 


in Bengal, such as the Rajas of Tipperah, 
Oooch Behar and Assam. There were 
others too powerful to be controlled and 
who had either been exempted from full ` 
subjection like the frontier Rajas of 
Birbhum, and Bishnupur or who had won for 
themselves a partial and intermittent exemp- 
tion by armed resistance like the Raja of 
Burdwan inthe heart of the province and 
many smaller Zemindars in the outline 
and frontier Districts. Such Zemindars held 
princely Courts, maintained their own bodies 
of armed followers, dispensed justice in these 
territories or estates and handed down their 
position from father to son. But all of 
them paid a tribute or land tax to the Maho- 
medan Government at Murshidabad and as 
a rule in cases of death the heir deemed it 
prudent to obtain from that Government an 
official acknowledgment of his sucaession. 
Such ZGemirdars had clearly a title to their 
estates differing from that of mere revenue 
agent of the ruling power.” Now the 
lst ferman to the predecessor cof the plaintiff 
is dated inthe year 1689 and was granted 
by the Emperor Alamgir. The office granted 
by this ferman was that of" Zemindar and 
Chowdhury of the Pergana.” The next 
fermun was not produced but is men- 
tioned both in Hunter’s Statistical Account 
and District Gazetteer, The 3rd ferman 
was granted by the Emperor Mahomed Shah 
to Chitra Sen in 1740 as appears from the 
5th Report. In tbe time of Emperor Akbar. 
the Moghul Empire was divided into 
provinces, The provinces were divided into 
Circars and the Circars into Perganas. The 


whom were either the Ist olass de facto». province’ of Bengal consisted of 19 Circarg 
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and 682 Perganas. Circars 13, 14 and 15 
represent the Zemindari of the plaintiff's 
ancestor [see Appendix, 5th Report, 179). 

In the year 1722 Mir Jafar, the Viceroy 
of Bengal, altered the 19 Cirears into 13 
Chaklas and sub-divided the 13 Chaklas into 
1,660 Perganas. The fourth Chakla was 
Burdwan (see page 189 of Appendix). 

In the year 1728 there was a further 
territorial subdivision by Suja Khan then 
Nawab of Benga], under which Bengal was 
dividedinto 25 ZGemindaria, one of the Zamin- 
daris being Burdwan, but at this re-arrange- 
ment Bishnupur and Pachete were separated 
from Burdwan. 

It appears, however, that the Zemindari 
of Burdwan from 1722 was called the Chakla 
of Burdwan and it is so referred to in the 
Appendix to the 5th Report, page 410. | 

The evidence shows quite clearly that 
prior to 1760 the Aemindari or Chakla 
of Burdwan was settled with the plaintiff’s 
ancestors not by Perganas but as a whole, 
The suggestion that plaintifi’s ancestors 
were mere collectors of the revenue of 
a group of Perganas‘on behalf of the ruling 
power is not supported by the evidence. The 
Appendix tothe 5th Report shows that the 
plaintifi’s ancestors maintained a considerable 
army and exercised other rights similar 
to those of a Sovereign power. In these cir- 
cumstances it is not all probable that the bed 
of a non-navigable river, so far as it was 
wholly included in and flowed through the 
Zemindarior Chakla, was excluded from the 
grant to the plaintiff's ancestors. It is 
highly improbable that the ruling power 
at the time of the grant to the ancestors 
of the plaintiff reserved the “beds of non- 
navigable rivers to themselves. In these 
circumstances, | think, the learned Judge was 
warranted in coming to the conolusion that 
the river Damodar with its bed as described 
in the Schedale Ka to the plaint in what 
ig called the Burdwan suit was included 
within the limits of the Zemindari or Chakla 
of Burdwan. We nextcome tothe treaty 
of 1760 under the terms of which Burdwan, 
Midnapore and Chittagong were ceded to 
the East India Company, But as appears 
from the sanad of the lst of Kartick 
1176 B. S. the cession was made subject to the 
rights of the Zemindars. The treaties of 
1763 and 1765 merely confirmed the grant 
made to the Hast India Company in 1760, . 
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It is quite clear that the cession to the East 
India Company did not affeot the rights cf 
the plaintifi’s predecessors, their rights 
being expressly reserved by the sanad exe. 
cuted to give effest to the treaty which 
was accepted by the East India Company. 
“In 1762 the Hast India Company farmed 
out the revenues of Burdwan by public 
auction for 3 years. It is said that this 
put anend tothe rights of the plaintiff's 
predecessors. But that obviously was not 
so, for as appears from the 5th Report ‘a 
scrupulous regard seems to have been paid to 
his (the then Maharaja’s) chartered rights 
of Muscoorab and Nankar, eta,” 

Other temporary settlements were also 
subsequently made with other farmers, 

It appears, however, that a system of 
farming out the revenues was not successful, 

From 1776 down to the Decennial Settle. 
ment settlement was made with the plaintiff's 
predecessors, The settlements were annual 
but renewed atthe end of each year, 

The only provision in the kabuliyats for 
this period that need be mentioned is one 
anthorising the Government to sell a pro- 
portionate part of “ your Zemindari ’%py case 
of default in payment of the revenue, 
Under this provision portions of the 
emindari were sold, 112, the Perganas Chitra 
and Mandalghat. Then we come to the 
kabuliyat of the 2Ist of Sraban 1195 which 
formed the basis of the Permanent Settlement, 
By this kabuliyat the then Maharaja of 
Burdwan took settlement of the “said 
Chakla. ” 

Now what was the “said Chakla,” I 
think it is quite clearthat the said Chakla 
is the Chakla that the Maharaja’s pre- 
decessors had held from theMoghul Emperors 
exsept of course the portions that had Doen 
sold away by the Gcvernment for the arrears 
of the revenne under the authority granted 
to them inthe former kabuliyats, In my 
opinion the evidence establishes that at the 
time of the Permanent Settlement the bed 
of the river Damodar, in so far as it flowed 
through the Chakla or YZemindari of 
Burdwan, formed a portion of the estates 
permanently settled with the plaintiff’s pre- 
deaessors. 

There is, moreover, a large body of evidence 
that goes to confirm this view. 

Hirst there are the water duties, During 
the time of Moghal Emperors the plaintitf’s 
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predecessors levied duties on goods passing 
by land or by water through their Zemindari. 
These duties were levied on goods passing 
in boats along the Damodar during the rainy 
season. 


About 1772 the Government desided to 
abolish these duties. The farmers who had 
temporary settlements and the Zemindars 
obtained reductions of the assessment of 
Government revenue in respect of such 
abolition. j 


“ This is well shown by the Dowl Bundo- 
bast for the years 1198 to 1206. 


The next matter that goes to show the 
plaintiffs proprietary interest in the river 
is the fact thatall the ferries from Terat to 
Amta belong to the plaintiff or his patnidars. 
Not only do they so belong but the plaintiff 
and his putnidavs are under an obligation 
to keep up these ferries, as appears from a 
series of kabuliyats executed by the plaintiff's 
patnidars. 


That the revenue derived from these 
ferries entered into the calculation on the 
basis of which the Government revenue was 
settled? appears from the fact that in the 
years 1848 and 1549, when two of these 
ferries were resumed and declared publio 
ferries, a reduction was made in the amount 
ofthe land revenue payable in respect of 
the estate. 


Regulation XIX of 1816, section 9, provides 
only for compensation being paid not for 
a reduction of the land revenue. 

The next point is that the plaintiff has 
an exclusive right of fishery in the river. 

In the year 1860, when the Government 
proposed to resume the right of fishery, the 
tenants filed petitions opposing the proposed 
resumption alleging that the river was 
included in the Decennial Settlement of the 
Zemindar. The Government withdrew its 
slaim. 


Now although an exclusive right of fishery 
does not of itself pass the right to the soil 
in the bed of the river, still when the terms 
of a grant are unknown or uncertain it is a 
matter cf importance that the plaintiff has the 
exclusive right of fishery in the river the hed 
of which he claims. 

Further from the year 1842 a large num- 
ber of Churs whieh formed in the river 
have been taken possession of by the plaint- 
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iff or his patnidars without objection by 
the Government and no attempt was made 
to resume these Churs till 1907. 

As against this the Government rely on 
the fact that the plaintiffs predecessors 
took settlement of certain Churs that were 
resumed by the Government. But the 
Government never claimed the bed of the 
river. Their claim was that as the Chnurs 
had formed since the date of the Decennial 
Settlement the Government were entitled 
to resume them. This is the main argument 
also in the present case. A fact much 
relied on was that the Maharaja had 
accepted settlement of a few Churs in tke 
Damodar, the last resumption: of the 
Damodar being in the year 1842. The 
answer to that, however, appears to Le that 
until the judgment of the Privy Counoil 
in the case of Lopez v. Muddun Mohun Thakoor 
(2), it seems to have been assumed that 
Churs forming in ovon-navigable rivers 
flowing through permanently settled estates 
were liable to resumption. 

It is said also that the plaintiff has quite 
recently taken a settlement of one Chur 
though not in the Damodar. But this was 
merely re-settlement of a Chur resumed in 
1844. Obviously after that length of time 
the plaintiff could not set up the case that 
the Chur had been improperly resumed. 

A further point was raised against the 
plaintiff’s title, namely, that he has ceased 
to be the owner of all the riparian Mouzas. 

The evidense shows that the sales that 
have taken place were all involuntary sales 
and none of the independent Talukdars have 
exercised or claimed to exercise any right 
in or over a river. In these circumstances 
many rights that such independent Talukdars 
might have had are long since barred. ‘T'he 
learned Judge was much impressed by the 
fact that at the time of the Thak Survey 
the river was measured a separate sircuit, 
I donot think that mush force can be 
placed on this argument either for or 
against the plaintiff's case: I agree with the 
conclusion of the learned Judge that the 
bed of the river Damodar, in so far as it 
flowed through the Chakla or Zemindari of 
Burdwan, was a portion of the property 
permanently settled with the plaintiff's 
predecessors. The main argument on behalf 
of the Government is that Chars that 
form in the river Damodar are resum, 
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able under the provisions of the Bengal 
Allnvion and Diluvion Regulation of 1825 
(Regulation XI of 1825) and that is so 
even if the river is non-navigable and 
formed part of the permanently settled 
estate. That argument, however, is, I think, 
altogether opposed to the desision of the 
Privy Counsi} in the case of Secretary 
of State v. Fahamidannissa Begum (8). Before 
there can be a further assessment of Govern- 
ment revenue there must be a gain” from 
the public domain. The mere fact that a 
portion of the permanently settled estate has 
‘become more valuable is no ground for 
altering the assessment. The fact that no 
amount or only a small amount in respect of 
a particular piece of property entered into 
the caleulation on the basis of which the 
Government revenue was permanently 
setiled and that the property has become 
of much greater value, is no ground for 
disturbing the Permanent Settlement of the 
estate [see Kandukurt Balasurya Prasudha 
Row v, Secretary of State (1).] 


I think the Seoretary of State’s appeal 
with regard to ‘the portion of the river 
mentioned in the schedule Ka to the plaint 
in the Burdwan suit should be dismissed. 


The same order is made in the appeal 
of the Secretary of State No. 82 of 1914, 
which arises ont of what is known as the 
Bankura snit. 


I next come tothe appeal of the plaintiff 
with regard to the lands in Kha in the 
schedule to the plaint tothe Burdwan suit. 
The plaintiff claims half of the bed of the 
river that adjoins his riparian Mouzas and 
that Churs forming in that portion of the 
bed of the river are not liable to further 
assessment of Government revenue. The 
learned Subordinate Judge declared the 
plaintiffs right to the soil but held that 
Churs forming in those portions of the river 
were liable to assessment of Government 
revenue. 

Dealing first with the question of the 
ownership of half of the soil in the bed of the 
non-navigable river, I think the conelusion 
arrived af was correct. In the case of Bhagee- 
ruttee Dabea y. Greesh Ohunder Ohowdhry (36), 
Norman, J., in delivering the judgment of the 
Court after citing the case of Raja Nzlmoney 


. (36) 2 Hay 541. e 


Ohunder Singh v. Ruza Teknarain Singh (37) 
observed: “By the Common Law of this 
country the right to the soil of a river, 
when flowing within the estatesof different 
proprietors belongs to the riparian owners 
ad medium filum aque.” 

Further in the case of Kale Kissen Tagore 
v. Jodoo Lal Mullick (14), the Privy Counail 
observed: “It appears that the plaintiff at 
all events has not all the rights of a riparian 
proprietor or he would have been entitled 
to the bed of the river ad medium filum.” 

Then as regards the right of the Crown to 
assess further revenue on Churs forming 
on these portions of the river, I am unable 
to agree with the conclusion of the learned 
Judge. In this respect I would refer to 
two decisions, one being the coase of 
Land Tux Commissioners v, Centril London 
Railway Company (33) and the other being 
the case of Attorney-General for British 
Columbia v. Attorney-General for Canada (88), 

The effect of these decisions is that where 
property is bounded by a road or a river, 
the boundary, even if given as the road 
or the river, is the middle of the road 
or river as the case may be. Thi prinoi- 
ple is too well recognised in our law to 
be now departed from. If that be so, 
then the permanently settled estate of the 
Maharaja ineiuded half of the bed of 
the river we are now considering and the 
assessment of the Government revenue on 
the estate was imposed on it just as much 
as any other portion of the estate. Iam 
unable to distinguish the present oase from 
the decision of the House of Lords above 
referred to. If the assessment of land 
tax on a house in the City of London 
included therein the assessment of ons 
half of the street, I think it follows that 
the assessment of the Government revenue 
on tbe riparian Monzas in question was 
imposed not only on the Mouzas but on 
the adjoining half of the bed of the 
river. 

I think we ought to allow the 
plaintiffs appeal and declare that in respect 
of the portions of the river in question 
the Government are not entitled to assess 
further Government revenue on Churs 


(37) Cal. S. D. A, Ref. 1862 p. 166. 
(38) (1914) A. C. 158 at p. 168; 83 L. J. P, C, 169; 
110 L, T. 484; 30 T, L, R. 144, 
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forroing therein. The Appeal No, 6l of 
1914 raises exactly the same point except 
that “as regards a Chur, Pursha, the learned 
Judge found that the defendant No. 17 
in that suit was entitled thereto. The 
plaintif has not pressed the appeal as 
against the defendant No, 17 and that 
portion of the appeal will be dismissed. 
As regards the rest of the appeal the 
same must be decreed. 

As regards the Appeal No. 375 of 1914 
which is called the Khatnagar appeal :— 
This. appeal relates to Churs formed in the 
bed of the river Darkeswar within the limita 
6f. the plaintiff's Mouza Khatnagar— 
the question raised is exactly the’ same 
as that raised in the Burdwan appeal as 
to the portion of the river Ka in the 
schedule to the plaint except that it is 
admitted that the Darkeswar was and is 
a nou-navigable river. For the reason 
given for dismissing the Secretary of State’s 
appeal with regard to the Burdwan Ka 
lands, I think this appeal ought to be 
dismissed. lastly, I come to the Second 
Appeal No. 3180 of 1913. This is an 
appeal y the Guru of the Maharaja of 
Burdwan against the decision of the 
District Judge of Bankura reversing the 
decision of the Subordinate Judge of the 
same placè. The question raised in this 
appeal is the same as that raised in the 
Burdwan suit with reference to the 
property in the schedule Ka. Now the 
learned Judge n the lower Appellate 
Court has found that the Damodar is a 
non-navigable river and that the hed 
belongs to the plaintiff. He has, however, 
held that the Government are entitled to 
assess Government revenue in respect of the 
Churs formed singe the Decennial Settlement, 
The reasons for which the learned Judge has 
done so are two-fold, first, he holds that 
as no caleulation was made in respect of 
the bed of the river at the time of the 
Decennial Settlement when Churs are 
formed, they are lands gained from the 
publio domain and secondly, that Regula- 
tion lI of 1819 gives the Government the 
right to assess all Churs formed sines 
the period of the Decennial Settlement. 

‘For the reasons mentioned above I am 
unable to agree in the conclusion- of the 
learned District Jadge. The present appeal 
must te allowed, i 
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“In the result the appeals by the 
Secretary of State for India in VConnail 
must be dismissed with eosts to | the 


Maharaja of -Burdwan only. The appeals 
of the plaintiff (except as regards Ohnur 
Pursha with which only defendant No. 17 
in the Bankura suit is concerned) will be 
allowed with costs. Second Appeal No. 3180 
of 1913 will be allowed and the judg- 
ment and deoree of the District Judge set 
aside and the judgment of the Subordinate 
Judge restored with costs both in this 
and lower Courts. We assess the hearing 
fee in Appeal No. 375 at one gold mohur, 
Ssamsu LHUUA, J.—I agree. 
Appeals Nos, 66, &2 and 375 dismissed: 
Appeal No, 61, partly allowed; 
Other Appeals decreed, 


PATNA HIGH COURT. 
CCivit Beviston No. 25 or 1916. 
May 17, 1915. 

Present:—Mr, Justice Mullick and Mr. 

Justice ‘Thornhill. 

MOHAMMED ABDUS SALAM— 
PETIT.ONER 

VETSUS H 

Rani KAMALMUKHI AND OTHERS — 


Oppos:te PARTY, 

Civil Procedure Code (Act V of. 1908), s. 115, O. 
XXXII, r, 4 (2)—Bengatl Court of Wards Act (IX B.C. of 
1879), ss.6 (e), 51— Guardian ad litem, appointment of 
— Discretion of Court—Revision— High Court, interfer- 
ence by~—-Disqualified proprietor under Court of Wards, 
suit against —Manager of Court of Wards, whether 
necessary party. 

Order XXXII, rule 4 (2', of the Civil Procedure 
Code requires that when a guardian has been 
appointed by a competent anthority, that guardian 
alone is entitled to represent the minor unless the 
trial Court considers that the appointment of another 
r will be to the welfare of the minor. [p. 817, 
col. 2. 

The appointment of a guardian of a minor for 
purposes of suits is really a question of procedure 
and an error in matters of procedure is not generally 
revisable under section 116 of the Civil Procedure 
Code. [p. 318, col. 1.] 4 

Where a Court of Wards is in possession of the 
property of a disqualified proprietor under section 
§ (e) of the Bengal Court of Wards Act, a suit 
brought against such a proprietor based upon con- 
tract may proceed without causing the defendant to 
be represented by the Manager of the Court of Wards, 


. Adso asuitfora declaration of title to or for’ re. 
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covery of possession of property which is not in the 
actual possession and disposal of the Court of 


Wards under sections 35 and 6 of the Act, may proceed 
arainst the proprietor alone. ip, 318, col. 2.) 


Civil revision from an order of the Subordi- 
nate Judge, Bhagalpore, dated the 21st of 
November 1917, 

Mr, Fakhruddin, for the Appellant. 

Messrs. Manuk, Jagernath Prasad, Murari 
Prasad, Ram Prasad and D, N. Sircar, for 
the Respondents. 


" JUDGMENT. 

MULLIGK, J.—This is an application for 
the exercise of our revisional jurisdiction 
under section 115 of the Civil Procedure 
Code. The facts are these:— 

A gentleman named Luchmi Prasad Singh 
had certain properties. One of these pro- 
perties called the Batadurpur estate he 
gave by Will to his grandson Ram Bahadur 
Singh. Another property called the Shankar- 
pur estate he gave by Willto his second 
son Udit Narain Singh. After his death 
there were disputes between the members 
of the family, and by an ekrarnamah it was 
settled .that Ram Bahadur Singh should 
keep possession of the Bahadurpur estate and 
Udit Narain Singh should keep possession 
of the Shankarpur estate, subject to the 
arrangement that upon the death of either of 
them the other should succeed to his property. 


In 1907 Ram Bahadur Singh having appli- 
ed to become a disqualified proprietor under 
section 6 of the Court of Wards Act, the 
Court took possession of the Bahadurpur estate 
under clause (e) of that section. Similarly 
in 1908 the Court of Wards took possession 
of the Shankarpur estate on behalf of Udit 
‘Narain Singh. 

Ram Bahadur Sirgh died in January 1917 
leaving two widows, who have now insti- 
tuted a sait for declaration of title to the 
Bahadurpur estate. In the body of the plaint 
it is stated that no prayer for possession is 
made, but in the relief portion there is a 
prayer for possession. if the Court considers 
that the widows have been dispossessed by 
the Court of Wards. S 

` It. is necessary to notices that after Ram 
Bahadur’s death the Court of Wards took 
possession of the Bahadurpur “ebtate not on 
behalf of Udit Narain Singh, but under sec- 
tion 13 of the: Court of Wards Act, which 


authorises the Court to retain possession of an’ 
‘estate if the suasession to it is disputed until 
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the right to possession of the claimant has 
been determined by a competent Civil. Court. 

In the sait’ just mentioned Udit Narain 
Singh’s minor son Loliteswar Prasad Singh 
was impleaded as a co-defendant. 

On the 12th September 1917, the Subor- 
dinate Judge appointed a Pleader of his Court 
as the guardian ad litem of this minor as 
the father, Udit Narain Singh, had refused 
to actin the snit on his behalf. On the 
16th September the Manager cf the Shankar- 
pur estate, a gentleman named Abdus 
Salam, made a petition to the Court asking 
that be and not the Pleader should be the 
guardian ad litem of the minor boy. He also 
contended that he was entitled to represent 
Udit Narain Singh by reason of section 51 
of the Court of Wards Act (Act IX of 1879). 
The Subordinate Judge refused the prayers 
of Abdus Salam and confirmed the appoint- 
ment of the Pleader. The Court of Wards 
through Abdus Salam have now made this 
application for the exercise of the revisional 
jurisdiction of this Court, 

The plaintiffs are represented before us 
by Mr. Manuk, Udit Narain Singh, the 
father, by Mr. Murari Prasad and tbo minor 
by the Deputy Registrar through Mr. D. N. 
Sircar, 

Now the first submission that has been made 
is that whatever may be the case as regards 
Udit Narain Singh, the learned Subordinate 
Judge is bound to appoint the Court of 
Wards Manager as the guardian of the 
infant. Now it is not clear whether the 
Court of Wards has yet taken charge of 
the person and property of the infant; if if 
has done so, the Court of Wards would he 
entitled under Order XXXII, rule 4, sub- 
clause 2, to demand that it should represent 
the minor, The section requires that when a 
guardian has been appointed by a competent 
authority, that guardian alone is entitled to 
represent the minor unless the trial Court 
considers that the appointment of another 
guardian will be to the welfare of the minor, 
Assuming that the Court of Wards in this 
case is the guardian duly appointed under 
section 7 of the Court of Wards Act in rese 
pest of the minor, the question is whether 
the learned Subordinate Judge has exercised 
a proper discretion in appointing the Pleader 
and in refusing to appoint the Manager of 
the Shankarpur estate as guardian of the 
minor. 
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Now this isa pure question of discretion, 
and at the outset we are met with the 
difficulty that in sucha matter we cannot 
exercise our powers of revision. The Subor- 
dinate Judge upon the materials before him 
was satisfied that the Pleader would be the 
best guardian to look after the interests of 
the minor and we‘cannot interfere with his 
discretion in this matter. Moreover, it would 
seem upon the facts before us that the learn- 
ed Subordinate Judge had very good rea- 
son for not appointing the Manager of the 
Shankarpur estdte in this case. The Court 
of Wards having taken possession of the 
Bahadurpur estate as astake-holder seems 
to be financing both the plaintiffs and the 
defendants, and it is quite clear that in such 
a state of affairs it cannot look after the 
interests of the minor as satisfactorily as a 
guardian who has no duty whatever towards 
the plaintiffs. On that ground alone, there- 
fore, the learned Subordinate Judge would 
seem, in my opinion,to have been right in 
refusing to appoint Abdus Salam guardian 
of the minor. 

Then again the appointment of a guardian 
of a mimor for the purpose of suits is really 
a question of procedare, as has been held by 
their Lordships of the Privy Counsil in Wahan 
v. Banke Behari Pershad Singh (1), and an 
errorin matters of procedure is not general- 
ly revisable under section 115 of the Civil 
Procedure Code. ‘Eherefore, so far as the 
minor is concerned, the petitioner before us 
has no just cause for complaint. 


Mr. Murari Prasad on behalf of the father 
contends that if the Manager is not appointed 
then he must be appointed the guardian 
ad litem, and he submits that he declined 
to act in the Court beiow only for the reason 
that he was under the impression that us a 
disqualified proprietor he was not sompstent 
in law to act as guardian ad litem in a civil 
suit. 

Here again a question of diseretion arises. 
Tf the learned Subordinate Judge was of 
opinion that the Pleader was the best person 
to represent the minor, he was at liberty to 
disregard the claims of the father and to 
appoint the Pleader. The welfare of the 
minor was the only consideration that sould 
really operate in the matter, 


(1) 30 O. 1021; 30 I. A. 182; 7 O. W. N. 774; 6 
Bom. L. R. 822; 8 Sar. P. O. J. 512. 
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We now pass on tothe question of the re- 
presentation of Udit Narain Singh. If sec- 
tion 51 of the Court of Wards Act is 
mandatory, then the Manager must be en- 
tered as the guardian ad litem of the dis- 
qualified proprietor. 

Itis urged by Mr. Fakhruddin that the 
Court should have compelled the plaintiffs 
to describe Udit Narain Singh as a ward 
of Court and todirect that he be represented 
in the suit through Abdus Salam, the Mana- 
ger of the Shankarpur estate. 

This brings us to a consideration.of the 
terms of section 51 of the Ast. Now the 
section itself is enacted in very wide terms 
and if if were to stand alone, it would seem 
that the contention of the learned Vakil for 
the petitioner before us must prevail. Jadi- 
cial desisions have, however, considerably 
restricted the very wide meaning which is 
sought to be attached to the section, and it 
now seems to be settled that where a Court 
of Wards is in possession of the property 
of a disqualified proprietor under section 6, 
clause (e) of the Act, a suit brought against 
such a proprietor based upon contract may 
proceed without causing the defendant to be 
represented -by the Manager of the Court 
So also has it been held with 
regard to suits for declaration of title to or 
recovery of possession of property that if the 
suit is in respest of property which is not 
in the actual possession and disposal of the’ 
the Court of Wards under sections 35 and 
5 of the Act, then the suit may proceed 
against the proprietor alone. The cases in 
support of these propositions are Dhunput 
Singh v. Shoobhudra Kumari (2), Krishna 
Parshad Singh v. Gosta Behari Kundu (8), 
Tekatt Krishna Prasad Singh v. Mott Chand 
(4) and Ananda Kumari Debi v, Durga Mohan 
Chuckerbutty (5). 

if, therefore, the Court of Wards had been 
in possession of the Bahadurpur estate on 
behalf of Udit Narain Singh alone, then it 
would have been entitled to demand that 


(2) 8 O. 620; 110. L. R. 285; 4 Ind. Dec, (N. $.) 


(3) 5 0. Lid. 434, 

(4) 19 Ind. Cas 296; 170. W. N. 637; (1913) M. 
W. N. 437; 11 A L.J., 517: I7 0. L.J. 573; 15 Bom, 
L. R, 515; 14 M, bL. T. 37;25 M. L. J. 140; 40 C. 
635; 49 I. A. 140 (P. O.;. 

KO 32 Ind. Cas. 1; 20 ©. W. N. 81; 22 0. L. J, 
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‘Udit Narain Singh should begued, not in 
‘person, but through the Manager; but hold- 
ing the property as astake-holder and as a 
trustee on behalf of the. true owner, in my 
opinion the Court of Wards cannot claim 
the benefit of sestion 51 of the Act, Moreover, 
in this ease ib has been contended that the 
suit is really based upon contract, namely, 
the ekrarnamah, made in Ram Bahadur’s 
lifetime, and that in sucha suit itis quite 
suffizient to sue Udit Narain in his personal 
capacity. Tha case of the plaintiffs is that 
they cannot be deprived of their life-interest 
as Hindu widows merely by a personal 
arrangement made by the male members of 
the family. Whether this contention really 
goes to the root ofthe matter or not it‘is 
unnesessary to determine. The first ground, 
namely, the possession of the Court of Wards 
on behalf of the true owner and nat on be- 
half of Udit Narain Stogh seemsto {e to 
be suffisient for the disposal of the conten- 
tion before us. In my opinion the learned 
Subordinate Judge was right in refusing to 
allow Udit Narain Singh to be describad as 
a ward of Court and to be sued through 
his Manager Abdas Salam. 
The result, therefore, is that the petition 
must be dismissed with costs, | 
The plaintiffs who are represented by Mr, 
Manuk will-be entitled to their costs from 
the petitioner. The disqualified proprietor 
Udit Narain Singh will be entitled to no 
costs, because his only substantial contention 
before us, namely, that he should be appnint- 
“ed the guardian of his son, has been disal- 
lowed. Then a3 regards the costs of the 
Vakil, who has been instructed by the Deputy 
Registrar, who is the guardian ad litem of 
the minor in these proceedings, no orders 
are necessary as he has alrzady received his 
costs from his client. Hearing fee Rs. 32, 
THORNHILL, J.—I agree. 
Petition dismissed. 
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PRIVY COUNCIL. 
APPEALS FROM THE CaLcorra HIGH Court, 
December 18, 1917. 
Present:— Viscount Haldane, Lord Shaw, Sir 
John Edge, Mr. Ameer Ali and Sir 
Walter Phillimore, Bart. 
DWARKANATH RAIMOHAN 
CHAUDHURI AND anorHer—Ptarntirrs— 
APPELANTS 
versus 


Tas RIVERS STEAM NAVIGATION 


CO., Linirep— Derenpant—RESPonpENT, 

Carriage of goods—Carrier, liability of —Owner of 
goods refusing to take delivery, effect of—Contract Act 
(IX of 1872), ss. 151, 152—Batlee, liability of— 
Negligence, proof of —~Sudden emergency —Evidence Act 
(I of 1872), s. 106, scope of. 

Plaintiffs delivered -certain parcels of jute to the 
defendant Company for carriage to a certain Ghat. 
The flat on which the parcels were laden proceeded 
to her destination, but when she reached her dis- 
charging berth the consignees were not ready to 
take delivery. The flat with other cargo on board 
was then taken further down the river, and moored 
near a wharf outside another flat which was fast to 
the same buoys. Early one morning s fire broke ont 
on board the latter flat, which spread to the defend- 
aut “Company’s flat, and although the latter was 
ultimately got clear and towed away down river, so 
much mischief had been done thatthe greater part 
of the jute was destroyed. The plaintiffs ued the 
defendant Company on the ground that the Company 
had not delivered the goods inaccordance with the 
bill of lading, and alternatively for not taking care 
of the goods and saving them from the fire: 

Held, (1) that the contract of carriage had been 
terminated by the arrival of the flat at the wharf at 
which delivery should have been taken, and by the 
neglect of the plaintiffs to take delivery in due course, 
the liability of the defendant Company under the bills 
of lading had ceased, and its responsibility thereafter 
was that of an ordinary bailee ; [p. 320, col, 2.] 

(2) that under section 106 of the Evidence Act it 
was for the defendant: Company to lay the materials 
before the Court, but that it was for the plaintiffs 
to satisfy the Court that the true inference from 
those materials was that the servants of the defend- 
ant Company had not shown due care, skill and nerve 
in saving the goods from the fire, [p. 821, col. 2] 

Good sense and the policy of the law impose 
some limit upon the amount of care, skill and 
nerve which are required of a person in a position 
of duty, who has to encountera sudden emergency. 
In a moment of éxtreme peril and difficulty the 
Court is not to expect perfect presence of mind, 
accurate judgment and promptitude. If a man is 
suddenly put in an extremely difficult position and 
a wrong order is given by him, it ought not in the 
circumstances to be attributed to him as a thing 
done with such want of nerve and skill as to amount 
If in a sudden emergency a man does 
something which he might, ashe knew the circum- 
stances, reasonably think proper, he is not to be held 
guilty of negligence, because, upon review of the 
facts, it can be seen thst the course he had adopted 
was not in fact the best. [p. 821, ool. 2; p. 322, col, 1.] 
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Consolidated appeals from a judgment 
and two decrees of the High Court of 
Caloutta (Jenkins, C. J., and Woodroffe, J.), 
dated March 24th, 1915, reversing a judg- 
ment and two decrees of Chitty, J., sit- 
ting on the Original Side of that Court, 
dated July 30, 1914. 

Messrs. DeGruyther, K. C., and Dunne, K. 
0., for the Appellants. 

_ Mr. Leslie Scott, K. C., and Sir W. Garth, 
for the Respondents. 
: JUDGMENT. 

Sır WALTER PaILLIMORE,—These are con- 
solidated appeals-in two actions brought in 
the High Court of Judicature of Calcutta. 
The appellants are the plaintiffs. 

They brought their action in respect of 
two parsels of jute laden on board the 
flat ““Jattrapore’ for carriage from Bera to 
Ruthtolla Ghat at Caloutta, on the terms 
of certain bills of lading, and they sued 
in respect of a loss of the jute by fre. 
The general outline of the facts in the case 
is as follows:— 


The flat proceeded to her destination at 


' Ruthtolla Ghat; but when she reached her 


discharging berth the consignees were not. 


ready to take delivery. 

There was a dispute upon this snbject 
in-the Courts below, the plaintiffs com- 
plaining that they had been prevented from 
taking delivery. But this iesue was found 
against them, and the decision on this 
‘point has not been questioned before this 
board. 

The flat. with other cargo on board was 
then taken further down the Hoòghly, and 
ultimately moored head ‘and 
. buoys, near a wharf called Nimtollah Ghat. 
She was moored with head up river outside 
another flat called the ‘Coleroon,”. which 
was fast. to the same buoys. - There were 
other flats | further inshore. ‘She had 
been in this position two or - three . days 
when a fire broke out on board the 

' Golerôon,” in’ the early morning of the 
16th December 1912. : Tbe fire. spread to 
the “Jattrapore,” .and, though the latter 
was ultimately.- got alear and towed away 


stern to tao. 


‘down river, so much mischief had been done | 
that the greater part of the jute in abahan 


“was destroyed. , 

In these circumstances the several plaintiffs 
= gued' the defendant Company for that the 
Company had not delivered the goods in 


dh 


accordance with the bill of lading, and 
alternatively for not taking care of the goods 
aud saving them from the fire. 

The contract of carriage had been terminat- 
ed by the arrival of the flat at the wharf 
at which delivery should have been taken, 
and by the neglest of the plaintiffs to take 
delivery in due course, the liability of the 
defendant Company under the bills of lading 
had ceased, and its responsibility thereafter 
was that of an ordinary bailee. The limits 
of this responsibility are defined in the 
following sections of the Indian Contract 
Act of 1872 ag 

“151. In all cases of bailment the bailes 


is bound to take as much care of the goods 


bailed to him as a man of ordinary prudence 
would, under similar circumstances, take of 
his own goods of the same bulk, quality,. 
and value as the goods bailed, 

“152. The bailee, in the absence of any 
special contract, is not responsible for the 
loss, destruction, or deterioration of the 
thing bailed if he has taken ‘the amount 
of care of it described in section 151.” 

The ‘“Jattrapore”’ at the time of the fire 
was moored alongside the “Coleroon,” as 
already stated. The nature of her mooring 
was as follows:She had a wire hawser out 
from one bow with.an eye made at the end 
which was thrown over a bitt. The hawser 
was taken to the buoy, passed: through a 
ring there, and led back to the other bow. 
There it was made fast by coiling it in a 
figure-of-eight over two bitts. There was 
a similar attachment with another wire 
hawser to the stern ; and there were breast 
fastenings to the ka ANAN, “ Whether these 
latter were composed of wire or of ordinary 
rope is not quite certain. The balance of 
the evidence seems to be that they were 
of rope, and this would be the more probable 
state of things. 


At the time. of the fire the tide was 


“ flood, and the flat would, therefore, be straining 


at her stern moorings. The Coleroon’” had 
similar head and stern moorings. The fire 
broke out in the early morning on the 16th 
December, as alreadystated. It was discovered 
by the watchman on board the ‘ ‘Jattrapore” 
at 3.30 4.u., and no point was made that 
he did not dincover 16 as soon as he should 
have dore. He called up the Serang, or 
native Gommander;and the rest of the crew 
awoke. * The head. moorings were at once 
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cast off. It is said that certain steps were 
taken towards casting off the stern moorings, 
but that they were not successful. Itis also 
said that an order was given for some of 
the sailors to undo the breast fastenings, 
which, for some reason, was not executed. 


The breast fastenings were, according to his - 


evidence, ultimately burnt away. It appears 
that the pumps were pnt on to play on the 
fire. Aftera time the watchman and some of 
the crew got ashorein the jolly boat butthe 
Serang and others remained on board the 
flat until Mr. Ravenscroft, the transport 
officer of the defendant Company, and Captain 
Huey, another servant of the Company, ar- 
rived with tugs and a steam-launch about 
. 5-45 A, M. 

One end of the stern mooring was them 
released by Ravenscroft ‘and Huey; but as 
the hawser then jammed in the ring of the 
- buoy the other end had to be out with an 
axe. Then the. flat was towed away. All 
this time the fire was continuing. 


‘In these circumstances the plaintiffs 
maintain that there was negligence on the 
part of those on board the fiat in not 
getting the stern moorings and breast 
fastenings cast off at once, so` that 
the flat might have drifted clear with the 
tide. This, as they contend, could have been 
done in time to prevent the fre from Ree guInE 
the cargo on board her. 


At the trial, the learned Judge (Mr. Justice 
Chitty): took this view, and found against: 
the defendant Company for the full amount 
of the loss, which was to. be ascertained. 
by a reference. On appeal the Chief Justice. 
and Mr. Justice Woodroffe took the contrary 

w, and came to the sonclusion “that the 

efendant Company took,as much care of the. 
sate as a man of ordinary prudence would, 
under similar circumstances, have taken of his. 
own goods of the same bulk, quality and 
value.” 

The weight to ba attached te the judgment 
of the. learned Judge of first instance, who 
saw the witnesses, is a good, deal lessened 
by reason of his having apparently thrown 


the burden of proof on the wrong party.. 
in his opinion, 


He states that it was, 
incumbent upon the defendant Company to 
i satisfy bim that they had taken such.care 
of these goods as a man of ordinary 
prudence would take of hisown goods. This, 


gl 


in their Lordships’ view, is not a correct 
statement of the law. 

It is true that under the Evidence Act 
of 1872, section 106, “when any fact 
is especially within the knowledge of any 
person, the burden of proving that fact is 
on him;” and it was, therefore, right that 
the defendant Company should call the 
material witnesses who were on the spot, 
as it seems to have done. Bat this provision 
of the law of evidence does not discharge 
the plaintiffs from proving the want of due 
diligence, or (expressing it otherwise) the 
negligence, of the servants of the defendant 
Company. 

Tt may be for the Company to lay the 
materials before the Court; but it remains 
for the plaintiffs to satisfy the Court that 
the true inference from those materials is 
that the servants of the defendant Company 
have not shown due care, skill, and nerve. 

Before applying themselves to a olose 
examination of the facts and such disputed 
points in the evidence as require more 
minute consideration, their Lordships desire 
to observe that good sense and the policy . 
of the law impose some limit upom the 
amount of sare, skill, and nerve which are 
required of a person in a position of duty, 
who has to encounter a sudden emergency. 
There have.been many expressions of judicial 
opinion upon this subject, particularly in 
cases dealing with ships and navigation, 
where emergercies often arise with great 
suddenness. For this purpose their- Lordships 
ae select the case of “The Bywell Castle” 
1), 

In that oase, ahah was ọne of collision, 
the emergency was brought about by the 
previous wrongful mancenvre of the vessel 


whose owners were complaining. But . 
this makes no difference; the question 
was, What is to be required of a man 


who finds himself in a sudden emergency, 
however that emergency has been brought 
about P. In the Court of Appeal’ each 
of the Lords Justices expressed himself 
in different language, but to the same effect. 
In a moment. of extreme peril and difficulty 
you are not to expect perfect presence f 
mind, accurate judgment, and promptitnde. If 
a man is suddenly put in an extremely | 
dificult position and a wrong order is 

(1) (1879) 4 P. D. 219; 41 L. T. 747; 28 W. R, 203; 


_ 4 Asp. M. C. 207. 


a 
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given by him, it ought notin the circum- 
stances to be attributed to him as a 
thing done with such want of nerve and 
skill as to amount to negligence. If ina 
sudden emergency ® man does something 
which he might, as he knew the circumstances, 
reasonably think proper, he is not to be 
held guilty of negligence, besause, upon 
review of the facts, it can be seen that 
the course he had adopted was not in faot 
the best. 

Here the question turns on the fact that 
the stern moorings were not released by 
the Serang, until Ravenscroft and Huey 
arrived. There might also have been some 
point as to the breast fastenings ; but, as 
it is Glear that, supposing them to have 
been cast off, the tide would have pinned 
the ““Jattrapore” against the “Coleroon” as 
long as her stern moorings held, and as these 
breast fastenings were either already burnt 
away before Ravenscorft arrived, or were 
severed by him uno flatu with the release of 
the stern moorings, and negligence—if there 
were any in respect to these breast fastenings 
—-had no effect upon the ultimate loss. 

Now as regards the stern moorings. The 
watchman gives some evidence which their 
Lordships were asked by- Counsel for the 
appellants to disregard, because he apparently 
confused stem and stern ; but inasmuch as 
if does not appear that he was a sailor 
man, and there is apparently not 
mush difference between stem and stern 
in these flats, their Lordships think that it 
isa fair view of his evidence that, when he 
speaks of the fore part of the flat, he means 
that part which was stemming the tide. 
£o construed, his evidence is to the effect 
that after sasting off the wire hawser at 
the stem, the Serang proceeded to the stern 
and endeavoured to seut the wire 
hawser at this end, but failed todo so. 

The evidence of the Serang is that he 
tried to lift the eye of the hawser from 
off the bitt, and that he sould not do so 
by reason of the strain upon it. This, as 
the flat was riding by it to the tide, is 
not at all improbable., The real point made 
against him is that he did not attempt to 
lift the coil in the figure-of-eight off the 
bitts on the other side. 

The learned Judge of first inatance thought 
that it must have been easily removable, 
because when the other people arrived they 


found no difficulty in lifting the coil off. But 
it is to be remembered, first, that the tide 
may—and probably would by this time— have 
become of less forse ; and, secondly, that they 
probably had the tugs fast which could tow the 
vessel uptowards the buoy and relieve the 
strain. It is not to be inferred from the fast 
tuat Ravenscroft and Huey were able jointly 
to free this end when they came on board, 
that the Serang with such assistance as 
he might reasonably expect to get from 
his crew could have done so at an earlier 
period, 

If his story be accepted that he had 
tried to cast off the other end and then 
endeavoured to cut it with an axe, he, at 
any rate, made some attempt. Whether 
or not it should have oceurred to him in 
the emergency, with the fire rapidly gain- 
ing ground, to try and lift off the figure. 
of-eight, and whether or not he could 
reasonably have got sufficient assistance to 
do so, is a matter of some doubt. He 
was no poltroon: he and some of the crew 
stayed on board till the tugs came up. 
He took the precaution of setting the pumps 
going ard keeping them going, and it 
would take several of the crew to work 
these pumps. l 

The learned Judge of first instance said 
that he did not believe that the Serang 
made any attempt to deal with the stern 
moorings; but he says this because he is 
of opinion that if the Serang had tried, he 
could have released them without difficulty. 
Why, if that were so, the man remaining 
on board his flat in close proximity to 
the fire should not have taken for his 
own sake, if for no other reason, such an 
easy step, the learned Judge does not seem 
to have considered. Nor does he seem to 
have weighed the difficulties created by the 
strain of the tide. 

He thinks that there is a contradiction 
between the evidence of the Serang and 
that of the European officers, because they 
speak to a jamming. at the buoy, and he 
speaks to a jamming at the bitts. But 
the two accounts may well stand together; 
and this leads their Lordships to observe 
that there is a further difficulty in the 
plaintiffs’ way. 

What happened when the European officers 
Game on board is that, after they had cast 


„off the figure-of-eight, the hawser did not, 


+ 
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as was expected, draw through the ring 
of the buoy, but for some reason, whether 
connected. with the moorings of the other 
flat or flats or by reason of some kink 
in the wire, jammed in the ring of the 
buoy, so that the only thing to be done 
was to free it also at the other end, where 
‘the eye was over the bitts. This was 
done by cutting with an axe. Be it 
observed that the idea of lifting off the 
eye was evidently regarded as still imprac- 
ticable. 

Now, how came it that it could be cut 
by an axe when the Serang, if he speaks 
truth, had tried and failed? An explana. 
tion is offered. One of the tugs was 
towing hard at the other end, and a great 
strain was brought upon the hawser, which 
naturally thereupon yielded sooner to the 
axe. 

There is, therefore, po reason for dis- 
crediting tbe evidence of the Serang by the 
light of subsequent events; and, if his 
evidence be trustworthy, the most that aan 
be said ig that he failed to appreciate the 
comparative facility with which he could 
have cast off the figura of-eight. 

The learned Judges in the Court of Appeal 
saw no difficulty in accepting his evidence, 
It is possible that in one passage in their 
judgment there may be confusion between 
the difficulty of freeing the hawser from 
the bitts and the difficulty of getting if 
to pass through the ring; but, except on 
this point, their judgment in favour of 
the defendant Company is not open to 
criticism, 

As the hawser jammed in the ring when 
the figure-of-sight was cast off, the flat 
still remained fast; and as there is no 
reason to suppose that this jamming was 
produced by anything sabsequent to the 
fire, if the Serang had tried and succeeded 
in casting off the  figure-of-eight, the 
hawser would have jammed then, and the 
flat would still have remained fast, and 
the mischief would have been done just the 
same, 

Therefore, sven supposing that negligence 
were to be attributed to the Serang in 
respect of his not casting off the figure- 
of eight, and their Lordships are not 
prepared to go so far, the plaintiffs would 
still fail, because the loss was not due to 
that act of negligence, 
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There is a further point with which the 
Court of Appeal dealt, the learned Judges 
being of opinion that, supposing all the 
moorings to have been cast off, it was by 
no méans shown that the ‘Jattrapore” 
would, having regard to the set of the 
tide and the position of the buoy and 
the moorings of the other flat, with whioh she 
might become entangled, have drifted away 
and got clear, or at any rate got clear 
before the fire had time to catch her. 
If this were so, any negligence in respect 
of the moorings would be immaterial. 

Their Lordships „feel it unnecessary to 
pronounce upon this point, because, for the 
reasons already stated, they agree with the 
Court of Appeal that the several plaintiffs 
have failed to prove negligence. Their 
Lordships will, therefore, humbly recommend 
His Majesty that these. appeals should be 
dismissed with costs. 

Appeals dismissed. 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT, 

Seconp Oivi Appeat No. 164 or 1917. 
January 30, 1918, 
Present:—-Mr, Saunders, J. O. 
MAUNG THA AND ANOTHER—APPELLANTS 
versus 


MA PYU AND OTHERS— RESPONDENTS, 

Limitation Act (LX of 1908), Sch. I, Arts. 165, 181 
—Givil Procedure Code (Act V of 1908), s. 47, O. XXI, 
r, 100, 101—Ewecution—Application by judgment- 
debtor to recover property delivered to decree-holder 
in encess of decree—Limitation —Interpretation of 
Statutes. 

An application by a judgment-debtor to recover 
possession of immoveable property of which he has 
been dispossessed by the decree-holder in excess of 
the decree falls under Article 181 and not under 
Article 165 of the Limitation Act. [p. 324, col. 2.] 

In a technical matter where the language of the 
Statute relied upon does not in express terms cover 
the case, it isof the highest Importance to realize 
the position of the parties and the context in which 
the language is used. Where the interpretation 
sought to be put upon the words is arrived at by 
implication and by reference, the Oourt ought not 
to adopt a construction which has a restricting and 
penalising operation unless it is driven to do so by 
the irresistible force of language. [p. 324, col. 1.] 


Mr. In K. Mitter, for the Appellants. 
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Mr. L. N. Pershad, for the Respondents. 

JUDGMENT.—The respondents, having 
obtained a desree for redemption of a 
usufructuary mortgage, paid the money into 
Court and the mortgaged land was made 
over to them on the 5th of January 1916 
by the bailiff of the Sub-Divisional Court. 
On the 20th of May 1916 the judgment- 
debtors filed an application in the Sub- 
Divisional Court, alleging that the land 
made over by the bailiff was very much 
in excess of the land affected by the 
decree. The Judge dismissed the applisa- 
tion on the ground that Article 165 of the 
First Schedule to the Limitation Ast 
applied and that, more than 30 days having 
elapsed since the judgment-debtors had 
been dispossessed, the application must fail. 
The lower Appellate Court confirmed this 
desision and the judgment-debtors now 
come to this Court in second appeal, 

There is no doubt that the cases relied upon 
by the lower Appellate Court were authority 
for the view taken by it. In both Har 
Din Singh v. Lachman Singh (1) and 
Ratnam Ayyar v. Krishna Doss Vital Doss 
(2) it was held that an application by a 
judgment-debtor, who had been dispossessed 
of immoveable property and disputed the 
right of the decree-bolder to be put into 
possession, was included in the terms of 
Article 165 as well as an application by 
a third person dispossessed. This view 
appears to have been generally entertained 
until February 1916, when it was expressly 
dissented from in the case of Abdul Karim v. 
Islamunnissa Bibi (3), It appears to 
me that tha reasoning on which this 
latter decision is based is sound. The Judges 
said that. in a technical matter of this 
~ kind where the language relied upon does 
not in express terms cover the case, it is 
of the highest importance to realize the 
position of the parties and the contest in 
which the language is used. Where the 
interpretation sought to be put upon the 
words is arrived at by implication and by 
reference, the Court ought not to adopt a 
sonstruction whish has a restricting and 
penalising operation unless it is driven to 
do so. by the irresistible force cf language. 


` (1) 26 A. 343; A. W. N. (1903) 59. 
(3) 21 M. 494; 8 M. L J. 75; 7 Ind. Doc. (N. 3.) 708, 
(8) 84 Ind. Cas, 281; 88 A. 339; 14 A, L, J, 401, 
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It was pointed out that, in the case of 
a person who was not a party to the 
suit the decree in which was being execut- 
ed, an alternative remedy was open, since 
such person conld apply either under 
Order XXI, rules 106 and 101, or could 
bring a suit within 12 years. If he adopt- 
ed the former alternative this was 4° 
privilege accompanied by restrictions, e.g., 
the application must be made within 30 
days. The judgment-debtor, however, is 
expressly precluded from making an applica- 
tion ander the provisions of rules 100 and 
101 of Order XXI; nor can he filea 
separate suit since by the provisions of 
section 47, Civil Procedure Code, all matters 
in question between him and the decree- 
holder must be decided in execution and 
not by a separate suit, The effect of the 
earlier decisions would be that where 2 
deoree-holder succeeded in getting possession 
of a substantial area of immoveable pro- 
party under colour of the decree, the judg- 
ment-debtor would be deprived for ever 
of all title to such property if he did not 
make a summary application within 30 
days. I agree with the learned Judges 
who desided this case that such a result 
was certainly never enacted in direct terms 
aud that it is safe to assume that the 
Legislature never intended it. I am of- 
opinion that this application was governed 
by Article 181 and not by Article 165 of 
the First Schedule to the Limitation Act, 
and in this view the dearees of the Courts 
below must be set aside and the application 
must be remanded to the first Court for 
decision upon the merits. The respondents 
will pay the applicants’ costs in this Court. 
Costs in the lower Courts will follow the 
result. < 
Decree set aside; Case remanded. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Civit Revision No. 9 or 1918. 
February 18, 1918. 
Present:—Mr. Lindsay, J. C. 
MOHAN LAL—P.rarntivrs—AppPLicCant 
Versus 
BAZ KHAN AND OTHERS -DEFENDANTS 


-—Oppostrs Party. 
Civil Procedure Code (Act V of 1908), Sch. IL, para. 3 
—Arbditration—~Court fixing date fur filing award 
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Award made before but filed beyond that date, whether 
can be received, 

When a case is referred to arbitration, it is the 
duty of the Court to appoint a date within which the 
arbitrators are to make their award. [p. 325, col. 1.] 

A case was referred to arbitration and the Court 
fixed a date on which the arbitrators were directed 
to file their award. This date was extended from 
time to time and finally tho 8rd of September was 
fixed for the filing of the award. The award was 
actually filed in Court on the 19th of September, 
bué it was found that it had been made on the 2nd 
of September: 


Held, that the Court was competent to receive tho 
award. [p, 326, col. 1.] 


Revision against the order of the Subor- 
dinate Judge, Hardoi, dated the 20th Desem. 
ber 1917, 

Chaudhri Ram Bharose Lal, for the Appli. 
cant. 

Mr. S. M. Hag, for the Opposite Party. 


JUDGMENT.—This application in revision 
is directed against an order of the Subsr- 
dinate Judge of Hardoi, dated the 20th of 
December last. The order is one upholding an 
award, upon which the Court passed a decree 
dismissing the suit of the plaintiff. The plaint- 
iff comes here in revision. One point taken 
is that the award which the lower Court 
accepted was void. The argument on this 
ground is that the award was not made 
within time. It bas unfortunately been the 
ease that the Court below, asso many other 
Courts in Ondh, did not strictly observe 
the procedure which is laid down in the 
Second Schedule of the Code of Civil Prose- 
dure. When a case is referred to arbitration, it 
is the duty of the Court to appoint a 
date within which the arbitrators are to 
make their award. Here a reference to 
the record shows that no ench order was 
ever made. The only order which was 
passed was that the award should be filed 
in Court upon a certain date. This date 
was extended from time to time and 
finally an order was passed directing’ the 
arbitrators to file their award by the 3rd of 
September. It is an admitted fact that 
the award was not filed on this date, but 
was put into Court on the 19th of September. 
The award put in on this latter date purported 
to have been made on. the 2nd of 
September, that is, within the period fixed 
by the Court for the filing of the award. 
The vacation inlervened and on the 31st of 
_ October notice was given to the Counsel of the 
parties of the award haying been filed, Mean: 
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time before the award had been put into Court 
on the 19th September, the Subordinate 
Judge had passed an order aalling the 
case back from the arbitrators and fixing 
a date for the disposal of the case. In the 
course of these proceedings it happened that 
the 2nd of November came fo be fixed for the 
framing of the issues, this order having been 
passed after the arbitration proceedings 
had come to an end. When the case cama 
up on the 2nd of November 1917, tha 
Pleaders for the parties were present and 
if had then become known that the award 
had been filed, andone objection raised at 
that time was that the award was not a good 
award inasmuch as it had not been made 
anc completed within the time allowed by 
the Court. This objection was taken by 
the plaintifi’s Pleader, the award apparently 
being in favour of the other party. The 
Court then passed an order fixing the l3th 
of November for evidense of the parties 
to show when the award was actually eom- 
pleted. On this date and on later dates 
evidence was recorded by the Subordinate 
Judge and he came eventually to the con- 
clusion that the award had been made*on the 
2nd of September. 

As regards this finding it is not liable 
to be called in question in this application 
for revision and if the Court has fonnd 
that the award was made on that date, 
then it cannot be contended. 

There only remains the other point 
which the learned Counsel for the appli- 
cant has pressed on my attention. After 
the filing of an award in -Court a period 
of ten days is allowed by Jaw to the 
parties to put forward objections to the 
validity of the award (ef. Article 158 
of the Schedule to the Limitation Act). It 
is quite, true that there is nothing on the 
record to show that any other objection 
was formally put forward on behalf of the 
plaintiff regarding the validity of this award 
other than the one I have just referred 
to, namely, that the award was not oom- 
pleted within the time limited. It is said, 
however, that the parties were misled ky 
the form of the order which was passed 
by the Subordinate Judge on the 2nd of 
November 1917, and it is certainly open 
to the applicant to argue that from the 
way in which this order was passed it might 
haye been inferred that the only objection 
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which the Subordinate Judge proposed to 
investigate in the first instance was the 
objection that the award had not been 
completed within time. I have oarefully 
looked through the proceedings and I am 
inclined to yield to this argument. It seems 
to me that it would have been better for 
the Subordinate Judge to have followed 
the law and not to have expressed his 
order in the manner he did. It is possible 
that the plaintiff may have been misled 
into thinking that the only objection which 
‘they had to support in tbe first instance 
-was the one regarding the completion of 
the award within time. I am told that the 
plaintiff might have challenged the validity 
of the award on other grounds. In these 
‘siroumstances I think the proper order to 
pass is this. I hold that the objection to 
‘the validity of the award based upon 
the argument that it was not completed 
within the time fails and that the award 
‘was one- which it was competent to the 
Court to receive. I also am of opinion 
that the Court below should now give the 
‘plaintiff an opportunity of showing cause 
-against the validity of the award on any 
‘other grounds which he may have to put 
forward, and for that purpose if is necessary 


“ ito set aside the order of the Court below 


and send the case back tothe Subordinate 


' «Judge with directions to take up the case 


again and to give the plaintiff an opportunity 
of putting forward any other objections he 
‘may have to the award. He should all 
upon the plaintiff to file his objestions 
‘within ten days from the date of giving 
his order. I order accordingly and make no 
order as to costs. 
A Case remanded, 


- NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Seconp OivIL Appean No. 566 or 1913. 

September 30,1914. ~ 
Present: Mr. Batten, A. J. C. 
Kk. S. ANANDRAO- Praintirr— 
APPELLANT 
TETSUE 
TUKARAM AND OTHERS——DEFENDANTS— 
RESPONDENTS, 


Transfer of Property Act (IV of 1882), s. 58—Mort. * 
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gage by way of conditional sale—Personal deeree, 
whether can be passed against mortgagor-——Contract Act 
(IX of 1872), s. 6— Contracts not in accordance with 
statutory requirements, whether void or discovered to 
be void. 

Iu a pure mortgage by conditional sale there is no 
personal covenant to pay asin the case of a simple 
mortgage. Therefore, if in a suit based on a deed of 
mortgage by conditidnal sale the mortgagee fails to 
geta mortgage decree owing to want of due 
attestation, he is not entitled to a personal decree ag 
there is no personal covenant to pay. [p. 827, col. 1.] 

A contract which is not inaccordance with statu- 
tory requirements is no contract at all, and does not 
become void and is not discovered to be void in the 
sense of section 65 of the Contract Act. [p. 327, col. 1.] 

Radha Krishna Das v. Municipal Board of Benares, 
27 A, 592; A,W.N. (1905) 111; 2 A. L.J. 321, 
followed. 

Appeal from the desree of the Court of the 
Divisional Judge, Nagpur, dated the 26th 
of July 1913, in Appeal No, 41 of 1913. 

The Hon’ble Mr. M. B. Dadabhoy and Dr. 
H, S. Gour, for the Appellant. 

Mr. W. V. Gharpure, for Respondents 
Nos. 1 and 2, 

Mr. S. K. Barlinge, for Respondent No. 3. 

JUDGMENT.—The Ist, 2nd and Sth 
grounds of appeal are manifestly unsustain- 
able and have not been pressed in argu- 
ment. The 3rd and 4th grounds are to 
the effect that a personal decree should 
have been granted on the personal cove- 
nant to pay sontained in the mortgage-deed 
and that the Divisional Judge was wrong 
in holding that there was no personal cove- 
nant to pay. 

The registered deed sued on is 
in the usual form of a mortgage for con- 
diticnal sale, and was intended to operate 
as such. Not being duly attested it can- 
not crerate as a mortgage deed, but it is 
in the form of a mortgage for conditional 
sale. It is vontended that the plaintiffs 
gan recover on the personal covenant 
sontained in the bond (wide last paragraph 
of XVI Caloutta Weekly Notes 1075*) 
and that time for limitation begins to 
run from .the date for payment. men- 
tioned inthe deed, viz., the 24th February 
1910, The date of the deed is 22nd April 
1905, and the suit was brought on 6th 
July 1911. The deed in the case above 
cited, and in all the other cases cited for 
the appellant, was in the form of a simple 
mcrtgage bond, which contains a personal 





* Debendra Chandra Roy v. Behari Lal Mukherjty 


15 Ind, Cas, 666; 16 C, W. N. 1075, 


Vol¥ XLVI] 
MAUNG SHWE DAING V. MA THET SU. 


covenant to pay. The definition of a simple 
mortgage in section 58 ofthe Transfer of 
Property Act includes a personal covenant 


to pay, whereas the definition of a mort- 
gage by conditional sale makes no men: 
tion of such a covenant. In form the 


present deed in clearly a pure mortgage 
by conditional sale, and in paragraph 1048 of 
Dr. Gour's valuable work on the Law of Trans- 
fer in India, 3rd edition, it is stated: “In a pure 
mortgage by conditional sale the mortgagee 
doas not make himself hable for the re-pay- 
ment of the loan....... In this respect the law 
has continued to remain unchanged.” 

There is no personal covenant to pay. 
It is claimed that the appellant is entitled 
to restitution under section 65 of the 
Contract Act. But it bas been held in 
Radha Krishna Das v. Municipal Board of 
Benares (1), cited in paragraph 1297 of 
the above cited work, that a contract 
which is not “in accordance with the 
statutory requirements is no contract at 
all, and does not become void and 
is not discovered to be void in the sense 
of section 65 of the Contract Act. 

The appeal is dismissed with gosts. 


Appeal dismissed. 
(1) 27 4.592; A. W. N. (1905) 111; 2 A. L. J. 321. 





UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
SEGOND Civit Aperat No. 388 or 1917. 
March 13, 1918, 
Present:——-Mr. Saunders, J. O. 
MAUNG SHWE DAING AND anotagr— 
APPELLANTS 
versus 
MA THET SU— RESPONDENT. 


Easement of necessity, when can arise—Right of way— 
User for twenty years—Limitation Act (IX of 1908), 
s, 26. 

An easement of necessity cannot arise in any 
ere yy than on severance of tenements. [p. 327, 
col. 2. 

Where the plaintiff claimed a right of way over 
the defendant’s garden, and it was found that the 
defendant’s holding was distinct from the plaintiff’s 
and that although they adjoined there was no 
suggestion that they had ever belonged to the same 
owner, and if appeared that they had been bought 
by the plaintiff and defendant at different times: 
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Held, that under the circumstances no question of 
easement of necessity could arise, and that the only 
question was whether the plaintiff had made out that 
he had peaceably and openly enjoyed the right to go 
through the defendant’s garden as an easement for 
twenty years up to a date within two years of suit, 
ip. 327, col. 2.] 


Mr. San Wa, for the Appellants. 
Mr. J. C. Chatterjee, for the Respondent, 


JUDGMENT.—The plaintiff's suit was for 
the removal of an obstruction froma right 
of way, which she claimed across the defend- 
ants’ betel garden to her own betel garden. 
She alleged that this road had been used 
by herself and her servants for more than 
90 years and that it had been closed a few 
months prior to the institution of the suit. 
The defendants denied that thera was any 
such right of way, they said that the plaint- 
iff had used the path oasasionally with 
their permission. Only one issue was framed. 
Has the plaintiff been using the way in dispute 
over 20 years continually? The firat Court 
found that the plaintiff had failed to prove 
that she bad used this right of way for 20 years 
and dismissed the suit, The lower Appellate 
Court agreed with the first Court on the 
evidence, but held that it was necessary for 
the plaintiff to go through the defendants’ 
garden and that, therefore, she was entitled to 
a decree upon the ground that the easement 
claimed was an easement of necessity, It was 
pointed out in the case of Po Kin v. Maung Hla 
(1) that an easement of necessity cannot arise 
in any other way than on severance of 
tenements. There was here no allegation 
of any such severance. The defendants’ 
holding was distinct from the plaintiff’s and 
although they adjoined there was no sug- 
gestion that they hadever belonged to the 
same owner, and they appear to have been 
bought by the plaintiff and the defendants 
respestively at different times. The only 
question was whether the plaintiff had made 
out that she had peaceably and openly en- 
joyed the right to go through the defendants’ 
garden as an easement for 20 years up to 
a date within two years of suit. As to the 
latter point there seems to be no doubt that 
the obstruction had only been putup afew 
months before the suit. Neither of the Courts 
below appear to have had a clear idea of 
the distinction between a private and a publie 
right of way. The first Court said the using 


(1) 4L. B. R. 246 
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ofa public way isa very prominent matter 
and there should certainly be more witnesses 
who. knew about it. The District Court said 
that the defendants contended that the way 
in dispute was not a publio right of way. 
The distinction between private and public 
rights of way and the remedies allowed in 
each case respectively were explained at 
length in Maung Tha Zan v. U San Win (2). 
1 think it is possible that the plaintif herself 
had not avery clear idea asto whether she 
claimed the right of way as a private right 
of way or a public way, since several of her 
witnesses deposed to having usedthe path 
themselves, apparently on their own account 
and not on account of the plaintiff, But apart 
from any question whether the plaintiff sus- 
tained any special damage by the closing 
of the foot path, I am of opinion that whether 
the path was claimed as a private or public 
‘way the evidence of the plaintiff did not 
prove her case. She said herself that she 
had been in’ possession of her garden 
to which the path gave access for over 20 
years. Thera is no other evidence to prove 
that she had been in possession of the 
‘garden for over 20 years. Ma Thet Pon 
sold a portion of it to the plaintiff 16 years 
‘ago. The other portion was sold at some 
earlier date not specified. Ma Newe said she 
had onee been over the path 20 years ago 
going to Ma Thet Su’s garden to pick betel 
leaves. Ma Thet Pon said she had used 
the path for 13 years up to a date 16 
years ago but had not been there since. 
Maung Le Yauk used the way in dispute 
14 or 15 years ago but he also says that 
there was another way which had been closed 
three years ago. Maung Aw Za said that he 
had been using the way in dispute for 
the last 18 years and that there was no 
other way to Ma Thet Sus garden, thus 
apparently contradicting Maung La Yauk 
‘who says up to three years ago there was 
another way. He also said that the way 
was fenced on both sides. This does not 
appear to be consistent with the rest of the 
evidence, which shows that the path was 
closed because the defendants’ betel leaves 
were destroyed by the plaintiff going through 
them. The Revenue Surveyor said that there 
‘was no road in dispute in September 
1916. I think that the evidence was clearly 


(2) 2 L. B, R. 134, 
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insufficient to prove that the plaintiff had 
been using the road through the defend- 
ants’ garden as of right, de., in the 
exercise of a right olaimed against the 
will of the person over whose property it 
was sought to be exercised for more than 
20 years, nor does ii show that the public 
used this road. In either case, agreeing 
with the Courts below, I am of opinion 
that more and more convincing evidence 
should have been available and should have 
been produced. This being so, the appeal 
must be allowed and the plaintiff’s suit 
must be dismissed with costs throughout. 
Appeal allowed. 


CALCUTTA BIGH COURT. 
APPEAL FROM APPELLATR Decree No. 2156 
oF 1916. 

May 1, 1918. 

Present: —Mr. Justice Fletcher and Mr. 
Justice Smither. 

RAM NATH OJAH—P ratntirs— 
APPELLANT 
TETSUS 
NATABAR MAITI AND OTHERS— DEFENDANTS 
—— RESPONDENTS. 

Appellate Court, judgment of, not in accordance with 
law—Suit for confirmation of possession and declara- 
tion of title—Question of possession and title not pro- 
perly tried by Appellate Court. 

Where in a suit for confirmation of possession on 
declaration of title, the Court of first instance went 
both into the questions of possession and title, but 
the lower Appellate Court dismissed the appeal 
without considering the question of possession, holding 
that the plaintiff's title was not proved: 

Held, that the appellate judgment could not stand 
as it was founded ona very partial view of the case 
without really going into the question either of 
possession or of title. [p. 329, col. 2.) 

Appeal against the decision of the Addi- 
tional District Judge, Midnapur, dated the 
19th June 1916, affirming that of the 
Munsif, Contai, dated the 26th April 1915. 

FACTS “material to the report will 
appear from the following judgment of the 
Additional District Judge:— 

“This is av appeal by a plaintiff whose suit 
for declaration of his title to certain land 
has been dismissed. 
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It is urged that the lower Court has not 
given sufficient reasons for disbelieving the 
witnesses examined by the appellant to 
‘prove his possession. This may be so, but 
‘if is clear that the appellant has not proved 
‘his title. He alleges that the land ‘in suit 
‘was included on a certain day-of a settlement 
of 1682, but his Pleader now asks for a local 
‘enquiry to establish the identity of the land 
with this day. This is not the stage at 
which to ask for a local enquiry on this 
most essential point in the appellant’s case 
on which he apparently adduced no evidence, 
especially when he had sued twice before 
‘for this land and withdrew both suits with 
liberty to sue again, 

The appeal is dismissed with costs.” 
© Babu Jyotish Chander Hazra, for the Appel- 
lant.—The plaintiff’s ease is that the land in 
‘dispute appertains to a nispe tenure. Nispe 
‘means a holding which was at first rent- 
free but was afterwards assessed with a 
nominal quit rent. In the Settlement of 
1882, the land in dispnte was held as 
appertaining to plot No, 325; the defendant's 
case is that the land appertains to another 
plot. The learned Munsif misapprehended 
the evidence put forward by my ‘client the 
plaintiff. Heheld that my olient was not 
in possession at all, but the suit was not 
for recovery of possession, but for confirma- 
tion of possession on declaration of title 
and until the defendant succeeds in prov- 
ing that he has a better title to the land, 
my client must be presumed to be in posses- 
sion in the absence of olear proof that he 
was not in possession. 

There was also a prayer in the plaint for 
declaration of title by adverse possession, 
“so that even if the plaintiff failed to prove 
his title, the Courte ought to find whether 
he had acquired title by adverse possession. 
In the settlement of 1€82 there is an entry 
in favour of the plaintiff’s possession and 
that raises a presumption in favour of the 
plaintiff’s case, which must be rebutted by the 
defendant. 

Babu Sarada Chiran Maiti, for the Re- 
spondents.——-The second appeal is concluded 
by findings of fact. The lower Appellate 
Court has distinctly found that the plaintiff 
has not proved his title. The finding might 
be improper, but still when it is based on 
some materials, it cannot be questioned in 
second appeal. If the . plaintiff has no 
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title, then the question of possession does 
not at all become material because his suit 
is for declaration of title and for confirma- 
tion. of possession, It is, therefore, that the 
learned Judge did not arrive at any finding 
on the question of possession. 

[Sairuer, J.—But the entry of 1882 in the 
Settlement Record raises a presumption in 
plaintiff’s favour. | 

But the presumption is rebuttable and 
is not conclusive. That settlement took 
place long ago. The plaintiff might have 
been dispossessed after that settlement. In 
this case the plaintiff shall have to prove 
that he was in possession within twelve 
years before ‘the institution of this suit, 

[Fcetcarr, J.—If it is presumed, as it 
must be, that the plaintiff was in possession 
at the time of the entry in the Settlement 
Record of 1882, it should be held that his 
possession continued, The judgment of the 
lower Appellate Court is very unsatisfactory, 
it should ‘not be allowed to stand. | 

JUDGMENT.—This is an appeal by the 
‘plaintiff against the judgment of the learned 
Additional District Judge of Midgapur, 
dated the 19th June 1916, affirming the 
decision of the Munsif of Contai. The 
plaintiff sued ‘for confirmation of posses- 
sion on declaration of title. The dispute 
really is as to whether this land forms a 
portion of the plaintiff’s nzspe or the defend- 
ant’s népe. The first Court went into the 
‘matter both of possession and on the ques- 
tion of title, and if those matters had been 
considered by the learned Judge of the 
lower Appellate Court, there would not 
have been mush to say against his judg- 
‘ment. But what the learned Judge has 
done in this case is that he has neglected 
the question of possession altogether, He 
has not come to any conclusion one way 
or the other as to who is in possession of 
the land, and on the question of title he 
says that i& is not proved, solely on the 
ground that the appellant’s Pleader asked 
for a losal enquiry to establish the identity 
of the land in dispute within certain days, 
A judgment founded on those particulars 
without really going into the question either 
of possession or of title is one that cannot 
stand. The decree of the lower Appellate 
Court must accordingly be set aside and 
the case sent back to that Court for the 

‘appeal being heard in a proper manner, 
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Costs will abide the result of the re-hearing 
by the learned Judge of the lower Appellate 


Court. 
Decree set aside; Case remanded. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp CIVIL APPEAL No. 276 or 1916. 
April 2, 1918. 
Present:—Mr. Lindsay, J. O. 
KALU SINGH—Derenpanrt No. l— 
APPELLANT 
versus 
RANDHIR SINGH— PLAINTIFF, 
INDAR SINGH AND OTHERS— DEFENDANTS — 
RESPONDENTS. 

Transfer of Property Act (IV of 18824, s. 53 —Fraudu- 
lent transfer—Consideration, inadequacy of, effect of— 
Bona fides—Burden of proof—Sale, fictitious. 

A sale cannot be said to be a wholly fictitious 
transaction if any consideration has passed. [p. 331, 
col, 1.) 

Section 53 of the Transfer of Property Act does 
not render void transfers which are made merely 
for the purpose of preferring one creditor to another. 
In order to constitute a transfer void under that 
- section, it must be shown to be a transfer which was 
made for the purpose of defeating all the creditors of 
the transferor. [p. 381, col. 2.] 

In a case under section 53 of the Transfer of Pro- 
perty Act the plaintiff must prove that the transferee 
is a party to the fraud. Want of good faith cannot 
be presumed, itmust be proved; and even if it be 
shown that the transfer was made for a grossly 
inadequate consideration, the transferee who acts in 
good faith is within the protection of the proviso, 
although it may be that the transfer was intended by 
the transferor to defeat and delay his creditors. 
[p. 382, col. 2.] 

Appeal from. the decree of the District 
Judge, Rae Bareli, dated the 20th April 1916, 
upholding the order of the Subordinate Judge, 
Partabgarh, dated the 2nd December 1915. 

Syed Ali Mohammad, for the Appellant. 

Mirza Sami Ullah Beg, for Respondent 


No. l. 

JUDGMENT,.—The facts of this case are 
as follows:— 

On the 7th of February 1905 the third 
and fourth defendants to this suit, Rajpat 
Singh and Musammat Jagannathi Kuar, 
executed a bond in favour of the plaintiff 
Randhir Singh. On the 3rd of September 
1912 Randhir Singh got a simple meney- 
. deoree on this bond for Rs, 1,441 odd.’ 
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On the Ist of September 1912 {that is, two 
days before the decree was obtained) these 
two defendants executed a sale-deed of 
oertain property in favour of the second 
defendant Indar Singh, who admittedly is a 
brother of Musammat Jagannathi Kuar. 
This deed was subsequently registered on 
the 28th of November 1912. On the 19th 
of September 1912 the plaintiff Randhir 
Singh in execution of his decree attached 
the property covered by this sale-deed, but 
this attachment seems to have been defeated 
by the transfer which had been made on 
the Ist of September 1912 and the conse- 
quence was that on the 8rd of April 1913 
Randhir Singh brought a suit for a declara- 
tion that the transfer was void. A written 
statement was filed on behalf of the defendant 
Rajpat Singh on the 5th of August 1913, 
and on the 22nd of October 1913, Randhir 
Singh withdrew the suit with leave to bring 
a fresh action. Then on the 28th November 
1913 two suits for pre-emption were filed. 
One of these suits was by the plaintiff 
Randhir Singh and the other .waa by 
Kalu Singh, who is the first defendant in the 
present case. Later on Randhir Singh had his 
suit dismissed on the ground that he did 
not desire to prosecute it. The result was 
that on the 30th of March 19144 decree 
for pre-emption was passed in favour of 
Kalu Singh and on the “8th of April 1914 
Kalu Singh deposited the money directed 
by the pre-emption decree. On the 9th of 
May 1914 a warrant directing delivery of 
possession to Kalu Singh was issued. This 
was executed on the 30th of May 1914, on 
which date the process server reported that 
possession had been delivered (Exhibit A- 
11). After this Kalu Singh objected to an 
attachment of this property made-by Randhir 
Singh, on the ground that it belonged to 
him and was not liable to be sold in execution 
of the decree obtained against the third 
and fourth defendants. This objection wa 
allowed and consequently we have the present 
suit brought by Randbir Singh with the 
object of obtaining a declaration that not- 
withstanding the dealings with the property 
to which I have referred above, it still 
continues to be the property of his judg- 
ment-debtors and is liable to be sold 
in execution. 

The Courts below do not appear to me 
to haye had any very plear songeption as 
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to the nature of the case put forward by 
Randhir Singh and indeed it may be said 
that Randhir Singh himself was not quite 
sure of the grounds upon which he sought 
relief. There is anallegation in the plaint to 
the effect that the sale, which purported to 
have been made on the Ist of September 
1912, was “a wholly fictitious transaction” 
and there are other allegations in the plaint 
which would lead to the conclusion that 
the oase which Randhir Singh was putting 
forward was that there wasin fact no sale, 
and that the property still remained in the 
hands of tbe vendors Rajpat Singh and 
Musammat Jagannathi Kuar, Obviously if 
the plaintif had been able to establish that 
there was in fact no sale and that the 
property had never astually been transferred, 
he was entitled to havea declaration that 
it still remained the property of his judg- 
ment-debtors and was liable to be sold in 
execution. He has not, however, been able 
to establish that case. The lower Courts 
have nob found as a matter of fact that 
there was no consideration for the sale. 
On the contrary they are both agreed 
in finding that there was consideration, 
although they describe that sonsideration 
as being inadequate. In short the Courts 
below have dealt with this case as if it 
‘were a case under section 53 of the 
Transfer of Property Act. They have 
come to. the conclusion, so far as I gan 
gather, that there was a sale bnt that it 
amounted’ to a fraudulent transfer, the 
intention being to defeat the rights of the 
plaintiff creditor Randhir Singh. It is 
true that’ both the Courts in their judg- 
ments refer to the sale as fictitious. This 
is altogether inconsistent with the finding 
that there was consideration (although the 
consideration was inadequate), for it cannot 
‘in any: way be said that a sale is a 


fon 


wholly fictitious transaction if any .considera- ° 


tion has passed. The Courts then have 
avoided the sale in favour of the plaintiff, 
on the ground that it was a fraudulent 
transaction entered into between close 
relations in sircumstances which led in- 
evitably to the sonelusion that the inten- 
tion of the transferors was to defeat the 
rights of Kalu Singh. If I have understood 
the effect of the judgment of the Courts 
below correctly, then all that reed be said 
is that the case eyen as found by them 
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is not one under section 53, for this see- 
tion does not render void transfers which 
are made merely for the purpose of prefer- 
ring one creditor to another. In order to 


constitute a transfer void under section 
58 it must be shown to be a transfer 
which was made for the purpose of 


defeating all the creditors of the transferor. 
I may mention here that the deed 
of the Ist of September 1912 refers to a 
number of debts, which were said to be 
owing by the transferor at the time of the 
sale. Under the terms of the deed provi- 
sion is made for the payment of some of 
these debts, a portion of the sonsideration 
being left with the purchaser for the pur- 
pose of discharging varions encumbrances 
which are referred to. 

The ground which has been taken by 
the defendant-appellant Kalu Singh is that 
section 53 of the -Transfer of Property 
Act did not apply to the case ab all, and 
that even if it did, he is protested by the 
proviso to that section, which lays down 
that nothing in the section shall impair 
the rights of any transferee in good faith 
and for consideration. Both the “ Courts 
below have referred toa variety of ciroum- 
stances attending the execution of the 
deed of Ist of September 1912, for the 
purpose of showing that a fraud was 
intended to be worked, First of all we 
have a reference to the fast that the 
purchaser was a olose relation of the 
vendors. Then it is pointed out that the 
property was sold fora grossly inadequate, 
price. It is said that the real value of 
the property is abont Rs. 7,000 while it 
was -sold for less than Rs. 2,000. A 
reference is also made to the secrecy with 
which the sale deed was executed as also 
to the great delay in having the sale- 
deed registered. It has also been found 
that the purchaser Indar Singh was a 
man of no substance and lastly, stress is 
laid upon the fact that the transfer includ. 
ed practically the whole property of the 
defendants Nos, 3 and +. The first Court 
in dealing with the case of Kalu Singh 
held that the onus Jay upon him to prove 
that he was a bona fide transferee for 
sonsideration. The Subordinate Judge was 
of opinion that he had failed to discharge 
this burden. He held that he wasa relation 


. of the yendors (as he undoubtedly is) 
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and that he had pre-empted a fraudulent 
and fictitions sale. The Subordinate Judge 
went further than this and remarked that 
even if Kalu Singh were innocent of 
fraud, he would not be in a position to 
resist the plaintiffs suit. The view taken 
by the Subordinate Judge is that Kalu 
Singh by virtue of the pre-emption decree 
stands in the shoes of the original purchaser, 
Indar Singh, and that consequently 
it was for him to show that the sale was 
bona fide and above board. 

These findings have been accepted in 
their entirety by the learned District 
Judge, who also refers to another cir- 
eumstance. He says that it has not been 
proved that possession of the property sold 
was ever delivered to the purshaser Indar 
Singh. 

It seems to me that the decision of both 
the Courts below in this matter is erroneous 
and that Kalu Singh is entitled to the 
benefit of the proviso to section 53 of the 
Transfer of Property Act, even if it be 
supposed that that section can be applied 
to the, case. In the first place there seems 


to be no doubt that so far as Kalu 
Singh is concerned, he has given 
consideration. That fact indeed is not 


disputed by the Courts below, for as I 
have said they both found that there 
was consideration, although they say it was 
inadequate consideration, The. proviso to 
section 53, however, says nothing at all 
about inadequate consideration and we 
must take it as an established fact that 
consideration has been given by Kalu 
Singh, It is-proved that he deposited in 
Court the money which he was ordered 
to deposit by the pre-emption decree. He 
is, therefore, a transferee for considera- 
tion. 

The only other question is whether he 
is a transferee in good faith, The burden 
of proving want of good faith on the part 
of Kalu Singh lay upon the plaintiff. It 
is the plaintiff who is suing to establish 
his right to attach the property in suit 
as being that of his judgment-debtors, and 
it is for him to proveall the facts which 
are necessary to entitle him to that relief, 
Further it is tobe remembered that Kalua 
` Singh was sucsessful in getting the attach- 
ment of this property raised in the exe- 


outing Court. It is quite wrong, therefore, - 12] 
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to say that: Kalu Singh was bound to 
prove his good faith in order to defeat 
the claim of the plaintiff. The law on 
this subject has been expounded at great 
length in a judgment of the Bombay 
High Court reported as Bhagwant .Appoje 
v. Kedari Kashinath (1). I may also 
refer to a judgment of the Caleutta High 
Court in Iskan Chunder Das Sarkar y, Bishu 
Sirdar (2). In a oase under section 53 
the plaintiff must prove that the transferee 
is a party to the frand. Want of good 
faith cannot be presumed, it must be prov- 
ed; and even if it be shown that the 
transfer was made for a grossly inadequate 
consideration, the transferee who acts 
in good faith is within the protection of 
the proviso, although if may be that the 
transfer was intended by the transferor to 
defeat and delay his oreditors. A man 
cannot be convicted of dishonesty because 
he has made an _ extremely good bar- 
gain. : 


What then is the evidence in this case 


‘to show that the transfer to Kalu Singh 


was not made in gocd faith? The learned 
Counsel has not been able to refer me to 
any evidence upon this point, except 
perhaps the solitary fact that Kalu Singh 
is a nephew of one of the transferors, 
Rajpat Singh. In the 8th paragraph of 
the plaint it was said that the second 
and third defendants set up Kalu Singh 
to bring a suit for pre-emption and that 
the decree passed in hia favour was a frandu- 
lent decree because the vendors admitted 
the sale in favour of Indar Singh. There 
is nothing beyond this bare allegation .to 
show that Kalu Singh was any party to 
a fraud; and it certainly cannot be assumed 
merely from the fact that ihe defendants 
in the preemption snuit admitted the sale, 
that Kalu Singh was acting necessarily in 
collusion with them. Had matters ended 
with the transfer made by the third and 
fourth defendanta in favour of Indar Singh, 
the result might have been different. I 
quite admit that there are a great many 
suspicious incidents attached to the transfer 
made in Indar Singh’s favour, which might 
perbaps have justified a finding that the 


(1) 25 B. 202; 2 Bom. L. B. 986. 
(2) 240. 825; 10. W, N. 665; 12 Ind. Dee, (x, s.) 
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sale to’ him was a fraudulent sale within 
the meaning of section 3; but the case 
has gone a stage beyond this and the 
transferee now under the orders of the 
‘Court which passed the pre-emption decree 
is not Indar Singh but Kalo Singh, and 
consequently if lay upon the plaintiff to 
establish that the present transferee Kalu 
Singh was guilty of bad faith. There is 
absolutely nothing to show that Kalu Singh 
was in any way a party to the negotia- 
tions which ended in the sale of the Ist 
of September 1912. His own story is that 
he, knew nothing about this transfer till 
a, considerable time afterwards. The resalt 
ig that all that the Courts below have 
been able to say with regard to Kalu 
Singh is that he failed to give proof of 
his bona fides in bringing a. pre-emption suit 
and obtaining a decree. If this amounts 
to a finding that Kalu Singh is guilty of 
bad faith, then it is an erroneous finding 
based upon a wrong view of thelaw. It 
lay upou the plaintiff to establish the 
want of good faith on the part of Kalu 
‘Singh, and if that is not established, the 
transfer to him cannot be declared void 
under section 53. His case falls- clearly 
within the proviso to that sestion. The 
appellant, therefore, is entitled to sucsced on 
"this ground. P 
I allow the appeal, set aside the decree 
of the Court below and direst that the 
plaintiff’s euit be dismissed with regard to 
. Kala Singh with oosts in all three 
Courts. 
Appeal allowed, 


CALCUTTA HIGH COURT, 
APPAAL FROM APPELLATE Decrees No. 1755 
or 1917, 

March 22, 1918. 

Present: —Mr. Justice Richardson and Mr. 
Justice Walmsley. 

BEJOY KRISHNA MUKERJEE 
AND OTHERS-—DereNDANTS— 

. APPELLANTS 
VETSUS. 
JIBON KRISHNA GANGULY 
AND OTHERS —PLAINTIFSS— 


l RESPONDENTS. 
Çivil Procedure Code (Act V of 1908), O, XLI, rr. 


Buit; secondly, whether the plaintiffs 


28, 27--Remand for fresh decision on taking further 
evidence, validity of—Inherent power of remand, when 
to be exercised. 

An Appellate Court remanded to the trial Court 
a suit which had not been disposed of upon a pre- 
liminary point, fora fresh decision after receiving 
in evidence the documents which were tendered by 
the plaintiffs in the trial Court but were not accept- 
ed by it as also any further evidence which they 
and the defendants might adduce in support of their 
respective cases: 

Held, that the order of remand was not one which 
it was open to the Appellate Court to make under 
Order XL], rule 28, Code of Civil Procedure, and that 
if the Appellate Court thought that additional evı- 
dence was necessary it should have taken action 
under rule 27 of the same Order, but that the present 
case was not one in which the Appellate Court could 
exercise its inherent power of remand outside the 
provisions of Order XLI, rule 23, as a remand was not 
necessary for the ends of justice. [p. 834, cols. 1 & 2.] 

Abdul Karim Abu Ahmed Khan v. Allahabad 
Bank, Lid., 41 Ind, Cas. 598; 44 ©. 929; 26 C. L.J, 
49 (F. B.); 21 C. W. N. 877, distinguished, : 


Appeal against the decision of the 
Subordinate Judge, Hooghly, dated the 
12th ` July 1917, reversing that of the 
Munsif, Serampore, dated the 23rd 
December 1914. 

Babus Mahendra Nath Ray, Sarat Chunder 
Mukerjee and Sas:dhar Ray (Senior), for the 
Appellants, ° 

Dr, Dwarka Nath Milter and Babu Debendra 
Nath Mandal, for Babu Bejoy Kumar Bhatia. 
charjee, for the Respondents. 


JUDGMENT, 

RICHARDSON, J.—This appeal arises out of 
a suit for recovery of possession of a small 
piece of land to which the plaintiffs claim 
title to the extent of a 5 annas 6-gundas 
2-karas and 2-kranids share. The suit has 
already occupied a great deal of time both 
in the trial Court and in the hearing of 
the appeal in the lower Appellate Court. 
Before the learned Munsif the trial began 
on the 3rd November 1914 and was not 
concluded til] the 23rd December 1914, 
when the suit was dismissed. The practice 
of trying cases piecemeal has been so often 
animadverted upon that itis only necessary 
for us to Invite attention to the observa- 
tions which have been made by this Court 
in previous cases. 


Ib appears that before the lower Appel- 
late Court three questions were argued: 
first, whether the principal defendants are 
the co-sharers of the plaintiffs and the pro 
forma defendants in respect of the land in 
are . 
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estopped from maintaining the suit,. and 
thirdly, whether their right is time-barred. 
Upon the second and the third questions 
the learned Subordinate Judge found in 


favour of the plaintiffs who were the 
appellants before him. Then he dealt 
with the first question which formed 


the most important part of the case. He 
discussed the evidence at some length and 
with considerable detail; having done sv, 
however, he came to the somewhat important 
conclusion that the evidence on both sides 
was so unsatisfactory and inconelusive that 
he was unable to determine whether the 
defendants were or were not the so-sharers 
of the plaintiffs in respect of the’ land. 
Having taken that view of the coase, he 
then referred to certain dosuments. These 
are the four documents set out in a schedule 
to a petition fled by the plaintiffs in the 
trial Court on the 9th December 1914. 
It appears that complaint was made by the 
plaintiffs that these documents had not 
been received in evidence by the Munsif 
and the learned Subordinate Judge remarked 
as follows:— ib seems to me that, if admit- 
ted im evidence, they might throw some 
valuable light onthe point in controversy.” 
He goes on to say that in the circum- 
stances in his opinion a chance should be 
given to both the parties to produce any 
further evidence they can produce in 
support of their respective cases. The order 
which was finally made was that the suit 
should be remanded to the trial Court for 
a fresh decision after receiving in evidence 
the documents tendered by the plaintiffs- 
appellants as also any further evidence 
which they and the defendants might 
adduce in support of their respective 
cases. 

In the appeal before us which is pre- 
ferred by the principal defendants, if is 
contended that this order of remand is 
not warranted by the provisions contained 
in Order XLI, rule 23, Code of Civil Pro- 
cedure. In my opinion, that sontention 
cannot be gainsaid. The order is not an 
order which it was open to the learned 
Subordinate Judge to make under Order 
XLI, rule 23. The Munsif certainly did 
not dispose of the case upon a preliminary 
point. Onthe contrary, the trial lasted for 
"many days and both parties had ample 


‘opportunity to produce and tender all the . 
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evidence in their possession, or which they 
were able to bring before the Oourt. It 
is said that the case of Abdul Karim 
Abu Ahmed Kkan v. Allahabad Bank, Ltd. 
(1) «overs such an order as that 
which the Subordinate Judge has made. 
In my opinion, that is a total misap- 
prehension of the effect of the decision of 
the Full Bench. The desision resognises 
the inherent power of remand in cases other 
than those specified in Order XLI, rule 23, 
if a remand be necessary for the ends of 
justice. In the present sase I cannot 
persuade myself to believe that any remand 
was necessary for the ends of justice. If 
the learned Subordinate Judge thought that 
additional evidence was necassary, he might 
have taken action under rule 27 of the 
same Order. He might have taken’ the 
evidence himself or he might have asked 
the trial Court to take the evidence and 
to send it up to him. Having regard to 
the time already spent in the case, in my 
opinion, it is most unfortunate that the 
Subordinate Judge took the course he did 
take and did not deside the oase on the 
evidence on the resord or deal with it under 
Order XLI, rule 27, if additional evidence 
was necessary. 

The result is that, in my opinion, the 
order of remand passed by the Svbordinate 
Judge must be set aside. The difficulty 
is to know what is the proper order to 
make in the circumstances. We are in- 
formed that the learned Subordinate Judge 
who beard this appeal in the first instance 
has left the district temporarily and may 
return, This case must go back to the 
lower Appellate Court in any oase. If, on 
its return to that Court, it comes before 
the Subordinate Judge who last heard it, 
then he will consider the documents to 
which I have referred. He will consider 
whether they were properly tendered and 
tendered in time in the trial Court. He 
will consider whether they ought or ought 
not to ba admitted in evidence and if he 
comes to the conclusion that they ought 
to be admitted in evidence, he will be at 
liberty to admit them and give the parties 
an opportunity to produce either before 
himself or before the Munsif such evidence 
as they may wish to produce for the 

(1) 41 Ind, Cas. 598; 440. 929; 26 O. L. J. 49,21 0° ' 
wW. 877 (F.B.). 
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purpose only of supporting or rebutting 
the evidence supplied by tbe documents. 
He will then come to a decision apon the 
whole case and make a decree accordingly. 
if this case, however, when it goes back 
to the lower Appellate Court, should come 
before another Subordinate Judge, it will 
be impossible for him satisfactorily to 
carry out such an order as we have just 
made. In that case the Subordinate Judge 
will have to re-bear the appeal with all 
the powers which an Appellate Court has 
under Order XLI. The costs will abide the 


result. , 
WALMSLEY, J.—I agree. 
Ouse remanded, 


| Balega Kan ee 


CALCUTTA HIGH COURT. 
APPEAL Frou Ornver No. 146 or 1917, 
July 12, 1917, 

Present :—Mr. Justice Walmsley and 
Mr. Justice Greaves; 
SATYA KUMAR MUKHERJEE— 
Pet: TioONER— APPELLANT 
versus 


Tur MANAGER, BENARES BANK, 
LIMITED, AND otagrs—Oprvosirs Party— 


RESPONDENTS. 

Injunction, ex parte, issue of, on afidavit, validity of 
—Affidavit, sufficiency of—Provincial Insolvency Act 
(III of 1907), s. 16 (c)—Court, power of, to order 
enquiry by Receiver, extent of. 

On the application of a creditor of an insolvent, 
alleging that certain promissory notes standing in 
the name of the insolvent’s brother were held by 
him benami for the insolvent, the District Judge 
issued an ez parte injunction restraining the brother 
from dealing with the promissory notes. An appli- 
cation by the brother to dissolve the injunction was 
refused by the Judge, who then referred the matter 
to the Receiver to enquire and determine whether 
the promissory notes were the property of the insol- 
vent or not. The only evidence on which the ew parte 
injunction was issued was an affidavit by the 
creditor in which certain statements were made 
in support of his petition based upon information 
and belief without disclosing the source of the 
information: 

Held, (1) that there was no evidence upon which 
an injunction should have been granted, as the 
affidavit was not sufficient inasmuch as it merely 
stated that the petitioner for injunction was inform- 
ed and believed that such and such was the case, 
whereas it was necessary for him to state the source 
of al upon which he rélied;  [p. 386, 
col, 1. 

(2) that if the District Judge intended to refer to 
the Receiver for final adjudication between the 
parties the question with regard to their title to 


~ 


the promissory notes, the order of the District Judgo 
makas the reference was clearly wrong. [p. 336, 
col, 2.1 


Appeal against the order of the District 
y Fei Hooghly, dated the 17th April 

Mr. 5. R. Dass, Babus Jogendranath Maker- 
jee, Birij Mohan Mozumdar, Paresnath Muker- 
jee and Ramendra Mohan Mozumdar, for the 
Appellant. 

De. Dwarkanath Mitter and Babu 
Hirendranath Gangult, for the Respondents. 


JUDGMENT.—This isan appeal against 
an order of the District Judge of Hooghly, 
dated the 17th April 1917, whereby he 
refused an application to dissolve an ex parte 
injunction granted by him restraining the 
appellant before us from dealing with oer- 
tain promissory notes of the value of 
Rs, 26,000 odd standing in the name of 
the appellant. The facts are shortly as 
follows. The appellant has a brother 
Surjya Kumar Maukerjee, and he states 
before us that he separated from him in 
the year 1897 and it appears that the 
brother carried on business at Muzafferpur 
with two other persons, This partngrship 
was dissolved by the Court and the Benares 
Bank, who are the respondents before us, 
were creditors of the firm. I may remark 
in passing that the appellant was also a 
creditor of the firm. Surjya Kumar was 
adjudicated an insolvent on his own peti- 
tion by the Hooghly Court. After his ad- 
judication the Benares Bank applied to the 
Court in the insolvency, alleging that the 
Government securities already referred to 
were held by the appellant benami for his 
brother and they obtained the er parte in- 
junction already referred to as restraining 
the appellant from giving away or endorsing 
the Gsvernment securities. As already 
stated, the appellant applied to dissolve this 
injunction and his application was refused, 
and the Judge has referred to the Receiver 
to enquire and determine within a month 
whether the Government promissory 
notes were the property of the insolyent 
or not. He purported to make the order 
under section 16 (c) of the Provincial In. 
solvency Act. Two grounds are urged be- 
fore us, first, with regard to the injuna. 
tion, it is said that there is no evidence 
upon which any such injunction should 
have been granted, and secondly, it ig said 
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that the effect of the order of the District 
Judge ‘was to refer the question to the 
Receiver for finally determining between 
the parties the rights with regard to the 
ownership of these Government promissory 
notes. It is urged that there is no juris- 
distion in insolvency to deside a question of 
this kind and that the proper course would 
have been for the Receiver to have brought 
a suit against the appellant to determine 
the title to the securities in question. 

So far as the first point is concerned, 
we do not think that there was suffisient 
evidence before the Court to justify an order 
for the appointment of a Receiver. The 
petition and the affidavit in support of it 
are in identical terms and the only allega- 
tion is that the petitioners have come to 
know from reliable information that thé 
insolvent has got promissory notes of the 
value of Rs. 26,000 odd in the name of 
his brother, the appellant. The affidavit 
filed by the appellant denies this and states 
that the promissory notes are his own 
property. There is a further affidavit in 
reply but I do not think that it| carries 
matters any further; and here again we 
also find statements made based on informa- 
tion and belief. Itis said that under the 
High Court Rules this is sufficient 
and that it is open to a person who swears 
an affidavit or verifies a petition either to 
make a statement founded merely ‘on in- 
formation and belief or to disclose the 
source of the information. Whether that 
is so or not we do not decide, but we are 
of opinion that in a case of this kind 
where questions of title to property are 
involved, it is not sufficient to state merely 
that the petitioner is informed and believes 
that such and such is the oase and that 
it is necessary to state the source of his 
information upon which he relies. 

So far as the second point is concerned, 
if the sonstrustion put by the learned 
Counsel for the appellant upon the order 
of the District Judge is correct, namely, 
that he intended to refer for final adjudi- 
cation between the parties to the Receiver 
the question with regard to the title to 
these promissory notes, then we think that 
the order is clearly wrong. 
that it may bear the interpretation put 
upon. it by the learned Vakil for the res- 
pondent that the matter was only referred 


But we think `’ 


‘to the Receiver with a view to his making 
an enquiry and report to the Court in 


order to assist the Court in finally deter- 
mining the rights of the parties. We have 
been referred to the case of Bansidhar v. 
Kharagjtt (1), as an authorify that in a 
case of.this kind the insolvensy Court has 
authority to decide a question of title with- 
out forcing the Receiver to bring a suit to 
have this matter decided. It is mot 
necessary for us to deside this question at 
the present time or whether we are pre- 
pared to follow the Allahabad decision. 
It is sufficient for us to say that we think 
that there is no evidence upon whioh an 
injunction -should have been granted and 
the injunction is accordingly dissolved. So 
fer as the second point is concerned, we 
treat the order of the District Judge as 
being simply a direction to the Receiver to 
enquire and report to him for his, the 
Judge's own, information and we see no 
harm in that being done. When the re- 
port has been made if will be for the 
Judge to consider whether upon the facts 
before him he should direst the Receiver 
to bring a suit in order that the question 
of title may be decided, or whether the 
case is so clear, that is to say that the 
title is not really in dispute tbat it can be 


‘dealt with in the insolvency without the 
necessity of a suit. 


If the question of title 
is seriously in dispute, we state for the 
information of the Judge that we think 
he should direct the Receiver to bring a 
suit to have the question determined. The 
result is that the appeal ‘succeeds in part 
and the injunction is dissolved. But the 
order of the District’ Judge referring the 
matter to the Receiver for enquiry, and re- 
port to him is not, we think, binding upon 
the appellant. The appellant is entitled to 
his costs of this appeal. We assess the hearing 
fee at three gold mohurs, 
WALMSLEY, J.—I agree. 
Appeal partly accepted. 


(1) 26 Ind. Cas, 926; 37 A. 63; 12 A. L. J, 1273. 
© 
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UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 

Seconp Civin Appear No. 254 or 1917. 
February 27, 1918. 
Present:—Mr. Saunders, J. C. 
MAUNG PO LUN—Puarntive —APPELLANT 
versus 
MA NYBIN BON— Derenpaxt—ResponDEent. 

Malicious prosecution—-Damages, suit for—Discharge 
of accused—Prosecution by Police—Complainant, 
liability of—~Matice, proof of. 

The discharge of an accused person is such a 
termination of the prosecution as entitles the 
aceused to maintain an action for malicious pro- 
secution [p. 337, cols. 1 & 2.] 

Ifa complainant does not go beyond giving what 
he believes to be correct information to the Police 
and the Pulice without further interference on his 
part think fit to prosecute, it would be improper to 
make him responsible in damages for the failure 
of the prosecution.: But if the charge is false to the 
knowledge of the complainant, if he misleads the 
Police by bringing suborned witnesses to support 
it, if he influences the Police to assist him by sending 
an innocent mau for trial before the Magistrate, it 
would be equally improper to allow him to escape 
liability because the prosecution has not technically 
been conducted by him [p. 337, col. 2.] 

Before an action for damages for malicious pro- 
secution can be sustained, something more than an 
inference from the general circumstances of the 
criminal case is necessary and ib must be definitely 
proved either that there was malice or that there 
was such a wilfully false statement tothe Police as 
would justify an inference of malice. [p 387, col. f; 
p. 328, col. 1. ; 

Mr. D. Dutt, for the Appellant. 

Mr. S., Vasudevun, for the Respondent. 

JUDGMENT,—The appellant sued the 
defendant for damages for malicious prosecu- 
tion and obtained a decree in the first 
Court, which was reversed in appeal. He 
now comes to this Court in second appeal 
under section 18 of the Upper Burma 
Civil Courts Regulation, The fasts which 
it was necessary to prove were correctly 
set ont in the judgment of the lower 
Appellate Court, but I think the Judge 
was wrong in holding that a suit would 
not lie because the appellant had been 
merely discharged and not asquitted and 
because the original charge having been 
for theft, proceedings had subsequently 
been taken upon the same facts for mis- 
chief and criminal trespass. The case of 
Venu v. Coorya Narayan (1) is authority 
for the view that the discharge of an 
accused person is such a termination of 


11) 6 B. 376; 6 Ind. Jar. 538; Chitty’s S. C. O. R. 
106; 3 Ind. Dec. (x. s.) 708. 
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the prosecution as entitles the accused tu 
maintain an action for malicious prosecu- 
tion. I think it is clear that no general 
distinction between a discharge and an 
acquittal can be drawn, and that a person 
cannot be debarred from obtaining a remedy 
for malicious prosecution because the facts 
alleged have possibly been so obviously 
false that a charge could not be sustained 
against the plaintiff. The appellant chose 
to proceed to trial without placing on the 
record the actual complaint upon whioh his 
prosecution was based, and though it may 
be possible to infer from the evidence 
which vas upon the record that the 
prosecution was mace without reasonable 
and probable cause, I do not gonsider it 
possible to make the further inference that 
it was a malicious prosecution. In the 
case of Maung Po Nyein v. Maung Kyaw 
Gaung (2), which has heen referred to by 
the learned Advocate for the appellant, 
the judgment of the Privy Council in 
Pandit Gaya Parshad Tewari v. Sardar Bhagat 
Singh (3) was quoted, in which their 
Lordships commented upon the principle laid 
down by the High Court of Madras, that, 
as the prosecution of the plaintiff had been 
instituted by the Polise, the defendant 
was not liable merely because he had 
given the information on which they had 
acted, and their Lordships, while agreeing 
with this principle, if properly understood, 
pointed out that it was not of universal 
application, and that if a complainant does 
not go beyond giving what he bslieves to 
be correct information to the Police and 
the Police without further interference on 
his part think fit to prosecute, it would be 
improper to make him responsible in 
damages for the failure of the prosecution. 
But if the charge is false to the knowledge 
of the complainant, if he misleads the 
Police by bringing suborned witnesses to 
support it, if he inflaences the Police to 
assist him by sending an innocent man 
for trial before the Magistrate, it would be 
equally improper to allow him to escape 
liability because the prosecution has not 
technically been conducted by him. I 


think that before an action for damages 

129) Second Civil Appeal No. 28 of 1916. 

(3) 12 C. W. N. 1017; 20 A. 525; 80. L. J. 237; 10 
Bom. L. R. 1080; 18 M, L. J. 894; 4 M. L. T. 204; 5 A. 
L. J. 665: 35 I. A, 189; 14 Bur. L, R. 818; 11 O C. 
811 CP. C.). 
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could be sustained, something more (han 
an inference from the general circum- 
stances of the criminal case is necessary 
and it must be definitely proved either 
that there was malice, whish has not 
been proved in this oase, or that there 
was such a wilfully false statement to 
the Police as would justify an inference of 
malice, Since the plaintiff failed to prove 
what it was that the defendant alleged to 
the Police, his appeal was, in my opinion, 
rightly dismissed and this appeal must be 
dismissed with costs, 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Crvit Revision No. 27 or 1918. 
June 14, 1918, 

Present: —Mr, Justice Abdur Raoof. 
JUMNA PRASAD—Derenpantr—APpLicant 
VETEUS 
KARAN SINGH AND OTHERS — Praintirrs— 


OPPOSITE PARTIES. ” 

Civil Procedure Code (Act V of 1908), s 115— 
Agra Tenancy Act (II of 1901), matters under—Revision 
—High Court, power of. ; 

In matters coming under the Agra Tenancy Act 
the power of revision has not been given to the 
High Court. [p. 389, col, 1.] 

Thakur Damber Singh v. Sri Kishwn Das, 2 Ind. Cas. 
877; 6 A. L. J. 652; 31 A. 445, followed. 


Civil revision from an order of the District 
Judge, Aligarh, dated the 4th December 1917, 
Mr. Lakshmi Narayan, for the Applisant. 

Dr. Surendra Nath Sen, for the Opposite 
Parties. 

JUDGMENT.—This was a suit bronght 
under section 5&-63 of Act No. IL of 1901 
for ejectment. One of the pleas raised in the 
Court of first instance was that the relation 
of landlord and tenant did not subsist between 
the plaintiff and the defendant. There was 
also a plea that this suit for ejectment of 
the tenant was not cognizable by the Revenues 
Court. The Court of first instance, the 
Assistant Oollestor, went into the question of 
the relation of landlord and tenant between 
the parties, fully examined the whole of the 
evidence given inthe case and came to the 
conclusion that there was a relation of land. 
lord and tenant between the parties. On 


INDIAN CASES. 


| 918 


the plea of jurisdiction the Court found that 
as it had already some to the conclusion 
that there was a relation of landlord and 
tenant between the par.ies, the question of 
jurisdiction was also involved in that issue 
and that the suit was cognizable by the 
Revenue Court. That Court decreed the suit. 
From the decree and judgment of the Assist- 
ant Collectoran appeal was filed by Jumna 
Prasad, and one of the grounds taken in 
the memorandum of appeal before that Court 
was thatthe lower Court had erred in law 
and fact in determining issues Nos. 3, 4 
and 5. it did not record a finding on 
the point whether the suit was cogniz- 
able by the Revenue Court or not. When 
the appeal came up. for decision before the 
learned District Judge, be was of opinion 
that there was no desision on proprietary 
right and that there was no decision on the 
question of jurisdiction, as the appellant 
before him himself had complained in the 
memorandum of appeal that the Court of 
first instance had not desided the question 
of jarisdistion. He, thprefore, held that no 
appeal lay to him and ordered that the 
petition of appeal should bə returned to 
the appellant. From the order of the District 
Judge the present application for revision 
has been filed. Ur. Sen who appears for 
the opposite party has raiseda preliminary 
objection to the hearing of this application 
and has argued thatin matters coming under 
the Tenancy Act the power of revision has 
not been given to this High Court, He has 
relied upon the desision reported in the oase 
of Thakur Damber Singh v. Sri Kishun Das 
(1) and also upon the judgment of Mr. Justice 
Pigzott in the case of Parbhu Narain Singh v. 
Harbans Lal (2). Mr. Lakshmi Narain argues 
in reply that this case is clearly distinguish- 
able from the case of Thakur Damber Singh v. 
Sri Kishun Das (1) because in this case a 
decision upon a revenue matter was challeng- 
ed by way of revision in this Court and, 
therefore, haying regard to the provisions 
of section 167 of the Tenancy Act, no 
revision could lie in that case, but whereas 
in this case the sole question raised is that 
the learned District Judge was wrong in re- 
fusing to entertain, the appeal, a revision 
would lie, because in such a case the matter 


(1) 2Ind, Cas. 377; 6 A. L. J. 652; 81 A, 445. 
(2) 86 Ind. Cas. 279; 14 A, L. J. 281. 
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in dispute would not be brought forward 
and questioned on the merits. He also relies 
upon the judgment of Mr. Justice Walsh 
in the case of Parbhu Narain Singh v. Harbans 
Lal (2). I haye heard the arguments on 
both sides but I do not see any ground to 
distinguish this case from the sase of Thakur 
Damber Singh v. Sri Kishun Das (1). Having 
regard to the construction which the learned 
Judges put upon the provisions of section 167 
of the Tenancy Act, I donot think there 
is any room for argument that power of re- 
vision to the High Court was given under 
the Tenancy Act. In this view I am bound 
to hold that the present application for re- 
vision does not lie, I, therefore, dismiss 
it with costs. 
Application dismissed. 





OUDH JUDICIAL COMMISSIONER'S 

COURT. 
Sreoonp Civit Appsat No. 458 or 1917. 
March 26, 1918. 
Present:—Mr, Stuart, A. J, C., and Pandit 
Kanhaiya Lal, A. J. ©. 
KEHRI SINGH AND ANOTAER— PLAINTIFFS — 
APPELLANTS 
versus 


Musammat DEO KUNWAR— DEFENDANT 


— RESPONDENT. 

Pre-emption—Loss of pre-emptive right after original 
decree, effect of —Co-sharers of village, relationship of, 
inter se—Partition by Revenue Court, whether destroys 
co-parcenership--Vendee acquiring fresh right after 
pre-emption suit decreed, effect of—Appellate Court, 
powers of, in pre-emption suit. 

The right of a plaintiff to enforce pre-emption 
must exist not only at the time of the sale or fore- 
closure but also at the time of the institution of a 
suit to enforce that right, If he loses that right 
after the sale or foreclosure or atany time after the 
institution of the suit and before a decree for pre- 
emption can be passed in his favour, he is put out of 
Court and no relief can be granted to him. But 
where he obtains a decree, anything which may 
subsequently happen cannot affect the title which 
he may acquire under the decree by complying with 
its terms, unless what happens has the effect of 
invalidating the antecedent title which he held on 
the date of the sale or foreclosure or on the date of 
the suit and by virtue of which he claimed the pre- 
emptive right. [p. 340, col. 1.] 

The relationship of the sharers of a village inter se 
continues for all legal purposes tilla Revenue Court 
partition actually takes effect. [p. 340, col. 1.] 

Where in a pre-emption suit the vendee is found 
to have had a defeasible right, which becomes 
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absolute by the time the claim for pre-emption comes 
up for hearing on appeal, the right so perfected can 
be referred back to a date anterior to the suit so as 
to defeat the claim for pre-emption. Buta right of 
defence which did not exist at allon the date of the 
sale or foreclosure or on the date when the suit for 
pre-emption was filed, cannot be of any consequence, 
if it becomes available for the first time after a 
decree for pre-emption is passed in favour of the 
plaintiff in that suit. [p 340, col. 2.] 

Onkar Singh v. Bhagwan Dat Singh, 25 Ind. Cas, 
694; 17 O. C. 242, explained. 

A Court of Appeal need not go beyond considering 
whether the right of pre-emption claimed by the 
plaintiff existed at the date of the sale or foreclosure 
and retained its enforceable character when the suit 
for pre-emption was filed and till a decree for pre- 
emption was obtained therein which was the subject 
of appeal, [p. 340, col. 2.) 


Appeal from the decree of the District 
Judge, Sitapur, dated the 4th August 1917, 
modifying that of the Subordinate Judge, 
Kheri, dated the 23rd May 1917. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellants. 

The Hon’ble Mirza Yami Ullah Beg, for 
the Respondent. 

JUDGMENT.—This appeal arises outof a 
suit for pre-emption brought by the plaintiffs- 
appellants in respect of a share situated in 
mahal Kehri Singh, village Barabarhi, and & 
share in some shamilat land situated in patti 
Lahori Singh in the village Bagrehti. The 
defendant got the said property by virtue 
of a decree for foreclosure obtained by her 
against Kundan Singh, the owner thereof, 
on the 24th February 1912. The plaintiffs 
claimed to be co-sharers both in Mahal 
Kehri Singh, village Barabarhi, and in Patti 
Lahori Singh in village Bagrehti. The 
defendant was not a oo-sharer in either 
of them atthe time of foreclosure but she 
held shares in another mahal of the 
village Barabarhi and in another patti 
of the village Bagrehti. 

The Court of first instance decreed the 
claim subject to the payment of Rs. 1,110 
to the defendant or into Court within 
a certain time. The plaintiffs paid the 
money within the said time. On appeal 
the lower Appellate Court reversed ¢he 
decree so far as the village Bagrehti was 
concerned, on the ground that by v irtne of 
a partition of that village, which wa 8 carried 
into effect on the Ist July 1917 after the 
desres of the Court of first instance was 
passed, the defendant had become a co-sharer 
in the patit in which the share foreslosed 
was situated. It is a well-settled rule of 
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law that the right of a plaintiff to enforce 
pre-emption must exist not only at the 
time of the sale ur foreclosure but also 
at the time of the institution of a suit to 
enforce that right. If he loses that right 
after the sale or foreclosure or at any 
time after the institution of the suit and 
before a decree for pre emption can be 
passed in his favour, he is put out of 
Court and no relief can be granted to him. 
But where he obtains a decree, anything 
which may subsequently happen cannot 
affect the title which he may acquire under 
the decree by complying with its terms, 
unless what happens has the effect of 
invalidating the antecedent title which he 
held on the date of the sale or foreclosure 
or on the date of the suit and by virtue 
of which he claimed the pre-emptive right. 
In Sakina Bibi v. Amirin (1) it was 
accordingly held that a subsequent ale 
of the share of a plaintiff, by virtue of 
which a right of pre-emption was claimed 
In execution of a decree in another suit, 
did pot affect the propriety of a decree 
for pre-emption, whish he had obtained on 
the strength of that right, if the decree 
was Otherwice'a gccd ard valid dearee 
on the date on which it was passed. 
In Amir Hasan v. Sardar Begam (2) 
and Nuri Mian v, Ambica Singh (3) it was 
similarly held that a plaintiff pre-emptor 
was bound to show a valid title on the 
date the decree of thet, Court of first 
instance was passed. 

An imperfect partition of the village 
Bagrebti was started in 1914 and was 
completed on the 38rd August 1916, when 
it was sanctioned by the Collector. It was, 
however, to take effeat from the Ist July 1917. 
The present suit was filed on the 17th March 
1917, after ihe imperfect partition was sane- 
tioned by the Collestor but before it had been 
carried into effect. The plaintiffs obtained. 
a deeree for pre-emption in their’ favour 
while the patitis of the village Pagrehti 
were still intact, that is, before the 
re-distribution of the land into fresh 
paitis had come into legal operation, 
und as held in Amir Hasan v. Sardar 


W (1) 10A. 472; A, W. N. (1888) 177; 18 Ind. Jur. 
114; 6 Ind. Dec, (N, 8.) 317. 

(2) 8 Ind. Cas. 546; 12 0. O. 229, 

(3) 24 Ind. Cas, 869; 20 O, W. N, 1699, 44 O. 47. 
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Begam (2), the relationship of the sharers 
of the village inter se did not cease till 
the imperfect partition took effect. Section 
131 of the U. P. Land Revenue Ast (III 
of 1901) lays down that a partition shall 
not be complete until the Collector has 
passed an order confirming it, and then 
goes on to declare that when the parti- 
tion has been so confirmed the Collector 
shall issue a proslamation thereof and the 
partition shall take effect from the first 
day of July nest following the date of 
such prceclamation. The confirmation of a 
proposed rartition cannot, therefore, be in 
itself sufficient to destroy an existing co- 
parcenership, which must for all legal 
purposes continue till a proclamation is 
issued and tbe date from which the parti- 
tion is to take effect arrives, 


The learned Counsel for the respondent 
relied on the decision in Onkur Singh v., 
Bhagwan Dat Singh (4), but as explained 
in Ram Sahay v. Jogdamba Singh (5) 
that was a case in which the vendee was 
fourd to kave beld certain prorzerty to 
which he had a defeasible right on the date 
on which the suit for pre-emption was 
filed, but to which his right bad become 
absolute owing to the failure of the party 
interested to impugn if with success by 
the time the slaim for pre-emption came 
up for hearing on appeal, A right so 
perfected can be referred back to a date 
anterior to the suit so as to defeat a 
claim for pre-emption. But a right of 
defence which did rot exist at all on the 
date of the sale or foreclosure or on the 
date when the suit for pre-erption was 
filed cannot be of any consequence, if it 
became available for the first time after a 


decree for pre-emption was passed in favour . 


of the plaintiff in that suit. 
Appeal need not go beyond considering 


whether the right of pre emption claimed 


A Court of 


by the plaintiff existed on the date of 
the sale or foreslosure ard retained its 
enforceable character when the suit for’ 


pre-emption was filed and till adecree for 
pre-emption was obtained therein which 
was the subject of that appeal. The pro- 
priety of the deoree granted in this case 


(4) 25 Ind. Cas. 694; 17 O. O. 242. 
(5) 37 Ind. Cas. 163; 
L. J, 688, 


19 O. C. 153 at p, 157; 3 O. 


Pi 
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by the Court of first instance cannot, there- 
fore, be assailed by reason of the re- 
distribution of land into fresh pitizs which 
has been effected since that decree was 
passed. 

The appeal is consequently allowed, the 
decree of the lower Appellate Court set 
aside and that of the Court of first in- 
stance restored with costs throughout. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1089 or 1916, 
April 12, 1918, 
Present :—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
JAFARUDDIN LAHA AND oTHERS—. 
DEFENDANT Å PPELLAN1S 
versus 
Kumar JAMINI BALLAV SEN 


AND OTHERS-—PLaiInt) FFS— RESPONDENTS, 

Landlord and tenant—Service tenure, right of occu- 
gancy in—Surrender of tenure—Zenundar, rights of. 

A right of occupancy cannot be acquired in Jand 
held undera service tenure, |p. 342, col. 1.) 

Where a Kotwali jagir is surrendered or given up, 
the Zemindar is entitled to have the land that was 
given to the Kotwal for the purpose of performing 
his duties returned tohim in the same condition in 
which it was given to the Kotwal apart from the 
rights of anyother person, [p. 342, col. 1.] 


Appeal against the decree of the Sab- 
ordinate Judge, Dinajpur, dated the 7th 
February 1916, affirming that of the 
Munsif, Jst Court at that place, dated 
- the 30th November 1914. 

FACTS.—The plaintiffs’ predecessor-in- 
interest Rani Mina Kumari granted a4 
Kotwali jagir to one Amar Nisya in lieu 
of wages for performing cerlain services on 
or about the year 1892. Amar Nisya re- 
mained in possession for one year or so 
and then granted a razyatz lease of eleven 
bighas thereof to the defendants, who re- 
mained in occupation by cultivating the 
lands for more than twelve years. In 1907 
Amar Nisya surrendered the lands to the 
plaintiffs and resigned his services. In 
1913 the plaintifs sued to eject the de- 


INDIAN CASES, 


341 


fendants as trespassers. The defence was 
that the lands did not appertain to any 
Kotwali jagir, and. that the defendants 
who had acquired the rights of an o0- 
cupancy raiyat were not liable to ejestment. 
Dr. Sarat Ohunder Basak (with him Babu 
Hemendra Chunder Sen for Babu Jitendra 
Nath Roy), for the  Appellants.—~ 
The surrender in 1907 cannot extinguish 
the rights of the defendants whose interest 
had already accrued on the land prior to 
the surrender. Refers to section 115 of 
the Transfer of Property Act. The oases of 
Hurrogobind Raha v. Ramrutno Dey (1), 
Upendra Nath Hazra v. Ram Nath Ohow- 
dhry (2) and Mohesh Mahi v. Pran Krishna 
Mandal (3) no doubt lay down that oc- 
cupansy rights cannot acerue in ghatwaili 
lands. Bat ghatwali tenures have special 
incidents of their own. It is not proved in 
this ease nor known what are the incidents 
of an ordinary Kotwali jagir, These cases, 
therafcre, cannot support the plaintiffs’ case. 


Babu Rupendra Kumar Vitter, for the Re- 
snondents.—The surrender spoken of in this 
ease is no surrender at all. It is merely a letter 
of resignation, On general principles ft must 
be held that where lands ara let out in 
lieu of wages, the grantor must have them 
back in the same state in which he granted 
them, when the services are no longer per- 
formed. The question asto what are the 
incidentas of this jagir was not desided, 
because it was not raised by the defendants. 
The point now raised was not taken in any 
of the Oourts below. Thecefendants have 
not said that by virtue of the special in- 
sidents of this jagir they would obtain 
a right of ocsupancy by onstom. Their case 
was that the lands were not within the 
limits of the jagir at all. As to the question 
whether aright of occupancy scan be ag- 
quired in lands held under service tenures, 
geo Mr. Sen’s Bengal Tenancy Act, 3rd 
Edition, page 70. The case of Mritunioy 
Ray Chowdhry v. Kenatullah Narya (4) 
relates to a Kotwali jagir of Dinajpur and 
is exactly on all fours with this case. 

Da, Sarat Chandra Basat in reply. 


(1) 40. 67; 2 Ind. Dec. (N. 8.) 44. 
(2) 33 C. 630. 

(3) 10. L. J. 138 at p. 14l, 

(4) 11 0. W, N. 46; 5 C. L. J. 53, 
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Fretoser, J.—This appeal must be dismiss- 
ed. The finding is that the defendants held 
under a jagirdar who held his jagir as a 
Kotwali jagir, It is quite clear on the 
authorities in this Court, cited in Mr. Sen’s 
‘yaluable work on the Bengal Tenancy 
“Act at page 70, that a right of oacupancy 
cannot be acquired ina land held under a 
‘service tenure. The reasons are quite obvious ; 
and, in the present case, when this jagir 
was surrendered or given up, whatever word 
you like to use, the Zemindar was entitled 
to have the land that was given to the 
‘Kotwal for the purpose of performing his 
duty returned to him in the same condition 
as was given to the Kotwal apart from 
the rights of any other person. The com- 
plaint in this case is that the learned 
Judge has not determined the incidents of 
this particular jagir. There is a very good 
reason for that and that is the course that 
the case took before the learned Judge. The 
defendants were not alleging that there 
were particular incidents in this jag? under 
which the tenants would obtain a right of 
oscupahicy by custom, but they were setting 
up the case that this property was not 
within the limits of the jagir at all. 
Therefore, this point was not determined in 
the lower Appellate Court. 


: The appeal fails and is dismissed with costs. 


SHAMSUL HUDA, J.—I agree. 
Appeal dismissed. 


CPPER BURMA JUDICIAL COM. 
MISSIONER’S COURT. 
Seconp Civiu APPRAL No. 144 or 1917, 
January 23, 1918. 

Present: —Mr. Saunders, J. O. 
MANIK CHAND-—Derenoant-— APPELLANT 
versus 
Rat Bahadur GIRIDHARILAL, BY nis 
Agent GOPAL DAS — Pratntirr— 
RESPONDENT, 


Fraud, suit based on—Pleadings — Specific allegations 
Contract Act (IX of 1872), ss. 289, 240—Partnership 
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—Agreement to share profits and losses, nature of— 


Money, whether property. 

In a suit based on fraud, the allegations of fraud 
must be specific, [p. 842, col. 2.] 

Money is also property and, as the capital of a 
partnership, forms one of the most important items 
in its property. [p. 344, ool. !.] 

Where two persons agree to contribute money 
towards an undertaking and to share the profits and 
losses accruing therefrom the agreement amounts to 
a partnership. [p. 344, col. 1.] 


Mr. K. Banerjee, for the Appellant. 
Mr. L. K. Mitter, for the Respondent. 


JUDGMENT .—Plaintiff-respondent, hav- 
ing obtained a decree against one Bura 
Ram, sought to execute that decree by 
attaching certain sums’ of money payable 
to hig judgment-debtor by the Pablio Works 
Department in respect ofa contract held 
by Bura Ram. Manik Chand thereupon 
applied for removal of the attachment on 
the ground that the monies belonged: to 
a partnership between him and Bura Ram. 
He was successful and the decree-holder 
has now brought this suit to obtain a 
declaration that the plaintiff was entitled 
to attach these sums and he also sought 
to resover the costs which he had to pay 
in defending the application for removal of 
the attachment. He has been successful 
in both the Courts below and the defendant 
now somes to this Court in second appeal 
under section 100 of the Civil Procedure 
Code. It was the plaintiff’s case that the 
partnership deed on which the defendant 
rested his claim was not genuine but was 
fraudulently set up as a cloak to defeat 
the claims of the creditors of ' Bura Ram. 
The plaintiff further alleged in his plaint 
that even supposing that the deed was 
genuine, it does not constitute Bura Ram 
and the defendant partners, and that no 
consideration was given by the defendant 
to Bura Ram in respestof the partnership 
deed. Only one issue was framed upon 
these allegations (1) whether the contract 
of partnership between defendant and Bura 
Ram is fraudulent or not P Both the Courts 
below held that the contract was fraudu- 
lent and it is a ground of appeal that 
in doing so the Courts were wrong. 

There can be no doubt that allegations 
of fraud must be speaific. Itis very diff- 
cult here to gather either from the plaint 
or from the judgments of the Conrta 
below in what the fraud is alleged io 
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The allegations of fraud 
and absence of consideration are distinct 
in the plaint. It is possible that the plaint- 
if meant to allege absence of sonsidera- 
tion as a ground for his allegation of 
fraud. But if so he should not have left 
this matter in doubt and the issue should 
have been more definite. The findings of 
both the Courts below are equally vague. The 
first Court said, afler summarising the 
evidence, “Bura Ram admitted that he 
was indebted in about Rs. 2,200 to three 
persons, and according to his own showing 
he was in a position of great embarrass- 
ment at the time when the partnership 
deed was executed. I think the circumstances 
of the partnership are such as to raise 
a strong presumption of fraud and it is 
incumbent on the defendant to prove that 
the partnership was a bona fide contract.” 
It: held that the alleged partnership was 
not bona fide and was merely the creation 
of a trust for the benefit of Bura Ram. 
The meaning of this is not explained. 
The Judge of the lower Appellate Court 
merely repeated what the Judga of the 
first Court had said. The Judge of the 
first Court had commented on certain contra- 
dictions in the evidence. But the only 
important point which appears to have 
any bearing upon the question of fraud is 
the remark that Manik Chand did not 
ask him, that is Bora Ram, about the 
amount of work done or money spent on 
it when the partnership deed was executed. 
The Judge of the lower Appellate Court 
also commented on gertain contradictions 
and says that Lakki Ram _ contradicted 
his former statement made in Oivil 
Missellaneous Case No. 4 of 1916. But the 
former statement was never put to this witness, 
nor does it appear that it was put in 
evidence, and the provisions of section 145 
of the Evidence Act were not complied 
with, As to the other contradictions it 
does not appear to me that they were 
important. Manik Chand had evidently 
some interest in common with hia 
father Lakki Ram and it would seem 
that the money advanced ' actually 
belonged to Lakki Ram. Bab there is no 
finding by etther of the lower Courts 
that the money was not paid, nor can 1 
infer from the. judgments that this was 
their opinion, The plaintiff-respondent chose 
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to call Manik Chand and his father, Lakki 
Ram, as his witnesses and he clearly cannot 
obtain a decree upon the ground that the evi- 
dense of these persons proves the exact con- 
trary of what they stated. The fact that Bura 
Ram was heavily indebted is not by itself 
suffisient ground for drawing an inference 
of fraud. He had obtained a contract which 
he presumably expected to be lucrative, 
but he was evidently not in a position to 
carry it out with his own monies. He 
had, therefore, to apply to some one to 
finance him. The plaintiff's own witnesses 
have deposed that this financial assistance 
was given in the form of advances which 
were further secured by promissory notes, 
one of which has been repaid. If the 
Courts below thought that the whole of this 
evidence was false and that no such advance 
had been made, they should certainly have 
said so and given their reasons for so 
holding. It is true that the document 
itself contained a slause that no one shall 
have any claim on the monies payable to 
Bura Ram upon the contract for Bura Ram’s 
debts, but no fraud can be inferred from 
this clause which is not referred te by the 
Courts below. So far aa the Executive Engi- 
neer’s cheques form part of the property of the 
partnership, if there wasa partnership, they 
were protected by Order XXI, rule 49, of the 
Civil Procedure Code and no further. 
Obviously no one would have advanced money 
to Bara Ram if the whole of his chance 
of getting it back could be forestalled by 
other creditors, and it was, therefore, reasonable 
that the person who provided the money 
should insist upon being made a partner. 
I do not think there are sufficient grounds 
for imputing fraud to defendant and in 
drawing an unjustifiable inference from the 
facts it appears to me that the Courts below 
have committed an error of law. It was 
urged by the plaintiff-respondent in his 
plaint that the document which purported 
to be an instrument of partnership did 
not in fact constitute Bura Ram and the 
defendant partners. No issue was framed 
upon this point, nor was aly desision 
arrived at. But the Judge of the lower 
Appellate Court referred to section 240 of 
the Contract Act and held that there 
was nothing but an agreement by which 
the defendant-appellant undertook to 
adyapce monies to be remunerated by a 
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share of the profits. This, however, is not 
correct, since clause 4 of the agreement 
set out that any profits or losses were to 
be shared equally. Jé is true that in 
Bhaggu Lal v. DeGruyther (1) it was held 
that a very similar agreement did not 
constitnte a partnership. But Iam bound 
to say that the reasons given for that 
conclusion appear to me to be very doubtful. It 
was held there that there was no combination 
of property, for the preperty,such asit was, was 
the Government contract. This appsars to lose 
sight of the fact that money is also property 
and, as the capital of a partnership, probably 
forms one of the most important items 


in its property. There was also an agreement. 


in the contract, which was set out at full 
length, by which the parties undertook 
that “whatever sum seems requisite io pay 
on the business shall be laid cut in son- 
sultation between tke two partners, and 
neither shall be at liberty to incur such outlay 
without the consent of the other.” But 
whether that desision be correct or not, 
it appears to me that the agreement to 
share losses is conciusive in this case that 
“if the gagreement was genuine it was in 
fact an agreement of partnership, In 
Lindley on Partnership, 8th edition, page 
48, it is explained that an agreement to 
share profit and loss in the sense of making 
good the losses, if any are sustained, may 
be said to be the type of a partnership 
contract;and again, that unless the word 
partner is to be deprived of all definite 
meaning, its proper application to persons 
who share profits and losses in the sense 
referred to can hardly be questioned. The 
agreement-to share losses clearly took theagree- 
ment in question outside the ssope of section 
940 of the Contract Act. Lam of opinion 
that both the Courts below have drawn 
incorrect inferences from the evidence and 
that this appeal must be allowed and the 
plaintiffs’ suit must be dismissed with costs 
throughout. 
Appeal allowed, 


(1) 4A. 74; A. W. N. (1881) 122; 6 Ind. Jur, 433; 2 
Ind Dec. (N. s.) 648. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civin Appear No, 180 or 1916. 
November 20, 1917. 
Present :—Mr, Lindsay, J. C. 
RAJ BAHADUR LAL ano OTHERS — 
PLAINTIFFS — APPELLANTS 
VENSUS 

BINDESHRI AND OTAERS—DEFENDANTS— 


RESPONDENTS. 

Hindu Law—Widow—Alienation by widow— Long 
la pse of time—Necessity, strict proof of, whether should 
be required—Secondary evidence, admissibility of— 
Original document not to be found—Hvidence Act (I 
of 1872), s. 90, presumption under, whether applies to 
certified copy. 

Persons holding under deeds of transfer executed 
by a Hindu female long before they are challenged, 
cannot be held to any very strict proof of legal 
necessity. The Court can assume its existence from 
circumstantial evidence. [p. 346, col. 1. ] 

Where money is advanced for legal necessity, it is 
not essential that the deed evidencing the transaction 
should recite that fact. [p, 348, col. 2.] 

Where a person is unable to bring the original of 
a document before the Court in spite of all reason- 
able efforts made in that direction, the Court is 
competent to admit secondary evidence for the 
purpose of having the contents of the original 
document proved. [p. 347, col. 1.] 

Where the production of the original document is 
a physical impossibility, the Court is entitled to 
raise a presumption under section 90 of the 
Evidence Act regarding the same on ihe production 
of a certified copy. [p. 347, col. 2.] 

Appeal from the decree of the Subordi- 
nate Judge, Sultanpur, dated the 14th July 
1916, 

Mr. Haider Husain and Babu Ganpat Sahai, 


for the Appellants. 


Mr, Mohaminad Wasim, holding brief of 
Messrs. A. P. Sen and H. K. Ghosh, for 
the Respondents. i 


JUDGMENT,—This is the appeal of Rai 
Bahadur Lal and others, plaintiffs who 
brought a suit in the Court of the Sub- 
ordinate Judge of Sultanpur for the pur- 
pose of cbtaining possession of certain pro- 
perty specified in the plaint. A large 
number of defendants were arrayed and 
the case for the plaintiffs was that these 
people were in possession of certain items 
of the property in sult under transfers 
made by a lady named Bishun Kuar. 

lt seems that this property once be- 
longed to a man named Ramgopal, who 
died in the year 1863. After Ramgopal 
died he was succeeded by his son Bindeshri 
Prasad, who himself died a few months 
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afterwards. Musammat Bishun Kuar who 
then got possession of the property was 
the mother of Bindeshri Prasad and she 
died in the month of January 1906. The 
first and second plaintiffs, namely, Raj 
Bahadur Lal and Sampat Rai together 
with the defendant No. 21 Rankey Behari 


Lal are said to be the reversioners of 
Bindeshri Prasad, and this point is no 
longer in dispute. As regards Bankey 


Behari Lal it seems that he has disposed 
of his interest in the property to certain 
of the defendants and for this reason he 
was unable to join in the suit as plaintiff. 


The plaintiffs alleged that Musammat 
Bisbun Kuar had exeented an invalid deed 
of gift in favour of Raghubar Lal who 
was arrayed as the 29th defendant in 
the sase, and that the other defendants 
had taken transfers from Raghubar Lal. 
Ragbubar Lal having died during the 
pendency of the suit is now represented 
by one Nakchhed. The first plaintiff also 
allezed that he was entitled as against 
his brothers to a jethanst share and he 
set up a custom which, however, he fail- 
ed to prove. The third plaintiff is ad- 
mittedly a transferee of a portion of the 
interest of the plaintiffs Nos. 1 and 2. 


It is not disputed now that the plaint- 
iffs and tke 21st defendant are in fast 
the reversioners of Bindesbri Prasad, 
and I am only concerned in this appeal 
with the orders which the learned Sub- 
ordinate Judge passed with respect to the 
property said to be in pcssession of certain 
of the defendants, 

The first case with whish I have to 
deal is the case cf one Abdul Ghafur, 


who is arrayed as the Sth defendant 
in the suit. Abdul Ghafur’s defence was 
this. He stated that originally there had 


been a mortgage by Ramgopal, Shitab Rai 
and Mahtab Rai in favour of two persons 
Karim Bakbsh and Sarbdawan Singh. 
From the pedigree which was filed it ap- 
pears that these three persons, whom [ 
have named as mortgagors, were closely 
related to each other and were the descend- 
anta of a ommon ancestor one Dip 
Chand. Abdal Ghafur went on to say 
that at she time of the first Regular Settle- 
ment a suit for redemption of the mortgage 
just referred to was brought by three 
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persons, namely, Kalwant Rai who is the 
son of Mahtab Rai, Kailash Kuar the 
widow of Shitab Raiand Musammat Bishun 
Kuar the mother of WBindeshri Prasad. A 
decree for redemption was passed and it is 
said that in order to raise funds to satisfy 
this decree these three last named parties 
executed a mortgage in favour of the 
second defendant Debi Prasad for a sum 
of Rs. 2,3889.7-6. According to the findings 
of the Court below this mortgage debt 
was distributed between the three persons 
who had brought the suit for redemption, 
and the learned Judge has found that 
the share of the mortgage debt owing from 
Musammat Bishan Kuar came to Rs. 1,101. 
After Bishun Kuar had made a transfer 
of ber interest by gift to Raghubar Lal 
the latter redeemed this mortgage by 
executing a fresh mortgage for a sum of 
Rs. 2,573 odd. Afterwards in a suit 
brought by one Malangi Khan, Debi Prasad’s 
interest as a mortgagee was put to sale 
by public auction and his rights were pur- 
chased by the present defendant No. 5, 
Abdul Ghafur. The property in Abdul 
Ghafur’s possession is situated in village 
called Kanupur. The Subordinate Judge 
has found that the plaintiffs are not 
entitled to recover possession of this par- 
ticular property without paying a sum of 
Rs. 1,101 to the 5th defendant, that being 
the amount which, in the opinion of the 
learned Subordinate Judge, was incurred 
by way of a debt for ‘legal necessity by 
Musammat Bishun Kuar. 

The documentary evidence to be consider- 
ed in this connection consists particularly 
of two documents, Exhibits El and E2. Er- 
hibit El is a copy of the judgment of 
the Settlement Court passed in the re- 
demption suit to which I have referred 
in the earlier part of the judgment. I am 
bound to say that this judgment leaves 
the matter in some doubt, for it is very 
difficult to extract from it when the 
mortgage which was being considered had 
been made and who were the parties who 
were seeking redemption. However, there 
is certain circumstantial evidence on the 
record which led the Judge of the Court 
below to hold that the document of 
mortgage of which Hxhibit E2 is a certified 
copy must have been executed by Bishun 
Kuar and the two others in order to 
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satisfy the mortgage decree. Certain other 
evidence too' has also been relied on which 
led the Subordinate Judge to the conclusion 
that the. mortgage of which redemption was 
ordered by the Settlement Court must have 
been executed not by Bishun Kuar herself, 
but by her husband Ramgopal. I have already 
mentioned that Ramgopal died in the year 
1862, 


With regard to this portion of the case 
I find myself in agreement with the opinion 
whish is expressed by the learned Sub- 
ordinate Judge. It is of course very 
difficult after the lapse of such a long 
period to establish a case of legal necessity, 
and I have the authority of their Lord- 
ships of the Privy Council for holding that 
transferees in cases like this cannot be 
held to any very strict proof of a legal 
necessity. which, if ever existed, must have 
existed many years before the transfers 
are challenged. 


Now it was proved ‘before the learned 
Subordinate Judge that this document 
was executed on the 15th July 1869 in 
favow® of Debi Prasad and there was an 
Exhibit on the record, namely, Ex- 
hibit E3, which proved that in the month of 
July 1869 Musammat Bishun Kuar did 
deposit certain money in Court in eon. 
nestion with the satisfaction of the decree 
for redemption which had been passed on 
the 26th November 1868, Looking to the 
date of the exesution of Exhibit E2 and 
the date of this payment and also the 
judgment passed by the Settlement Officer, 
I think the Subordinate Judge had suf- 
cient justification for assuming that the 
making of the mortgage evidensed by 
Exhibit E2 was connected with theredemp- 
tion proseedings in the Court of the Settle- 
ment Officer, 


Another argument which has been 
relied upon by the plaintiffs-appellants here 
is that execution of the original document 
represented by Exhibit E2 was not proved. 
The first part of the argument is that the 
Court below was wrong in allowing second- 
ary evidence to be called for the purpose 
of proving the contents of the original of 
this document. Here I think the oase for 
the appellants cannot succeed. It was 
pointed ont by the learned Counsel for the 
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respondent No. 5 that his client was an 
auction-purchaser of the interest of Debi 
Prasad and that sonsequently it did not 
follow that all the documents relating to 
this mortgage transaction would necessarily 
be ‘in his olient’s possession. It is proved 
that Abdul Ghafur issued summonses to 
three persons to produce the original of 
this document HExbibit E2. One of these 
was Nakchhed who is the representative of 
Raghubar Lal, another was Debi Prasad and 
there was alsoa third man whose name it 
is not necessary to mention. Clearly 
Abdul Ghafur did all he could to bring 
the original of this document before the 
Court. He was unable todo so and inthe 
circumstances I have vo doubt that Bx- 
hibit E2 was properly admitted for the 
purpose of proving the contents of the 
original, 

Then it is contended that -the production 
of a certified copy did not prove the execu- 
tion of the original. With regard to this 
I observe that the Subordinate Judge made 
the presumption which is permitted by section 
9C of the Evidence Act, and held that he 
was entitled to presume that the original 
of Exhibit H2 was a genuine dccument 
and had been exeouted by the parties by 
whom it purported to have been executed. 
This question of presumption is one of 
some difficulty, fcr on the face of it 
it ig dificult to understand how a presump- 
tion can be made by a Court regarding 
a dooumert which is not actually before 
it, Section 20 lays down that where a 
document purporting or proved to be 30 
years old is produced from any custody 
which the Court in a particular case 
considers proper, the Court may presume 
that the signature and every other part 
of such document which purports to be 
in the handwriting of any particular person 
is in that person’s handwriting. How any 
presumption can be made from the mere 
production of a copy that the writing on 
the original is the writing of any particular 
person is a matter which is difficult to 
understand. However, there is authority for 
the proposition that in a case like this 
the Court is entitled to raise a presumption 
regarding the original document even if 
it is not produced in Court. I may refer 
to tbe ruling reported as  Khetter 
Ohunder Mookerjee v. Khetter Paul Sreeterutno 
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(1) which has been followed in other cases, 
and notably by the Allahabad High Court 
in Ishri Prasad Singh v. Lalli Jas Kunwar (2) 
where, however, it was admitted that the 
question was one of some difficulty. The 
Bombay Court and the Madras Court have 
also followed the opinion of Sir Arthur 
Wilson in the Caleutta case just sited and 
it seems to me that I ought to take the 
same line. 

Section 67 of the Indian Evidence Act 
is the sestion which declares that execution 
of a document must be proved, that is to 
say, it must be established that the signature 
of the person who has executed the 
document is in his handwriting. Bat if, 
as in the present case, the production of the 
original document is a physical impossibility 
how, it may be asked, is it possible to comply 
with the law as laid down in the 
section? It is obvious for the reasons 
just mentioned that the signature on an 
original dosument eculd not be proved by 
the production of a certified copy taken from 
the registration records. It seems to me 
that if section 67 is construed literally and 
be held to be of universal application, it 
would render impossible the proof of 
execution of any document which has been 


lost. It was, I think, upon considerations 
of this nature that it was held in the 
Calcutta case above mentioned that the 


words “produced from any custody,” which 
are to be found in section 90, were not 
to be interpreted to mean that it is 
. necessary that the document itself should 
be before the Court, 
to be that if secondary evidence is admis- 
sible then it may be taken that there 
was an original document which corres- 
ponded in all respects with the certified 
copy which is given in evide nce, and then 
the Courts go further and hold that, if 
that original document was produced, the 
presumption would be that if was a 
genuine document and had been executed 
by the party who professed to execute 
it. l am unable, therefore, to entertain the 
argument that the lower Court was wrong 
in raising this presumption with regard 
o the original of Exhibit E2. 

t 


(1) 5 C. 886; 6 C. L. R. 199; 2 Ind. Dec, (N. s.) 1172. 
(2) 24 A. 294; A.W. N. (1900) 82; 9 Ind, Dec. 


(N. 3.) 1227, 
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Then we come to another point. The 
document was not executed hy the lady 


Bishun Kuar herself but was executed 
by one Shansar Lal who purported to act 
on her behalf. It is true, as argned by 
the learned Counsel for the appellants, 
that section 90 does not authorize the 
raising of any presumption as to the 
authority of any person to act for another 
in the matter of executing a document. 
On the other hand it will be admitted 
that it would be very diffionlt at the 
present day to find any reliable evidence 
of this authority vested in Shankar Lal. 
There is, however, some evidence which, I 
think, can successfully be appealed to for 
the purpose of showing that Shankar Lal 
was acting as agent of Musammat Bishun 
Kuar. The registration endorsement on 
Exhibit E2 shows that it was Bisahun Kuar 
herself who came to bhe registration 
office and presented the document for 
registration, asking that it might be de- 
livered over to the agent of the mortgagee, 
That, as the learned Advosate for the respond- 
ent No. 95 contends, is a very substantial 
piece of evidence for the purpose of show- 
ing that Shankar Lal was not a stranger 
to the transaction but was really acting 
on bahalf of Musammat Bishun Kuar. 1 
hold, therefore, that it is established that 
the original document of which Exhibit 
E2 is a certified copy was executed by 
Musammat Bishun Kuar, 

There remains the question as to whether 
it was executed for legal necessity. As to 
this if we accept the reasoning of the 
learned Subordinate Judge, whieh I have 
already accepted, it must, I think, be held 
that to the extent of the sum of Rs. 1,101 
there was legal necessity for the trans- 
action. If Musammai Bishun Kuar’s husband 
mortgaged this property and if by means 
of this transaction his share of the mort- 
gage debt was discharged by Bishun Kuar 
herself, if necessarily followed that she 
was acting for a necessary purpose and it 
is not open to the plaintiffs now, who 
desire to have this property, to plead 
that they are entitled to recover the pro- 
perty without refunding the money. This 
brings me to another stage of the argument 
relating to this document. 

It has been said that Raghubar Lal, tha 
donee from Musammut Bishun Kuar, dis. 
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sharged this mortgage (the original of 
Exhibit E2) by executing a later mort- 
gage which is on record. That is quite 
true, but I do not see how it affects the 
question urder scnsideration. If Raghubar 
Lal discharged the share of the debt which 
was owicg by Musammat Bishun Kuar, 
then if seems to me that he was paying 
up money which was a charge upon tha 
estate originally belonging to Ramgopal— 
money which would be payable by the 
legal representatives of Ramgopal or his 
son Bindesbri Prasad. If the plaintiffs 
slaim to be the legal representatives, then 
I fail to see how they oan escape the 
payment of this sum. The fact remains 
that Rs. 1,l01 have been paid by the 
predecessor-in interest of Abdu! Ghafur to 
discharge this property from an enoum- 
brance which was validly created on it 
and if the plaintiffs want this property 
or a share init, they must reimburse the 
persons who spent the money. This. settles 
the appeal so far as the oase of the fifth 
defendant Abdul Ghafur is concerned. 

I have now to deal with the ease of 
the 14%h defendant, a man named Bha. 
wani Bakhsh. Bhawani Bakhsh set up 
a number of transfers in his own favour, 
but in this appeal I am ooncerned with 
only three of these, which are evidenced 
by three documents Exhtbits N1, N2and 
N3. Exhibit NI is a mortgage with 
possession dated the 5th of June 1882 and 
was executed by Bishun Kuar alone. She 
mortgaged 16 bigkas odd in the village of 
Pakhrauli to secure a debt of Rs. 345. 
Exhibit N2 is a dosument of the 38rd of 
July 1883 whioh purports to have been 
executed by Hanwant Rai and Musammat 
Bishun Kuar, the former being a relative of 
-Bishun Kuar’s husband. This effected a mort- 
gage of 3 bighas odd in the same village 
of Pakhrauli. The amount borrowed was 
Rs. 87-8-0. Bishun Kuar’s share of this 
debt was Rs. 50. Exhibit N3 was exesnted 
on the 22th May 1289 to secure a debt 
of Rs. 250. The mortgage was of property 
in the same village. The jcdgment of the 
` Jearned Subordinate Judge regarding these 
transactions is to be found in his findings 
upon issue No 7. I understand the Judge 
to find that Exhibits Nl and N2 were 
executed for legal necessity and’ were 
pinding upon all the three plaintiffs, As 
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regards Exhibit N3 his finding is that 
it was only binding on the plaintiff No. 1 
and not upon the plaintiff No. 2 or the 
Ərd plaintiff who, as I have mentioned, 
is a transferee from the Ist and the 
second plaintiffs. The first question, which 
has been argued in connection with these 
documents, is whether they were executed 
for legal necessity. As regards their 
execution the learned Judge availed himself 
of the provisions of section 9) of - the 
Evidence Act to presume the genuineness 
of Exhibit Nl and N2. In the case of 
Exhibit N3, that presumption was not 
possible becanse the document is not 
yet 30 years old. The defendant Bhawani 
Bakhsh in whose favour these documents 
have been executed went into the witness- 
box and deposed that these sums had been 
advanced to Bishun Kuar in order to enable 
her to pay arrears of land revenue. There 
is admittedly no direct evidence but this 
deposition of Bhawani Bakhsh to support 
the case of legal necessity. Bhawani 
Bakhsh stated that the lady was the 
lambartar of the village at the time, that 
process had been issued by the Revenue 
Authorities to enforse the payment of revenus 
and that the peons from the Tahsil had 
come to her house for the purpose of realis- 
ing the money. In these circumstances he 
said that the money had been advanced to 
the lady. There is nothing to contradict 
this evidence of Bhawani Bakhsh and I 
agree with the view taken by the Court 
below, namely, that there is no sufficient 
rejecting Bhawani Bakhsh's 
statement. Here again we have the case of 
a number of transfers bstween 25 and 
30 years old being challenged in a suit of 
this kind, and it would be unreasonable to 
expect any very direst evidence of legal 
necessity in such oases. I am satisfied, 
therefore, with the statement of Bhawani 
Bakhsh that he advanced these sums for 
tke payment of land revenue and if that 
be so, the legal necessity is established. 
It is the fast, as pointed out by the learned 
Counsel for the appellants, that the deeds 
do not recite the purpose for which the 
money wasgiven. That, however, isa matter 
which I do not consider essential. If I 
accept the statement of Bhawani Bakhsh 
tbat is snfiisient. 

There was some question raised with 
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regard to the proof of execution of Exhibit 
N1, the learned Counsel referring to section 
65 of the Evidence Act. It was forgotten, 
however, that the document Exhibit Nl 
was executed before the Transfer of Property 
Act came into force and, therefore, it did 
not under the law require attestation. 
Consequently no argument could be main- 
tained for the purpose of showing that due 
proof of this document was not given; and 
In apy case it seems to me thatifa presump- 
tion is made under section 90, that presump- 
tion extends also to attestation of docn- 
ments of which attestation 1s required, 

Then we come to another point in 
connection with Exhibit Ni. It is shown that 
Exhibit Nl was executed by Raghubar 
Lal on behalf of Bishun Kuar and it is argued 
that there is no proof of Raghubar Lal’s 
authority. There is a statement, however, of 
Bhawani Bakhsh to the effect that 
Raghubar Lal was acting with the lady’s 
authority. Bhawani Bakhsh was present 
when the deed was executed and his 
statement may be believed. There is also 
other evidence of an indireet character to show 
that the plaintiff No. 1 and his brother 
the 21st defendant in subsequent dealings 
with this property recognisad the validity 
of the transaction embodied in Exhibit Nl. 

With regard to Exhibit N2 the argu- 
ment ismuch the same. It is true that this 
document, having been executed after the in- 
troduction of the Transfer of Property Act, re- 
quired attestation and no attesting witnesses 
were called. Whether they were available 
or not I do not know. However, the answer 
to this argument isto be found in ‘sestion 
80, which enables the Court to presume at- 
testation as it did in this case. With re- 
gard to the legal necessity we have, asin 
the previous instance, the statement of 
Bhawani Bakhshand there is also the state- 
ment of another witness Ram Nidh. Legal 
necessity is, I think, sufficiently established 
in connection with this document. 

Lastly we have Exhibit N3. According 
to the deposition of Bhawani Bakhsh this 
document was attested by two men who are 
now dead. Bhawani Bakhsh was present at 
the time when the deed was executed. It 
is somewhat unfortunate that the record does 
not show very clearly whether Exhibit 
N3 was actually shown to Bhawani Bakhsh 
whonsthe was in the wituess-box. 
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the general tenor of evidence I think I 
must take it that if was shown to him and 
that his statement is a sufficient proof not 
only of execution but of attestation. It would 
bave been bstter if the Subordinate Judge 
had put on record clearly that the document 
was put into the hands of the witness and 
that he pointed out the signatures to which 
16 was necessary for him to refer. ButI am 
entitled to presume that this was done, and 
I also note here that the learned Counsel for 
the appellants made no special pointa with 
reference to this particular matter. I have 
ouly to notice one further point in connes- 
tion with thesedocuments. It appears that 
the defendant No. 21, whois the brother of 
the plaintiffs Nos. 1 and 2, has sold his share in 
certain properties affected by these deeds to 
the defendant No, 14. The Subordinate 
Judge has found that the plaintiffs, whatever 
their rights may be with respect to these 
properties, are not entitled to eject the de- 
fendant No. 14 from them, because he has 
become a co-sharer under the sale-deed 
executed by the defendant No. 21. The 
learned Counsel seems to think that his 
clients have not been treated justly; but 
this argument is based on misunderstand- 
ing. I take it that the Subordinate Judge 
means that the plaintiffs are entitled to 
joint possession with the defendant No. 
14, a possession which he himself declares 
will entitle them to a share in the profits 
till the time of partition. What the 
Subordinate Judge meant was that the 
plaintiffs were not entitled to eject the 
defendant No. 14 ard obtain for themselves 
exclusive possession, That point is sufficient- 
ly olear. 

I bave now to deal with a transfer 
made in favour of one Ram Sarup, who is 
represented on the record by the defendants 
Nos. 17 to 20. This part of the case is dealt 
with by tbe learned Judge of the Court 
below in his finding on issue No. 8. The 
evidence shows that a mortgage was 
made in favour of Ram Sarup on the 
23rd of June 188s. This mortgage was 
executed by Musammat Bishun Kuar and 
was attested by the witness Ram Nidh. 
The document is Exhibit S1. Another 
witness Baij Nath also gives evidence 
relating to the execution. Baij Nath was 
the scribe of the document. Both of these 
witnesses deposed on oath that the money 
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was required by the lady for the payment 
of revenue and this evidence has been 
accepted by the Court below. It seems to 
me, therefore, that so far as legal neces- 
sity is concerned it.is proved that this 
document was executed for a necessary and 
binding purpose. The appellants, there- 
fore, bave no case with respect to this 
transfer. 

Then the learned Counsel for the appel- 
lants has objections to wake with regard 
to the decision of his olaim as against 
the defendants Nos. 29 to 81. These persons 
set up two mortgage-deeds. The execu- 
tion of these deeds has not been chal- 
lenged. In fact Mr. Haider Husain in- 
formed me that all he wanted me to make 
clear in connection with this part of the 
oase was that the plaintiffs were entitled 
to get joint possession with the defend- 
ants, so as to enable them to collect or 
enjoy a share of the rents. I have no 
doubt that this is what is meant by the 
Subordinate Judge. I am sure that the 
Subordinate Judge did not intend to say 
thatthe plaintiffs were not entitled to 
possession. As in the oase of the defendant 
No 14 which I have just referred to, all 
he meant was that the plaintiffs were not 
entitled to exclusive possession. 

Another matter argued by the learned 
Counsel was with respect to the defendant 
No. 4 in the gase. According to the 
judgment of the Subordinate Judge, the 
plaintiffs had no cause of action against 
this 4th defendant. I can find no definite 
order dismissing the snit against the 4th 
defendant, but if there was any such order 
I am satisfied that it was wrong. Issue 
No. i6 deals with this matter. The learned 
Subordinate Judge says after referring to 
two exhibits that it is proved that the 
defendant No. 4 is in possession of the pro- 
perty which had been in the possession 
of the defendant No. & He desoribes 
defendant No. 4 as being a lessee and 
goes on to say that in his opinion that 
fast would not make him liable to the 
plaintifs, because a lessee is like a tenant. 
I am unable to agree witk this view of 
the law. It seems to me that if the 
plaintiffs’ case was that the defendant 
No 5 was in possession as a trespasser, then 
they were entitled to implead and bring 
on the record the 4th defendant who is 
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in possession by virtue of a transfer made 
in his favour by defendant No. 5. However, 
this matter is really of no importance because 
I have already desided that defendant No. 5 
is not in possession without title. In fact 16 
has been ordered that he is entitled to full 
possession until he is paid the sum of 
Rs. 1,100 odd by the plaintiffs. 

Then it is said that the Court below 
was wrong in holding that there was no 
sause of action against the defendant No. 
43, a man named Bishunath Singh. This 
man is the son of defendant No. Il. It 
was proved before the Subordinate Judge that 
this defendant No. 43 was in possession of a 
portion of the property in suit under a mort- 
gage executed in his favour by the plaintiffs 
themselves. The Judge found that Bishunath 
Singh was notin possession of any property 
under any transfer made by Musammat 
Bishun Kuar and, therefore, was not liable 
to the plaintiffs. I think that is a correct 
view of the situation. There was some 
argument advanced that the reason why 
Bishunath Singh was impleaded was because 
the plaintiff No. 1 had set up a claim 
to haq jethanst which, if established, 
would have made out that Bishunath 
Singh was in possession of more land than 
he was entitled to. This question need not 
trouble me any further for no argument 
as to the custom of hag jethanst has been put 
forward, 

Lastly a point has been raised in connection 
with the claim for mesne profits. It is 
claimed that no mesne profits were allowed 
against the Ist defendant Bindeshri in the 
case. The Subordinate Judge has dealt with 
this question in issues Nos. 4 and 15. 
According to the findings of the Subordinate 
Judge the defendant No. 1 is not liable 
to pay anything to the plaintiffs on account 
of mesne profits. The Judge says that 
there is nothing on the record to show 
that property was transferred to him by 
Bishun Kuar ond for what period he was 
in possession of it. According to what has 
been stated in argument here the first 
defendant came into possession on the 7th 
of August 1912 and this suit was brought 
on the 23rd of October 1913. The whole 
question has been dealt with at length by 
the learned Judge in his finding on issue 
No. 4. The plaintifs pleaded that the 
defendant No. 1 was in possession of a 
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share in Masrauli which had been mortgaged 
to him by Bishun Kuar. The defendant 
denied this allegation and he put forward 
a title to the property in his possession 
under three deeds. One wasa deed of sale 
executed in his favour by the defendant 
Ne, 29) on the 19th June 1609 and 
another was a deed of mortgage executed 
by the plaintif No, 2, dated the 14th of 
August 1912, and the third document was 
a certificate of sale from which it appears 
that the first plaintiff’s share in Masranhi 
was sold by a publie auction on the 24th 
of June 1911. These documents are all 
proved and, therefore, we must take it that 
the defendant No.1 is lawfully in possession 
of 8-annas share of Wauza Masrauli 
by virtue of the transactions just referred to. 
What the Subordinate Judge held is 
that there was no evidence on the record 
to show that he has bten in possession 
of any otber share of Masranli or that he 
holds under any transfer made in his favour 
by Musammat Bishun Kuar. If that be 
so, the finding on the subject of mesne 
profits ig obviously right because in this 
view the defendant No. 1 is not a trespasser 
at all. 

I have dealt now with all the points which 
have been raised. I am satisfied that the 
appellants, are not entitled to succeed and 
I dismiss the appeal with costs to the contest- 
ing respondenta., 

Appeal dismissed, 
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A finding as to the status of a tenant arrived at 
by the Court of first appeal is a finding of fact, 
with which the High Courtin second appeal ought 
not to interfere except on the ground of some clear 
mistake of law. [p. 353, col. L] 

A mistake as to the area of the tenancy can 
hardly be described as a mistake of law, even where 
the finding regarding the statas of the tenant is 
based to some extent upon the mistake as to the 
area, [p. 352, col. 2.) 


Appeal against the decree of the District 
Judge, Rangpur, dated the 8th of December 
1915, modifying the decree of the Munsif, 
2nd Court at Gaibanda, dated the 27th of 
March 1915. 

FACTS appear from the judgment. 

Babu Surendra Chandra Sen (with him Babu 
Hemendra Ohandra Sen), for tha Appellants. 
-—The question is whether the decree should 
be under section 66 of the Bengal Tenanoy 
Act, t.e., whether I am entitled to eject 
the defendant under section 66. In order to 
determine this the status of the defendant 
is to be first determined, as to whether 
he is a raiyat or an under-razyat and hence 
whether the decree should be under section 
65 or section 66 of the Bengal Tenancy 
Act. The lower Appellate Court thinks 
that because the area of the lang is 
more than .100 bighas, I am a tenure- 
holder whereas the fact is not so. The 
two tenancies, if consolidated together 
under one jama, would give an area of 
more than 100 beghas but each of them 
is less than 100 bighas. 

Then again the lower Court holds thai 


I am a tenure-holder because I described 


myself as such in a rent suit. But the 
lower Court ought not to rely upon that, 
but ought to determine the status of the 
tenant by ascertaining the purpose for 
which the original tenancy was acquired, as 
is required by section 5, clause (4), of the 
Bengal Tenancy Act, 

The word “raiyat” cannot be conclusive 
because the word was originally used 
for the word “tenant” and is even now used 
in that sense. In order to determine a 
tenancy the essential thing is to look 
to the purpose for which the tenancy was 
originally obtained. 


Babu Atul Chandra Gupta, for the 
Respondents.—Both Courts find the 
plaintiff-appellant to be a tenure- 


holder. Moreover, as he described himself 
as a tenure holder in a previous rent suit 
he is now estopped from denying that 


352 


in order to take advantage of section 66 
of the Bengal Tenancy Act. Moreover the 


defendants’ jote has been fonnd to be a 
‘chukant” sote and chukant’ jotes are 
considered more as vatyate than under- 


raiyati and “your Lordships have held that 
view in Jogendra Nath Goswami v, Chandra 
Kumar Mazumdar (1). 

JUDGMENT.—This appeal arises out of a 
suit for arrears of rent- The sole question 
which arises is whether the plaintiffs are 
tenure holders or ratyats. The plaintiffs claim 
to be ratyats and the important point is this, 
thatif they are ra¢yats and the defendants are 
under-vazyats, then the plaintiffs are entitled 
under the provisions of section 66, Bengal 
Tenancy Act, toa decree for ejectment subject 
to the provisions of the section in addition 
to a decree for arrears of rent. The case 
for the defendants is that the plaintiffs are 
tenure- holders. 

Both the Courts below have found that 
the plaintiffs are in fact tenure-holders, and 
this is a finding with which in second appeal 
we ought nob to interfere except on the 
ground of some clear mistake on point of 
law. The trial Court, having first fonnd 
that the plaintiffs were tenure-holders, 
dismissed the snit on the footing that the 
land in respect of which the rent is claimed 
was not thesubject of a separate tenansy 
but formed part of a larger area, all 
ineluded in one tenancy, and that the plaintiffs 
were not entitled to split up the rent. 
Upon that question, however, the learned 
Distrios Judge in the lower Appellate Court 
has taken a different view. He has found 
that there are two tenancies held by the 
defendants under the plaintiffs, one at a 
rent of Rs. 65-14-0, that is the tenancy 
to which the present suit relates, and the 
other ata rent of fis. 70-2 annas, that these 
two tenancies have not been consolidated and 
that the plaintiffs are entitled to sue for rert 
in respect of the tenancy in suit as a 
saparate holding. His finding on the 
question whether the plaintiffs are tenure- 
holders is in these words:— The fasts 
ard ciraumstances of the case are, in my 
opinion, quite clear to show thatthe status 
of the plaintiffs is that of a tenure-holder. 
To begin with there is the presumption 
that they are tenure bolders, the area of 


(1) 24 Ind. Cas. 193; 42 C. 28, 


INDIAN CASES. 
DARPANARAIN SARKAR V. GIRISH CHANDRA DAS, 


£1918 


their Jote being more than 100  dighas, 
The only two documents which have 
been filed to rebutt . this presumption 
are Bxbibit 4 and Exhibit 2—a kobaia and 
a kabuliyat. These documents are of the 
years 1275 and 1274 B.S. respestively, 
long before the Bengal Tenaney Act came 
into foree and of a time when the word 
raiyat was very loosely used in documents. 
On the other hand the plaintiffs in a rent 
suit brought by them in the year 1902 
described themselves as _ tenure-holders 
(wide Exhibit BE}. Plaintiff adduced some 
oral evidence also to show that Ashmat- 
ulla, the original hoider of the gama, 
himself cultivated the lands. But this 
evidence comes from a witness. who deposed 
to facts which according to him had taken 
place when he was a mere boy. I hold, 
therefore, that the presumption thet the 
plaintiffs are tenure-holders and not 
uocupansy ratyais has not been rebutted 
and my finding, therefore, is that they 
are tenure-holders.” 

The first contention of the learned 
Pleader for the appellants is that the pre- 
sumption to which the District Judge 
refers does not apply because the area of 
the holding is not in fact more than 100 
bighas, It appears that the District Judge, 
in stating the area to be more than 100 
bighas, had in mind the plaint Exhibit E 
by which the plaintiffs claimed rent from 
the defendants for an area of 136 bighas. 
It is said that that statement referred 
fo the area of the two tenancies taken 
together. If so, that point ought to have 
been threshed out in the lower Appellate 
Court, which is the final Court of fact. 
A mistake as to the area oan hardly be 
described as a mistake of law. More- 
over if the plaint referred to the total 
area of the two tenancies that obviously 
bore on the other question whether. 
or uot the two tenancies have been son- 
solidated. Again, the learned District 
Judge does not proceed entirely on the 
basis of the area of the holding. He 
refers to the description which the plaint- 
iffs themselves applied to it in the plaint 
referred to, and it oannot be said that 
there was no evidence on the record to 
support the conclusion arrived at, The 
learned Pleader has invited our attention 
to the two documents of 1274 and 1275 
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which the learned District Judge mentions. 
The defendants were not parties.to those 
documents. They are merely evidence in 
the case which the Judge has considered; 
whether he has weighed them rightly or 
wrongly, he was entitled to form his 
own opinion. It may be that the plaintiffs 
are in possession of two holdings each of 
which comprises an area of less then 100 


bighas. There is no doubt, however, that 
the ares of the two holdings taken 
together is more than 100 bighas. The 


kabuliyat executed by the predecessor of 
the defendants is dated the 29th Chaitra 
1297. There is nothing in that dosument 
conslusive to show that the defendants 
are under ratyats and not ratyats, In fact 
the use of the word chukanz rather supports 
the view which has been taken in the 
Court below. The effect of the word has 
not been discussed by the District Judge 
and it is not desirable that we- should 
attempt in this case to define its mean- 
ing. But we may refer to the decision of 
this Court in the sase of Jogendra Nath 
Goswami v. Chandra Kumar Mazumdar (1). 

In all the circumstances | am not 
satisied that we shonid be justified in 
disturbing the decree which has been made 
in the Court below, In my opinion, this 
appeal should be dismissed avith costs. 

WALMSLEY, J.—I agree. 


Appeal dismissed, 


OUDH JUDICIAL COMMISSIONERS 
COURT. 
Seconp Civit Appeab No. 230 ov 1917. 

April 9, 1918. 

Present: —Mr. Lindsay, J. O. 

WALI MOHAMMAD KHAN—Praintire 
—APPELLANT 
versus , 
NABI HASAN KHAN AND anoteerR— 
DEFENDANTS— RESPONDENTS. 

Pre-emption~ Right to pre-emptin existence on date 
of first Court's decree—Property of pre-emptor 
qualifying him for pre-emption, loss of, ajter decree, 
effect of —Appellate Court, power of. 

If at the date of the decree of the first Court the 
pre-emptor plaintiff has a right to pre-empfb, then it is 
not open to an Appellate Court to reverse the decree 
on the ground that since the date on which the decrec 
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was drawn up the plaintiff pre-emptor has lost the 
property which qualitied him for the exercise of the 
right of pre-emption, unless the transaction which 
has led to the loss of the property can be referred 
back to an antecedent date soas to show that the 
plaintiff pre-emptor had never any title to the pro- 
perty the possession of which qualified him for the 
exercise of the right of pre-emption. [p. 354, col. 2.] 

Kehri Singh v, Musammat Deo Kunwar, 46 Ind, Cas. 
339; 5 0. L. J. 215, followed. 


Appeal from the ‘decree of the District 
Judge, Hardoi, dated the 17th April 1917, 
setting aside the decree of the Munsif, 
Shahabad, dated the 19th August 1916. 

The Hon’ble Pandit Gorkeran Nath Misra, 
for the Appellant. 

Mr. A. P. Sen, for Respondent No. 1. 

J UDGMENT.—This appeal has arisen out 
of a suit for pre-emption brought by the 
plaintiff-appellant, Wali Modammad Khan, 
The facts may be stated briefly as follows:— 

On the 4th of June 1915 the second 
defendant Gur Sahai sold to the first defend» 
ant Nabi Hasan Khan his share in three 
villages Nazampur, Jamalpur and Lokha, 
The price entered in the sale-deed was 
Rs. 700. At the time of this sale Wali 
Mohammad Khan was a co-sharer in two of 
these villages, namely, Nazampurand Jamal- 
pur. Consequently he brought a suit to pre- 
empt the sale of the shares in these two 
villages. He olaimed that he ought to be 
allowed to obtain these shares by pre-emption 
on payment of asum of Rs, 440, 

T wo defences were raised to the suit. One 
was that the plaintiff had no preferential 
right to pre-empt. The second was that 
the plaintifi’s own shares in the villages of 
Nazampur and Jamalpur had been advertised 
for sale in execution of a decree and, there- 
fore, he was no longerin the position of a co- 
sharer. 

The Munsif found that the fact that Wali 
Mohammad’s shares were advertised for sale 
in execution of a decree could not affect his 
right to pre-empt. As regards the first plea 
raised for the defence the finding was that 
the plaintiff and the purchaser had equal 
rights of pre-emption. Lots were according: 
ly drawn and the plaintiff was successful. 
Consequently the Munsif by his decree dated 
the 19th of August 1916 allowed Wali 
Mohammad Khan to pre-empt the sale on 
payment within two months of a sam of 
Rs, 480. 

A few days after this decree was passed 
the shares of Wali Mohammad inthe two 
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villages Nazampur and Jamalpur were sold 
by auction. This sale was confirmed on the 
26th of September 1916. On the 18th of 
Ostober Wali Mohammad deposited the 
pre-emption money in accordance with the 
terms of the decree. Itis to be noted here 
that on the date on which the period of 
two months fixed in the decree expired, the 
Courts were closed for vacation. The money 
was deposited on the day the Courts re- 
opened. On the same day, namely, the 18th 
of Ostober 1916, an appeal against the decree 
of the first Court was filed in the Court of 
the District Judge. Oneof the pleas raised 
before the lower Appellate Court was that 
since the date of the first Oourt’s decree 
Wali Mohammad Khan had ceased to be a 
go-sharer in the village and consequently 
it was urged that the desree of the first 
Court in his favour sould no longer be sup- 
ported. The District Judge accepted this 
sontention, relying upon the judgment of a 
Judge of this Court reported as Onkar Singh 
v. Bhagwan Dat Singh (1). The result 
was that Wali Mohammad Khan’s suit for 
pre-emption was dismissed. 

ltehas now been argued before me that 
the order of the lower Appellate Vourt-should 
be reversed, on the ground that the 
ruling reported as Onkar Singh v. Bhagwan 
Dat Singh (1) contains a wrong statement 
of the law. The learned Counsel for the 
appellant pressed me to refer this case for 
consideration to a Bench in order that it 
might be determined whether the view of 
the law taken by Mr, Kendallin the case 
just mentioned is correct, It has been point- 
ed out that under the law of pre-emption, 
as it has been interpreted in many cases, 
three principles have been laid down: 
(1) that the person who seeks pre-emption 
must have a right to pre-empt at the date 
on which the sale takes place; (2) that this 
right of pre-emption must still be in existense 
at the time when the suib for pre-emption 
is brought; and (3) that the pre-emptive 
right must still continue to exist at the 
date when the Court of firstinstance passes 
its decree. As regards the last principle 
reference is made to the case reported as 
Ram Gopal v. Piari Lal (2) and to a ruling 
of this Court in Amir Hasan vy. Sardar 

(1) 26 Ind. Cas. 694; 17 0. 0. 242. 

(2) 21 A. 441; A. W. N. (1809) 163; 9 Ind. Dec. 
(N. 8.) 988. 


INDIAN OASES. 


[1918 


Begam (3), in whish the ruling of the 
Allahabad Court was followed. 

Since hearing the argument vf Counsel in 
the case I have taken time to consider whe- 
ther this case ought to be referred to a Bench 
in order to have a decision regarding 
the ruling in Orkar Singh v. Bhagwan Dat 
Singh (1). I had made up my mind to 
make a reference to the Bench and had 
drawn up an order to that effect, Meantime, 
1 find that the question in dispute has been 
settled by a judgment of the Bench of this 
Court consisting of the first and second 
Additional Judicial Commissioners, dated 
the 26th of March 1918 [see the decision in 
Kehri Singh v. Musammat Deo Kunwar 
(4)]. In this judgment the Bench has 
referred to the decision in Onkar Singh 
v. Bhagwan Dat Singh (1), and I under- 
stand the effect of the ruling to be that 
if at the date of the decree of the first Court 
the pre-zmptor plaintiff has a right to pre- 
empt then it is not open to an Appellate Court 
to reverse the decree on the ground that 
since the date the decree was drawn up the 
plaintiff pre-emptor has lost the property 
which qualified him for the exercise of the 
right of pre-emption, unless the transaction 
which has led to the loss of the property can 
be referred bask to an antecedent date so as to 
show that the plaintiff pre-emptor had never 
any title to the property the possession of 
whish qualified him for the exercise of the 
right of pre-emption. Inthe Bench judg- 
ment the principle is laid down as follows: — 

“It ig a well-settled rule of law that the 
right of a plaintiff to enforce pre-emption 
must exist not only at the time of the sale 
or foreclosure but also at the time of the 
institution of a suit to enforce that right. If 
he loses that right after the sale or foreclosure 
or at any time after the institution of the 
suit and before a decree for pre-emption 
can be passed in his favour, he is put out 
of Court and no relief can be granted to 
him. But where he obtains a decree, anything 
which may subsequently happen cannot affect 
the title which he may acquire under the 
decree by complying with its terms, unless 
what happens has the effect of invalidating the 
antecedent title which he held on the date 
of the sale or foreclosure or on the date 


(3) 3 Ind. Cas. 546; 12 O. C. 229. 
(4) 46 Ind. Cas. 339; 6 O. L, J. 215, 
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of tbe suit and by virtue of which he 
claimed the pre-emptive right.” 

The Bench has followed the decision of 
the Allahabad High Court reported as 
Sakina Bibi v. Amiran (5). The learned 
Judges also relied upon a decision of 
the Caleutta High Court, Nuri Mian v, 
Ambica Singh (6), in which the law is laid 
down in the same sense, 

The result, therefore, is that applying 
these principles to the facts of the present 
case the decision of the Court below is 
shown to be wrong. There can be no 
doubt thatthe plaintiff pre-emptor, Wali 
Mohammad Khan, had a subsisting right of 
pre-emption on the date on which the decree 
of the Court of first instance was passed, 
“and while it is true that some days after 
the date of this decree Wali Mohammad 
Khan lost his property by a sale made in 
execution, that fact cannot be taken into 
consideration by the Appellate Court so as 
to justify a decision that the decree of 
the Court of first instance is wrong. I 
must hold, therefore, that the decision of 
the learned District Judge in this case is 
erroneous. 1 allow the appeal, set aside 
the decree of the lower Appellate Court 
and restore the deores of the Court of 
first instance. The plaintiff is entitled 
to his costs both here and in the Court 
below. 

Appeal allowed, 


- (5) 10 A. 472; A. W. N. (1888) 177; 18 Ind. Jur, 
114; 6 Ind. Dec. (N. 8.) 317. 
(8) 84 Ind, Cas. 869; 20 C. W. N. 1099; 44 ©. 47. 
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Muhammadan Law-—Gift—Hiba bil-ewaz—Inade- 
quacy of consideration, whether affects deed of cons 
yeyance in consideration of dower-debt. 
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A release obtained by a Muhammadan husband in 


‘respect of the payment of dower due to his wife, i8 


a sufficient consideration fora deed of conveyance 
executed by the husband in favour of the wife by 
which certain properties are handed over to her. 
Tnadequacy of the consideration does not affect such 
a deed. [p. 356, col, 2.] 

Appeal against the decree of the Subordi- 
nate Judge, lst Court, Chittagong, dated 
the 22nd of January 1916, modifying that 
of the Munsif, Hathazari, dated the 12th 
of September 1914, 


FACTS appear from the judgment. 

Babu Dhirendralal Kastgir (with him 
Babu Tarateswar Nath Mitter, for 
the Appellants.—Under the Muhammadan 
Law a Azba-bil-ewaz (gift for consideration) 
has got all the incidents of a sale. When 
there is no consideration, delivery of posses- 
sion is essential in orderto validate a gift, 
When there is consideration, delivery of 
possession is not essential especially when 
the gift is from the husband to the wife. 
The lower Appellate Court is wrong in 
holding that the kobala of Ashad Ali in 
favour of his wife, which was given to 
the latter in lien of her dower-debi& is 
void for inadequate consideration. If the gift 
is in lieu of dower debt, it is a gift for 
consideration and inadequacy of consideration 
does not invalidate the transaction. It is 
only where the gift is a death-bed gift 
that the question of inadequacy of son- 
gideration arises. 


Then as regards the properties which 
were purchased by Ashad Als son in 
execution of a decree, plaintiff is precluded, 
by section 66 of the Civil Procedure Code, 
from olaiming the same on the ground 
that the purchase was benam: for Ashad 
Ali. 

The next point is that the lower 
Appellate Court erred in caloulating the 
shares of the different heirs, According 
to the doctrine of aud when the sum total of 
the different shares exceeds unity, each 
of the shares undergoes reduction in 
accordance with the rule laid down by 
the said doctrine. The plaintifs share 
would be only 2 annas of the whole and 
not 25 annas, 

Babu Oharu Chunder Sen, for the Respon- 
dent. - Tbe kobala of Ashad Ali to his 
wife in lieu of dower-debt is void and 
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-absolutely valueless for inadequate consider- 
ation. 

. #8 regards the properties purcbased by 
Ashad Ali’s son in execution of a decree, 
my case is not at all that a certified 
purchaser ig not a purchaser at all but 
that in this case the purchase was benami 
for Ashad Ali, and I claim the properties 
direct from him by inheritance. Referred 
to Hanuman Persad Thakur v, Jadunandan 
Thakur (1), 

Moreover section 66 does not apply in a 
suit against the auction-purchaser. 

Babu Dktrendralal Kastgir, in reply, said 
that section 66, Civil Procedure Code, applied 
in a suit against the auction- purchaser, 

JUDGMENT.—This is an appeal by the 
defendants Nos. 2, 4 and 5 against the 
judgment and decree of the learned Sub- 
ordinate Judge of Chittagong, dated the 
22nd January 19 6, modifying the decision 
of the Munsif of MHathazari. The suit 
was instituted by the plaintiff for posses- 
sion on deslaration of title, the plaintiff claim- 
ing an interest in the property as one of 
the „heirs of his deceased wife. It appears 
that the original owner of the property 
was one Ashad Ali. He died leaving a 
widow, two daughters and a grandson 
by a predeceased son. One of these two 
daughters was the wife of the plaintiff. 
She survived her father and the plaintiff 
claims through her. The defence raised 
was that Ashad Ali had given away the 
property by five kobalas; that is, deeds 
‘of sale. The first: Court found that the 
-kobalas were gifts up to the extent of érd. 
The lower Appellate Court reduced the 
share to which the first Court found the 
plaintiff was entitled to 23 annas of the 
whole. It is quite clear that the learned 
Judge of the lower Appellate Court had 
no regard to the fast that the shares 
that the mother of the deceased wife of 
the plaintif and the sister of the deceased 
“wife of the plaintiff would take under the 
Muhammadan Law could exceed unity and 
that, according to a rule laid down under 
the Muhammadan Law, it was necessary to 
reduce the fractions that the parties would 
take. The learned Judge found that the 
plaintiff inherited from his wife 3 of 3rd. 
That is not so. What he inherited from 


(1) 29 Ind. Cas, 787; £0 C. W. N. 147; 48 O, 20, 
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his wife was ith, and, on that footing, 
he will get 2 annas instead of 25 annas 
as-decreed by the lower Appellate Court. 
Then the next point raised was as 
regards one of the kobalas whioh was 
given by Ashad Ali to his wife in satis- 
faction of her dower. Ibt is not denied 
that there was a dower deed in favour 
of Ashad Alis wife. Apparently something 


was due on -that. Inadequacsy of the 
consideration that was given does not 
seem to have affected the matter. If, in 


fact, the huaband obtained a release from 
paynient of the dower money by handing 
over certain properties to the wife, then 
there was sufficient consideration for the 
deed. ‘ 

The other matter raised in the appeal 
is as to what have been called the 
schedules 2 and 3 properties; that is, the 
properties mentioned in schedules 2 and 3 
of the plaint. The case set up by the 
appellant as regards this is this. Those 
properties were purchased by the son of 
Ashad Ali, who predeceased him, in 
execution, lt is said that the ‘purchase 
was in the name of the son of Ashad Ali 
who pre-decedsed him as the benamdar 
for his father. It is, therefore, contended 
that section 66, Civil Procedure Code, 
prevents the plaintiff from raising any 
olaim to these lands. This matter was 
not a matter that waa gone into in the 
lower Appellate Court, and it is impossible 
for us to tell what are the fasts relating 
to this matter unless it is gone into by 
the Courts below. We are not disposed to 
allow this matter to be re-opened at this 
stage. As regards this matter, the appeal 
will be dismissed. 

In the result, the plaintiff will be held 
entitled to a 2-anna share of the properties, 
except the properties comprised in the 
kobala to the widow of Ashad Ali which 
were given to her in lien of her dower 
and also the properties in respect of which 
the plaintiff has obtained leave to with- 
draw the suit. We make no order as to 
the costs of this appeal. 

Appeal dismissed, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civin Arrear No. 336 or 1917. 
April 3, 1915, 
Present:—Mr. Lindsay, J. O. 
RAGHU B AR —-DERENDANT — 
APPELLANT 
versus ` 
Lala SURAJ BAKHSH— PLAINTIFF, 
SITAL AND OTHERS — D a FEN DANTS— 


RESPONDENTS., 

Landlord and tenant —Trespass committed by tenant 
— Perpetual lessee, right of, to maintain suit—Treea, 
planting of, without permission—Custom, proof of— 
Ikrarmalikan, statement in, value of. 

A perpetual lessee is competent to maintain a suit 
against a ryot with regard toa trespass committed 
by the latter, e.g,the planting of new trees ina 
grove without permission, on any portion of the land 
comprised in the lease. [p. 357, col. 2; p. 358, ocl. 1.] 

Where an tkrarmalikan of a village stated that no 
tenant holding a grove was entitled to plant fresh 
trees in the grove without the permission of the 
proprietor and that if he did so, the trees might be 
removed or the proprietor of the village might take 
possession of them: 

Held, that the above statement constituted suffi. 
cient proof of the custom thata ryot holding a grove 
had no right to plant new trees therein without 
obtaining the proprictor’s permission, [p. 363, col. 1.] 


Appeal from the decree of the Subordinate 
Judge, Rae Bareli, dated the 14th May 1917, 
upholding that of the Mansif, Dalmau, dated 
the 3lst July 1916. 

Chaudhri Ram Bharose 
Appellant. 

The Hon'ble Syed Wazir Hasan, for the 
Respondents. 


JUDGMENT.—The appellant Raghubar 
was one of fifteen defendants in the suit 
which was brought in the Court of first 
instances by the plaintiff-respondent Lala 
Suraj Bakhsh. The disputs between the 
parties was with respectto a grove No, 267 
situated in the village of Parhari. The 
plaintiff alleged that he was the proprietor 
of the Mahal Suraj Bakhsh in which this 
grove lies. lt was admitted that the grova 
was in possession of the defendants and 
it was stated that they held the groveas 
ryots. In the second paragraph of the 
plaint it was alleged that shortly before 
the suit was brought, the defendants had 
without obtaining the plaintiff’s permission 
planted 67 new trees. In the third para- 
graph of the plaint it was said that under 
the custom obtaining in the village the 
defendants had no right to plant these 
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trees without getting the plaintiff's permis- 
sion. Consequently the plaintiff prayed that 
the new trees might be delivered over to 
him or in the ‘alternative that they should 
be uprooted. 

The defendants resisted the suit on A 
variety of gronnds. The first plea taken 
was that the plaintiff was not the proprietor 
of the mahal and that he was not in a position 
to maintain the suit, Next it was denied 
that the custom alleged by the plaintiff 
prevailed and lastly the plea was taken that in 
any case the custom did not affect the 
rights of the defendants who claimed to 
be under-proprietors of the plot in 
question. 

The Court of first instance deoreed the 
plaintifi’s claim and passed a decree directing 
the deferdants to uproot the new trees. The 
Munsif was of opinion that on the evidence 
before him tke plaintiff was an under- 
proprietor and was entitled to maintain the 
suit, He held also that the custom alleged 
by the plaintiff was established. For this 
purpose he relied upon the record of custom 
contained in the zhrarmalzkan, a copy of which 
was produced before him. Lustly he, held 
that the defendants had failed to show that 
they were under proprietors of the plot in 
dispnte. These findings were maintained in 
appeal by the Subordinate Judge. 

The first ground argued before me is 
that the decision of the Courts below 
regarding the status of the plaintiff is 
erroneous. It is olaimed that the plaintiff 
is not an under-proprietor bnt only a 
perpetual lessee The document upon which 
the plaintiff relies for his title was construed 
by both the Courts below as conferring 
under-proprietary rights. The language of 
the document is somewhat difficult of 
interpretation and I am not prepared to 
say that, if it were necessary for me to 
decide the point, I should agree with the 
decision of the Courts below. Ib does not, 
however, in my opinion, matter whether the 
plaintiff is an under-proprietor as he claims 
to be, or whether he is a perpetual lessee as 
argued by the learned Counsel for the defend- 
ant-appellant. Ifthe plaintiff is a perpetual 
lessee, it seems to me that he was perfectly 
competent to maintain this suit. The case 
alleged in the plaint is a case of trespass pure 
and simple and if there was a trespass there 
oan, 1 think, be no doubt that the plaintiff as 
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& lessee of the property was entitled to 
maintain the suit. 

The next question thenis whether or not 

a trespass was committed. It is not denied 
that the defendants had within a short 
< period before the suit was brought planted 
a number of new trees on the plot in 
question without obtaining the permission 
of the plaintiff or the superior proprietor. 
As tothis I agree with the finding of the 
Courts below. It was competent to them 
to hold that the <zkrarmlikan contained a 
statement of the custom relating to groves 
and, in my opinion, they were entitled to 
hold that the documentary evidence con- 
stituted sufficient proof of the custom. It has 
been argued here that the document, namely, 
the tkrarmalikan, does not contain a record 
of custom atall. A reference to its contents, 
however, convinces me that this argument 
cannot succeed. On the contrary it appears 
to me that the document purports to be 
and is & record of custom, as it was declared 
at the time the village papers were first 
prepared. The provision of the ¢krarmalikan 
with regard to rights in groves is olear. 
First,of all itis stated that tenants and others 
who hold groves and all persons who plent 
trees with the permission of the Zemindar 
are the owners of the trees, but not the 
land. Then it is stated that persons who 
-plant groves have no power to put any 
new trees without the permission of the 
owner of the village. And lastly there is 
a special clause declaring that no tenant 
(ryot) is entitled to plant fresh trees 
without permission. If he does so, the 
trees may be removed or the proprietor 
of the village may take possession of them, 
Accepting this as a declaration of custom 
it seems to me that the defendants have 
‘no case, Admittedly they put down a 
large number of trees without obtaining 
permission either of the plaintiff or of the 
superior proprietor and consequently they 
have interfered with the possession of the 
plaintiff as perpetual lessee. He is entitled, 
therefore, to ask the Court to have the trees 
removed. 

As regards the plea that the defendants 
are under-proprietors of the land of the 
‘grove plot, all I need say is that it cannot 
be entertained. In this connection the 
‘learned Counsel for the appellant referred 
‘to the provisions of section 107H . of. the 


Oudh Rent Act. Under that sestion rent’ 
free tenure in certain circumstanees confers 
under-proprietary right, but it is to be 
observed that this under-proprietary right 
can only be declared by a Revenue Court. 
A Civil Court bas no jarisdistion to declare 
under the terms of section 107H that 
any person has acquired an under-proprietary 
right in the land. 

I, therefore, hold that the judgment of;the 
Court below must be affirmed. The appeal 
fails and is dismissed with costs. 

Appeal dismissed, 


PATNA HIGH COURT. 
FULL BENCH. 


APPRALS From ORIGINAL Decrees Nos. 230, 
292 ann 293 or 1915. 
February 14, 1918, 

Present: —Mr, Justice Chapman, Mr. Justice 
Atkinson and Justice Sir Ali Imam, Kr. 
CHARU CHANDRA MITRA—Doerenpant 
-——APPELLANT 

versus 


SAMBHU NATH PANDEY AND OTHERS 


PLAINTIFFS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O, XXIII, +. 
3, O. XXXII, rr. 3, 7—Compromise affecting property 
oulside scope of suit, whether can be enforced—Court, 
duty of, to record compromise -Compromise not sanc- 
tioned by Court on behalf of minors, whether binding 
on minors —Registration Act (XVI of 1908), s. 17—~ 
Compromise varying terms of lease, whether com- 
pulsorily registrable—Transfer of Property Act (IV of 
1882), ss. 105, 107—-Document varying terms of lease, 
nature of. 

Per Atkinson, J.—Under Order XXIII, rule 3 of 
the Civil Procedure Code, if a compromise deals 
with matters directly within the scope of the suit, 
the Court must accept the compromise and record 
it, and having so accepted and recorded it, it 
must prepare and draw up @ decree in accord- 
ance with it, so that the same may be executed in 
the due and ordinary course of procedure. If the 
compromise contains matters outside the scope of 
the suit, the Court must make an order recording 
the entire compromise and when it hasdone this, 
it must drawup a decree giving the parties the 
right to execute the decree in respect of the 
mattors which properly fall within the scope of 
the action, leaving it to the parties to enforce 
by whatever means they like that portion of the 
compromise which refers to the matters outside the 
scope of the suit The entire compromise must be 
recorded and be embodied by an order in the record 
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of the suit or proceeding. Each case must čepend 
upon its own facts as to whether or not the compro- 
mise does in fact include within its terms matters 
outside the scope of the original suit. [p, 864, col. 2.] 

Where a compromise deals with matters which 
are within the scope of the suit and also with 
matters outside the scope of the. suit in which 
the compromise is effected, and the compromise 
is recorded on a petition duly filed, it is evi- 
dence in a judicial proceeding and, therefore, 
admissible in evidence in a subsequent suit and is 
exempt from liability to registration. (p. 370, col. 2.] 

By virtue of the provisions of Order XXXII, rule 
7 of the Civil Procedure Code, a compromise, even 
thoogh itis accepted by the Court, is not binding 
on minor parties unless the Court expressly records 
its sanction to the compromise on behalf of the 
minors asa compromise beneficial to their interests. 
[p. 362, col, 2 ] 

Per Chapman, J.—Where a snit is properly adjusted, 
: but the adjustment consists partly of an agreement 
relating to matters outside the scope of the suit, if 
the entire compromise is laid before the Court and 
the Court is invited in consequence to dispose of 
the suit and the Court does dispose of the suit 
accordingly, then the agreement is exempt from 
registration under the Registration Act, although the 
decree deals only with the subject-matter of the suit 
and does not deal withthe portion of the compromise 
which lies outside the suit. It is immaterial whether 
the Court notices that a portion of the compromise 
is outside the subject-matter of the suit or not. The 
proceedings, however, must be proper and not 
fictitious or collusive and must be regular and in 
accordance with law. [p. 872, col. 2; p. 878, col. 1.) 

In order tobring a case within sub-section (2), 
clause (vi) of section 17 of the Registration Act, it is 
permissible to look not only at the order of the Court 
but also at the pleadings which resulted in that 
order. [p, 872, col. 1 ] 

Plaintiffs leased a certain area of coal land to the 
defendant on 19th April 1895. The lease provided 
for the payment of a royalty and commission at 
certain rates. One of the clauses of the lease enabled 
the lessee to absolve himself from lability under the 
lease, in the event of the mine proving unworkable 
either through accident or on account of a fall in the 
market price of coal. In 1901 the plaintiffs sned the 
defendant for royalty and commission on the basis 
of the lease. The defendant pleaded that he was 
not Hable as the mine had ceased to be workable. 
The parties, however, agreed to a compromise by 
which the rates of royalty and commission payable 
by the lessee were reduced, but in all other respects 
the lease of 1895 continued in force. On the sub. 
mission of the compromise petition to the Court it 
passed the following order: ‘Parties filed a solenama, 
Suit decreed in terms of the solenama.” In the 
judgment the Court remarked: “The terms of the 
lease have also been changed; but this is no part of 
the subject-matter of the suit.” Ina subsequent suit 
by the plaintiffs to recover royalty and commission 
at the rates stipulated in the lease of 1896: 

Heid, (1) that although in the suit of 1°01 the 
Court did not expressly give effect to the entire com- 
promise as an executable decree, nevertheless it did 
record the compromise and by reference necessarily 
and impliedly incorporated and made it part of its 
deoree; [p. 365, col, 2.] 


(2: thatthe compromise did not by itself create a 
lease, and that, therefore, by virtue of section 17 (2) 
(vi; it was admissible in evidence without regis- 
tration [p. 369, col. 1.] 


Appeal from a desision of the Subordinate 
st Purulia, dated the 23rd February 

15. 

FACTS appear from the judgment. 

Mr. Lalmohan Ganguly (with him Mr. 
Naresh Chandra Sinha), for the Appellant.— 
Although Suit No. 8 of ISOL was for the 
recovery of minimum royalty for a certain 
period, it cannot be said that the terms 
of the compromise petition reducing the 
minimum royalty and the rate of com- 
mission of the original contract, on which 
the snit was based, were foreign to the 


suit, I contend that they related to 
the suit and the Court was bound to 
pass a decree in accordance therewith. 


The words “relates to the suit” appearing 
in old section 375, Civil Procedure 
Code, which words also appear in Order 
XXIII, rule 3 of the present Code, mean 
“relates to the matter of the claim in 
the case.” There was nothing in section 
375 of the old Code to restrict the relief 
granted in the compromise to what was 
prayed in the plaint or less: Joti Kuruvetappa 
v. Izari Strusappa (1). When the parties 
settled the suit of 1901 upon certain 
specified terms, the settlement must be 
taken as a whole, each part forming the 
consideration for the other, -and every one 
of the terms of the new contract, as set 
forth in the compromise petition, must be 
regarded as part of the sonsideration for 
which the defendant withdrew from the 
eontest, and the Court could not have 
incorporated ovly some of those terms in 
the decree. In the present case we find 
that the compromise petition was filed 
in Court and the Court was invited to pass 
orders on it. The Court referred to it in 
the judgment, in the order-sheet and in 
the decree. Although not bodily incorporat- 
ed in the decree, it must be taken, in 


the eye of law, to have been at least 
indirectly or by implication ireorporated 
in it, and that would be suffoient: 


Janardan Missir v. Janki Koer (2), Gobinda 
Chandra Pal v, Dwarka Nath Pal (3) and Biraj 


(1) 30 M. 478; 16 M. L. J. 3854. 
(2) 22 Ind. Cas. 637. 
(3) 85 C. 837; TC., L. J. 492; 12 C. W, N, 849, 
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Mohint Dassi yv. Kedar Nath Karmohar (4). 
It was undoubtedly referred to or narrated 
in the Court’s orders and in the decree, 
and the Court was invited to act upon 
it. In so far as it was; submitted to and 
acted upon judicially by the Court, it 
constituted a judicial proceeding not requiring 
registration: Pranal Anni v. Lakshmi Anni 
(5), Natesan Chetty v. Vengu Nachiar (6), 
Roghubans Mani Singh v. Muhabir Singh (7) 
and Karu Mian v. Tejo Mian (8). In any case, 
the compromise petition was a pleading in 
the case and was judicial evidence of how 
the parties settled their dispute, and as 
such was binding upon the parties, although 
not registered: Bindesr: Natk v. Ganga Saran 
Sahu (9). Moreover, the parties having 
subsequently acted upon it for years, the 
defect, if any, was cured: Mahomed Musa Vv. 
Aghore Kumar Ganguli (10). 

Mr, Pugh (with him Mr. Sishir Kumar 
Mitra), for the Respondents.—In dealing 
with the compromise Petition in its judg- 
ment the Court said, :“the terms of the 
lease have also been changed. but that is 
no part of the subject-matter of the suit.” 
It is, therefore, clear that the terms 
varying the lease were deliberately ex- 
cluded by the Court from the compromise 
decree. It is for the Court to say how 
to deal with the matter which formed the 
subject of the compromise. The Court 
may go wrong, but then what is to be seen 
is whether the Court actually put it into 
‘the decree. Jn the present case, the terms 
varying tbe lease were not put into the 
decree. They conld not, therefore, he 
enforced without registration. Besides, I 
contend that the new terms, coupled with 
the original contract, constituted a lease, 
and registration was, therefore, compulsory 
under section 17, sub-section (1), clause (d) 


(4) 12 C. W. N. 854; 8 C. L. J. 90; 35 C. 1010. 

(5) 22 M. 508; 1 Bom, L. R. 394; 3 0, W. N. 485; 
26 I. A. 101; 9 M. L. J. 147; 7 Sar. P. ©. J. 516; 8 Ind. 
Dec. (xN. s ) 363 (P, 0.). 

D Cas. 701; 33 M. 102; 6 M. L. T. 818; 20 
M, 

17) 28 A. T8; A. W. N. (1905) 195; 2 A. L. J. 564, 

(8) 48 Ind. Cas. 282; 3 P. L. J. 43; 3P. L. W.34l. 


(9) 20 A. 171; 2 0. W. N. 129; 25 I. A.9; 7 Sar, P. ` 


O. J. 273; 9 Ind Deo (yN. s.) 471 (P, C.). 

(10) 28 Ind. Oas. 920; 42 Q. S01; 19 0. W. N. 250; 
13 A. L. J. 229; 17 M. L. T. (43; 2 L W. 258; 21 0. L. 
J. 231; 28 M. L. J, 548; 17 Bom. L. R, 420; (1915) M. 
W. N. 621; 421. A. 1 (P. C); 


of the Registration Act. Snb-section (2) 
clause (vt) of the section, did not apply to 
leases referred to in sub section (1), clause 
(d). The terms varying the lease were 
clearly outside the scope of the suit of 
1901, which was only for the recovery 
of a certain sum of money. And as the 
said terms were not bodily incorporated 
in the decree, being outside the scope of 
the suit, they formed a mere agreement 
affecting property valued at over ns. 100 
which could not be enforced without re- 
gistration. The two Privy Council cases of 
Bindesri Naik v. Ganga Saran Sahu (9) and 
Pranal Anni v, Lakshmi Anni (5) are, no doubt, 
authorities for what they decided, but 
they. do not apply to the facts of the 
present case. Moreover, the whole com- 
promise was vitiated, as some of the 
parties were minors at the time, and the 
sanction of the Court had not been obtained. 

Mr. Lalmohan Ganguly was not called 
upon to reply. 


JUDGMENT. 

ATKINSON, J.— By a lease dated the 19th 
April 1895 granted by the Pandeys as 
Iessors in favour of Nagendra Chandra 
Mitter as lessee, 175 dighas of coal land 
situate in Mouza Tetulia were leased for a 
term of years. The lease provided for 
the payment of a royalty and commission 
under the terms embodied in paragraphs Nos. 
10 and 11 of the lease. Substantially the 
terms are as follows:— 


That a minimum royalty of Rs. 1,750 
annually shall be paid by the lessee; that 
the rate of royalty was to be assessed 
upon the basis of 6 annas per ton over and 
above a certain quantity of coal taken from 
the mine in each year; and that in default 
the minimum royalty was to be measured 
af Rs. 1,750 and payable in four equal 
kists. 

Clause 14 of the lease also contains an 
important provision enabling the lessee to 
absolve bimself from liability for the royalty 
and commission payable in the event of 
the mine proving unworkable either through 
accident or on account of a fall in the 
market price of coal. This provision expressly 
provides that if the conditions specified 
arise, then the lessee shall not be 
liable to psyany royalty or commission or 
eyen the minimum royalty or commission 
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fixed by the lease for the period during 
which the mine should be olosed. 

The present three suits, namely, First 
Appeal No. 230 of 1915, First Appeal No. 
292 of 1915 and First Appeal No. 293 of 
1915, are brought by the. successors-in-title 
of the original lessors claiming to recover, 
each according to their respective ‘shares, 
an aliquot part of the royalty and com- 
mission payable under the lease of the 19th 
April 1895. Many of the original Jessors 
are dead and they have been substitnted on 
the record by their heirs. Likewise the 
original lessee is also dead, and the defendant 
is his successor-in-title under the lease of 
1895. There is an important provision con- 
tained in clause 24 of the lease, which 
stipulates that the royalty and commission 
payable shall be payable to each of the 
co-sharer lessors according to their respective 
shares: and that in respect of the share of 
each so-sharer he shall be entitled to recover 
the same by suit from the lessee; and the 
lessee also covenants with the lessors that he 
will pay to each of the oo-sbarers ag- 
cording to their shares specified in the 
lease the royalty and commission due from 
time to time. Therefore the rent payable 
under the lease of the 19th April 1895 
was, by common consent of the contract- 
ing parties, partitioned tetween them 
according to their respective interests. 

The present suit was instituted on the 
13th July 1918 to recover royalty and 
commission for the years 1314 to 1819. 
The action in form was in the nature of 
an action for rent. The written statement 
filed by the defendant states that he is 
not Hable to pay the rent sued for, in- 
asmuch as by virtue of a sompromise 
made and entered into ina former suit, the 
rent or royalty payable under the 
lease of 1895 was, by agreement, reduced 
in accordance with the terms srecified in 
that compromise. I shall consider in 
detail the terms of the compromire at a 
later stage. One issue in this case in- 
volves the determination of the validity 
of the compromise which was effected in 
Suit No. 8 of 1901 instituted by the 
lessors onthe one hand against the original 
lessee on the other, parties to the lease 
of the 19th April 1895. Ths suit in 1901 
was brought on behalf of all the existing 
go-sharers as a body; four of whom were 


minors at the time that the snit was 
instituted; and they were properly brought 
upon the resord by their guardians. The 
suit instituted in 1901 sought to recover 
rent on the basis of the terms proviced by 
the lease of 1895. The plaint in that suit 
was filed in March 1901. The defendant 
subsequently filed his written statement, 
and in that written statement the defendant 


. pleaded that under the terms of the lease 


he was not liable for the rent then sued 
for, inasmuch as the mine had ceased to 
be workable within the meaning of clause 
14 of the lease. The defendant apparently 
suggested in his written statement that 
he was willing that the plaintiffs should 
accept a surrender of the lease, take over 
the property and discharge him, the 
defendant, from all further liability under 
the original lease. The suit did not 
proceed to a final hearing, but, with this 
defence upon the record, the parties agreed 
to a compromise of the disputes then 
pending between them on the basis sug- 
gested by the defendant; that he would 
be willing to retain the aolliery as lessee 
thereof provided the commission and the 
royalty payable under the original lease 
were reduced. Thereupon the lessors on 
the one hand and the lessee on the other 
accepted this position and a sompromise 
was accordingly drafted embodying the 
details upon which Suit No. 8 of 1901 was 
com promised. 

The compromise itself bears date the 
10th of March 1£02; and was subsequently 
filed as a part of the record in the 
proceedings then pending in that suit 
before the Court and was recorded by the 
learned Judge. The rent sued for in the 
Suit No. 8 of 1801 was for the rent due 
up to Chaitra 1308. Immediately before 
that suit was instituted the plaintiffs, and 
their representatives as lessors, having got 
into cerfain finansial difienlties, granted 
to Harshamal Marwari a perpetual lease 
of Mouza Tetulia under a pattah dated 
the 15th August 1900. That lease has 
since been surrendered but in referring 
to it, if is only necessary to state that tha 
suit of 1901 was conversant with the 
arrears of rent due prior to the grant. 
ing of this perpetual lease of the 15th 
August 1900. 

The compromise entered into in Snit 
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No. 8 of 1901 is set out fully in Exhibit I 
at page 41 of the paper-book. A 
reference for the purposes of this case 
need only be made to paragraph 2 there- 
of, whereby the terms of the pattah and 
kabuliyat that existed and controlled the 
rights of the plaintiffs and defendants 
respectively were altered in the following 
manner:— 

By clause (ka) it .was stipulated that 
the defendant is at present bound to pay 
Rs. 1,750 as minimum royalty. In place 
of that from 1309 the defendant shall 
have to pay to the plaintiffs annually 
Rs. 1,360 as minimum royalty, and by clause 
(ga) it was provided that the rate of 
commission was changed from 6 annas to 
5 annas; and in the event of over 7,000 
tons of coal being raised from the mine 
within every six months that then the 
commission was to be reduced from the 
sum of 5 annas to 4 annas. 

The amount of rent olaimed in Suit 
No, 8 of 1901 (when I speak of rent I 
for brevity refer to royalty ‘and commis- 
sion) was Rs. 8,000 odd, and the vom- 
promise provided that in respect of that 
slaim the plaintiffs would accept, in full 
payment on behalf of the entire body of 
go-sharers, a sum of Rs. 2,500 and . that 
the original pattah was to be altered and 
varied in one single respect only with 
regard to the quantum of the royalty and 
the quantum of the commission that should 
henceforth be payable; and in all other 
respects the original lease was to subsist 
and be the governing contrast between 
the parties. Clause 8 of the compromise 
provided that if the parties -desired that 
there should be a formal agreement embody- 
ing the terms agreed on, that then a 
supplementary patiah or kabuliyat would 
be executed on or before the month of 
Baisakh 1309. No supplemental agreement 
or lease was in fast executed, but it would 
appear from the subsequent history of the 
case that the compromise effected was 
acted upon by both the parties to the 
litigation in which it was made. Perhaps 
1 had better at this stage dispose of one 
contention submitted by Mr. Pugh in the 
course of bis very clear and forcible argu- 
ment; because it lies on the threshold of 
the case. It was the last argument thai 
be .addressed to us, namely, that this 


compromise Hxhbibit I was not a bona fide 
compromise, but was a compromise prosured 
fraudulently by one of the so-sharer 
plaintiffs behind the backs of the other 
co-sharers and that these co-sharers, other 
than Girish Pandya and Narhari Pandya, 
were not really or effectively bound by 
this compromise at all, The learned Judge 
in the odurse of his judgment, without 
finding expressly that the compromise was 
not binding on all the plaintiffs, seems to 
suggest that the compromise was lacking 
in bona fides, With regard to the co sharers 
other than the minors Girish ard Narhari, 
in our view, on the evidence, this com- 
promise was @ fair and honest compromise 
arrived at between the parties to settle 
and adjust the differences then prevailing 
between them and which formed the 
subject-matter of the then pending litiga- 
tion. 

We have had our attention directed ta 
the evidence adduced by the plaintifs and 
by the defendants. The evidence given by 
the plaintiffs seems to us artificial, un- 
reliable and untrue, while, on the other hand, 
the evidence given by the defendant’s 
witnesses seems more natural and more 
probable; and certainly, in my judgment, 
bears upon its fase the appearance of 
sandour and of truth. Therefore, so far 
as it is open to us as a question of fact 
in these appeals to find, we do find as a 
fact that this compromise was an honest 
compromise fairly and deliberately made 
between the parties to it and binding upon 
them accordingly. As I have said, foar of 
the parties to that compromise were 
minors at the time when it was entered 
into, namely, Girish, Narhari, Harihar, 
Pandya ard Khageswar. It is contended 
very forcibly by Mr. Pugh that by virtue 
of the provisions of the Order XXXII, rule 
7 of the Code of Civil Procedure, the 
compromise, even though it was accepted 
by the Court, is not binding on the minors, 
inasmuch as the Court never expressly 
recorded its sanction to the compromise 
on behalf of the minors as a compromise 
beneficial! to the interests of the minors; 
and that thus as against all the parties 
to the compromise the same is voidable, 
This argument has been supported by Mr. 
Pugh by reference totwo cases, namely, 
cne reported as Virupakshappa v. Shidappa 
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(11). and another as Lakshmana Chetti v. 
Ohinnathambi Chetti (12). Mr. Pugh 
contends that the rent payable under the 
lease is indivisible; and that beirg in- 
divisible the whole contract must go and 
that it cannot be said to be void in part 
and not inits entirety. With that submis- 
sion we do not agree: because the parties 
themselves, by virtue of the contract made 
in April 1895, agreed that the rent was 
to be apportioned as between the respestive 
co-sharers -and that each co-sharer was to 
be entitled to recover his apportioned and 
separate share. None of the adult oo-sharers 
who were parties to the sompromise of 
1901 have ever sought to avoid it; and 
, 16 is too late to do so now, and by that 
compromise they are conclusively bound. 
With regard to the minors Girish and 
Narhari Pandya we are of opinion that 
they are not bound by the terms of this 
compromise. The Court did not give its 
sanction to the compromise on their behalf, 
and therefore to this extent gua these 
minors only, the compromise lacks the 
necessary legal essential to make it bind- 
ing upon them. Thus we must hold that 
in this litigation the minors Girish and 
Nabari Pandya are not bound by the 
terms of the compromise. Different considera- 
tions apply with regard to the former 
minors Harikar Prasad and Kbageswar 
Lal. Girish has since attained his majority 
but it must be borne in mind that in the 
year 1903 he was an adult and in the 
litigation that was pending in that year, 
viz, Suit No. 39 of 1906, Girish filed a 
written staterent and expressly challenged 
the validity of the compromise, contending 
that as a minor at the time it was made 
16 was not binding on him. Suit No. 39 
of 1906 was subsequently compromised, 
but in no sense could it be held having 
regard to the written statement filed by 
Girish that he ratified or adopted the 
compromise effected in Sait No. 8 of 1901. 
In the litigation that was pending, viz, 
Suit No. 39 of 1906, between practically 
the same parties with referense to the 
same subject-matter as is now in Issue 
before us, Khageswar, a minor when the 
compromise was made, was added as an 
adult party to that suit and he never in 


. (11) 26 B. 109; 3 Bom. L. R. 565, 
g (12) 24 M, 326. 


* 


any way sought to impeach tbe validity 
of the former ccmpromise entered into 
in the antecedent litigation in 1901. There- 
fore we must hold that in this case he 
subsequently ratified and adopted the 
compromise that was made and entered 
into on the 10th March 1902, and that 
ascordingly he is bound thereby now. 
Harihar Prasad stands on a_ different 
footing. He prior to Suit No. 39 of 1906 
disposed of his entire interest in the lease- 
hold property as follows: One-third of 
his share was purchased by Shambhu 
Nath, one of the plaintiffs in Appeal No. 


230, and another one-third share was 
purchased by dJagneswar, one of the 
plaintiffs in Appeal No. 292; and the 
remaining one-third of his share was 
purchased by Khageswar, one of the 
plaintiffg in Appeal No. 293 of 1915, 


These persons, who purchased the interest 
of Harihar, were all then adults and 
being themselves bound in respest of their 
own individual sbares are also bound, in 
our opinion, in respect of whatever share 
or shares they may have acquired by purchase 
of the property that formerly belonged 
to the minor Harihar at the time when 
the compromise was executed. Therefore in 
disposing of this question of infancy and 
minority if is sufficient for us to say that 
we yield to the argument of Mr. Pugh 
so far as the two plaintiffs in Appeal No. 
230 of 1915, namely, Girish and Narhari, are 
concerned. That disposes of two important 
matters raised in the course of the argument 
for our determination, 

As I have indicated, the main contention 
put forward by the plaintiffs in this snit 
is that the compromise that was executed 
on the }0th March 1902 was not admissible 
in evidence, and could not be relied upon 
by the defendant in exoneration of his 


liability for the payment of the rent 


contracted to be paid under the lease of 
1895, Therefore it becomes necessary to 
trace the subsequent history of this 


compromise as between the parties to this 
suit. 

On the 26th February 1902 the parties 
in Suit No. 8 of 1901 appeared before the 
learned Subordinate Judge of Manbhum and 
applied for an adjournment of the trial of 
that suit, on the ground that the parties 
were desirous of settling the disputes that 
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existed between them as disclosed by the 
pleadings,and intimating that a petition of 
compromise would be filed immediately. 
Accordingly time was given and on the 
18th March 1:02 a compromise petition 
was submitted to the Court duly sxeauted 
by all the parties to the suit and the learned 
Judge in the order-sheet recorded the fol- 
lowing order:— 

“Parties filed a sclenama., 
terms of the solenama.” 

Now onthe same day after the petition 
of compromise had been filed and recorded 
by the learned Judge, the learned Judge 
gave judgment in the suit and in his 
judgment, which will be found at page 106 
of the paper-book, he distinetly embodies 
by reference the entire compromise. The 
judgment delivered was very shortand very 
soncise. It is as follows:— 

“The plaintiffs and defendant have com- 
promised and filed a solenama. It appears 
from the solenama that the plaintiffs received 
Rs. 2,000 out of the sum of Rs. 2,500 for 
minimum royalty. The terms of the lease 
have also been changed; but this is ro 
part ofthe subject-matter of the suit., The 
suit is decreed for Rs, 500 in terms of the 
solenama.”’ 

Consequential upon this judgment, the 
learned Judge passed a decree which will 
be found on page 51 of the _ paper-book. 
Much importance must be attached to 
the form and phraseology of that decree, 
The learned Judge in the declaratory 
part of the decree expressly provides as 
follows: 

“It is ordered that the suit be decreed in 
terms of the compromise filed by both 


Suit decreed in 


parties; and further that within three 
weeks from this day the defendant shall 
pay Rs. 500 only to the plaintiffs. If the 


money be not paid to the plaintiffs witbin 
that time, then the said money will be realis- 
ed by executing the decree against the 
defendant.” 

It is contended that this compromise in 
. terms dealt with matters which were within 
the scope of the suit and also with matters 
which were outside the scope of the suit, 
having regard to the cause of action 
pleaded in the plaint, The learned Judge’s 
duty with regard to the acceptance of the 
compromise and his obligations relative 
thereto are provided for by «hatis now 


Order XXIII, rule 3 of the Code of Civil 
Prosedure, formerly section 375 of the Civil 
Procedure Code of 1882. Except for some ver- 
bal alterations the old section and the present 
rule are substantially the same. In the 
present role the words “shall order the 
agreement to be recorded” have been sub- 
stituted for the words “shall record.” This 
really is the substantial difference which 
seems to me to be of any importance so 
far as this ase is concerned. What is the 
obligation which is cast upon a Subordinate 
Judge or upon any Subordinate Jndisial 
Officer in dealing with a compromise such 
as we have to consider inthis suit? If the 
compromise deals with matters directly with- 
in the scope of the suit, tben his duty is 
clear; he must accept the compromise and 
record if, and having so eccepted and 
recorded it, he must prepare and draw up 
a decree in accordance with it, so that the 
same may be execnted in the due and 
ordinary course of procedure. If the com. 
promise ,contains matters outside the scope 
of the suit, what then is the obligation 
cast upon the learned Subordinate Judicial 
Officer? It appears to us that such officer 
must make an order recording the entire 
compromise and when he has done this, he 
must draw up a decree giving the parties 
the right to execute the decree in respect 
of the matlers which properly fall within 
the scope of the action; leaving it to the 
parties to enforce by whatever means they 
like that portion of the compromise which 
refers to the matters ontside the scope of 
the suit. The entire compromise must be 
recorded, and be embodied by an order in 
the record of the suit or proceeding, Each 
case must depend upon its own fasts, as 
to whether or not the compromise does in 
fact include within its terms matters outside 
the scope of the original suit. The learned 
Judges in a case reported as Jot? Kuruvetappa 
y. Izari Sirusappa (1), in construing this 
section, say “that the language of the sec- 
tion is wide and general and does not 
preclude parties from settling their disputes 
on such lawful terms as they might agree 
to without being restricted to such relief 
as one only of the parties had chosen to 
claim in the plaint”, It is necessary for 
us to consider whether the compromise that 
was arrived at in Suit No. 8 of 1901 did 
in fact include within its terms matters 
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outside the scope of the suit; or, to use 


the words in section 875 itself, matters 
which did not relate to the suit. I bave 
indicated as clearly as I can the issues 


which were raised for determination on 
the pleadings in Suit No. 8 of 1901 and 
I. bave stated already. what plea was taken 
by way of defence in exoneration of the 
defendant’s liability for rent under the 
lease of 1895, and under the provisions of 
clause 14 thereof, And it wonld appear 
to us that the compromise was really an 
an adjustment of the rights and differences 
in respect of all matters in dispute between 
them, whether as framed in the plaint or 
set up by way of defence in the written 
statement; and that the compromise purport- 
ed to be a final settlement and adjustment 
of these disputes on a fair and satisfactory 
basis acceptable to all, and, therefore, in our 
opinion, viewing the compromise of the 
10th March 1902 as a whole, it was 
referable to the matters properly relating to 
the issues then in suit between the parties. 
The decision reported as Joli RKuruvetappa v. 
Izari Strusappa (1) seems to us to apply, 
and the words ‘relates to the suit” 
must receive a more extended meaning than 
has been oontended for in the argument 
before us, and they must be deemed in 
effect to mean referable to the claim put 
fonward, Therefore, in our opinion, Exhibit J 
merely dealt with matters referable to 
and relating to the claim in Suit No. 8 
of 1901 and as such the learned Judge 
might have given effect thereto by “his 
decree passed in that snit. Mr. Pugh 
argued tbat though that may be the correct 
legal view now to adopt of the case, yot 
the learned Judge, whether rightly or wrongly, 
did not think fit in 1901 to enforce that portion 
of the decree which was conversant with 
the alteration of the terms of the lease as to 
royalty and sommission henceforth to be 
payable. I think myself the learned Judge 
might very easily have drawn up a decree 
in the form of a declaration embodying 
the altered terms of the lease agreed upon 
by the compromise. He did not do so 
but merely ordered that the suit be decreed 
in terms of the compromise and that the 
decree be executed for Rs. 500, the balance 
due. in respect of the money provided to be 
paid by. the compromise.. But did the learned 
Judge’s failure to make provision by his 


decree for the carrying out of the com- 
promise, so far as the altered terms of the 
lease are concerned, really affect the validity 
of the compromise asa binding agreement 
between the parties? It had heen accepted 
by the Court on the 18th March 1902 
expressly by an order made on that date. 
The learned Jcedge in his judgment re- 
ferred to the solenama in its entirety; his 
attention was directed to ali its terms 
and he stated that in bis opinion a portion 
of the compromise was outside the ssope 
of the suit; but he drew up a decree ex- 
pressly incorporating the entire compromise 
by reference. We think that, although tbe 
learned Judge did not expressly give effect 
to the entire compromise as an executable 
decree, nevertheless he did record the com- 
promise and by reference necessarily and 
impliedly incorporated and made it part of 
his decree, The learned Judge did not 
expressly narrate in extenso in the decree 
the several terms of the compromise. When 
I say that the compromise was impliedly 
incorporated in the decree I mean to convey 
that if would be tmocssible to construe the 
decree of the 25th March 1902 without re- 
ference to the compromise and that the 
compromise and the decree, must necessarily 
be read and construed together, and, therefore, 
1 take if on the authorities, which 
appear to me to be reasonably olear, that 
such reference must of necessity incorporate 
in the decree the entire compromise upon 
which that decree is founded. 

The argument then advanced is that under 
the provisions of section 17 of the Registra- 
tion Act (Act XVI of 1908) this compro- 
mise is not admissible in evidence becanse 
it is not registered under the provisions of 
section 17, sub-section (1) of that Act. The 
plaintiffs contend that the document creates 
an interest in immoveable property of 
more than Rs. 100 in value, and that 
therefore it must be registered as such 
and that by reason of non-registration 
it is nob admissible in evidence and 
cannot now be relied upon by the defendant 
as a party to it. Sub clause (2) of section 
17 expressly provides that clauses (b) and 
(e) of sub-section (1) of section 17 shall 
not apply in certain cases; and in all 
twelve exceptions are stated to whieh the 
provisions of clauses (b) and (c) of sub- 
section (1) of section 17 shall not apply; 
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and by clause (vi) of sub-section (2) it is 
expressly enacted that nothing in clauses 
(b) and (c) of sub-section (1) applies to any 
decree or order of a Court or any award. It 
is contended on behalf of the defendant that 
-the compromise entered into in Suit No. 8 
of 1901 was embodied in the decree of the 
Court or in its order, and that thus it 
has become a matter of record in that 
legal proceeding which was a properly con- 
stituted legal proceeding, and, therefore, it 
is now admissible in evidence in support 
of the defendant’s case, Mr. Pugh replies 
to that argument by saying “no, it does 
not come within clause (6) at all of section 
17; it comes within the provision of slause 
(d) and that sub-section (2) has no applica- 
tion tu leases which require registration”. 
Under the provisions of sub-section (1), sub- 
clause (d) of section 17 of the Registration 
Act, read in conjunction with section 107 
of the Transfer of Property Act, it becomes 
necessary to consider whether the compromise 
dated the 10th March 1602 was a lease; 
bearing in mind that what the compromise 
purported to effect was to alter only one 
single provision contained in that lease of 
1895, namely, to regulate the amount of 
rent which was to be paid henceforth 
during the continuation of the lease. It 
did not deal with anything else and reading 
the compromise alone, as my learned brother 
pointed out to-day, sould it be sontended 
that, taking the compromise as it stands, 
it constituted a lease in all of the essential 
‘elements of a lease contemplated by sestion 
105 of the Transfer of Property Act. To 
ask the question is to answer it; this com- 
promise obviously per se could not constitute 


a lease. Mr, Pugh relies upon a Full 
Bench ruling reported as Lalit Mohan 
Ghese v. Gopale Chauk Ooal Oo., Lid. 


(13) and he contends on the authority of 
that decision that the present case is 
analogous to that and that the two dosuments 
together constitute a lease and that, therefore, 
this compromise must be deemed a lease 
within the meaning of section 107 of the 
Transfer of Property . Act and requires 
registration under section 17, sub-section 
(1), sub-clause (d) of the Registration Act. 
It would appear to us that the facts of 
this case are wholly and entirely - dis- 

(13) 12 Ind Cas. 723; 39 C.. 284; 14.0, L, J. 411; 16 
C, W. N. 55 (B.B). 


tinguishable from the case referred to in 
the Full Bench ruling reported as Lalit 
Mohan Ghose v. Gopalt Ohauk Ooal Co., Lid, 
(18). The learned Chief Justice in giving 
judgment in that case did say “that the 
document that was relied upon in that case 
varied the amount of rent to be paid under 
the then existing lease and provided the time 
ard method for the payment of the altered 
rent, coupled with the consequences that would 
ensue in the event of default of payment 
of the rent as it fell due’. These con- 
siderations and facts, the learned Chief 
Justice considered, sonstituted the essential 
element of a lease and that the letter relied 
on in that case was in itself a lease and 
thus required registration. The elements 
which the learned Chief Justise in that 
gase considered to be the essential elements, 
which constituted a lease, are entirely absent 
in the present case; but apart from this 
faot there are other reasons why we think 
that the case cited is also distinguishable 
having regard to the judgment reported as 
Durga Prosad Singh v. Rajendra Narain 
Bagchi (14). In that case the learned Judges 
held that if a lease is registered as it 
must be according to law, that then its 
terms can only be varied by a registered 
document, and that the document that is 
contemplated by way of variation is a 
registered documert of a non-testamentary 
character, such as is provided for by clauses 
(b) and (c) of sub-section (1) of section 17 
of the Registration Act, and that such a 
document does not necessarily constitute a 
lease within the meaning of the provisions of 
clause (d) of that sub-section (1) of section 17, 
That view, I think, must be taken to have 
been approved of by their Lordships of 
the Privy Council in the case reported as 
Durga Prasad Singh v. Rajendra Narayan 
Bagchi (15). Their Lordships of the Privy 
Counail say that they soncur in the expression 
of opinion by the High Court of Calcutta 
when they say that the document was not 
admissible in evidence by reason of the 
want of registration and also by reason of 
the fact that there was no consideration 
to support the validity of the compromise, 


(14) 4 Ind. Cas, 718: 87 C. 293; 10 C. Ti, J. 570. 

(15) 21 Ind. Cas. 750; 41 0, 493; 18 O. W, N. 66; 
(1914) M. W.N. 1; 15 M. L. T. 68: 19 0. L. J. 95; 26 
M. L, J, 25; 16 Bom. L. R. 42; 40 I. A. 223 (P. 0.). í 
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I take these general words and observations 


to mean that their Lordships of the 
Privy Council approved of the desision 
of the High Court, so far ag 


that decision decided that a registered 
lease must be varied by a registered 
document; but that such a document 
varying a written registered instrument is 
a non-testamentary document of the class 
provided for within the purview of clause 
(b) of sub-section (1) of section 17 of the 
Registration Act. That being the trua 
legal position, this document, the compromise 
of 190], if it required registration, would 
be registrable under clause (b), sub-section 
(2) of section 17 of the Registration Act. 
Now the proviso contained in sub-section 
(2) of section 17 expressly provides that 
nothing in clauses (6) and (c) shall apply 
to any decree or order of a Court or any 
award. Thus the nett issue that remains 
to be decided is, was this compromise em- 
bodied in the decree or order of the Court? 
If it was then it is conceded on the authorilies 
cited that it is exempt from liability to 
registration, and without being registered 
would be admissible in evidence. This point 
has been twice considered and decided in 
two eases before their Lordships of the 
Privy Couneil; and these two desisions lay 
down the law which applies to cases such 
as the present one in this country. There 
has been a great deal of conflict of judicial 
opinion concerning the true meaning and 
interpretation of these decisions; but to my 
mind their interpretation and soneclusions 
are reasonably clear and free from any real 
ambiguity. The first case is reported as 
Bindesri Naik v. Ganga Saran Sahu (9). 
That was a case in which a suit was 
instituted for foreclosure of a property 
under a mortgage-deed coupled with a 
claim to recover interest due on the money 
advanced under the mortgage. The suit 
was much protracted and from time to 
time various applications by way of petitions 
were made to the Court for adjournment, 
the defendants in that sase always admitting 
that a certain rate of interest was payable 
on the mortgage debt and practically 
admitting the substance of the plaintiffs’ 
claim. Eventually that suit was disposed 
cf. In order to enfores the claim for 


interest the plaintiffs in that suit, viz.. 


the mortgagees, were obliged to bring a 


subsequent suit and in the subsequent suit 
they relied upon the petitions that were 
filed by the defendants admitting the rate 
of interest that was payable, and in fast 
that the interest was payable. It was son- 
tended in that suit that these petitions 
were admissible in evidence for the purpose of 
establishing the liability of the defendants for 
the payment of the interest. The argu- 
ment that was advanced before the Privy 
Council was “no, these petitions are not 
admissible in evidence because they are 
not registered’. The learnéd Lords of the 
Privy Council came to the esonclusion on 
the construction of the mortgage deed 
itself that the interest was payable, but 
they went out of their way, having 
regard to the argument that had been 
addressed to them, to lay down what 
they conceived to be the law with regard 
to the necessity of registration. I quote 
from the passage inthe judgment of Lord 
Watson of the Privy Counsil, which is 
reported as Bindesri Naik v, Ganga Saran 
Sahu (9), as fcllows:— 

“Although in the view which their Lord. 
ships take the question whether those 
proceedings can be founded on, without 
their having been registered in terms of 
the Act of 1877, does not necessarily arise 
in this appeal, they think it right to add 
that, having heard Counsel fully upon the 
point, they are satisfied that the provisions of 
section 17 of the Act do not apply to 
proper judicial proceedings, whether son- 
sisting of pleadings filed by the parties, 
or of orders made by the Court.” 

Now we seek to give that desision no 
wider interpretation than this, that in reg- 
pest of dosuments of the nature of 
affidavits, petitions or pleadings which 
are filed im the coursa of a proper 
judicial proceeding that the same are ad- 
missible in evidence without the necessity 
of registration; and that they are protect. 
ed from registration by virtue of the pro- 
visions contained in sub-section (2) of seo- 


tion 17 of the Registration Ast. I am 
aware thac a more extended interpreta- 
tion has been given to this degi- 


sion by the learned Judges who decided 
the ase reported as Natesan Chetty vy, 
Vengu .Nachiar (6). So wide is the inter- 
pretation which their Lordships attributed 
in that case to the decision of the Privy 
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Counsil case reported as Bindesri Naik v. 
Ganga Saran Sahu (9;, already cited, that 
practically it would apply so as to cover 
the case of the grant of a leaseas a 
matter of compromise in a judicial proceed- 
ing in a pending litigation which would 
apparently be within the provisions of 
clause (d) of section 17 of the Registra- 
tion Act. We wish it to bə olearly 
understood for the purposes of our desision 
in this ease that we do not consider that 
the decision of their Lordships of the 
Privy Council is wide enough to cover 
the case of a document constituting a 
lease arising out of a compromise in 2 
judicial proceeding within the provisions 
of clause (d) of sub-section (1) of section 
17 of the Registration Act. We think it 
applies to documents coming within the 
olass of documents contemplated in clauses 
(b) and (c), which are protected under the 
provisions of clause (:7) of sub section (2) 
of section 17 of the Registration Act from 
registration. 

The next case that I must refer to is 
the case reported as Pranal Ann v. 
Lakshm: Anni (51. The report is at page 
508*. In order to understand the quotation 
it ig necessary to state some of the facts. 

A suit referable to immoveable property 
was instituted between certain persons. 
They also were entitled to certain other 
property not conversant with the suit; and 
the reason why if was not so referable 
was because that other property was 
subject to a mortgage, which for the time 
being did not involve any dispute between 
the respective persons entitled thereto. 
But in the sourse of the previous suit 
which was instituted in 1885,a compromise 
was arrived ab and the compromise pur- 
ported to deal expressly with the property 
that was then in suit in the year 1885 
and also with the other property which 
was on mortgage and was not the subjest- 
matter of that suit, The consent was 
carried out by two documents, one called 
the union of agreement and the other 
called the vazinamuh. The razinamah did 
not contain any express reference to the 
union of agreement further than by a 
remark in the last schedule to the razi- 
namah. It was not incorporated in it nor 
did it form part _of it. 

“¥Page of 22 M.—Ed, 


The learned Judge in that suit (viz. 
the suit of 1885) by consent of the parties 
decreed the suit in the terms of the 
razinamah but in the decree he made no 
reference whatever to the provisions con- 
tained in the union of agreement. A 
subseyguent suit was brought and it was 
contended that having regard to 
the terms of the razinaxrah the union 
of agreement must be deemed to have 
been incorporated as part of the Court’s 
order and, therefore, exempt from registra- 
tion. Their Lordships of the Privy Counoil 
held in effect “mo, you never brought the 
union of agreement at all to the notice 
of the Court; it was dealing with property 
outside the scope of the suit as originally 
framed, and, therefore, if you wanted to 
have an order recognising the union of 
agreement so as to make it exempt from 
registration, you should have brought it 
to the notice of the Court’, In that view 
their Lordships laid down a general 
principle applicable to all oases, And 
their Lordships say “that if the parties, 
after agreeing to settle the suit of 1885 
on the footing that they were each 
to take a half share of the lands involved in 
that snit and alsoa half shara of the lands 
now in dispute, had informed the learned 
Judge that these were the terms of the com- 
promise, and had invited him, by reason 
of such compromise, to dispose of the 
conclusions of the suit of 1885, their 
Lordships see no reason to doubt that 


the order of the learned Jadge, if it had 
referrel to or narrated these terms of 
compromise, would have been judicial 


evidence, available to the appellant, that 
the respoadents had agreed to transfer to 
her the moiety of land now in dispute. 
But their Lordships are unable to find 
that any such course was taken either in 
the razinaman or in the judicial order 
which gave effect to if.” I take it that 
their Lordships meant that there was no 
express incorporation of the union of 
agreement in the razinamah, nor was 
thera any express incorporationof it in the 
desree of the Court, forthe simple reason 
that it was never brought to the mind 
or knowledge of the Court to enable it to 
make anyorder with regard to it. However, 
the decision of their Lordships certainly 
suggests that if the union of agreement 
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had been incorporated in the decree of the 
Court, as it might well have been, then 
even though it dealt with matters out- 
side the scope of the original suit in 1885, 
it would have been admissible in evidence 
without registration by reason of the 
union of agreement having been incorporated 
in the Court’s order or decree. 

In this case before us the fasts are 
otherwise. The whole compromise was 
brought to the knowledge of the Court; 
the Court recorded the entire compromise 
on the file, and made a decree in terms 
of the compromise without any limitation 
and so far as it conld; if the Court believed 
that the compromise did deal with 
matters outside the scope of the suit, it 
performed its duty as provided by section 
375 of the old Code of Civil Procedure, 
leaving it to the parties, if necessary, to 
enforce that agreement either by a separate 
suit or by any other way they might be 
advised. 

But is this compromise  inadmissib’e 
in evidence in this suit? In support of 
the plaintiffs’ case Mr. Pugh contends 
that it is. To our mind it olearly is 
admissible in evidence because the docu: 
ment is duly incorporated in the decree 
of the Court, and by reason of such incor- 
poration it is a matter of judisial evidence, 
being a document embodied in the decree 
or order of the Court in a properly 
constituted judicial proceeding. There are 
many authorities dealing with the point 
. which arises for our determination in this 
respect and the preponderating weight of 
judicial authority strongly supports the 
conclusion at which we have unanimously 
arrived. The strongast case that can bs 
obtained in favour of Mr. Pugh’s argument is 
the case reported as Ravula Parti Chelamanna 
y. Ravula Parti Rama Row (16), That case 
was decided inthe year 1911. Butthat deci- 
sion has gone further than any other 
decision that has baen reported since the 
case reported as Bindesri Naik v. Ganga 
Saran Sahu (9) was decided, and that 
decision is to this effect. That unless the 
decree or order of the Court expressly 
incorporates verbatim the entire provisions 
of the compromise, it becomes inadmissible 


(16) 12 Ind. Cas. 817; 36 M. 46; '0 M, L. T. 232; 21 
M. L. J. 870; (1911) 2 M. W. N. 265. di 
24 


in evidence unless registered. The whole 
current of authority both in the Madras 
High Court, in which Court the case 
sited was decided, and in the Punjab and 
recently in Calcutta has all tended in one 
direction wiz, to give these two decisions 
of the Privy Council a fair and liberal 
construction; and where the compromise is 
referred to and is incorporated in the order 
of the Court or is filed by way of peti- 
tion in the proceedings then it is 
within the protection provided by clause 
(c) of sub-section (2) of section 17 of the 
Registration Act. There are two cases 
veported in this Court, one in Bisseswar 
Ram v. Mahadeo Pahan (17), the decision 
of Mr. Justice Mullick, and the other 
a more recent case of Karu Mian v. Tejo 
Mian (8). The latter was a decision of 
my learned colleague Chapman, J., sitting 
with Jwala Prasad, J. Both Judges there 
held that it was necessary to give the 
two decisions of the Privy Council sited 
above a fair and Jiberal interpretation. 
But viewing the authorities as a whole 
they may be arranged as follows: Those 
upon the side of admitting this compromise 
in evidence without being registered, 
namber about 16,.while on the other hand 
as against the admission of such a document 
in evidence there ure only four. The 
gases which tend to support, and which 
doin fact support the admission in evidence 
of such a compromise without registration 
are to be found reported as Bindesri Naik v. 
Ganga Saran Sahu (9), Pranal Anni v. Laksh- 
mi Anni (5), Raghubans Mani Singh v. Mahabir 
Singh (7), Bisseswar Ram v. Mahadeo Pahan 
(17), Karu Mian v. Tejo Mian (8), Natesan 
Chetty v. Vengu Nachiar (6), Rustam 
Ali Khan v. Gaura (18), Janardan Missir 
y. Janki Koer (2), Ambica Oharan Sher Kai- 
barta y. Srinath Dutta (19), Sellappa Koundan 
y. Gurumoorti (20), Sankaravelu Pillai y, Mu- 
thusami Pillai (21), Manickammal v. Bathna- 
mal (22), Robert Skinner v, James Skinner (23), 


(17) 36 Ind. Cas. 290;1 P.L. J. 208; (1917) Pat. 


161. 

(18) 12 Tnd. Cas. 109; 33 A. 728; SA, L. J. O18. 

(19) 19 Ind. Cas. 551. 

(20) 26 Ind. Cas. 790; 27 M. L. J. 396. 

(21) 31 Ind. Cas. 260; 18 M. L. T. 497; (1915) M, 
W. N. 956; 29 M. L. J. 779. 

(22) 22 Ind. Cas. 35. 

(23) 31 Ind. Cas, 537; 91 P. R, 19:5; 211 P. W. R 


1915. 
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Murli Dhar v. Gobind Ram (24) and Jeo v. 
Jaimal Singh (25). 

There is one other ase, namely, 
Palavalasa Appalaswamy vy. Dantaluri Nara- 
yana (26). This case seems to have gone 
further than any other ease, because in 
that oase the particular compromise was not 
recorded in any proceeding in the Court. The 
parties intended that it should have been 
recorded, and besause that was the governing 
intention, the High Court of Madras held 
that it was admissible in evidence without 
registration. Without committing ourselves 
to the accuracy of that desision, we only 
desire to refer to it for the purpose of 
showing that the trend of the modern decisions 
even in the Madras High Court has been 
sonsistently and persistently opposed to the 
authority and accuracy of the decision report- 
edas Ravula Parti Chelamanna vy. Ravula 
Parti Rama Row (16) and that case oan, hav- 
ing regard to the recent current of authority 
which has prevailed in all High Courts since 
1911, no longer be regarded as subsisting law. 
It is unnecessary for me to go through all 
these cases in detail. Wo have read them 
and analysed them and we have applied 
their principle as a guide for our deter- 
mination with regard to the fasts of this 
case. These authorities have been sited af 
the Barat length, and it could serve no 
useful purpose to refer to them in detail. 

On the other hand the cases which 
support the argument put forward by 
Mr. Pugh are to be found reported as 
Gurdeo Singh v. Chandrika Singh (27), 
Ravula Parti Ohelamanna vy. Ravula Parti 
Rama Row (16), Kashi Kunbi v. Sumer 


Kunbt (28) and Janardan Missir v. Janki 


Koer (2). With regard to the decision 
in Gurdeo Singh v, Ohandrika Singh (27), we 
desire to say with profound respect to the 
learned Judges who decided that case that in 
our opinion having regard to the line of recent 
authority already cited that the desision in 
that case can no longer be regardedasa correct 
interpretation of the law touching the question 
arising for our determination in this appeal. 


(24) 20 Ind. Cas. 817; 20 P. R, 1914; 806 P. L. R. 
1913; 205 P. W R. 1913. 

ai 29 Ind. Cas. 811; 90 P. W. R. 1915; I P. L. R. 
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(28) 34 Ind. Cas, 446; (1916) 1 M. W. N. 276. 

(27) 1 Ind. Oas. 913; 86 C. 193:5 O. L J. 611. 

(28) 5 Ind. Cas. 284; 32 A. 206; 7 A. L. J. 206. 
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There is, however, just one case which I 
think if necessary to refer to, and that is the 
case reported as Ambica Charan Sher Kai. 
barta v. Srinath Dutta (19). The desision 
in that case was the decision of the Chief 
Justice Sir Lawrence Jenkins and it is of 
importance, because that distiuguished Judge 
did not follow the authority of the decision 
reported as Gurdeo Singh v. Chandrika Singh 
(27), but adop‘ed the line of authority estab- 
lished by Natesan Chetty v. Vengu Nachiar 
(6), following the two decisions of the Privy 
Counsil referred to and thereby receding 
from the uncertain and varying law pre- 
viously laid down in some antecedent deci- 
aions in the Caleutta High Court. The learn- 
ed Chief Justice in that case distinctly laid 
down that where a compromise whioh deals 
with matters within the scope of the suit 
and outside the scope of the suit in which the 
compromise was effected, and the compromise 
is reocrded on 8 petition duly led, it is evi- 
dence in a judicial proseeding and, therefore, 
admissible in evidence in a subsequent suit 
and is exempt from liability to registration. 

That disposes of the question of registration 
and the admissibility of the compromise in 
evidence inthis Court. There is only one 
other matter to be considered relative to the 
conduct of the parties subsequent to the 
compromise being effected, for the purpose 
of showing that the plaintiffs have con- 
sistently recognised the compromise, and are 
thereby estopped now from denying its 
validity. 

The defendant in the Suit No. 8 of 1901 
failed to pay the balance of the decretal 
amount of Rs. 500 that was due to the 
plaintiffs; and the plaintiffs in that suit, 
who were the lessors of the lease of 1895, 
immediately proceeded to issue execution on 
foot of the decree, thereby adopting the 
decree. But when the execution came to be 
levied the defendant paid up the amount 
due and finding that there was an error in 
the petition for leave to issue execution, 
the defendant wisely asked the plaintiffs to 
have the form of the petition corrected or 
amended so that it might provide that the 
rent as stated therein. should be amended so 
as to conform with the terms of the com- 
promise. Accordingly by Exhibit L the 
necessary amendment was made in the 
application of the plaintiffs. This was an aot 
done by the plaintiffs openly and notoriously 
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recognizing the validity and operative effect 
of the compromise that was made between 
the parties, As I have said, in 1900 a per- 
manent lease was granted by the plaintiffs to 
one Hansamal. It became neaessary for him 
to sue the defendant in the year 1906 for 
the rent due under the lease of 1895 as 
assignee of the original lessors; and accord- 
ingly this person as plaintiff instituted a 
suit against the defendant joining as oo- 
defendants in that suit all the co-sharer 
proprietors or their representatives who 
granted the lease of 1895. The suit was 
framed upon the basis that the rent was 
payable as provided by the lease of 1895, 
The defendants came forward and by way 
of defence said “no, the rent is not payable 
under the lease but is payable urder the 
terms of a compromise that was effected 
in Suit No. 8 of 1901.” The defendant in 
that suit with the other pro forma defendants, 
who were the co-sharer proprietors under 
whom he derived his title and who wers 
parties to that suit, consented that jndg- 
ment should be given for the rent not as 
sued for but as provided by the terms of 
the compromise; and accordingly the antece- 
deni compromise of 1901 was set out in 
the desree in that suit and was acted on, 
and which deoree is referred to as Exhibit 
N in this case. Thus the plaintiffs’ 
assignee in suing the defendant sought 
to establish his liability in the pre. 
sence of the present plaintiffs for rent 
under the lease of 1895 and in the year 
1906 the claim in that suit was filed and 
by common consent of all the parties to 
that suit the compromise effected in 1901 
he unequivocally recognised and establish- 
ed. 

The defendant having succeeded in that 
suit proceeded to deal with the property 
in the colliery as he thought fit; and he 
accordingly sub-leased the lauds to one 
Mr. Ghose, setting ont in express terms in 
the lease to Mr. Ghose the fact that the rent 
as provided by the original lease had been 
altered and that henceforth he was liable to 
pay only the rent agreed on by the som- 
promise, When the defendant was sub- 
letting to Mr. Ghose he intended to exaot 
from him a higher rentthan the defendant 
himself had to pay. The lease to Mr. 
Ghose is to be found at page 35 of the 
paper-book (Exhibit D), and that document 


sets ont concisely the terms of settlement 
which were conclusively established by the 
suit of 1901. Therefore the defendant 
relying in good faith on this compromise, 
acted upon it as a binding agreement between 
himself and the plaintiffs in this suit who 
were parties to it. In our opinion beyond a 
shadow of doubt the plaintiffs, so far as 
the adult plaintiffs are concerned other 
than Girish and Narhari, are conclusively 
estopped and barred from disputing now 
the validity of that compromise. 

I have dealt with all the matters which 
seem to me of importance in this case as 
submitted for our consideration, and accord» 
ingly we think that these appeals must 
succeed. We accordingly allow these appeala 
with costs in this Court. The result will be 
as follows: 

That in Suit No. 243 of 1915 and Appeal 
No. 292 of 1915, the plaintiffs will have 
judgment for royalty and commission on 
the basis of the compromise dated the 10th 
March 1902 with proportionate costs in 
the Court of the Subordinate Judge. In 
Suit No. 235 of 1913 and Appeal No. 298 of 
1915 the plaintiffs will have judgmént for 
royalty and commission upon the basis of 
the compromise dated the 10th March 1902 
with proportionate costs in the Court of 
the Subordinate Judge. In Suit No. 36 of 
of 1913 and Appeal No. 230 of 1915, the 
plaintiff Shambu Nath will be entitled to 
judgment in respect of his share of the 
royalty and commission upon the basis of 
the compromise of the 10th March 1902, 
and the plaintiffs Girish and Narhari in that 
suit will be entitled to royalty and com- 
mission in respect of their three-annas 
share on the basis of the royalty and commis- 
sion payable under the lease of the 19th April 
1895 with proportionate costs in the Court of 
the Subordinate Judge. 

These appeals are consequently allowed and 
the plaintiffs will pay the defendant his costs 
in this Court. 

CHAPMAN, J.—I agree. The novel feature 
of this case in respect of which there was no 
express authority is this. The Subordinate 
Judge in dealing with the compromise of 
1902 remarked that the terms of the lease 
had also been changed but that that was 
no part of the subject-matter of the suit, 
The question raised is whether, where a 
Court excludes a portion of a sompromise 
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expressly from the desree, the compromise 
is nevertheless exempted from registration. 
It appears to me, having regard to the 
judgment of their Lordships of the Privy 
Council in the two cases reported as 
Bindesri Naik v. Ganga Saran Sahu (9) and 
Pranal Anni v. Lakshmi Anni (5), that it 
makes no material difference whether the Court 
remarks that a portion of the compromise 
forms no part of the subject-matter of 
the suit or not. In the first case their 
Lordships were dealing with petitions for 
adjournment which had been filed in the 
course of an application for foreclosure 
made under the old Regulation of 1806. 
The High Court when dealing with the 
case had held that the mortgage bond did 
not provide for post diem interest, but they 
had held that by reason of the petitions 
for adjournment in which both parties 
joined, the registered mortgage bond had 
‘been varied. In replying to the conten- 
tion that these petitions were not admis- 
sible for want of registration they had held 
that the practice of she Court was to 
receive statements of accounts for the pur- 
4 . 
poses of making orders upon them, and 
that these statements were admissible in 
evidence although they created charges 
upon immoveable property and were not 
registered. In dealing with the appeal 
their Lordships held that the High Court 
was wrong in their interpretation of the 
registered bond. They held that the bond 
had provided for post diem interest buat 
they went on to say in effect that they 
agreed with the Judges of the High Court 
in holding that these petitions for adjourn- 
ment read with the orders upon them were 
admissible in evidence, although they creat- 
ed or might have created charges on 
immoveable property and although they 
were not registered. It follows from this 
desision very clearly that in order to 
bring a case within the proviso to section 
17 of the Indian Registration Act, if is 
permissible to look not only to the order 


of the Court but also to look at the 
pleadings which resulted in that order. 
The orders passed in the course of the 


proceedings of the application for foreclo- 
sure were apparently orders merely adjourn- 
ing the case and weuld by themselves 
give no intimation as to the contents of 
the petitions whigh resulted in the order. 


1 read their Lordships’ judgment to mean 
that in such a case it is permissible to 
look at the petitions which resulted in 
the order of the Coart for adjournment 
and to draw the inference which naturally 
would follow from a perusal of those 
petitions; and if they afford proof of an 
agreement creating a charge, the agreement 
would be given effect to although ordinarily 
such agreements require to be register- 
ed. In the other case reported as 
Pranal Anni v. Lakshmi dnni (5) 
their Lordships of the Privy Council were 
dealing with a compromise relating partly 
to properties outside the scope of the suit 
in the course of which the compromise 
had taken place. They say that if the 
entire compromise had been placed before 
the Court and the Court had been invited 
by reason of the compromise to dispose 
of the snuit and if the order so obtained 
had referred to or narrated the terms of 
the compromise, the order would have been 
evidence of the agreement, although not regis- 
tered. It is manifest that their Lordships 
cannot have contemplated that the order 
would have actually given effect to matters 
outside the scope of the suit. They coon- 
template merely that the order would have 
referred to or narrated (not given effect 
to) the terms cf the compromise and that 
the Court would have been invited to 
dispose of the conclusions of the suit and 
of those only. I infer fromthe judgments 
of Lord Watson in these two cases that 
where a suit is properly adjusted but the 
adjustment consists partly of an agreement 
relating to matters outside the scope of 
the suit, if the entire compromise is laid 
before the Court and the Court is invited 
in consequence to dispose of the snit and 
the Court does dispose of the suit accord: 
ingly, then the agreement is exempt 
from registration under the Registration 
Act, although the decree deals only with 
the subject-matter of the suit and does 
not deal with the portion of the compro- 
mise which lies outside the suit. In accor- 
dance with the view which I take of 
their Lordships’ judgments in the two cases 
to which I have referred, it appears to 
me to make no material difference whether 
the Court notices that a portion of the 
compromise is outside the subject-matter 
of the suit or not. The only limitation 
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of the rule laid down by Lord Watson 
appears from the words used by him in 
the oase reported as Bindesrt Naik v. Ganga 
Saran Sahu (9). The proceedings must be 
proper and they must not be fictitious or 
collusive and they must be regular and 
in accordance with law. In so stating 
the rule I have not in my mind the 
question of leases or gifts of immoveable 
property. It is possible that the rule is 
not applicable to them. In my opinion 
the agreement with which we are dealing 
in the present case was not a lease. 

I concur that the matter should be dis. 
posed of in ascordance with the judgment of 
my learned brother. 

Imam, J.—I conour, 


Appeals allowed. 


ALLAHABAD HAIGH COURT. 
Seconp Orvit Appear No. 1097 or 19.6. 
March 19, 1918, 

Present:——Mr, Justice Tudball and 
Mr. Justice Abdul Raoof. 
DEOKI NANDAN—Ptatntigs—APeELLANT 
VET SUS 
GAPUA —DEFENDANT— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts, 80, 120— 
Bond hypothecating catile-—Suit on bond, for enforce- 
ment of hypothecation—Limitation applicable. 

Where a bond hypothecates certain cattle as 
security for the loan and the creditor sues to enforce 
the bond asa lien on the cattle and does not ask for 
a personal decree against the dehtor, the limitation 


applicable to the suit is that contained in Article 120 
of Schedule I of the Limitation Act. [p, 578, col. 2.2 


Second appeal from a decree of the Dis- 
trict Judge, Agra. 

Mr. Narmadeshwar Opadhya (with him Dr. 
Surendra Nath Sen), for the Appellant, 

Mr, Sital Prasad Ghosh for Mr. Narayan 
Prasad Asthanu, for the Respondent. 

J UDGMENT,—The question raised in this 
appeal is one of limitation. The plaintiff 
sued on the basis of a deed of the 6th of 
September 1911 to recover from the de- 
fendant the sum of Rs, 283 principal and 
Rs. 447 interest, total Rs. 730. together with 
costs and interest pendente lite and for the 
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future, by enforcement of the hypothecation 
lien against eight black buffaloes. The defend- 
ant raised several pleas in defence; among 
them was the plea that the suit was barred 
by limitation. The Court of first instance 
found that the bond had been executed and 
that the money was due, but it held that 
the suit was barred by limitation and on 
that ground it dismissed it. The plaintiff 
appealed. The lower Appellate Court held 
that the suit was one falling under Article 
80 of the First Schedule of the Limitation 
Ast, which allowed a period of three years 
from the date on which.the bond became 
payable, and as the suit had been brought 
in the year 1915, it dismissed it as being 
barred by time. The plea taken before us 
is that under the rulings of this Court, of 
the Calcutta High Court and also of the 
Madras High Court the Article applicable to 
the present suit is Article 120 of the First 
Schedule and attention is called to the rulings 
in Mahalinga Nadar y. Ganapathi Subbien 
(1), Madan Mohan Lal v, Kanhai Lal (2) and 
Nim Ohand Baboo vy. Jagabundhu Ghose 
(3). The ruling in Nim Chand Baboo v, 
Jagabundhu Ghose (3) was quoted before the 
lower Appellate Court, but it preferred to 
follow the ruling in Vitla Kamis v. Kalekara 
(4). Apparently its attention was not called 
to the fast that this had been overruled 
in the case of Mahalinga Nadar v. Ganapathi 
Subbien (1), Also the ruling of this Court 
appears not to have been quoted before it, 
We think that these rulings are applicable 
to the facts of the present case, for it is 
clear that the plaintiff does not seek by 
his suit to get a personal decree against 
defendant, but only to enforce the payment 
of the money charged upon the buffaloes 
which were pledged as security. A claim 
against the person of the defendant is clearly 
barred by limitation, but the decision of 
this point is nct quite sufficient for the 
decision of the suit. It is impossible to give 
the plaintiff a decree for his money recoverable 
by therale of any eight buffaloes. It is by 
no means clear that these eight buffalceg 
are still in existence. lb is clear that the 
only property which can be put to sale ig 


(1) 27 M. 628; 13 M. L. J. 445 (F. BJ). 

(x) 17 A 2t4; A. W.N. (1895) dC; 8 Ind. Dec, 
(x s.) 508, 

(3) 22 C. 21; 11 Ind. Dec. (N. s.) 15, 

(4) 11 M, 153; 4 Ind. Dec, (N. s.) 107. 
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the property which was actually hypothecated 
on the 6th of September 1911. Before giving 
the plaintiff a decree we must have a 
finding from the Court below on the following 
Issue: 

Are the eight buffaloes, whioh were by- 
pothecated on the 6th of September 1911, 
still in possession of the defendant? If so, 
a clear and distinct description of the animals 
must be given so as to enable the Court 
which executes the decree to execute it 
properly. 

Issue remitted. 


CALCUTTA HIGH COURT. 

Lerrers Patent Appgat No. 89 or 1915, 

April 15, 1918, 
Present :-—-Mr. Justice Fletcher and 
Justice Sir Syed Shamsul Huda, Kr., 
LAKHI KANTA ROY AND orasrs-— 
PLAINTIFF3—APPELLANTS 
VEYSUS 
RAJ CHANDRA SAHA AND orHers— 
Derenpants—ResponDents. 

Nn of way, proof of—Mode ef enjoy- 
MENT. 

If the plaintiff in a suit for a declaration of a right 
of way establishes the termini from which and to 
which the way runs he is entitled to have his right 
of way declared, and the right would be enjoyed in 
the way that the owners of the servient tenement 
point out as being the track over which the way 
should be enjoyed If no track is pointed out, the 
plaintiff would be entitled to enjoy the right by the 
nearest route. [p. 375, col. 2.] 

Appeal under clause 15 of the Letters 
Patent, against the following judgment of 
Mr. Justice Newbould, dated the 4th May 
1915: — 

“This is an appeal against a decree de- 
elaring the plaintifi’s right of way over a 
pathway through the defendants’ bari. The 
lower Appellate Court has found about 50 
years’ user on the part of the dominant owner 
and held that this is sufficient to establish 
a statutory right of easement and that it 
should be presumed that their long enjoy- 
ment had a legal origin either in the shape 
of a grant or an agreement. But as regards 
the manner of this user the finding is that 
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it is difficult to ‘locate exactly where the 
pathway was through the defendants’ com- 
pound from north to south, nor is the 
evidence satisfactory to show that a de- 
finite track was always used’, In my 
opinion this failure of the plaintiff to prove 
user of a definite path as alleged in his 
plaint is fatal to his case. It is a general rule 
that the party seeking to establish a right 
of way must prove the particular line be- 
tween the termini over which he claims the 
right. Goluck Ohunder Ohowdhry v. Tarinee 
Churn Ohuckerbutty (1), Radhanath Sugracharji 
v, Batdonath Seal Kabiraj (2), Doorga Ohurn 
Dhur v. Kaly Coomar Sein (8). For the 
plaintiffs reliance is placed on the English 
decision, Wimbledon and Putney Cammons 
Conservators vy. Dizon (4). In this case 
it was held by Mellish, L.J.: ‘If you 
can find the terminus a quo and the 
terminus ad quem, the mere fact that 
the owner does not go precisely in the 
same track for the purpose of going from 
one place to the other would not enable 
the owner of the servient tenement to 
dispute the right of road.’ But as pointed 
out in Peasock’s Easement in British India 
(2nd Edition, page 513) that is a very differ- 
ent thing from propounding the general 
rule that a particular route is immaterial 
ard that aman may establish any number 
of different paths between the termini which 
the servient owner may reduce to one path, 
prcvided the convenience of the passers, by 
and the right of easy passage are not 
curtailed. Further this English degision is 
inapplicable to the facts of the present 
case, as the terminz a quoand ad quem or 
the points where the dominant owner left 
his bart and reached the village road on 
the south of :he servient owner's bari have 
not been found’ to be fixed. I am, therefore, 
of opinion that the facts found are in- 
sufficient to establish the plaintiffs’ right of 
way that has been decreed by the lower 
Appellate Court. 

The lower Appellate Court in its decree 
has also directed the removal of obstrus- 
tions from a portion of the village path 


(1) 4 W. R. 49, 

(2) 3 B. L. R. App 118. 

(3) 7 C. 145; 8 O. L. R 876; 8 Ind, Dee. (N, $.) 642. 

(4: (1876) 1 Oh, D. 362; 45 L. J. Ch, 353; 33 L., T, 
679; 24 W, R. 466, 
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marked L. P. on the Commissioner’s map. 
The plaintiff is entitled to this relief not 
on the basis of a right of easement but 
on the findings ‘that this village path is a 
publie thoroughfare and has been so ob- 
structed by the defendants that he is unable 


to useit for ordinary purposes ineluding 
exit from the bari. 
1 accordingly decree this appeal and 


modify the decree of the lower Appellate 
Court. The decree, sofaras it grants the 
plaintiff a right of way over the defend- 
ants’ bari, is reversed but the order 
directing the removal of obstructions from 
the portion of the public path marked L. P. 
in the Commissicner’s map will stand. The 
parties will bear their own costs in the 
two lower Courts and the appellants will get 
full ecsts in this Court.” 

Dr. Sarat Chandra Bysack (with him Babu 
Gopal Ohandra Das), for the Appellants.— 
Mr. Justice Newbould was wrong in hold- 
ing that as there was no defined track 
there was no right of way, though the 
lower Appellate Court had found 50 years’ 
user. All later English cases are in my 
favour. I shall refer te Wimbledon and 
Putney Commons Conservators v. Diron (4) 
before Mellish and James, L. JJ. A slight 
deviation on either side is immaterial. The 
two points of starting and destination have 
pot heen found, as in the Sub-Judge’s 
view of the law 50.years’ user was enough 
to establish a valid easement. The case 
ought to go bask for a finding on the 
point. Though the point was not raised 
in this form before New bould, dJ., it is a pure 
question of law and I submit it is open 
to me in Letters Patent Appeal to raise it. 

Babu Sasadhar Roy (Sr.), for the Respond- 
ents.— My friend did not raise this point 
before Newbould, J. and he cannot raise it 
now. The termini a guo and ad quem 
have not been established. Moreover, it 
is necessary that -a particular route should 
have been used. See Jibananda Chakrabarti 
v. Kalidas Mallik (5). 


JUDGMENT. 

FLETCHER, J.— This is an appeal by the 
plaintiff under clause 15 of the Letters 
Patent against the judgment of Mr. Justice 
Newbould in a second appeal. The suit 


(5) 26 Ind, Cas, 213; 42 O. 164 at p. 169; 20 C. L. J, 
97; 18 C. W. N., 1296. 


INDIAN OASES, 


375 


was started in the Court of the Maunsif 
for a declaration of the plaintiffs’ right 
of way. The learned Judge in the lower 
Appellate Court deoreed the right of way, 
having found that it had been used by 
the owners of the dominant tenement for 
about fifty years. Mr. Justico Newbould 
reversed that finding on the ground that, 
as the way ran through the compound of 
the defendants from north to south, it was 
difficult, as the learned Judge in the 
lower Appellate Court remarked, lo locate 
the exact position in which the way lay, 
nor was there any satisfactory evidence to 
show that a definite track was always used. 
In that view, Mr. Justice Newbould held 
that the plaintiffs had failed to establish 
their right of way over this path of the 
way claimed and dismissed that part of the 
suit. I do not agree with the view of 
Mr. Justice Newbould. The question is, 
“where did the way run from and tof” 
It is not necessary to locate the exact 
position in which the way was enjoyed 
over the compound of the defendants Nos. 
1 to 3, nor is it necessary to show that 
any definite marked pathway over the com- 
pound was always used. By compound I 
suppose what we in England call the yard, 
namely, an open piece of land attached to 
the dwelling-house. If the plaintiffs 
establish the termint from which and to 
which the way runs, there is good author. 
ity for saying that they wonld be en- 
titled’ to have the right of way and that 
that right would be enjoyed in the way 
that the owners of the tenement point out, 
being the track cver which the way should 
be enjoyed; and, if not, then the plaintiffs 
would be entitled to enjoy the way by the 
nearest route. These propositions are sup- 
ported by the judgment of Lord Justice 
Mellish in the case of Wimbledon and 
Putney Commons Conservators v. Dizon (4). 
It must be noticed that the other Lord 
Justice sitting with Lord Justice Mellish 
was Lord Justice James and the remarks 
made by these two learned Judges must be 
taken to be of the highest authority. There 
is nothing in Jébananda Chakrabartt y. Kali. 
das Hallik (5), relied on by the learned 
Vakil for the respondents, which is, in any 
way, opposed to the observations of Lord 
Justice Mellisb. In fact, the observations of 
the learned Judges there, that the vay must 
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be enjoyed substantially in the same track, 
shows that it is not essential that it should 
be enjoyed over the very same track on 
each and every oscasion. We set aside the 
judgment of Mr. Justice Newbould and 
remit the case to the lower Appellate 
Court, for the learned Judge there to come 
to a finding as tothe termini of this way 
between the point on the plaintiffs’ home- 
stead from which they allege that they 
enjoyed the right of way upto the point 
P. In the event of. the learned Judge 
coming to the conclusion that there were 
those fixed termini between which this 
right of way was enjoyed, then if would 
be open to the defendants Nos, 1 to 3 to 
point out the way over their compound 
which the plaintiffs ought to enjoy; and, 
in the event of their not pointing ont 
and the track not being ascertained as has 
already been found by the learned Judge, 
then the plaintiff must enjoy the right by 
the nearest convenient track. On the other 
hand, if the terminz of this way cannot be 
ascertained, then the part of the plaintiffs’ 
alaim as regards their right of way over 
the homestead of the defendants must be 
dismissed. The respondents will get their 
costs in this appeal, before Mr. Justice 
Newbould and also before the lower Appel- 
late Court. 
Spassty HUDA, J.—I agree. 
Judgment set aside, 


ALLAHABAD HIGH COURT. 
Civic, Revision No, 206 or 1917. 
April 25, 1918. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. 
Banerji, Kt. 

BALGOBIND RAI AND OTHEES—— PETITIONERS 
VETSUS 
SHEORAJ RAI~ Opposite Parry, 

Amendment of decree —Decree of trial Court affirmed 
by Appellate Court—Judgment and decree of trial Court, 
variance betaveen— Decree to be amended 

In a suit on foot of a mortgage the plaintiff claimed 
the principal sum, interest upto date of suit and 
interest pendente lite and future interest. The 
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Munsif decreed the plaintiff’s claim “as proved” with 
costs and directed a decree to be prepared in tho 
terms of section 88 of the Transfer of Property Act. 
The decree was drawn upand it awarded the plaintiff 
interest at the contractual rate up to the institution 
of the suit and up to the date fixed for payment and 
future interest at 6 per cent. per annum. Defendant’s 
appeal was dismissed and the decree was made 
absolute. The defendant subsequently applied to the 
District Judge to amend the decree on the ground 
that there was a variance between the Munsif’s 
judgment and his decree. The District Judge 
granted the application and amended tho decree by 
ordering the provision for future interest and interest 
pendente lite to be deleted: 

Held, that in order to obtain an amendment of the 
decree it was necessary for the defendant to show, 
not a variance between the judgment of the Munsif 
andthe decree of the Munsif, but a variance between 
the judgment of the District Judge and the decree 
of the District Judge and that there being no such 
variance, the application should have been dismissed. 
[p. 877, col. 3.] 

Civil revision against an order of the 
District Judge, Azamegarh, 

Mr, Peary-Lal Banerji, for the Petitioners. 

Mr, Kamla Kant Varma, for the Opposite 
Party. 


JUDGMENT.—This applisation in revision 
arises urder the following circumstances. 
In the year 1905 a suit was brought on 
foot of a mortgage. The plaintiff olaimed 
the principal sum, interest up to date of 
suit and interest pendente lite and future 
interest. The Munsif decreed the plaintiff’s 
claim “as proved” with costs and directed 
a decree to be' prepared in the terms of 
section 88 of the Transfer of Property Act. 
The decree was drawn up and ib awarded 
the plaintiff interest at the contractual 
rate up to the institution of the suit and 
up to the date fixed for payment and future 
interest at 6 per cent. per annum. The de- 
fendant appealed.. He took no exveption to 
any alleged variance between the judgment of 
the Munsif and the decree. The District 
Judge dismissed the appeal. The decree was 
made absolute in the year 1906. The decree 
was put into execption from time to time and 
partially executed. The present application 
was made in May 1917 to the District 
Judge to bring the decree into accordance with 
the judgment, The learned Judge granted 
the application and amended the decree by 
ordering the provision for future interest 
and interest pendente lite to be deleted. It 
is against this order that the present ap- 
plication is made. On the general merits 
it seems to have been a very belated ap- 


Vol. XLVI] 


INDIAN CASES. 


377 


NILMONY CHOWDHURY Y. DURGA CHARAN CHANDER, 


plication. Asa matter of faot the decree 
only awarded the plaintiff what he was 
legally entitled to. The judgment of the 
Munsif was certainly capable of being read 
as decreeing all that the plaintiff claimed 
and if this were the proper construction 
of the judgment, there would have been no 
variance between it andthe decree. But the 
application for amendment of the deeras had 
to be made to the District Judge. Now the 
District Jaodge’s judgment was to uphold 
the desree of the Munsif and to diamiss 
the appeal. It was necessary for the ap- 
plisant to show, not a variances between the 
judgment of the Maunsif and the decree of 
the Munsif, but a variance batseen the 
judgment of the District Judge and 
the decree of the District Judge. It is 
quite clear that there was no variance of 
any kind between the judgment and the 
decree of the District Judge. We. hold 
that the Court below had no jurisdiction to 
amend the decree. We accordingly set aside 
its order and dismiss the application for 
amendment dated the 17th of May 1917 
with costs in both Courts. Oosts in this 
Court will include fees on the higher soale. 
Application dismissed. 





CALCUTTA HIGH COURT. 
APPEALS FROM Oxpers Nos. 312 ro 314 
or 1917 
WITH | 
Roures Nos. 710 ro 712 of 1917, 
April 4, 1916. 
Fresent:—Mr. Justice Richardson and 
` Mr, Justice Walmsley, 
Ix No. 312 or 1917. 
NILMONY CHOWDHURY —OULAIMANT— 
; APPELLANI 
In No. 813 or 1917 
PURNA CHANDRA DUTTA—C.tatuant— 
APPELLANT 
In No. 314 or 1917 
BASANTA KUMAR NANDI—~C.Laimantr— 
APPELLANT 
TEPUS : 
DURGA CHARAN CHANDER 


AND OTHERS—RESPONDENTS IN ALL, 
Provincial Insolvency Act (ILI of 1807), ss. 18 (8), 
36, 47, powers of Court under-—Receiver in insolvency, 


N 


whether judicial officer—-Scope of s. 18 (3)— Person in 
possession of insolvent’s property, claiming adversely to 
insulvent, whether can be removed by Court-—~Suil by 
Receiver at instance of creditor—Liability of 
creditor. 

A Beceiver appointed by the Court under the 
Provincial Insolvency Act is not a judicial officer and 
has no jurisdiction to make anything in the nature 
of a judicial enquiry. The Court may, however, for 
the purpose of informing its mind in determining 
what action should be taken, direct the Receiver to 
make an administrative inquiry into the circum. 
stances of a case. [p. 880, col. ¥.] 

The power of the Insolvency Court to. enquire 
judicially whether athird party in possession claiming 
on his own account is a mere benamidar of the ingol- 
vent, and to enforce an order requiring him to deliver 
possession to the Receiver, depends, in cases which 
do not come within section 386 of the Provincial 
Insolvency Act, onthe true construction of clause 
3 of section 18. Where the bernani character of the 
person is admitted or where the veilis transparent 
and the insolvent is in substantial beneficial pos- 
session, the Court may orderthe delivery of the 
property to the Receiver; bat where the alleged 
benamidar is in possession claiming adversely to the 
insolvent, then any claim made by the Receiver or 
by a creditor that the property is really the pyro. 
perty of the insolvent, can only be enforced by suit 
in the regular Courts. [p. 3&0, col. 2; p. 382, col. 1.] 

Bansidhar v. Kharagjit, 26 Ind. Cas, 926; 87 A. 65; 
12 A. L. J. 1273, not followed. 

When an Insolvency Court at the instance of n 
creditor directs a suit to be instituted eby the 
Receiver, the proper course is to make the order on 
terms, namely, that the creditor should put the 
Receiver in funds and indemnify him against the 
costs of the suit. [p. 382, col. 2.] 

An appealfrom an order under section 18 (8) of 
the Provincial Insolvency Act is subject to the leave 
“i a District Court or the High Court. [p. 381, col. 
1. 

The powers referred toin section 47 of the Pro- 
vincial Insolvency Act are powers to be exercised in 
proceedings which the Insolvency Court has juris. 
diction or authority to entertain under other pro- 
visions of the Act. [p. 38], cols. 1 & 2,] 

Lalji Sahay Singh v, Abdul Gani, 7 Ind, Cas. 765; 
15 CO. W. N. 253 at p. 257; 12 C: L. J, 452, followed, 

Semble.—-Clanse (3) of section 18 of the Provincial 
Tnsolvency Act covers the dismissal of an agent or 
gomushia subject to the terms of his appointment or 
the removal of atenant, subject to the conditions of 
his lease, but not the case ofa person in possession 
claiming adversely to the insolvent. [p. 38), col. 2.] 


Appeal against the orders of the ‘District 
Judge, Hooghly, dated the 18th of Juna 
1917. 

FACTS appear from the judgment, 

Babu Bepin Bekary Ghose (with him Babu 
Mohesh Ohunder Banerjee), for the Appellants. 
—These appeals arise out of certain pro- 
ceedings in insolyency before the District 
Judge of Hooghly. The learned District 
Judge had no jurisdiction to appoint a Re- 
ceiyer in this case of the properties of whioh, 
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prima facie, the appellant is the owner by 
virtue of the deed of transfer, dated the 18th 
Maroh 1913. He had also no jurisdiction 
to enquire into the reality of the transfer, 
t.e., whether the properties transferred to 
the claimant-appellant belonged in sub- 
stance to the applicant for insolvency. The 
learned Judge also ordered the properties 
in the possession of the appellant by virtue 
of the transfer from the applicant for in- 
solvency to be placed in the possession 
of the Reseiver in insolvency, and all these 
orders were made before the applicant was 
adjudged en insolvent. The procedure 
adopted and followed by the learned Judge 
is a novel one, as it is not warranted by the 
provisions of the Provincial Insolvency Act 
(III of 1907). Refers to sestion 16 (1), 
gestion 18, sub-sestions (1) and (3), sections 
20, 30. 

The order appointing the Receiver of the 
properties transferred to and in the pos- 
session of the claimant claiming adversely 
to the applicant for insolvency was made 
without jurisdiction. Furthermore, the 
learned Judge fell into a serious error in 
askinge the Receiver in insolvency to make 
any enquiry as-to whether the properties 
in question were transferred benamz or 
not. 

Where there is a transfer for consideri stion 
toa third person, and that transfer does not 
some within the purview cf section 35, no 
power is given to a Provincial Insolvency 
Court to enquire into the title to the pro- 
perty notin the possession of the applicant 
for insslvency. The Provincial Insolvensy 
Act does not authorize the Court to enquire 
into all questions relating to title to property 
as between the applicant for insolvency and 
third persons so as to oust the jurisdistion 
of the regular Courts. The question of title 
to such property should not be decided in a 
summary trial by the Insolvency Court. It 
has been held that where there is a dispute 
as to ownersbip, the Provincial Insolvensy 
Court should not enter into the question of 
title. Refers to In re J. M. Lucas (1). 
See also in this connection section 36 (4) 
and (5). Under section 102 of the English 
Bankruptcy Act the County Courts have not 
been given authority to deside disputed 
questions of title. So the Provincial In. 
solvency Courts in India haye not been given 

(1) 28 Ind, Cas 469; 42 O. 109 at p: 113. 


any power to deal with and deside disputed 
questions of title in a summary trial. The 
proper procedure would be that the Receiver 
in insolvency should bring a regular suit 
on behalf of the insolvent for declaration 
of the insolvent’s title to the properties 
alleged to have heen transferred by the 
insolvent, and such a suit should be brought 
with the sanction of the District Judge. 
The Provincial Insolvency Court has got no 
authority to decide such disputed questions of 
title in a summary way. Refers to Joy 
Chandra Das v. Mahamed Amir (2) desided 


by Fletcher and N. Chatterjea, JJ., on the 
17th August 1917. The ease reported 
as Bansidhar v. Kharagjit (3), which 


appears to be against the appellant, has not 
been rightly decided. Section 18 (3) of the 
Provincial Insolvency Act refers to the case 
where the property is in the possession of 
an agent or servant. Refers to Order XL, 
rule 1 (2), of the Civil Procedure Code. 
The desision of the lower Court is based 
on the ease raported as Bansidhar vy. Kharag- 
jit (3), bat I submit the decision in the 
Allahabad gase is not correct and cannot be 
supported in view of the statutory provisions 
referred to above. 

The learned Judge has also erred in dele- 
gating his judicial functions to the Receiver 
in insolvency to hold an enquiry as to 
whether the property belongs tothe appli- 
cant for insolvency. A Receiver in insol- 
vency is nota judicial officer and has no 
jurisdiction to make a judicial enquiry. The 
learned Judge had no jurisdiction to aake 
an enquiry ina summary way as to whether 
the present appellant is a benamidar of the 
applicant for insolvency and to delegate his 
powers and judicial functions to this Recviver 
in insolvency. Refers to Jagannath v, 
Lachman Dis (4), Upendra Mohan Saha 
Chowdhurt y. Brindaban Behary Saha Pra- 
manik (5). The oase of Jagrup Sahu v. 
Ramanand Sahu (6), which seems to be 
against me, is distinguishable, and does not 
touch the present question in dispute, be- 
cause there the insolvent was in possession 
of the property. The Insolvency Court 


(2) 44 Ind. Cas. 143; 22 C. W. N. 702. 

(3) 26 Ind. Cas. 926; 37 A. 65; 12 A. L, J. 1273. 
(4) 26 Ind. Cas. 32; 36 A. 549; 12 A. L. J. 889. 

(5) 20 0. W. N. exxxii (132). 

(6) 40 Ind, Ons, 373; 89 A, 633; 15 A. L, J, 788, 
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sannot decide any question of title or owner- 
ship of the property not in the, possession 
of the insolvent. That must be done by the 
Reseiver in insolvency instituting a regular 
suit with the sanction of the Court. 

Dr. Dwarka Nath Mitter (with him Babu 
Monindra Nath Banerjee), for the Respond- 
ents,—Seation 36 of the Provincial Insolvency 
Ast applies to fictitious transfers within two 
years, but the Insolvency Court is not limited 
to such transfers only. Refers to sections 18 
(3) and 38 of the Act. The Insolvency Court 
has jurisdiction to enquire into the reality 
of transfers whether such transfers are with- 
in two years or not, otherwise the difficulty 
will be this that the applicant for insol- 
vency in anticipation of his insolvency 
may make a number of transfers, and the 
Reseiver in insolvency shall have to goon 
taking the sanction of the Court for filing suits 
for declaring the insolvent’s title to those 
properties, in other words, to launch into a 
series of litigations. The Insolvency Court 
has got jurisdiction to place benamz pro- 
perties in the hands of the Receiver in 
insolvency. See Bansidhar v. Kharag it (3), 
Jagrup Sahu v. Ramanand Sahu \6), Desraj 
y. Sagar Mal (7). There is no substance in 
the contention that the question of title 
cannot be enquired into by the Insolvency 
Court and san be determined only by a 
Civil Court of competent jurisdiction. It 
is only a matter of form. As regards the 
proceedings before the Receiver, see section 
92 of tha Insolvency Act. As regards the 
proceedings to be followed by the Insol- 
vency Court, see section 47. Section 36 
does not apply to this case; moreover, 
there is nothing 1 in section 36 which shows 
that the enquiry of the Insolvency Court is to 
be limited to transfers within 2 years. 
Under section 47 of the Act the Insolvency 
Court can make an enquiry by following 
the procedure laid down in the Oivil Pro- 
cedure Code. 

Babu Bepin Behary Ghose, in reply. 

JUDGMENT, 

Ricyarnson, J.—This appeal arises out 
of certain proceedings in insolvency before 
the District Judge of Hooghly. 

The material facts as stated to us are as 
follows :— 

Bhobotara Mullick and hig nephew Tri- 
pura Chandra Mullick, as tenants-in-common 


(7) 31 Ind. Cas, 716; 38 A, 87; 13 A, L, J, 1064; 


in equal shares of a property comprising an 
area of 24 bighas, purported, by an instru- 
ment, dated the 16th March 1913, to convey 
it to Nilmony Chowdhury, the appellant, for 
consideration of Rs. 2,000, 

On the 25th June 1915 Bhobotara applied 
to be adjudicated insolvent. Apparently the 
petition was opposed, and on the llth 
February 1916, before the order of adjudi- 
gation was made, a Receiver was appointed 
of the petitioner’s estate at the instance of 
the opposing creditor. On the same day, at 
the instance of the ereditor, the Receiver 
was diranted by the District Judge to take 
possession of certain properties, including the 
appellant’s original half share in the pro- 
perty apparently conveyed to the appellant. 
It is to that half share that this appeal 
relates. Two other properties apparently 
conveyed to the appellants in Appeals Nos. 
313 and 314 are the subject-matter of those 
appeals. The three cases run on parallel 
lines and were heard together both in the 
Court below and before us. Though this 
judgment deals primarily with the case of 
the appellant Nilmony, it will also govern 
the other two appeals. 


The order of adjudication was made on 
the 15th February 1916, 

On the 20th March following the appel- 
lant fled an application before the District 
Judge stating that he was the true owner 
of the property in question under the con- 
veyance in his favour, and on the 2Sth 
March the District Judge ordered the Re. 
ceiver to make an inquiry and report within 
ten days, 


Objections appear to have been taken in 
the appellants’ behalf, not only to the Re- 
ceiver making any inquiry, but also to the 
jurisdiction of the Court to direct an in- 
quiry by him. The Court was further asked 
to define the scope of the inquiry. In the 
result, on the 12th May 1916, the Receiver 
was directed to report (1) whether he had 
taken possession of the property; and (2) to 
whom the property belonged. 


On the 29th May 1916, the appellant filed 
a petition in which he prayed, inter alia, 
that “if the Court thinks that evidence 
should be gone into to ascertain the owner- 
ship of the property, the Court will be 
pleased to take such evidence itself as it 
thinks necessary.’ No order was made 
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except one extending the time within which 
the Receiver was to submit his report. 

The Reseiver went on taking time. On 
the 19th August 1916 the Reseiver and the 
appellant both applied for summons on wit- 
nesses. Thereafter a formal inquiry was 
held, witnesses were examined on oath 
(though it seems none of the appel- 
lants tendered any) and on the 7th 
February 1917, the Receiver submitted his 
final report. He came to the conelusion 
“that the right, title and possession of the 
properties included in the said thres kobalas 
are with the insolvent (so far as hig un- 
divided half share is concerned) and that 
the alleged transfers are mere benami trans- 
actions effected with a view to defraud the 
oreditor No. 1.” 

Meanwhile on the 17th January 1917 the 
appellant Nilmoni had filed another peti- 
tion protesting against the whole of the 
proceedings ab initio and praying the Court to 
withdraw ita order of the 10th February 
1916, in regard to the Receiver taking 
possession of the property, and to cansel the 
subsequent orders and proceedings of tha 
Court and the Receiver in respect thereof. 

On the 24th March 1917 the appellant 
filed a petition of objection to the Reseiver’s 
report. ‘ 

On the 16th June 1917 the oase was 
heard by the District Judge and on the 
18th June he delivered the judgment from 
which this appeal has been preferred. 
The respondents are the ereditors who 
opposed the insolvent’s petition and the 
Receiver. 

In regard to the objections on the ground 
of jurisdiction, the District Judge held, 
mainly on the authority of the decision of 
the Allahabad High Court in Bansidhar v, 
Kharagjit (8), that the Court had power 
to inquire into the reality of the alleged 
transfers. 

On the further question whether the in- 
quiry should be held by the Court or the 
Reseiver, the District Judge held, in: effect, 
on the authority of the same case, that the 
inquiry should be by the Court. He directed 
that the matter should be re-opened and 
that the parties should state their respective 
cases in writing, so that issues might be 
framed, 

He made another order to which excep- 
tion is taken. As to costs, he directed that 


the appellant Nilmony and the other two 
appellants should, “having regard to the 
circumstances’, pay half the costs of the 
inquiry before the Receiver, irrespective of 
the result.” 

Now, in my opinion, the proceedings be- 
fore the Receiver were entirely miscon- 
ceived. I do not doubt that the Court, for 
the purpose of informing its mind and deter- 
mining what action should be taken, was at 
liberty to direct the Receiver to make an 
administrative inquiry into the  circum- 
stances, Buta Receiver is not a judicial 
officer and has no jurisdiction to make any- 
thing in the nature of a judicial inquiry. 
A glance at the list of the duties and powers 
of a Raseiver given in section 20 of the 
Provincial Insolvency Act (III of 1907) 
will show that judicial funotions are wholly 
foreign to his position in relation to the 
insolvent’s estate. I am of course not re- 
ferring to an Official Receiver appointed by 
the Local Government under section 19 and 
exercising such judicial or quasi» judicial 
powers as may be conferred on him by rules 
framed by the High Court under section 52, 
I am dealing with the case of an ordinary 
Receiver whose duties and powers under 
section 20 are executive in their character. 

The power of the Insolvent Court to in- 
quire judicially whether a third party in 
possession, claiming on his own account, isa 
mere benamidar of the insolvent, and to .en- 
force an order requiring him to deliver 
possession to the Receiver, depends, in cases 
such asthe present, which do not come 
within section 36 of the Act, on the true 
construction of clause (3) of section 18, 

By section 16, on the making of an 
order of adjudication, the whole of the 
insolyent’s property, with certain immaterial 
exceptions, besomes vested in the Court or 
the Receiver. 

Clause (1) of section 18 empowers the 
Court to appoint a Receiver for the property 
of the insolvent, and says that “such pro- 
perty shall thereupon vest in such Receiver.” 
The appointment should be made “at the 
time of the order of adjudication or at 
any time afterwards”, and not before the 
order of adjudication as was done in the 
present oase. 

Clause (3) of the section lays down that 
when the Court appoints a Receiver, it may 
remoye the person in whose possession or 
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custody any such property as aforesaid ie, 
from the possession or custody thereof, A 
But the important proviso is added “that 
nothing in this section shall be deemed 
to authorize the Court to remove from the 
possession or custody of property any person 
whom the insolvent has not a present right 
so to remove.” 

- Certain other sections were referred to 
in the argument as throwing light on the 
extent of the power so conferred and so 
qualified. 

Clause (d) of section 20 clearly shows 
that the Act contemplates the possibility of 
the Receiver being driven to legal pro- 
ceedings in the ordinary Courts to get in the 
insolvent’s property. 

Section 35 relates to property of the in- 
solvent taken in execution. 

Sections 36 and 37 confer a limited power 
onthe Court to avoid and annul transfers 
in certain gases. Section 36 relates to 
voluntary transfers within its scope made 
within two years before the adjudication. 
Section 37 deals with what is known as 
preference and empowers the Court on that 
~ ground to annul any transfer in favour of 
a creditor made within three months of the 
date on which the petition for adjudication 
is presented. 

Section 38 protects, subject to the three 
sections which precede it, bona fide trans- 
actions entered into ie the insolvent 
ineluding transfers for valuable 
consideraticn made by him at any time 
before the adjudication. The section is 
not of much assistance, as it does not 
protest pretended transfers without con- 
sideration. 

The appeal bako section 46, by clause 
(2) gives an appeal as of right to the 
High Court from original orders made by 
a District Court under certain sections 
including sections 36 and 37, but not in- 
cluding section 18 (3). An appeal from 
an order under section 18 (3) is subject 
by clause (8) of section 45 to the leave 
of the District Court or the High Court. 

Section 47, which was mentioned on be- 
half of the  respondent-creditor, deals 
mainly with the procedure to be followed 
in ‘proceedings under this Act.” The 
powers referred to are powers to be exercised 
in proceedings which the Court has jurisdiction 
or authority to entertain under other pro- 


visions of the Act [Lalji Sahay Singh v. Abdul 
Ghni (8)]. The section, therefore, carries the 
matter no further. 

If we return to section 18 (3) I shouid 
have thought prima facie, apart from the 
Allahabad coase, that the clause was not 
intended to authorize the removal of any 
person whom the insolvent himself sould 
not remove without the aid of legal pro- 
ceedings. The language of the proviso 
follows that of Order Ali, rule 1 (2) of 
the Civil Procedure Code. The clause 
would cover the dismissal of an agant or 
gomashta subject to the terms of his ap- 
pointment, or the removal of a tenant 
subject to the conditions of his lease, but not, as 
Ishould hava thonght, the case of a person in 
possession claiming adversely to the insolvent. 

The power is conferred by language 
which differs largely in form and presumably 
also in effect from the language of the 
Presidensy Towns Insolvency Act (LIT 
of 1909). Apart from the provision in 
clause (5) of section 36 of the Presidency 
Act (corresponding to section 27 of the 
English Bankruptcy Act of 1883), there is 
the wide power conferred by segtion 7 
(corresponding to section 102 of the English 
Act of 1833). No such power is to be 
found in the Provineial Act. It has been 
held, moreover, that even under the Presi- 
dency Act, the jurisdiction is discretionary 
and that in a difficult case the parties 
may be relegated to a suit [In re Seehasz (9)]. 

A similar view of the effect of the 
Provincial Act appears to have been taken 
in two unreported decisions of this Court 
in Appeal from Order No. 146 of 1917 [Satya 
Kumar Mukherjee v. Manager Benares Bank 
(10) ] decided by Walmsley and Greaves, JJ., 
on the 12th July 1917, and Appeal from Order 
No. 213 of 1915 [Joy Chandra Das v. 
Mahamed Amir (2)) desided by Fletcher 
and N. R. Chatterjea, JJ., on the 
17th August 1917. In the former coase 
the District Judge had issued an injunction 
restraining the insolvent from dealing with 
certain promissory notes standing in his 
name of the value of Rs. 26,000 odd, 
The appeal was from an order refusing 
to dissolye the injunstion, and it was 


(8) 7 Ind. Cus, 765; 15 C. W. N. 253 abp. 257; 12 
C. L. J. 452. 

(9) 46 Ind. Oas. 196; 22 O. W. N. 335 at p. 338, 

(10) 46 Ind. Cas. 335; 22 C, W, N, 700. 
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allowed on the ground that there was no 
€vidence upon which an injunction should 


have been granted. There was, however, 


a further point as to an order of the 
District Judge directing an inguiry into 
the matter by thé Receiver. As to that 
it was said: “We treat the order of the 
District Judge as being simply a direction 
to the Receiver to inquire and report for 
his, the Judge’s own, information and we see 
no harm in that being done. When the 
report has been made, it will be for the 
Judge to consider whether upon the fasts 
before him he should direct the Receiver 
to bring a suit in order that the question 
of title may be desided, or whether the 
oase is go clear, that is to say, that the 
title is not really in dispute that it oan 
be dealt with in the insolvency without 
the necessity of a suit. If the question 
of title is seriously in dispute we state 
for the information of the Judge that he 
should direct the Receiver to bring a suit 
to have the question determined.” 


Tt is true that in neither case is any 
express mention made of section 18 (3) 
but puesumably the clause was referred to 
in argument. 

It is also true that benam? transactions 
are unquestionably very common in this 
country and thatan Insolvency Court which 
cannot deal with such transactions at first 
hand may in some cases be somewhat 


handicapped. Bat we must administer 
the law as it is and as the Act stands, 
the result seems to be that where the 


benami sharaster of the title is admitted 
or where the veil is transparent and the 
insolyent is in substantial beneficial pos- 
session, the Court may order the delivery 
of the property tothe Receiver. But where 
the alleged benamidar is in possession 
claiming adversely to the insolvent, then 
any Glaim made by the Receiver or by a 
creditor that the property is really the 
property of the insolvent can only be en- 
forced by suit in the regular Courts. 


In arriving at this conclusion I differ 
with great respect from the view adopted 
by the Allahabad High Court in Bansidhar’s 
case (8). That case does not appear to 
have been cited in Jagrup Sahu v. Ramanand 
Sahu (6) where more guarded language is 
used, 
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lf the Court at the instance of a oreditor 
directs a suit to be instituted by the 
Receiver, the proper course, as Fletcher, J., 
points out | Joy Chandra Das v. Mahamed 
Amir (2)], is to make the order on 
terms, namely, that the oreditor should 
put the Receiver in funds and indemnify 
him against the costs of the suit, 

In my opinion this appeal should be 
allowed, the proceedings before the Receiver 
should be declared to be of no judicial 
effect, and the order of the District Judge 
directing a further enquiry before himself 
should be set aside. Any possession whioh 
the Receiver may bave taken, under the 
order of the 10th February 1916, must 
be restored to the appellant, 

As to the costs of the inquiry before 
the Receiver, it is suggested for the creditor- 
respondent that the appellant acquiesced 
in the inquiry. There was, in my opinion, 
no acquiescence on his part. He took 
every opportunity to protest against the 
proceedings. The District Judge’s order 
as to costs should also be set aside. The 
costs of the inquiry before the Receiver, 
and other costs in the Court below and 
the costs of this appeal must be paid in 
the first instance by the respondent oreditor. 
If any of the properties in question in 
this appeal and the analogous appeals is 
recoyered by suit instituted at his instance, 
then out of the proceeds he will be entitled 
to reimbursement of any money he may 
have paid as costs under this order. 

The Rules are sufficiently disposed of by 
this judgment. - No further order is 
necessary. 

WALMSLEY, J.—I agree. 

Appeals allowed, 
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Where parties onter into a bargain for the sale of 
property of any nature, if the real intention is that 
the right to property should pass, the mere fact of 
non-payment of part or even the whole of the con- 
sideration will not make the deed of transfer 
‘fictitious.’ [p. 388, col. 2.] 

The non-payment vf consideration, however, may 
often he very strong evidence that the deed was not 
intended to operate, [p. 383, col. 2.] 

Second appeal from a decree of the District 
Judge, Moradabad. 


Mr. S. M. Sulaiman for Mr. Iqbal Ahamed, 
for the Appellant. 


Mr, Peary Lal Banerji, for the Respond- 
ents, 


JUDGMENT.—This appeal arises out of 
a suit brought under the: following sireum- 
stances. Defendants Nos, 2 and 3 had sold 
some property to Moti Ram, defendant No. 1. 
As the result of thattransaction Moti Ram 
owed the defendants Nos. 2 and 3 the sum of 
Rs. 8C0. Defendants Nos. 2 and 3 sold their 
rights to the plaintiff by a deed, dated 
the 19th of May 1914. The consideration 
as set out in the sale-deed was as fol- 
lows: - Rs. 1£880 already due by the 
ladies to the plaintiff, Rs. 150 paid before 
the Registrar and a covenant to pay the 
balance of the purchase money (Rs, 750) 
by monthly instalments of Rs. 20. The 
plaintiff instituted the present suit and he 
made parties thereto the original debtor, 
Moti Ram, and the two ladies. Moti Ram 
pleaded that he had already paid the debt. 
The ladies pleaded that they had mot 
got the consideration which the plaintiff 
agreed to give them. It is true that they 
alleged in the written statement that the 
deed was ‘fictitious,’ but it is equally 
clear from their evidence and from the 
details of their pleas tbat they never 
intended to allege that the deed was never 
intended to be acted upon or that they did 
not intend to transfer the right to sue Moti 
Ram to the plaintiff. On the contrary it 
igs quite clear from the evidence of the 
ladies themselves that they intended that the 
right to sue should pass to the plaintiff. 
Their real allegation was that the 
plaintiff had not fulfilled his bargain 
with them. The Courts below bave fcand 
that Moti Ram never paid the ladies. There 
was also a finding by the Courts that the 
consideration for the assignment had not 
been paid by the plaintiff to the ladies. This 
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finding was arrived at in this way. The 
Court found that the Rs. 1&8-8-0 was never 
due. If this Snding be correct, it would 
rather goto show that the price which the 
plaintiff is supposed to have given to the 
ladies was intentionally inflated by both 
sides, This would not be atall an unreason- 
able view to take, and it is supported by some 
remarks which the Jearned District Judge 
makes inthe course of his judgment. He 
seems to consider that Rs. 750 would have 
been a very large sum for the plaintiff to pay 
for the right to recover Rs. 800 from Moti 
Ram. Rs. 150 was really paid before the 
Registrar but the ladies say, and their evi- 
dence was believed by the District Judge, 
that immediately after the payment of the 
Rs. 150 the plaintiff said to the ladies that 
he wantsd that money to commence the 
litigation against Moti Ram. This would 
really mean that the Rs. 150 part of the 
consideration was paid but was immediately 
borrowed again by the plaintiff. With 
regard to the rest of the consideration it 
was not intended by. the terms of the deed 
that it should be paid at once. But there 
was a covenant that the balance should 
be paid by monthly instalments of Rs, 20. 
We may at once remark that where parties 
enter into a bargain for the sale of pro- 
perty of any nature, if the real intention 
is that the right to the property should 
pass, the mere fact of non-payment of 
part or even the whole of the considera- 
tion will not make the deed of transfer 
“febitions’. The non-passing of considera- 
tion may often be very strong evidence 
that the deed was not tutended to operate. 
But in the present case upon the pleas of 
the ladies themselves and on their evidence 
it is absolutely clear that the intention 
was that the right to sue Moti Ram for 
the Rs. 800 should pass to the plaintiff, 
The very evidence which was given with 
regard to the Rs. 150 shows this, because 
the ladies themselves say that the plaintiff 
told them he wanted the Rs. 150 to bring 
a suit. Both the Courts below have dis. 
missed the suitagainst Moti Ram. Having 
regard to the finding that Moti Ram owed 
the money and that he had not repaid 
the money to the ladies, this decision seems 
to have been a very unsatisfactory one to 
every one concerned except to Moti Ram, 
The ladies, assuming that they were defraud. 
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ed to some extent by the plaintiff, would 
get absolutely nothing. We think, upon 
the faots as found by the Court below, the 
plaintif was clearly entitled to a decree 
for the full amount claimed against Moti 
Ram. Defendants Nos. 2 and 3 have not 
appealed but even in their absence, we 
think, we can give some effect to the 
finding of the Court below, namely, that 
they did not receive the consideration. 
We think that they should have a lien 
or charge on the amount which the 
plaintiff realises under the decree whioh 
we intend to pass for the sum of Rs, 
G00. 

We allow the appeal, set aside the 
decree of both the Courts below, grant the 
plaintiff a decree against Moti Ram for 
the amount claimed including interest up 
fo the date of the decree at the rate 
claimed, with further interest from the 
date of the decree to the date of realisa- 
tion at 6 per cent. per annum on Rs. 
800, the principal amount claimed, and 
costs. We allow costs in all Courts includ- 
ing in thig Court fees on the higher scale. 
We direst that the defendants Nos. 2 and 3 
shall have a lien or charge against the 
plaintiff for the sum of Rs. 600 on the 
amount reslised by the plaintiff from 
Moti Ram, that is, when the amount is 
realised it will be allocated in the follow- 
ing way, namely, in the first place in 
payment of the plaintiff's costs and in the 
next place in payment to the defendants 
Nos, 2 and 3 to the extent of Rs. 600 and the 
balance to the plaintiff. 

Appeal allowed, 
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RESPONDENT, 
Mortgage—Interest payable in paddy—Mortgage, 
mature of —Contract Act (IX of 1872), s. 74—Interest, 
penal rate of, how to be dealt with, 
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A suit to enforce a mortgage for a certain sum of 
money on which the interest is payable in paddy is 
a suit to enforce a charge of money on immoveable 
property. [p. 385, col. 2.) 

A penal rate of interest on a mortgage bond may 
be reduced but should not be wholly disallowed. 
[p. 888, col. 2.] 


Appeal against the decree of the District 
Judge, Bankura, dated the 6th April 1916, 
modifying that of the Subordinate Judge of 
that district, dated the 31st of August 1914, 

FACTS material to the report will appear 
from the following extrasts from the judg- 
ment of the lower Appellate Court:— 

“The plaintiff has sued on a mortgage- 
bond of which the principal is Rs. 199, 
which in spite of the receipt of interest 
of Rs. 121 has acenmulated at compound 
interest according to the claim to a sum 
of Rs. 1,681. The learned Subordinate 
Judge has found that the rate of compound 
interest, being well above the rate of simple 
interest prescribed in the bond, was penal 
and he has desided that it should not 
have been enforsed as the ordinary rate 
of interest is a full and sufficient remune- 
ration of the amount of loan, 

The question whether the rate of 
compound interest is penal or not depends 
on the value of paddy at the time of 
the due date of the bond. The learned Subor- 
dinate Judge finds that that rate was Rs. 4-5-0 
according to the evidence for the defence, 
which he believes. 

Cn appeal it is contended that the 
learned Subordinate Judge was wrong, in 
that one defence witness No. 4 admits the 
present rate to be Rs. $3 and in that the 
plaintiff has produced evidence to this 
effectalso. * * * *#* * REX KER HH 

The question whether the interest is 
penal or not depends on the state of the 
market at the time of the contract, for 
the question is whether the bargain was an 
overhand and unconscionable one and in my 
opinion the lower Court had ample 
materials on the evidence of the defence 
witnesses (particularly that of defence 
witness No, 5 who was not cross-examined 
on the rate prior to 1319) for holding 
that the lower rate is the correct one. * 
ke KR ER 

The interest was, therefore, 4 Maps, ze,, 
16—20 per cent. The compound interest at 
2 salis per Map is 25 per cent. The 
question is whether the Court should 
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exclude the compound interest altogether 
as has been done by the lower Court 
or whether it should reduce if to the 
rate of simple interest. On this point, I 
think that the lower Court, though recent 
rolings give a wide discretion, has acted 
somewhat too leniently towards the 
mortgagors, If is not a case quite on the 
same footing as Ohallaphroo v, Banga 
Behary Sen (1), where the rate was 5858 
per cent. per annum. The rate is ex- 
cessive, but not so toa violent degree. 

The fair course in the opinion of the 
Court will be to consider the question 
of compound interest as it lay between 
the parties at the time of the bargain and 
to consider the price of paddy then 
obtaining (and on this point I take the lowest 
price given to be the fair one)in the 
absence of any good proof of a higher 
price) and then to fix the rate of compound 
interest at that rate, ie, J6 per cent. 
throughout to the expiry of the period of 
grace. This in the opinion of the Court 
is the fairest decision that can be made. 

The appeal is allowed in part,” 

Babu Paresh Nath Mitter, for the Appel- 
lant.—This appeal is on behalf of the 
defendant and it arises out of a suit 
to enforce a mortgage bond. The first 
question for decision is whether the rate 
of interest is penal, The rate of coom- 
“pound interest is greater than the rate of 
simple interest and so it is penal. Refers 
to Rani Sundar Koer v, Rat Sham Krishen 
(2). The second question for decision is, 
whether the suit has been barred by 
limitation. 

[Babu Karunamoy Bose, for the Respond- 
ent.—This point was not taken in the 
written statement and in neither of the Courts 
below and cannot, therefore, be taken for the 
first time in second appeal. | 

If on the face of the facta on the 
record the suit is time-barred, it can be 
raised in appeal, On the authority of the 
ruling of this Hon’ble Court reported aa 
Rash Bihari Das v. Kunjabihari Patra (8) 
the present suit is barred by limitation. 


a 3I Ind. Cas. 394; 20 C., W. N. 408; 22 C. L, J. 


© (2) 11 ©. W. N. 249; 9 Bom. L. R. 804; 17 M. L.J. 
48; 2 M. L. T.75: 34 C. 150; 4 A. |L. J. 109; 5 0. L. J. 
106; 34 I. A. 9 (P. C.). 


. (8) 87 Ind, Cas. 805; 24 O. L. J, 848. 
25 


t 
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That case is an authority for the pro" 
position that where the interest is payabl® 
in paddy the suit must be brought within 
six years. 

Babu Kerunamoy Bose, for the Respond- 
ent, not called upon. 

JUDGMENT.—This appeal must be 
dismissed. On the first point the learned 
Judge adopted the view that the rate 
was a penal rate and he reduced the rate 
both of simple interest and of compound 
interest. It is now said that the whole 
provision must go out of the mortgage- 
deed because it is found to be a penalty. 
That is obviously not so. 

The other case that the suit is barred 
by limitation is not proved. The suit 
was to enforce a mortgage for Rs, 199 
and the interest payable in paddy. It is 
quite clear that the suit was a suit to 
enforce a charge of money on immoveable 
property. That being so, it was not barred 
by limitation. 

The appeal fails and is dismissed with 
costs, 


Appeal dismissed, 


PATNA HIGH COURT. 
FIRST APPEAL 
l May 8, 1918. 
- Present :—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
Raja DHAKESWAR PRASAD SINGH 
—- PLAINTIFF —APPELLANT 
versus 
JIOO CHOU DH RY— DEFENDANT — 
RESPONDENT. 

Court Fees Act (VII of 1870), s. 7 (4) (c)— Suit for 
declaration of invalidity of revenue sale and for con- 
frmation of possession-—Court-fee payable. 

A suit for a declaration that a revenue sale is 
invalid and for confirmation or restoration of posses- 
sion falls under section 7 (4) (c) of the Court Fees 
Actand an ad valorem Court-fee must be paid in 
respect thereof. [p. 386, col. 2; p. 387, col. 15 

FACTS.—The plaintiff was a purchaser 
of 8-annas Mokarrari interest in the village 
in question. The defendant, Mana Lal, had, 
it was alleged, purchased the entire 1G-annas 
proprietary right in the Ferzinama of the 
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defendant Moti Lal. Subsequently Mana Lal 
purchased theremaining 8-annas Mokarrari 
in the village. It was alleged that Manna 
Lal, with a view to avoid the plaintiff's 
Mokarrari interest, fraudulently got ithe 
proprietary interest in the village sold in 
defanlt of Government revenue. The 
plaintiff, therefore, brought the present suit 
and prayed amongst others for the following 
reliefs: — | 

l. That it may be adjudicated by the 
Court that the sale held for the arrears of 
Government revenue was quite irregular and 
illegal, that the necessary processes were 
issued and served irregularly, that the sale 
was brought about fraudulently by the 
defendants, that in consequence of the said 
. Irregularities the estate was sold fora very 
low price and that the said sale is by all 
means fit.to be set aside. 

2, That upon the adjudication of the 
“above pointsthe sale may beset aside. 

3. Thatby issue of an injunction de- 
fendants Nos. 1 and 2 may be restrained 
from taking possession of the estate until 
the dispoéal of the suit, 

4, That the plaintiff's possession may 
be confirmed. If during the pendency of 
this sait writ for delivery of possession be 
issued by the Collectorate and the plaintiff 
be thrown ont of possession, the plaintiff 
may then be put in possession. 

The plaintiff valued the suit for the 
purpose of jurisdiction at Rs. 2,000 and paid 
Court-fee on ten times the Government 
revenue. The Sub-Judge dismissed the suit. 
The plaintiff filed an appeal to the High 
Court and paid the same Court-fee on the 
‘memorandum of appeal. The Stamp Reporter 
reported that the suit fell under section 7, 
slause( 4) (c) of the Court Fees Act, and that, 
therefore, the fee leviable on the plaint and 
the memorandum of appeal was ad valorem on 
the jurisdictional value of the suit and of 
the appeal under section 7, slause (4) (e) of 
the Court Fees Act, read with section 8 of the 
Suits Valuation Act. The Taxing Officer 
agreed with the report of the Stamp 
Reporter and ordered the appellant to pay 
the additional Court-fees accordingly. In 
pursuance of the aforesaid order of the 
Taxing Officer the plaintiff-appellant paid 
ad valorem Court-fees on the memorandum of 
appeal but refused to pay the same on the 
plaint until the matter was decided by a 
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proper Bench. The case was, therefore: 
placed before a Division Bench constituted 
of the Hon’ble Mr. Justice Roe and the 
Hon’ble Mr. Justice Jwala Prasad. 

Mr. Gangadhar Das, for the Appellant. 

The Government Advocate, for the Re» 
spondent, 

ORDER. 

Roe, J.—I see no reason to depart 
from my views expressed as Taxing 
Judge. It is clear from a perusal of 
the plaint .that the plaintiff was of opinion 
that he conld not succeed in his suit 
without a declaration that the revenue 
sale was invalid by reason of fraud and 
irregularity in its conduct. The declaratory 
relief sought was, therefore, a necessary 
part of the suit. It is clear also that 
consequential relief was asked for in the 
shape either of confirmation or restoration 
to possession, The Court-fee payable was 
ad valorem on the property as valued for 
the purposes of jurisdiction. It is con- 
tended, however, that inasmuch as the 
Mokarrari of the plaintiff extended to only 
half of the properties sold, the Court-fee 
payable would be upon that half 
only. That is not a view which I can 
accept. The relief asked for was that the 
whole sale shonld be set aside and the 
estate was valued at Rs. 20,000. Ib ia 
clear that the plaintiff himself was of 
opinion that the whole value of the suit 


was Rs. 20,000. If that statement of 
value was not made for the purposes of 
jurisdiction the statement was without 


meaning. I am of opinion that the Re. 
gistrar’s views upon the Court-fees pay- 
able was correct and I would direct that 
the appeal be stayed under section 10, 
clause (2), until the deficit Court-fee on the 
plaint has beén paid on the plaint and if it is 
not paid within fourteen days the appeal 
will stand dismissed. The appellant will pay 
the costs to Government in this appli- 
gation, hearing fee two gold mohurs. 

JWALA Prasap, J.—I agree. This is a 
suit for declaration that the revenue sale 
is invalid and for sonfirmation or restora- 
tion of possession. On reading the reliefs 
in the plaint it is obvious that it somes 
clearly under section 7, clause (4) (e) of 
the Court Fees Act, whereunder the 
plaintiff is to pay ad valorem Court-fee 
as he has prayed for a declaration and 
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for consequential relief. I hava read the 
decision of my learned brother as Taxing 
Judge and I entirely agree with him. In 
a similar case, Mohamed Takibuddia Buddi 
v. Collector of the District of the 24-Parganas 
(1), where the plaintiff prayed to set aside 
a revenue sale and for possession, it was 
held that the suit was to obtain a declara. 
tory desres and for consequential relief. 
The principle of the desision in the casa 
of Arunachalam Ohetty v. Rangasamy Pillar 
(2) can well apply to this case, though 
that was a snit for declaration that a 
mortgage decree is not binding on the 
plaintiff and for an injunction staying de- 
fendants from exeouting the sale.. It was 
held that the suit came within sestion 7, 
clause (4) (c). The learned Vakil for the 
plaintiff has failed to distinguish the principle 
of that decision. 

The present suit was valued at Rs, 20,600 
and so was the appeal, as would appear 
from the memorandum valued at Rs. 20,00). 
The plaintiff should, therefore, pay ad valorem 
Court-fee on that amount. 


Appeal allowed. 
(1) 6 C. W. N. 157. 
(2) 28 Ind. Cas. 79; 88 M. 92229 M.L. J, 118; 
(1915) M. W. N, 118; 17 M. L. T. 164, 
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RESPONDENTS, 

Agra Tenancy Act (II of 1901), s. 22, proviso—Occu- 
pancy holding, jotnt—Death of one tenant—Succeasion 
~—Collaterals—Hinds Law, applicability of, 

Each of several tenants of a joint holding was in 
separate possession of specific plotsin the holding. 
On the death of one of them his widow continued to 
be in separate possession of that portion of the 
holding which the deceased had been in possession of 
during his lifetime. On the death of the widow the 
other tenants, who were the nearest reversioners of the 
deceased, claimed to succeed to the share of the 
decoased; 
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Held, (1) that although the plaintiffs did not share 
inthe cultivation of the specific plots held by the 
deceased tenant they did share in the cultivation of 
the holding in which he had an interest and that 
therefore, they were entitled to succeed to his share 
a 22 of the Agra Tenancy Act; [p. 388, 
col, 2, 

(2) that if section 22 of the Agra Tenancy Act did 
not apply to the case, the plaintiffs were entitled to 
succeed to the share of the deceased under the Hindu 
Law. [p. 888, col. 2.] 

When a Hindn dies the succession to his property 
is regulated by the ordinary rules of Hindu Law, 
save so faras those rules have been modified by the 
provisions of some Act. [p. 388, col. 2.] 

the 


Second appeal from a decree of 
Second Additional Judge, Aligarh, con- 
firming that of the Munsif, Koil, 

Mr. B., E. .O’Oonor (with him Mr. Pannalal), 
for the Appellants. 

Mr, Baldev Ram Mave, for the Respond- 
ents. 

JUDGMENT.—This appeal somes out of 
a suit in which the plaintiffs sought to 
recover certain shares in what they alleged 
to be an occupancy holding. A pedigrée 
will be found in paragraph 6 of the 
plaint. The common ancestor was a man 
called Girdhari. He had a number of 
sons and amongst them one Durjan “Singh. 
Durjan Singh had a son ramed Bhim Sen, 
who left a widow Musammat Jiwalia but 
no children. She died some 9 months 
ago before the present suit was instituted, 
and it is to recover a ths share of what 
Bhim Sen held in a certain holding (riz. 
one-fourth) that the present suit has been 
brought. One of the defendants Roshan 
Singh alleged that he had been adopted 
by Musammat Jiwalia with authority from 
Bhim Sen. It has been found by both 
the Courts below that this is not true 
and if the property was ordinary immoveable 
property, the plaintiffs would undoubtedly 
have been entitled to sucseed as the nearest 
reversioners. In the plaint the plaintiffs 
alleged that there was one large holding 
in two villages, that the descendants of 
Girdhari had remained in possession there- 
of but that it was still a joint holding, 
the rent of which was jointly paid tothe 
Zemindar. Roshan Singh admitted that 
the holding in the two villages was entered 
in a joint khata as alleged in paragraph 
2 but denied the rest of the paragraph. 
The 14th paragraph of the written statement 
ig as follows:— Although the whole khata 
is recorded as joint in papers yet all 
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tbe persons are in separate possession of 
their shares in the ocultivatory holding. 
The ZGemindar has admitted the contesting 
defendant to be in possession of the culti- 
vatory holding and to be adopted son.” 
No issue was framed in either of the 
Courts below as to whether or not there 
was only one ossupancy holding. But as 
we have shown, it was specifically alleged 
‘in the plaint that there was but one 
occupancy holding, that is to say, that all 
the lands in the two villages constituted 
one holding as between the landlord and 
the several persons who were entitled to 
the occupancy holding, and that the rent 
was a joint one. These allegations were 


certainly not specifically denied in the 
written statement of Roshan. It is ad- 
mitted that the land is recorded as one 


-holding and the papers on the record show 
that it is recorded as a holding at ore 
joint rent. The old and the present 
Patwari were also examined and their 
evidence goes to show that the holding is 
a joint holding, although the different 
persons in possession cultivated at 
different times separate portions. We 
hold that there was only one bolding. 
We assume for the purposes of our 
decision- that Bhim Sen was in separate 
possession during his lifetime of certain 
specific portions of the holding and that 
after his death Musammat Jiwalia con- 
tinued to be in separate possession of that 
portion of the kolding whioh Bhim Sen 
had been in possession of during his life- 
time. We also accept, as we are bound 
to do, the finding of the Court below that the 
plaintiffs are the nearest reversioners and that 
Roshan Singh was not the adopted son of Bhim 
Sen. The questicn which we bave to deside 
is, whether the plaintiffs were entitled to a 
decree under these circumstances. The first 
Court decided sgainst the plaintiff, because 
it thought that Musammat Jiwalia, having 
come into possession before the passing of 
the Tenanoy Act, had thereby acquired an 
absolute title to the portion of the ocoupanoy 
holding in possession of which Bhim Sen 
was before his death. This is not clearly 
correct. If Bhim Sen bad been a sole tenant 
of an occupancy holding and died before 
the passing of the Act, his widow would 
have succeeded him under the provisions 
of ihat Act but on her death the succession 
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would be regulated by the provisions of 
the present Tenancy Act. The lower 
Appellate Court decided against the plaintifie, 
upon the ground that the plaintiffs being 
collateral heirs were not entitled because 
they did not share in the cultivation of 
the spesific plots held by Bhim Sen and 
after his death by Musammat Jiwalia. When 
a Hindu dies the succession to his property 
is regulated by the ordinary rules of 
Hindu Law, save so far as those rules have 
been modified by the provisions of some 
Act. The only provision which could prevent 
the plaintiffs being entitled to succeed upon 
the death of Musammat Jiwalia is section 
22 of the present Tenancy Ant. Section 22 
allows a collateral heir to sosseed failing 
lineal descendants in the male line ard 
other heirs as mentioned in the section. 
But it contains a proviso that no collateral 
relative shall be entitled to inherit who 
did not share in the oultivation of the 
holding at the time of the tenant's death. 
If this section applies at all to the circum. 
stances of the present case, then it is clear 
that while the plaintiffs did not share in 
the cultivation of the specific plots held 
by Bhim Sen they did share in the cultiva- 
tion of the “holding” in which Bhim Sen 
had an interest. “Holding” in the proviso 
clearly means holding as that expression 
is defined in the Tenancy Act, If we were 
asked to hold and did hold that section 22 
only applies while the question arises as 
to the succession of an entire occupancy 
holding, then, the section not applying to 
the circumstances of the present case, the 
ordinary rules of Hindu Law would prevail 
and the plaintiffs wculd be entitled to 
succeed. 

We allow the appeal, set aside the decrees 
of both the Courts below and give the 
plaintiffs a deoree for possession of the share 
claimed. We send back the case to the 
Court of first instance directing it to make 
an erquiry ag to mesne profits up to the 
time of the institution of the suit and also 
up to the date of delivery of possession as 
mentioned in Order XX, rule 12. The 
C urt below wil! then make a final decse~ 
as to the amount of the profits The responi- 
ents must pay the costs in all Courts 
including in this Court tees on the higher 
scale. 

Appeal allowed, 
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HARDW4RIMULL DIBIGHAND V. LACHMANDAS PURUK CHAND. 


CALCUTTA HIGH COURT. 
APPEAL From OrDER No. 53 of 1918. 
May 6, 1918. 
Justice Fletcher and Mr. 
Justice Smither. 
HARDWARIMULL DIBICHAND— 
Devenpant-—APPELLANT 
te7sus 
LACHMANDAS PURUKCHAND— 
PLAINTIFF—- RESPONDENT, 

Mortgage suit—Floating charge—Recsiver, uppoint- 
ment of, without entering into evidence, validity of. 

The defendant mortgaged to the plaintiff by a docu- 
ment in the English form certain premises, and the 
good-will and the stock-in-trade in the business carried 
on therein ware pledged by way of a floating charge to 
secure the money that would become due from the 
mortgagor to the mortgagee. The mortgage contained 
a proviso that at no time during the continuance of 
the security would the mortgagor permit the stock- 
in-trade to fall below a certain value. Default 
having been made inthe payment of interest, the 
floating charge matured,and the mortgagee instituted 
a suit to enforce the floating charge and applied to the 
Gourt for the appointment of a Receiver in order 
to preserve the stock-in-trade and to prevent the 
assets including all the actionable claims relating to 
the business from being lost to the mortgagee. The 
Court, without taking any evidence, appointed 8 
Receiver after offering to allow the mortgagor to 
remain in possession on giving proper security: 

Heid, that the appointment was valid and proper. 
(p. 390, col. 1.] 

Appeal against the order of the Sub- 
ordinate Judge, Darjeeling, dated the 8th, 
19th and 24th January 1918. 


FACTS.-—-The plaintiff-respondent insti- 
tuted asuitfor the recovery of adebt under 
a mortgage. The mortgage was an anomalous 
mortgage. Properties mortgaged amongat 
other immoveables included a going businesa. 
With respect to this property the mortgage- 
deed ran thus — The mortgagors (defendants- 
appellants) do bereby transfer, hypothesate, 
pledge, assign and mortgage unto the. said 
mortgagee (plaintiff-respondent) .. 
all the beneficial interests, good- will of ‘the 
said mortgagors in their said shop business 
„and other debts. now due or here- 
after to become due to them...,,........00 
account of the said shop business from 
anybody ...... that may be recovered or 
become entitled to in connection with the said 
shop business and also all contracts ard 
agreements that have been or may 
hereafter be entered into with the said 
mortgagers and to which they may or can 
be entiticd on account or in respect of 
the eaid shop business; and also all stock- 
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in-trade, materials, goods, fixtures, articles 
and things which may now or from time 
to time belong to the said mortgagors on 
account of tbe said trade or business.” 

The day the plaintiff instituted the suit 
he applied for the appointment of a Receiver. 
An adinterim Receiver was appointed and 
then after hearing the defendant and 
without taking any evidence the following 
order was passed :— 

“As regards the Receiver’s appointment 
the. defendant says this is prejudicing his 
going business. I have no desire to do 
this and I am quite willing to cancel the 
Reseiver’s appointment, if the defendant 
will give acceptable security for the difference, 
if there should be any, between the amount 
which on the account mutually adjudyed 
be found due from him and the amount 
that may’ be realised by sale of the mort- 
gaged properties...” 

The defendant says he is unable to give 
security as directed. The appointment of 
the Receiver is, therefore, confirmed.” 

The defendant appealed against the above 
order. . 

Babu Rishindra Nath Sarkar, for the 
Appellant.—My contention is that the order 
ig not in accordance with the procedure inas- 
much as it is based on no evidence, and in 
support of my contention I rely on Ghanushyam 
Misser v. Gobinda Mont Dasi (1), Nidheswart 
Dabi v. Abhoyesyari Dabi (2), Mathuria Debya 
v. Nhibdoyal Singh Hazari (3), Eustern Mort- 
gage and Agency Co., Itd. y. Rakea khatun t4) 
and also on Woodroffe on Receivers, page 161. 

Mr. J. B. Sen, (with him Babu Hiralal 
Chuckerbutty forthe Respondent, was not 
heard in reply. 

JUDGMENT. 
FLETCHER, J.— This is an appeal by the 
defendant against an order of the learned 

Subordinate Judge of Darjeeling appointing 
a Receiver in a suit to enforce a mortgage 
security. The case isan extremely simple 
one. The defendant mortgaged to the 
plaintiffs by a document in the English 
form certain premises and the good-will and 
the stock-in trade in the business carried 


(1) 7 0. W. N. 452. 

(2) 15 C. 818; 13 Ind. Jur. 258; 7 Ind, Dec. (N, 8.) 
1128. 

(3) 5 Ind. Cas. 27; 140. W. N. 252, 

(4) 17 Ind. Cas, 202; 16 C. W. N. 997. 
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on therein were pledged by way of a 
floating charge to secure the money that 
would become due from the mortgagor to the 
mortgagees. The mortgage ' contained a 
proviso that at no time during the continu- 


ance of the security would the mortgagor _ 
permit the stock-in-tradé.to fall below the ? 


value of Rs. 1,400, Default being made in 
the payment of interest, the floating charge 
matured and attached to the property that 
was on the premisesat the time the charge 
ceased to float. Therefore, all the stock-in- 
trade that was onthe premises atthe time 
the mortgagees determined to enforce the 
floating charge became a portion of the 
mortgage security and in order to preserve 
that and to prevent the assets inaluding all 
the actionable claims relating to the business 
from being lost to the mortgagees, the 
mortgagees applied to the Court for the 
appointment of a Receiver. It is impossible 
to imagine a clearer oase for the appointment 
of a Receiver. How are the outstanding 
debts going to be secured to the mortgagees 
except by the appointment of a Receiver? 
How cgn the stock-in-trade, when the mort- 
gagees intervene and ask the Court to 
preserve for their benefit, be protected except 
by way ofa Receiver? The appeal seems to 
me to be an extremely idle one, more 
especially so when the learned Judge of the 
Court below showed indulgence to the 
mortgagor by offering to allow him to remain 
in possession of the property if he would 
give security for the full, value thereof as 
mentioned in his order. ' The mortgagor was 
not able to comply with these very easy 
terms offered to him by the learned Judge 
and not having done so, we cannot interfere 
with the discretion which, in my opinion, 
was rightly and properly exercised by the 
learned Subordinate Judge in appointing the 
Receiver. The present appeal fails and must 
be dismissed with costs one hundred rupees. 

- Let the record be sent down without delay. 

SMITHER, J.~- I agree, 

i. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Frast Appear From ORDER No. 113 or 1917. 

April 30, 1918. 
Present: —dustice Sir P. C. Banerji, Kt., and 
Mr Justice Abdul Raoof. 
HINGO SINGH AND OTHERS— DEFENDANTS 
— APPELLANTS 
tersus 
JHURI SINGH AND OTHERS— PLAINTIFFS 
—- RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11, O. IX, 
vr. 8,6, O. XVI, rr. 2, 3—Absence of defendant— 
Plaintif, failure of, to produce evidence—Dismissal of 
suit for want of prosecution, whether dismissal on 
merits—‘Want of prosecution,’ meaning of—Second suit 
for same relief, maintainability of—Precedwre—Res 
judicata. 

On a date fixed for hearing and production of 
evidence by the parties in a case, the defendants did - 
not appear. One of the plaintiffs, who was also general 
attorney of the other plaintiffs, was present but he 
adduced no evidence. Thereupon the Court dismissed 
the suit for ‘want of prosecution.’ The plaintiffs 
applied to haye.- the .dismissal set aside, but their 
application was refused on the ground that their 
remedy was a separate suit. Thereupon the plaintiffs: 
brought another shit for the same relief: 

Held, (1) thatinasmuch as all the plaintiffs were 
present through their general attorney, the Court 
must be deemed to have acted under Order XVII, 
rule 3, and to have dismissed the suit on the merits 
and not under Order IK, rule 3, and that, therefore, 
a second suit on the same cause of action was not 
maintainable; [p. 391, col. 2.] 

(2) that the words ‘want of prosecution’ could oniy 
be understood as meaning that the plaintiffs did 
nothing to support theirclaim,i e., that there was 
no evidence on the récord which established their 
claim. [p. 391, col. 2.] 


First Appeal from an order of the Sub. 
ordinate Judge, Jaunpur. 

Mr. S. M. Sulaiman, for the Appellants, 

Mr, M. L. Agarwala, for the Respondents. 


JUDGMENT.—Th‘s is a somewhat unfor- 
tunate case. The fasts whioh have given rise 
to it areas follows. The pleintifis, who are 
six in number, brought a suit for the same 
relief which they have claimed in the 
present suit. That case was taken up for 
kearirg and one „cf the plaintiffs was 
examined. The parties then informed the 


= Court that they would abide by the deposition 


of a particular person, A date was fixed 
and on that date the person named appeared 
but refused to make any sfa‘ement. There- 
upon the case was postponed and the 
15th of September 1914 was fixed for hearing 
and the parties were ordered to produas 
their evidence on that date. On the 15th of 
September 1914, when the case was called 
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on for hearing, the defendants or their Plea- 
der did not appear. The plaintiffs’ Pleader 
also did not appear. One of the plaintiffs 
Jhuri Singh was present but he did not 
“prosecute the suit”, by which we understand 
the trial Court to mean that he adduced 
no evidence. Thereupon the Court made 
an order dismissing the suit “for want of 
prosecution” (ba-adam-pairawi). The plaint- 
iffs applied to have this dismissal set aside 
but their application was refused - on the 
ground that their remedy was a separate 
suit. They thereupon instituted the 
present suit for the same reliefs. The 
Court of first instance dismissed it on the 
ground that the suit was not maintainable in 
view of the dismissal of the former snit. 
It held that the dismissal must be deemed 
to be a dismissal on the merits under Order 
XVII, rule 3 of the Code of Civil Procedure, 
and, therefore, a subsequent suit could not 
be maintained. This decision of the Court 


of first instance was reversed by the lower 


Appellate Court, which was of ‘opinion that 
Order XVII, rule 2 of the Code of Civil 
Procedure, was applicable to the case and 
that the suit was maintainable. That 
Court accordingly remanded the case to the 
Court of first instance. From this order 
of remand the present appeal has been filed, 

The question we have to consider ig, 
whether under the circumstances mentioned 
above, a secona suit is maintainable. It is 
clear that on the date which was fixed for the 
hearing of the former suit, namely, on the 
15th of September 1914, what the Court 
had to do, when it took up the case, was 
to ascertain whether the parties were present 
and which of them. After this the Court 
had to take action under the provisions of 
Order IK. If neither party was present 


it had to dismiss the suit under rule 3 of - 


that Order. In that oase the remedy of 
the plaintiffs would be either to apply to 
have the suit restored or to bring a fresh 
suit on the same sause of action, if not 
barred by limitation. If the plaintiffs were 
present and the defendants were absent, the 
Court had to proceed under rule 6 and hear 
the case ex parte. If the plaintiffs were 
absent and the defendants were present, it 
had to proceed under rule 8 and decide the 
case accordingly, In the present case one 
of the plaintiffs Jhuri Singh was, as stated 
gboye, present and this is also stated in 
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the judgment of the Court which heard ‘the 
first suit. It has been found in this snit 
and the finding was never impugned, that 
he was the general attorney of all the other 
plaintiffs. Therefore, we must take if that 
all the plaintiffs were: present before fhe 
Court, through Jhuri Singh, who appeared 
for himself and represented the other 
plaintiffs as their general attorney. As the 
plaintiffs were present, the Court could not 
take astion under rule 3 and the only rule 
under which if could proceed was rule 6. 
In proceeding under rule 6 it had to consider 
whether the plaintiffs’ case was proved and 
it could either decree the claim or dismiss 
it. In the present case the Court dismissed 
the claim. We must hold that the- case 
was dismissed under Order IX, rule 6, 
because the plaintiffs: did not satisfy the 
Court by the evidence on the : record or 
any evidence whish they might have produced 
that their case was a true one. The Court, it 
ig true, did not say that it dismissed the suit 
because no evidence was adduced which 
satisfied the Court that the claim wasa 
true one, but the Court said that, there 
was an absence of prosecution, These words 
can only be understood” as meaning that 
the plaintiffs did nothing to support their 
alaim, that is to say, that there was no 
evidence which established the claim. The 
Court’s action could only beunder Order X VIT, 
rule 3, that is to say, the Court decided 
the case npon the materials before it. We 
are unable to hold that under these 
circumstances the suit must be deemed to 
have been dismissed under Order XVII, rule 
9 read with Order IX, rule 3, It was 
not a case in which the plaintiffs were absent 
nor was it a case in which the plaintiffs’ Plea- 
der was presert but had no instructions. If 
rule 3 of Order IX had applied, the plaint- 
iffs certainly would have been entitled to 
bring a fresh suit. As that rule, under 
the circumstances of the present case, could 
not apply, the dismissal can only be regarded 
ag one on the merits and thus bars the 
suit. It is true 
that when an application was made to the 
Court to restore the suit to its original nam- 
ber, the Court seemed to think the dismissal 
was one under Order IX, rule 3, but as 
has already been pointed out, that dismissal 
as a matter of fact was not and could not 
be one under Order IX, rule 3, and, therefore, 
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no application could be made under rule 
4 of; that!Order. We think that the view 
taken by “the Court ‘of first instance was 
right. We accordingly allow the appeal, 
sət aside the order of the Court below and 
restore the desree of the Court of first 
instance with costs. 
Appeal allowed. 


PATNA HIGH COURT. 
Ovurrack Crrevit, 
AppgaL FROM AprenLate Decree No. 21 
or 1917. 
April 17, 1918. 
Present:—Mr. Justice Chapman and 
Mr. Justice Roe. . 
SATY ABADI GOUNTIA AND ANOTHER-— 
PLAINTIFF 3 = APPELLANTS 
VETEUS 


IBEDIADHAR BAR PANDA AND cTHERS~ 


DEFENDANTS— RESPONDENTS. 

Civil ° Procedure Code (Act V of 1908), s. 11, 0. 
XXIII, r..1—Res judicata— Withdrawal of suit with 
leave -to bring fresh suit on ground of insufficiency of 
evidence, effect of-~—Appellate Court, daty of. 

If a mit is dismissed on the ground that as con- 
stituted it cannot succeed, the dismissal is not res 
judicata,’ however erroneous may be the idea that 
the frame of the suit bars a decision. Ifit is dis- 
missed for oe of evidence, the decision is final. 
[p. 394, col. 1 

An Appellate: Court hasno jurisdiction to dispose 
of asuit properly constituted Otherwise than on the 
merits [p. 894, col. 1.2 

Plaintiff's suit was dismissed by the trial Court on 
the ground that the evidence on the record was not 
suficient to prove his case. In appeal the Appel- 
late Court allowed the plaintiff to withdraw the suit 
with liberty to bring a fresh suit on the ground that 
he had not been able to adduce evidence necessary 
for the substantiation of his claim: 

Held, that a subsequent suit by the plaintiff on the 
same cause of action was barred by the rule of 
res judicata. [p. 394, col. 2.) 


Appeal from a devision of the Sub-Judge, 
Sambalpur, dated the 5th December 1916, 
reversing that of the Additional Munsif, 
Sambalpur, dated the 12th May 1916. 

Mr. B. N, Misra, for the Appellants. 

Mr. Biswa Nath Sinha, for the Respond- 
ents. 

JUDGMENT. 
. Roz, J.—The plaintifs in 
Satyabadi Gountia and Udaikar Gountia, 
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and the 


‘the same 


this care, . 
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sued the defendant, Bediadbar Bar Panda, 
and others for resovery of possession of 
14:32 acres of raiyate land. The defendant 
put in a plea that the suit was barred by. the 
rule of res judicata by virtue of “the 
decree in Civil Suit No. 5 of 1908 of the 
Court of the Subordinate Judge, Sambalpur, 
as the presiding Judge of the Appellate 
Court, passing order in Appeal No. 1 of 
1909 allowing withdrawal of he suit.” 
Suit No. 5 of 1908 was a suit between 
the same parties. For purposes of the 
argument it may be taken that the matters 
now in issue were substantially in issue 
in the formersuit. The case of the plaintiffs 
now is that the land sued for formed part of 
their .razyatt holding and that the defendants 
were their under-racyats upon these lands. 
The defence set up was that the defendants 
were never the sub-tenants of the 
plaintiffs but that the plaintiffs had 
surrendered their holding to the defend- 
ants, who, as Zemindars of the village, 
had entered into possession on the basis 
of that surrender. These were the allega- 
tions in the plaint of Suit No. 5 of 
1908 and if, indeed, there was actually a 
decision inthe former suit, it must be said 
that the present suit is barred by the rule of 
res judicata. 


The learned Subordinate Juve bas held 
that the suit is so tarred, his decision 
being ` based -on Kali Prasanna Sil. v. 
Pancnanan Nandi (1). That case is -not 
distinguishable from the present case. There 
had been a decision on the merits in tke 
Court of first instance and on appeal the 
plaintiffs as appellants had made an 
application under section 373 of the Ccde 
of Civil Procedure of 1882 for leave to 
withdraw from the suit, inferalia, on the 
ground of their inability to produce the 
necessary evidence in time, whereupon the 
Appellate Court made an order to this 
effect, “the appeal is dismissed with costs 
plaintiffs’ suit allowed to be 
withdrawn with leave for fresh action for 
subject-matter, if not barred.” 
The Caloutta Division Bench held that the 
order .of the lower Appellate Court was 
made without jurisdiction and vpon thia 
point followed the decisions in Kharda Co, Lid. 


(1) 33 Ind. Cas. C70; 23 C. L, J. 459; 20 Ọ W.N, 
1000; 44 0. 367. - 
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vi Durga Charan Chandra (2) and Mabulla 
Sardar v. Hemangini Debi (3), and concluded 
the judgment with the following words: “Con- 
sequently that order having been mada 
without jurisdiction a fresh suit should 
never have been brought, and the defend- 
ant was perfectly competent and was 
within his right when he raised the 
point that the matter was res judicata.” 
In the case before us the suit was dis- 
missed upon its merits, The Courtof first 
instance had held that “no evidence had 
been given that the patiah of Russel’s 
Settlement corresponds tc the numbers in 
dispute.” In the petition to withdraw the 
appeal and the whole suit this omission 
was described as a formal defect. An 
order was made upon this petition that 
the appeal might be withdrawn and the 
suit dismissed with permission to bring a 
fresh suit. It was not dcfinitely stated in 
that order that the defects referred to in 
the petition were to beregarded as formal 
defects. 

The facts seem ta be widely different 
from those of the case of Robert Watson 
& Co. v. Collector of Zillah Ratshahye (4). At 
the same time the principle on which that 
case was decided affords good authority for 


the view taken in the case of Kali 
Prasanna Sil v, Panchanan Nandi (1). 
The plaintiffs had brought a snit to 


establish their title to a patni taluk. The 
first issue framed was on the questinn of 
the locus stand: of the plaintiffs and upon 
this question a commission had been 
issued. That commission had been 
returned with a certificate that the wit- 
nesses had not been presented for examin: 
ation, and the Judge finding no exouse 
for the plaintiffs’ neglect had’ dismissed 
their suit for want of evidense, but at 
the same time had recorded that the order 
was not intended to bar the plaintiffs 
from proceeding as if the action had not 
been brought. The plaintiffs had appealed 
to the Saddar Court of Calcutta, and their 
Lordships of that Cours had stated: “It 
appears to us that we must look upon 
the ‘judgment of the lower Court as deter- 


(2) 5`Ind. Cas. 187; 11 C. L. J. 45, 

(3) d Ind. Cas 629; 11 C. L. J 512 À 

(4) 13 M.I A. 160;12 W. R.P. C. 43; 3 B.L, R. 
P. ©, 48; 2 Snth, P. 0. J. 269; 2 Sar. P, C. J. 500; 20 
E.R. 611, 
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plaintifs had failed to 
establish their title to sue; and that an 
order of dismissal was pronounced upon 
the evidence.” The appeal was heard as a 
regular appeal. The Court was unanimous- 
ly of opinion that the plaintiffs had 
entirely failed to make good their grounds 
of appeal, as to inability to produce their 
witnesses. The appeal was, therefore, die- 
missed. A fresh suit was brought, resulting 
in an appeal to the Privy Counail. The Judicial 
Committee were of opinion that the decres 
in the former suit was in effect a dis- 
missal of the suit upon the merits not- 
withstanding the reservation sontained in 
the original deoree. The ground for so 
holding was that there was no provision 
in the Indian law for what is known in 
England asa non-suit. “Inall those cases,” 
their Lordships say, “the suit fails by 
reason of some point of form, but their 
Lordships are aware of no case in which, 
upon an issue joined, and the party having 
failed to produce the evidence which he 
was bound to produce in support of that 
issne, liberty has been given to him to 
bring a second suit, except in the par- 
ticular instance that is now” before them.” 
The case which gave rise to the plea of 
res judicata had been decided in 1556, 
The first Civil Procedure Code is dated 
1859. The provision for withdrawal with 
permission to bring a fresh suit was in 
that Gcde even .more widely framed then 
section 373 of the Code of 1882. Never. 
theless the Judicial Committee held that 
the dismissal of a suit for failure to bring 
the necessary evidence was in fact a failure 
on the merits notwithstanding a reserva- 
tion made that a fresh suit might be 
brought. The more recent desisions on the 
question of vres judicata seem to depend 
more closely on the question whether the 
point in issue has been previously decided 
or not. The leading oase is that of 
Sheosagar Singh v. Sitaram Singh (5). At 
page 58 their Lordships said: “To support 
a plea of resjudicata it is not enough that 
the parties are the same and that the 
same matter is in issue, The matter must 
have been ‘heard and finally desided’, If 
there had been no appeal in the first suit 


mining that the 


(5) 24.1, A. 50; 24 C. 616; 1 ©. W.N. 297; 7 Sar, P, 
C. J. 124; 12 Ind, Doo. (N. 8.) 1079 (P. C.), 
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the decision of the Subordinate Judge 
would no doubt have given rise to the 
plea. But the appeal destroyed the finality 
of the decision. The judgment of the lower 
Court was superseded by the judgment of 
the Court of Appeal. And the only thing 
finally desided by the Court of Appeal was 
that in a suit constituted as the suit of 
1885 was, no decision ought to have been 
pronounced on the merits.” In referring 
to the history of the previous litigation 
at page 54 their Lordships have pointed 
out that, “though the learned Subordinate 
Judge had made adecree upon the merits, 
the judgment of the Appellate Court had 
proceeded expressly on the footing that 
it was not necessary to come to a decision 
on the question at issue and so the appeal 
was dismissed”. To even stronger effect 
is the desision of the Judicial Committee 
in Parsotam Gir v. Narbada Gir (6), At 
page 513 itis said: “The question is rot 
whether the judgment of the High Court 
in 1886 was right, but whether it did or 
did not finally decide the present question 
as between Nepal Gir and Narbada Gir. 
It wopld be a contradiction in terms to 
say that the .Court had finally desided 
matters which it expressly left ‘untouched’ ”. 
As I understand these two decisions there 
has been no attempt therein to modify the 
decision in the case of Robert Watson & Oo. v. 
Oollector of Zillah Rajshahye (4). If a suitis 
dismissed on the ground that as constitut- 
ed it could not succeed, the dismissal is 
not res judicata, however erroneous may 
be the idea that the frame of the suit 
barred a decision. If it is dismissed for 
want of evidence, the decision is final, As 
held in the case of Kharda Oo., Lid. v. Durga 
Charan Chandra (2) and Mabulla Sardar v. 
Hemangint Debi (3), the Court of Appeal has 
no jurisdiction to dispose of a suit properly 
constituted otherwise than on the merits. In 


the case before us the petition of the 
appellant in the previous action, asking 
leave to withdraw the appeal on the 


ground that he had not been able to adduce 
evidence necessary for the substantiation 
of his case, was a clear sdmission that 
the decision of the lower Court could not 


(6) 21 A. 505; 1 Bom. I. B 700,30. W.N. 517; 
26 I, A. 175; 7 Sar, P. C.J. 5389 Ind, Deo, (N. 8.) 
1028 (P. C.). 
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on the merits be assailed. The suit finally 
stood dismissed not on the ground that 
there was any formal defect in the plead- 


ings, but on the ground that the Coart 
bslow could not on the evidence before 
it have made a decree in the plaintiffs’ 


favour, I am not prepared to hold that 
the decision of tke Subordinate Judge 
may be ignored as being without jurisdic- 
tion for; if that be so, tbe appeal bas 
not in fact been heard, and there has 
been no decision at all, and the point 
in issue is still open between the- parties. 
I am of opinion that the appeal was heard, 
and that the decision of that appeal 
was that the evidence on the record was 
not sufficient to support the plaintiffa’ case. 
In this view of the matter I consur in 
the view taken by the Court below that the 
question in issne has been decided in a 
previous suit, and would dismiss this appeal 
with costs. 
CHAPMAN, J.—I agree. 
Appeal dismissed, 


ALUAHABAD HIGH COURT. 
Stconp Civit APPRAL No, 1135 or 1916. 
April 25, 1918. 

Present: —Sir Henry Richards, Krt., Chief 
Justice, and Justice Sir P. O, Banerji, Kr. 
MOHN I — PLAINTIFE-— APPBLLANT 
versus 
BAIJ NATH asp OTHERS— [DEFENDANTS 


— RESPONDENTS, 

Provincial Insolvency Act (IIT of 1907), s. 22, appli- 
eability of-- Property attached in execution of decree 
against insolvent -- Suit for declaration by real owner, 
maintainability of, 

Plaintiff’s house was attached in execution of a 
decree against S. 9. was subsequently declared an 
insolvent and his property vested in the Receiver, 
Plaintiff's objection was dismissed by the executing 
Court and he brought a suit for declaration of his 
title to the house, impleading the Receiver as a 
party defendant: 

Hild, that section 22 of the Provincial Insolvency 
Act had no application to the case, inasmuch as 
the plaintiff was not complaining of any act or 
decision of the Receiver but was complaining that 
the execution Court had disallowed his objectién 
and decided that the house was the property 6f 
the insolyent. [p. 395, col. 1.] ` 
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“Second appeal from a decree of the 


Firat Additional District Judge, Aligarh. 
Mr. Narain Prasad Asthana, for the 
Appellant. 


Mr. B. E. O'Conor (with him Messrs, Peary 
Lal Panerji and Panna Lal), for the Respond- 
ents. 

JUDGMENT. —This appeal arises out of 
a suit for a declaration of right. The 
plaintiff claimed a certain house as being her 
property. ‘The house had been attached by 
one Baij Nath in execution of a decree against 
Salig Ram and Sagar Mal. Salig Ram and 
Sagar Mal were declared insolventa and 
any property they had, vested in the Receiver. 
The Musammat, as already stated, claimed 
the property as being hers and said that 
it did not belong to Salig Ram or to Sagar 
Mal. Her objection having been disallowed, 
she was o'early entitled to bring a suit 
for a declaration of her title and a necessary 
pariy to that suit would be the Recaiver 
in insolvency, who represented the claims 
Gif any) of Salig Ram and Sagar Mal 
and their creditors. Both the Courts below 
have dismissed the suit as being barred by 
the provisions of section 22 of the Provincial 
Insolvency Act. That section is as follows: 
“If the insolvent or any of the creditors 
or any other person is aggrieved by any 
act or decision of the Receiver, he may 
apply to the Court, and tbe Court may confirm, 
reverse or modify the act or decision 
complained of and make such order as it 
thinks just.” The plaintiff in the present 
case was not complaining of any act or 
decision of the Receiver in the insolvency. 
She was complaining that the Court which 
was executing the decree of Baij Nath 
had disallowed her otjection and decided 
that the property was the property of the 
insolyents. It seems to us that section 
22 does not apply under the circumstances 
of the present case (see Jhunkoo Lal v. 
Peary Lal (1)]. The lower Appellate Court 
has relied upon the case of Mool Chand vw, 
Murari Lal (2). The facts there were 
quite different. The property had not 
been attached in execution of a decree 
but had been taken possession of by the 
Receiver as being property belonging to the 
bankrupt. 

(1) 88 Ind. Cas, 618; 15 A. L, T. 49 at p. 56; 89 A. 


204, 
(2) 21 Ind. Cas. 702; 36 A. 8; 11 A, p. J, 979, 


We allow the appeal, set aside the decree 
cf the lower Appellate Court and remand 
the case to that Court with directions to 
re admit the appeal and deal with it accord- 
ing to law. Costs here and heretofore 
will be costs in the cause, Costs in this 
Court will include fees on the higher 
soale, 

Case remanded 


CALCUTTA HIGH COURT. 
ÅPPRALS FROM ÅPPELLATE DECREES 
Nos. 3026, 3307, 3308 ann 3309 or 19125. 
April 9, 1918, 
Present:——Justice Sir Charles Chitty, KT., 
and Mr. Justice Smither. 

In S. A. Nos. 8026, 3807 anp 3308 

or 1915 à 
AMRITA LAL GHOSE AND ANOTHER— 
DEFENDANTS —ÅPPELLANT8S 
ING. A. No. 3309 or 1915 
NIM TARAN NASKAR — DEFENDANT 
—ÅPPELLANT 
Versus 5 
NARAIN CHANDRA CHAKRABARTY 
AND ANOTHER—PLAINTIFF3 — 


RESPONDENTS, 

Landlord and tenant—Rent, suit for—Tenant, insol- 
vency of—Receiver, whether necessary party. 

To a suit for arrears of rent where one of the 
tonants has been adjudicated an insolvent, the 
Receiver of his estate in insolvency is not a necessary 
party, if the suit is regarded as a simple money suit. 
[p. 397, col. 2.] 

A Receiver in a Mnffasil insolvency stands on 
much the same footing as the Official Assignee in the 
Presidency Towns, so that he is not a necessary or 
proper party to a suit against the insolvent for the 
recovery ofa simple money-debt. [p. 397, col. 1.] 


Appeals against the decrees of the Second 


Additional District Judge, 24-Per- 
ganas, dated the 23rd Angust 1915, 
affirming those of the Munsif, Baruipur, 


dated the 22nd December 1913. 

FACTS appear from the judgment, 

Babu Baranasibast Mukerjee (with him Babu 
Mohini Mohan Chatterjee), for the Appellants. — 
The defendants’ case was that the holdings in 
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arrears were within the sub-ténure held by the 
defendants’ father. To establish this sub- 
tenure a petia executed by the tenure- 
holder in favour of the defendants’ father 
was produced. Both the paita and the 
kabuliyat were found to be forgeries and 
the defendant was under the sanction of 
Court prosecuted for using these forged 
documents. The trial Court, however, as also 
the District Judge in appeal have on a full 


consideration of the evidence found both 
the documents to be genuine. These are 
facts which have come into existence 


during the pendensy of the appeal in the 
High Court, and I pray that the evidence 
may be re-considered in the light of these 
recent judgments and for this purpose there 
may be a ramand to the lower Appellate 


Court. This sourse is necessitated in the 
ends of justice specially as the findings 
that the documents are forgeries may 


operate as res judicata. 


[Carrry, J—No, we refuse to consider 
this matter, or to make a demand on that 
ground. | 

Then arises the question whether the 
decree made by the lower Appellate Court 
san ba mentioned in the fase of its own 
findings. 


The tenansies are alleged to have existed 
since the time. of the defendants’ father, 
One of the heirs of the original tenant, 
therefore, has not been made a party to 
the rent suit and the learned District Jadge 
has passed a decree for the whole rent against 
the remaining heirs of the tenant. This 
is not a case of several persons together 
taking .a lease, where perhaps the liability 
of these persons would be joint and several 
on account of the provisions of section 43 of the 
Indian Contract Act. But that section can 
have no application to the case of a single 
liability devolving upon several persons by 
the law of inheritance. The liability being 
joint you cannot pass a desree ` against 
some in the absence of the other heirs. Tha 
District Judge has found that the Reaeiver 
in insolvency in possession of the estate 
of the other heir has not been and cannot 
be made a party without the sanction of the 
Insolvency Court. 

[Currry, J.—The rents in arrears might 
have acerued due before the Receiver took 
sharge. 
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No, my Lord, they accrued due during the 
Receiver’s time. 

([Curriy, J.—But the Receiver can even 
now be made a party with tbe permission 
of the Court. } 

Leave subsequent to the suit will not oure 
the defect [See Pramatha N@th Gangooly v, 
Khetra Nath Banerjee (1). Besides the ques- 
tion of limitation might arise. 

[Cuirry, J.—The case of Pramatha Nath 
Gangooly v. Khetra Nath Banersee (1) has 
never been followed on the Original Side. 
Such leave is frequently granted after 
suit. Why can’t we pass a decree for two- 
thirds of the rent against two out of the 
three sons of the original tenant, who are 
properly on the record? | 


How can you apportion the liability in 
the absence of some of the persons who 
are liable? Besides there was no such 
prayer by the plaintiff. 

[Cunry, J—We can pass any decree 
under rule 33, Order XLI of the Code. | 

But surely yon cannot apportion the liability 
in the absence of some of the persons 
jointly liable. 

[Cuitiy, J|.—If we hold that the Receiver 
was nota necessary party, we can pass 8 
decree for the whole claim against the insol- 
vent jointly with his other brothers -who are 
on the record? i 


But what would be the effect of such 5 
decree? The plaintiff cannot sell the hold- 
ing which is now in the possession of the 
Receiver jointly with otber persens without 
the Receiver being a pariy to the decree. 
Moreover, how can you pass a decree 
against a man who has never been a party 
to the proceeding ? 

[Cuitiy, J.—We shall make him a party 
here. As to the effect of the decree, it 
is the plaintiff’s look-out, He may execute 
the decree asa personal ceoree instead of 
taking- proceedings under Chapter XIV of 
the Bengal Tenancy Ast. | 

Babu Sarat Chandra Roy OChowdhuri (sr) 
(with him Babus Bimala Charan Deb and 
Biraj Muhan Mojumdar), for the Respond- 
ents.—In this case the plaintiffs sued the de- 
fendants as tenants for arrears of rent. 
The defendants set up two documents by 


(1) 82 ©. 270; 9 C. W, N. 247. 
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which they trace their title as heirs of their 
father. These documents have been found 
by both the lower Courts to be forged. 
This being the sase, they have failed to 
establish their case that they are heirs of 
a tenant. “So the decree can be passed 
against any one or all of them. Refers 
ie oe Das Roy v. Kala Tara Ohowdhurani 
2). 
[Smiraer, J. referred to the judgment 
of Richardson, J.,in the above case. 

Further, in this case the Receiver is not 
a necessary party. He standsin the same 
position as the Official Assignee in Presidency 
Towns. 

[Car rY, J.— Quite so. We 
such oases very often on the 
Side. | 

In this oase, the property had not vested 
in the Receiver. If, however, it be held 
that the Receiver was a necessary party, 
the case may be remanded to the lower 
Court so that the necessary permission 
may be obtained. In this case the Receiver 
was served with notice, but he did not 
appear. Refers to Jatindra Nath v. Sarfaraz 
Meah (3). 

Babn Baranasibası Mukerjee in reply, 

JUDGMENT. 
S. A. No. 3026 ov 1915, 

Cuaitty, J.—In this coase the plaintiffs 
sned three brothers Purna Chandra Ghose, 
Amrita Lal Ghose, and Ganesh Ghosh to 
recover a sum of Rs, 458 annas 14 and 
gandas 15 as rent and damages. The suit 
was filed on i4th April 1913. In 1911 
Purna Chandra Ghose had been adjndi- 
cated an insolvent in the Alipur District 
Court and the Nazir had been appointed 
Receiver of his estate. In the plaint 
it was stated that the defendant No. 1 
was represented by such Receiver. The 
Receiver was served with a summons 
in the case, but did not appear at the 
hearing or file a written statement, nor 
did defendant No. 1 Purna Chandra Ghose. 
The Munsif passed a decree against all the 
defendants with a variation only in the 
amount of cess claimed; The Munsif found 
that the documents Exhibits A and J on 
which the defendants relied were forgeries. 


deal with 
Original 


- (2) 44 Ind, Cas. 80; 22 C, W. N. 289. 
(3) 6 Ind, Cas, 214; 140. W, N. 653. 


All three defendants appealed to the Dis- 
trict Judge, who agreed that the documents 
mentioned were forgeries. He held, how- 
ever, that as the sanction of the District 
Judge of Alipur to sue the Receiver had 
not been obtained, the suit failed against 
Purna Chandra Ghose the insolvent. He 
confirmed the decree against defendants 
Nos. 2 and 8. Those defendants have 
appealed to this Court but have not made 
Purna Chandra Ghose or the Receiver 
parties respondent. I am of opinion that 
the Receiver was not a necessary party 
to this suit, and that this suit could not 
fail becanse the nesessary formalities to be 
observed in making him a party were not 
observed. The learned District Judge has 
fallen into an error in applying the 
decision of tbis Court in Jatindra Nath 
y. Sarfaraz Meah (3) to the present case, 
where the facts are entirely different, Even 
in that case the suit was not dismissed, 
but the plaintiffs were given an opportunity 
to bring the Receiver on the record. The 
learned District Judge might at least have 
accorded the present plaintiffs a like oppor- 
tunity. It was there pointed out that the 
appointment of a Receiver would not debar 
a creditor from pursuing his legal remedy 
by action against a debtor whose estate 
is in the hands of such Receiver, It would 
not interfere with the prosecution of the 
personal remedy. There is here the 
further distinction that a Receiver in a 
Moffasil insolvency stands on much the same 
footing 2s the Official Assignee ir the 
Presidency Towns, and it has always bean 
held that the Official Assignee is not a 
necessary or proper party to a suit for the 
recovery of a simple money debt, But it 
is clear that defendant No. 1 Purna Chandra 
Ghose must firat be brought on the record 
as a party to this appeal before we can 
decide between him and his brothers on 
the one side and the plaintiffs on the 
other. There seems no reason why there 
skould not be a decree against them all 
for the amount claimed, at any rate asa 
personal liability and perhaps a. was argued 
for the uppellacts, a joint liability of all 
three. 

We accordingly order that Purna Chandra 
Giose be made a party respondent to this 
appeal aod direst that rotice be served on 
him tothat effect. The hearing is adjourned 


to enable him to be properly brought upon 
the record. 

A similar order is passed in §. A. Nos. 3307 
of 1915 and 3308 of 1915. 

Smitags, J.—I agree that the Receiver 
is not a necessary party to these suits re- 
garded as money suits, and I agree in the 
oruer passed. 

S. A, No. 3309 or 1915. 

Carry, J—In this case (as in S. A. 
Nos. 3026, 3307 and 3308 of 1915) both Courts 
have found that the documents on which the 
defendants relied are forgeries. The de- 
fendant in this case Nimtaran Naskar nlaims 
to have beld under the defendants in the 
other suits. It was suggested that as a 
subsequent Criminal prosecution in respect 
of these documents had resulted in an 
acquittal of the accused these cases should 
be re-opened. That obvionsly cannot be 
allowed. On this finding of fact of both 
Courts tbe defence of the defendant fails. 
This appeal is accordingly dismissed with 
costs. 

SMITAER, J.—I agree. 

Order accordingly. 
eo 


PATNA HIGH COURT. 
APPLICATION IN Frest Apewat No. 182 or 1917, 
April 18, 1918. 

Present: — Mr. Justice Mullick and 
Mr. Justice Thornhill. 

Srimatt HEMANIGINI DEBI—Appstianr 
VETSUS 
HARIDAS BANERJEE—Responpent, 

Civil Procedure Code (Act V of 1908), ss. 107, 161— 
Appellate Court, power of, to add parties—Probate 
proceedings——Possibility of interest, whether sufficient 
to entitle person to intervene. 

Both under section 107 of the Civil Procedure Code 
and under its inherent powers conferred by section 
151 of the Code, an Appellate Court has power to add 
a party to an appeal although he was not a party to 
the original suit. [p. 399, col. 1.] 

Even the possibility ofan interest is sufficient to 
entitle a person to become a party to Probate pro- 
ceedings. [p. 398, col. 2.] 

A party who is entitled to intervene as a party to 
prove a Will in the lower Court is also entitled to 
support the Will as arespondent in the Appellate 
Court, ip. 398, col. 2; p. 399, col. 1.] 

Mr. Hasan Imam (with him Messrs. 
Muhammad Fakhruddin and Bimola Oharan 
Sinha), for the Petitioner, 


INDIAN 


CASHS, [1912 
Messrs. Susil Madhab Mullick, Bulwant 
Sahay, Newal Kishore and Panchanan 


Banerji, for the Opposite Party. 


JUDGMENT.—The fasts in this ease 
appear to be as follows:—One Haridas 
Banerji obtained Probate in common form 
of the Will of one Kedar Nath Banerji. 
Upon the objection of Hemanigini Debi, 
the widow of Kedar Nath Banerji, the 
executor Haridas Banerji was required to 
prove the Will in solemn form and in 
spite of a spirited contest by Hemanigini 
Debi he succeeded in doing so. Hemsnigini 
has now appealed to this Court against the 
order granting the Probate. The present 
petitioner before us, Thakur Thakurdas, is 
the head of an endowment which under 
the Will is entitled toa certain legacy. 

It appears that he was cited as a witness 
in the Probate proceedings but did not 
appear. He now applies to us to be added 
as a respondent in the appeal, on the 
ground that he has reason to suspect that 
there is collusion between the appellant 
Hemanigini and the executor Haridas and 
that the appeal will not be adequately 
contested by the executor. The application 
is opposed on behalf of the sole respondent, 
the executor. Tha appellant Hemanigini is 
represented here by Mr. Hasan Imam and 
states that while she has no objection to 
the additicn of the petitioner as a party 
she desires to repudiate the allegations 
which have been made with regard to her 
collusion with the respondent Hari Das. 

1 think the applicant had a right to 
intervene in the Probate proseedings. Even 
the possibility of an interest is sufficient to 
entitle a person to become a party to the 
proceedings [Orispin v. Doglioni (1)]. The 
applicant would have been entitled under 
the Probate Act to apply for administration 
and if he would have been entitled to so 
apply, I see no reason why he cannot 
resist an application to revoke Probate. In 
Kashi Chundra Deb v. Gopt Krishna Deb (2) 
it was held that a mortgagee had a sufficient 
interest to entitle him to intervene and 
to be heard in opposition to an application 
made to withdraw the Probate. I 
sea no reason why, if the applicant is 


(1) (1860) 2.8. W. & Tr. 17; 29 L. J. P. 130; 3 L. T, 
179;9 W. R. 19. 
(2) 19 O, 48; 9 Ind. Deo. (N. 8.) 478. 
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entitled to intervene as a party to prove 
the Will in the lower Court, he is not so 
entitled to support the Will as a respondent 
in the Appellate Court. In Gyanananda 
Asram v, Kristo Chandra Mukherji (3) 
the Court held that under section 382, 
‘Tread with section 582 of the Civil Pro- 
cedure Code of 1882, an Appellate Court 
was entitled to add as respondents in 
-appeal persons who were not parties - to 
‘the original snit. In that case the grounds 
upon which the intervenors sought to be 
-added were very similar to those in the 
‘gase now before us, and it is alleged that 
;the plaintiff and defendant were colluding 
together and that unless the intervenors 
were made parties, the appeal would not 
be properly contested and that it was 
necessary that the intervenors should have 
an opportunity of laying the case before 
the Court of Appeal and supporting the decree. 

It has been pointed out by Mr. Hasan 
-Imam that section 582 of the Civil Pro- 
cedure Code of 1882, which corresponds to 
section 107 of the present Code, does not 
permit the addition of respondents 
although such power is allowed to an appel- 
late Court in exercise of inherent powers 
under section 151 of the present Code, 
and he relies upon Dwarka Nath Biswas v. 
Debendra Nath Tagore (4). I have not been 
able to follow the reasoning given -in the 
judgment of the last case, and it appears to 
me in conflict with the opinion expressed 
in the later decision of the Calcutta High 
Court to which I have just referred. In 
any event the provisions of the present 
Civil Procedure Code seem to me to be 
wider and to intend that all the pro- 
visions applicable to suits, including pro- 


visions for the addition of parties, shall 
be applicable to appeals, unless there 
ig any express provision in the Code 
to the contrary or unless if ig 


impossible otherwise. In my opinion both 
under section 107 ofthe present Code and 
under its inherent powers the Appellate 
Court has power to add the intervenor 
although he was not a party to the 
original suit. 

Mr. Sushil Madhab Mullick, on behalf 
of. the executor, objects on the ground 
that the conduct of the appeal will be 

(3) SU, W. N. 404. 

(4) 40. W. N. 88, 
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hampered but Isee no force in this oon- 
tention. On the sontrary itis admitted 


that the executor is not in funds and has 
already had to apply to the petitioner for 
pecuniary assistance. His intervention, there- 
fore, will certainly be beneficial, and as 
for the appellant, she will have extra 
security for her costs if this application is 
allowed. 

We direct that the petitioner be per- 
mitted to intervens as a respondent in the 
appeal from this day and that necessary 
amendments be made upon the record. 

Application allowed. 





UPPER BURMA JUDICIAL COM. 
MISSIONBR’S COURT. 
Civin MiIsOELLANBOUS No. 62 or 1917, 
March 25, 1918. 
Present :—Mr. Heald, J.C. 
O. V.C.T. N. NACHIAPPA CHETTY 
~~ PETITIONER 
versus 


MAUNG PE— RESPONDENT. 

Limitation Act (IX of 1903), 8. 15—Stay of eweaution, 
partial, period of, exclusion of. 

A partial stay of execution e, g., a stay of execution 
in respect of a particular property against which 
execution is sought, amounts toa stay ‘of execution 
within the meaning of section 15 of the Limitation 
Act, so that in computing the period of limitation 
prescribed for an application for execution of a 
decree, the time during which the execution of the 
decree has been partially stayed should be excluded. 
[p. 420, col. 2.] 


Messrs, Pillay and Pershad, for the Peti- 
tioner. 

Mr. Dutt, for the Respondent. 

JUDGMENT.—On the 13th of May 1909 
petitioner applied for execution of a decree 
which he held against respondent, 

Execution of that decree, in respect of 
one of the lands against which execution 
was claimed, was stayed by order of the 
Court from the 24th of June 1909 to the 
Zist of August 1910, 

On the l4th of May 1913 petitioner ap- 
plied for execution by the arrest of re- 
spondent. Respondent was served with notice 
but failed to appear and petitioner took no 
further action at that time. 

On the 9th of March 1915 petitioner ap- 
plied for transfer of the decree to another 
Court for execution, and the decree was 
transferred but execution was not effected, 
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On the 5th of Jannary 19:6 petitioner 
again applied for transfer of the decree and 
respondent set up the defence that execu- 
tion was time-barred because more than 
three years had elapsed between the applica- 
tions of the 13th of May 1909 and the 
14th of May 1913.. 

The District Court missed the point of 
this defence, and found that the application 
of the 5th of January 1916 was within time 
because the application of the 14th of May 
1913 was a step-in-aid of execution. 

Respondent appealed to this Court, which 
held that the application of the 14th of 
May 1913 was time-barred because it was 
made more than three years after the ap- 
plication of the 13th of May 1909. 

I am now asked to review that decision on 
the ground that the period between the 24th 
of June 1909 and the 3lst of August 19:0, 
during which execution was stayed by order 
of the Court, ought, under section 15 of the 
Limitation Act, to have been excluded in 
computing the period of three years from the 
13th of May 1909 allowed by Article 182 
for the application of the 14th of May 19138. 

I shave heard Counsel on both sides and 
I am of opinion that this contention is 
correct. 

Respondent’s learned Advocate suggests 
that a partial stay of execution, such as 
occurred in this case, cannot be regarded as 
a “stay of execution ” within the meaning 
of section 15 of the Act, but he has cited no 
authority to this effect. 

In the case of Rungtah Gounden § Oo. v. Nan- 
jappa Row (1), decided before the amendment 
of sevtion 15 of the Limitation Act, the learned 
Judges of the Madras High Court said: “ It is 
only reasonable and proper that in com- 
pating the period of limitation prescribed 
for an application for execution of a 
decree, the time during which the...exesution 
of the decree or a portion of it has been stayed 
.. Should be excluded”, and that view seems to 
have been adopted by the Legislature in the 
amendment of section 15 of the Act. 

The case of Lal Gobind Nath v. Bhikar Sahu 
(2) has been cited as an authority for the 
proposition that “ a stay of exeoution against 
one judgment-debtor gave the deoree-holder 
the benefit of section 15 as against the other 
judgment-debtors also ”, but an examination 


(1) 26 M. 780; 18 M. L, J, 412, 
(2) 20 Ind, Cas, 439. 
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of the judgment shows that it is not 9% 
and I have been unable to find any case i” 
which the question whether or not a partial 
stay of execution is sufficient to give rise to 
the operation of sestion 15 of the Limita- 
tion Act has been decided. 

Section 15 says that“ in computing-'the 
period of limitation prescribed for any ap- 
plication for the execution of a decree the 
execution of which has been stayed by injune- 
tion or order...the time of the continuance of 
the injunction or ordershall be excluded,” and 
the question which I have to decide is whether 
in this particular case execution was’ stayed” 
within the meaning of that section, The 
section itself does not say that execution 
must have ‘been wholly stayed, and I do 
not think that I should be justified in 
reading into the section more than it actually 
says. There can be no doubt that in the 
present case execution was,stayed, although it 
was stayed only in respect of one particular 
plot of land and notin respect of any other 
form of execution which might be open to the 
decree-holder, and as I can find no authority 
or reason for holding that the section ought 
to be construed so as to exclude such a 
ease fromthe benefit of its provisions, I 
hold that in the -present case the period 
of such stay, namely, the period between 
the 24th of June 1909 and the 3lst of 
August 19:0, ought to have been exalud- ' 
ed in computing the period of limitation 
allowed by Article 182 for the application 
of the lith of May 1913. 

lf that period be excluded, that applica- 
tion was filed well within three years after 
the application of the 18th of May 1909 
and was within time, and if the applica- 
tion of the 14th of May 1913 was in time 


so also were those of the 9th of 
March 1915 and the th of January 
1916. 


It follows that the decision of this Court 
in Civil Appeal No. 7 of 1917 was wrong. 
That decision is, therefore, set aside and 
the respondent’s appeal ie dismissed with 
costs, 

Respondent will pay petitioner’s costs in 
respect of the present proceedings: Advocate’s 
fee to be one gold mohur. 2 

Petition allowed, 
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BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FoR REVISION 
No, 381 oF 1917. 

March 19, 1918. 
Present: — Mr, Justice Shah and 
Mr. Justice Kemp, 
in re ANANT VIRUPAX: PEERANT 


—APPLIC Nr. 

Criminal Procedure Code (Act V of 1898), s, 517— 
Stolen property sold to stranger and resold by him— 
Sale proceeds, order regarding disposal of, validity of. 

A gold sari helonging to the complainant was 
stolen The thief converted the sari into bangles and 
sold’ them to the petitioner for Ks, 38)-3-0. The 
petitioner converted the bangles into gold and sold 
it in different parfs. In the course of the investiga- 
tion relating to the theft, the petitioner was asked 
to produce Rs. (84-40, which sum was before the 
Court when the theft case was decided. The peti- 
tioner was examined as a witness in the case. ‘he 
trial Magistrate made an order under section 617 of 
the Criminal Procedure Code directing this sum to 
be paid over to the complainant: 

Held, that the money deposited by the petitioner, 
not being either the actual sum paid by the petitioner 
to the thief as the price of the bangies or the actual 
sum realised bythe petitioner by the sale of the gold, 
it was not property in respect of which an olfence 
had been committed within the meaning of section 
5i: of the Code of Criminal trocedure, and that, 
therefore, the order directing the payment of the 
money to the complainant was illegal, [p. 40], col. 2; 
p. 402, col. 1. ] 


Criminal application for revision against an 


order passed by the Second Class Magistrate, 
 Chikodi. 


Mr. Nilkanth Atmaram, for the Applicant. 
Mr. 8. S. Patkar, Government Pleader, for 
the Crown. 


JUDGMENT. 

SAH, J.—The fasts which have given rise 
to this application are briefly these: — 

A gold sari belonging to the complainant 
was stolen. This sari was converted by the 
thief into gold bangles and the gold bangles 
were sold by the thief onthe 12th of April 
1917 to the present petitioner Anant. The 
theft of the sari was committed in March 
1917. The petitioner paid Rs. 184-4 0 for 
the gold bangles to the thief. Subsequently he 
turned the gold bangles into gold and sold 
it in different parts. In the course of the 
investigation relating to the theft, the peti- 
tioner was asked to produce Rs. 184-4.0, which 
sum was before the Court when the theft 
` oase was decided. The petitioner was examined 
a3 a witness in the case. The trial Magis- 
rate made an order under section 517 of 
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the Criminal Procedure Code, directing this 
sum to be paid over to the complainant 
whose gold orrament was stolen. In appeal 
the order made by tha trial Magistrate bas 


< 
been confirmed. 


In the application before us itis argued 
that the trial Court had no jurisdistion 
under section 317 to make an vurder direst- 
ing the payment of this sum to the dom- 
plainant. It is urged that this sam of money 
is not property within the meaning of sec- 
tion 517. The learned Government Pleader 
has relied upon the explanation, to the section 
and has argued that this sum must be 
taken to represent the price which the 
ty selling the 
gold in parts inte which he bad converted 
the gold baugles purshased by him from 
the thief. The explanation provides that 
“the property includes in the case of pro- 
perty regarding which an offence appears 
to have been committed not only such pro- 
perty as hus been- originally in the posses- 
sion or under the control of any party, 
but also any property into or for which 
the same may have been converted or er- 
changed, and anything acquired by such 
conversion or exchange, whether immédiate- 
ly or otherwise.’ Under this explanation 
no doubt the gold bangles into which the 
original ornament stolen was converted would 
pə property with reference to which the 
Court could make an order. The Court 
sould also make an order with reference to the 
money which was acquired by the accuced by 
such exchange, that is the sum of Rs. 184 4 C 
paid by the petitioner to the accused when 
he purchased the gold bangles. But the 
present sum before the Court is neither 
that money which the petitioner paid to 
the thief, nor is it shown to be the price 
which herealized by the sale of the gold. 
His evidence makes this quite clear, Even 
assuming for the sake of argument that 
this sum rough]: represents the sum which 
the petitioner probably realized by the sale 
of the gold into which he aonverted the 
gold bangles, 1 do not think that the 
money before the Court san be treated as 
the sale proceeds of the gold into which 
the bangles wereconverted. 1t seems to me 
that this money merely represents the sum 
which the petitioner paid to the acoused as 
prise of the gold bangles, and that it 08n. 
not be treated under the explanation ag 
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property with reference to which an offence 
has been committed. 

The lower Courts treat this money as 
the price realised by the sale of the gold, 
But the conclusion does not appear to me 
to be supported by the evidence in the 
case. The money was produced as the 
equivalent of the price paid to the thief; 
and there is nothing to show that the 
money before the Court is the price 
realised by the petitioner by the sale of 
the gold. 

. The money, however, is property produced 

before the Court, though it is not shown 
to be property regarding which an offence 
if committed. The trial Magistrate, there- 
fore, had jurisdiction to make the order 
under section 517: but I think that the 
ground upon which his order is based is 
wrong. The proper order under the oir- 
cumstances is to direct it to be returned to the 
person who produced it. 

I would, therefore, order that the trial 
Magistrate’s order as to this sum should 
be set aside, and that the money should 
be restored to the petitioner from whose 
possession it was originally taken during the 
course of ihe investigation. 

This order will be without prejudice to the 
right, if any, of the complainant to recover 
the sum from the petitioner in a suit. 

Kemp, J.—The money brought by appli- 
cant into Court under the Magistrate’s order 
.is not ear-marked as the sale-proceeds of the 
‘portions of the gold bangles he sold. All 
that happened was that the Magistrate order- 
ed a sum of Rs. 184 odd, equal to what 
the accused received from the applicant for 
the bangles, to be brought by the applicant 
into Court, That money is not the actual 
soins or notes recelyed by applicant for 
the bits of gold bangles he sold. Section 
517 of the Criminal Procedure Code does 
not, therefore, apply toit. I say nothing 
as to whether complainant cannot recover 
the value of sari or the bangles from the 
applicant in a suit for conversion, 

I agree that the Magistrate’s order should 
be set aside and the money restored to the 
petitioner. 

Order set aside. 
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ALLAHABAD HIGH COURT. 
URIMINAL Revision No, 91 or 16165. 
April 6, 1918. 
Present: — Justice Sir P. C, Banerji, Kr. 
ABDUL RASHID—ACCUSED—- APPLICANT 
versus 
EM PEROR— PROSECOTUR. 

Penal Code (Act XLV of 1860), s. 482--Using false 
trade-mark—Fraudulent intent, absence of, proof of. 

It was agreed between different Oil Companies 
that tins belonging to one Company might be used by 
another Company provided that the latter 
Company put upon the cap of the tin a distinc- 
tive mark indicating that the oil contained 
in the tin was the oil of the Company which 
was using the tin. Accused sold eight tins of the 
Standard Oil Company containing the oil of the Burma 
Oil Company, Two only of the tins bore the distinctive 
mark of the latter Company. Tt was found that the 
accused told the purchaser at the time of the sale 
that the tins contained the oil of the Burma Oil 
Company: 

Held, that the accused had used a false trade- 
mark, but that there being no intent to defraud he 
could not be convicted of an offence under section 
482 of the Penal Code, [p. 408, cols, 1 & 2.] 


Criminal revision from an order of the 
Additional Sesaions Judge, Moradabad. 
Messrs. O. Dillon, 8S. M. Sulaiman and 
Satya Chandra Mukerji, for the Applicant. 
Mr. R. Malcomson (Assistant Government 
Advosate), for the Crown. 
JUDGMENT.—The accused in this case 
has been convicted nnuder section 482 of the 
Indian Fenal Code of having used a false 
trade-mark. The accused is the agent of 
the Burma Oil Company. The trade-mark 
which he is said to have used is the trade- 
mark of the Standard Oil Company of the 
United States. Since the war it had been 
agreed between different Oil Companies 
that tins belonging to one Company might be 
used by another Company, provided that the 
other Company put upon the cap of the 
tin a distinctive mark indicating that it was 
the oil of the Company which was using 
the tin, In the case of the Burma Oil 
Company they had to put on the cap 
the word “Victoria? showing that the oil, 
though contained in the tin of the Standard 
Oil Company, was oil of the Burma Oil Com- 
pany. lt has been proved that the ascused 
sold sight tins of kerosine oil to one Shekhar 
Ohand. The caps of two of the tins bore 
the word “Victoria”, the remaining six had 
only plain caps. It isin respect of these tins 
that the accused has been convicted. Two 
questions arise in this case. The first is 
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- whether tbe accused used a falsa trade-mark 
and the second is whether he has proved 
that he did not use the trade-mark with 
intent to defraud? Asto the first point it 
has been fully established that in using tins 
which had plain caps on them he used a 
false trade-mark. Section 480 of the Indian 
Penal Code defines what is meant by a false 
trade-mark. According to that section whoever 
used any receptacle with any mark thereon 
in a manner reasonably calculated to cause 
it to be believed that the goods contained 
in such receptacle were the manufacture 
or merchandise of a person whose manu- 
facture or merchandise they were not, was 
said to use a false trade-mark. In the 
present case if there was no mark on the 
cap the accused used a receptacle which 
was reasonably caloulated to cause it to be 
believed that the goods contained in the 
tins were the manufasture of the Standard 
Oil Company, and not of the Burma Oil 
Company. Therefore in using the tins of 
the Standard Oil Company without putting 
on the cap the mark of the Burma Oil 
Company, he used a false trade-mark. We 
have next to see whether the accused has 
been able to prove that he acted without 
intent to defraud because if he proved 
that he had acted without such intention, 
he would not be punishable under section 
482 of the Indian Penal Code. The accused 
sold the tins in question to one Shekhar 
Chand. Shekhar Chand was examined as 
a witness and he clearly swore that at 
the time that he bought the tins from the 
accused the latter told him that they contained 
not the oil of the Standard Oil Company but 
the oil of the Burma Oil Company and that 
the price agreed upon was the price prevailing 
in the market of the Burma Oil Company’s 
product. If that statement was true, there 
was no fraud inthe case and it was apparent 
that there was no intention to defrand. 
There was nothing to show that there was 
any conspiracy or collusion between Shekhar 
Qhand and the accused, Shekhar Chand is 
not a dealer who sells kerosine oil in the 
neighbourhood of the place where the as- 
cused carried on his business. The Courts 
below have not disbelieved him. I£ Shekhar 
Chand sells this oil, whioh he knew to be 
the oil of the Burma Oil Company and which 
he had purchased as such, as oil manufactured 
by the Standard Oil Company, he would be 
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punishable under section 486 of the Indian 
Penal Code but that would not justify the 
sonvistion of the accused under section 482, 
This being so, it seems to me that the con- 
viction under section 482 of the Indian Penal 
Code cannot be sustained. 

I allow the application, set aside the con- 
vistion and sentence and direot that the fine 
imposed on the accused, if paid, be refunded. 

Conviction set aside. 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No, 959 or 1917. 
April 8, 1918. 

Present :—Sir Henry Rattigan, Kr., Chief 
Judge, and Mr. Justise LeRossignol. 

’ EMPEROR-—APPELUANT 
versus 
MUHAMMAD SHAFI—Acovussp— 


RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s® 417—- 
Appeal from acquittal—Interference by High Court, 
when justified. 

In an appeal from an order of acquittal the High 
Court will not interfere unless the findings of the 
lower Court are obviously wrong or the evidence is 
too strong to be rejected. [p. 405, col. 2.] 

Where, therefore, in an appealfrom an order of ac- 
quittal passed by a Sessions Judge ina murder case in 
concurrence with the assessors who heard the case, it 
appeared that the alleged motive for the murder was 
extraordinarily inadequate, that the first information 
report did not mention the names of all the alleged 
eye-witnesses, that the evidence for the prosecution 
with regard tó the injuries inflicted on the deceased 
was contradicted by medical evidence, that no 
attempt was made to arrest the accused although the 
crime was alleged to have been committed by him 
in open bazar in the presence of a large crowd and 
that no respectable witnesses were forthcoming 
although many respectable persons must have been 
present: | 

Held, thatin view of all these facts it could not 
be said that a sufficiently strong case had been 
established to justify the Chief Court in setting 
aside the order of acquittal passed by the Sessions 
Judge. [p. 406, cols. 1 & 2.] 

Appeal from the order of the Sessions 
Judge, Delhi Province, dated the 6th 
September 1917, acquitting the respondent. 


The Government Advocate, for the Appellant. 


The Hon’ble Mr. Muhammad Shaft 
and Mr. Abdur Rashid, for the Rea. 
spondent, 
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JUDGMENT,—Onthe llth of August 1917, 
atan early hour of the morning one Pazi 
Rahman, a commission agent for the sale of 
fruits, was murderonsly assaulted in the Sabzi 
Mandiof Delhi and received no less than fifteen 
incised wounds, mostly on the head and face. 
These wounds are described in detail in the 
post mortem report at pages 6 and 7 of the 
paper-book. ‘he injured man was taken in 
a dying condition to the Police station, near 
the Sabzi Mandi Market of Delhi, and a 
report was there madeat 7 a. mM. by Asghar 
Hussain (P. W. No.1), the Munshi of the 
deceased. From the Police station the in- 
jured man was taken frst to the Police 
hospital and subsequently to the civil hospital, 
where he died about noon the same day. 

The facts according to the prosecution 
were asfollows:—At about 6 30 a, m. on 
the morning in question Fazl Rahman was 
sitting by his stool on a  chabutra selling 
pomegranates to one Choti (P. W. No. 2), who 
was standing in front of him with an open 
cloth to receive the fruit. Muhammad Shafi 
the accused, an Arain of 2: years of age, 
suddenly came up from behind and struck 
Fazle Rahman several blows on the head 
with the instrument Exhibit P-1, described 
as a gandase but in reality more in the nature 
of a chopper; Fazl. Rahman, though, 
severely wounded, did not fall off the stool 
and Asghar Hussain, who was standing a 
few paces off talking to Abdul Hakim (P. 
W, No. 5), seeing what had occurred rushed 
to the spot, whereupon the accused aimed a 
blow at him with the gandasa and struok 
the account book -which Asghar Hussain 
had under his arm and knocked it down to 
the ground. The accused next seized Fazl 
Rahman by the head which he pulled back, 
and then struck him a blow across the face 
with the weapon. After this the accused 
hastily. threw down the weapon near the 
chabutra and fled towards the city gate, 
Fazl Rahman was placed on a charpoy and 
taken, with the gandasa, to the Police station 
where, as already stated, Asghar Hussain 
made a report to the Police, In this report 
there is mention of only one of the witnesses 
who have given direct evidence as to the 
attack upon the deceased, namely, Lila. 
The report goes on to state, obviously as an 
explanation for the crime, that some months 
previously one Abdulla, who was a customer 
ofi the deceased, had ceased to sell his goods 
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through the deceased and had selected the 
accused as his agent but that two days 
before the occurrence Abdulla had, to the 
great annoyance of the accused, taken away 
his custom from him and re-transferred it 
to the deseased. 

At theconclusion of the trial, the three 
assessors were of opinion that the case 
against the accused Muhammad Shafi had 
not been established and also that the crime 
must have taken place af 2 very early 
hour inthe morning before the opening of 
the market. The learned Sessions Judge 
agreed with the assessors and acquitted the 
accused of the murder. The learned Judge 
has discussed the evidence in great detail 
and has obviously given anxious consider- 
ation to the case. He has rejected the 
evidence of the four eye-witnesses, Asghar 
Hassain, Choti, Lila and Lakha, mainly on 
the ground that their evidence is (as the 
learned Judge thinks) sontradicted by the 
opinion expressed by Dr. Moore to the 
effect that the weapon with which the 
murder is alleged to have been committed 
sould not have caused clean cub incised 
wounds of the kind mentioned in the post 
mortem report. But the learned Judge has 
also dissredited the evidence on other grounds, 
As pointed out by him, the four eye- witnesses 
all state that only cne blow was inflicted on 
the deceased’s face, whereas if is obvious 
from the medical evidence that the deceased 
bad numerous wounds ou the face. Again, 
it is pointed ont that the witnesses are men 
of no position, that of the four only one 
(apart from the reporter himself) is referred 
toin the first report and that it is inex- 
plicable why the name of Choti should not 
have been mentioned if he was, as he 
alleges, the person actually standing in front 
of Fazl Rahman when the latter was 
attacked. Further, the motive for the crime 
is entirely inadequate and it is difficult to 
believe that the loss of a customer should 
have enraged the accused to that extent 
that he would have attacked the deceased 
with the brutal ferosity which the person 
who sommitted the murder was guilty of, 
The learned Judge finally discusses’ the 
improbability of a oerime of this kind being . 
committed in the open market, in the presence 
of over a thonsand people and yet ad- 
mittedly noattempt being made to seize the 
murderer. Having regard to all the fasts 
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of the case the learned Judgé agreed with 
the assessors that the prosecution had failed 


to bring home to the accused the crime - 


with which he was charged ‘and acquitted 
him. He concludes his judgment by 
stating that proceedings will: hereafter be 
taken under section 476, Criminal Procedure 
Code, against the five prosecution witnesses, 
Asghar Hussain, Choti, Lila, Lakha and 
Abdul Hakim. 

From this order of acquittal the Local 
Government of Delhi have appealed under 
section 417, Criminal Procedure Code, to 
this Court ar in the grounds of appsal it 
was prayed, inter alia, that the Civil 
Surgeon of Lahore be called and examined 
as a witness at the hearing of the 
appeal. Accordingly at the first hear- 
ing Lieutenant Colonel Davidson was 
summoned to give evidence as an expert 
with reference to the opinion expressed 
by Dr. Moore in his evidence. Mr. Abdar 
Rashid for the respondent strongly objected 
to the prosecution being permitted to 
supplement their case by additional evidence 
of this kind and there was much forea in 
his contention’ that Dr. Moore, whose 
opinion it was now desired to discredit, 
was a prosecution witness and that it was 
in examination-in chief that he had 
expressed the opinion which the prosesu- 
tion found to be detrimental to their 
case, After consideration, however, the 
Division Baych, as then constituted, 
desided to regord the evidence of Colonel 
Davidson and to grant every opportunity 
to the respondent to adduce evidence in 
rebuttal. Colonel Davidson’s evidence was 
accordingly taken and the case adjourned 
in order to enable the dafenza tə oall 
medical evidence in support of their oase. 
At the hearing before us Mr. Shafi stated 
that every endeavour had since been made 
to producs evidence in rebuttal ‘but that 
the Medical Officers in Lahore had for 
one reason or another expressed their 
inability to come forward and : give 
evidence. In the cirsumstances and with 
the consent of the learned Government 
Advocate we desided to leave the evidence 
of Colonel Davidson out of consideration 
in deciding the appeal. 

Mr. Petman argued the ease for the 
Crown at great length and oontended 
that the Sessions Judge had discarded 
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the evidence of the eye-witnesses for no 
sound reason and that he had been misled 
by the erroneous opinion expressed by Dr, 
Moore with reference to the questions (1) 
whether the weapon Exhibit P-1 could 
have caused the injuriés described in the 
post mortem report and” (2) whether it 
was possible for the deceased to remain 
seated on the stool after he had received 
the injuries to the head. We have given 
the arguments of the learned Government 
Advocate and the evidence on the record 
our best consideration, but we are. not 
satished that this is one of those excep- 
tional cases in which a High Court is 
justified in interfering with a verdict of 
acquittal passed by a Sessions Judge in 
concurrence with the opinion of the 
assessors who heard the case. The leading 
authority in this Court on the subject 
of appeals from acquittals is King-Emperor 
v. Chattar Singh (1) and in his judgement 
in that case Chatterji, J., has clearly laid 
down the principles which should guide 
the Court when dealing with such appeals. 
At page 23 of the judgment he observes: — 

“The finding of fact of a Court, which 
has the evidence before itself, is ordinarily 
entitled to great weight and should be set 
aside by the Court of Appeal only when 
the indications of mistake are clear, and 
this is specially true in cases where the 
finding is in favour of the acoused’s inno- 
genea, If in such a case the evidence is 
all oral and its credibility is a mere 
matter of opinion without involving other 
sonosiderations, the opinion of the Court 
which heard the witnesses must ba 
treated as almost conclusive. Again, if 
the evidence is such that opinions may 
reasonably vary as to ita worth, the Court 
of Appeal will hardly adopt the “view 
adverse to the accused and believe the 
evidence as to his guilt, which the lower 
Court has disbelieved, and take upon 
itself to set aside the verdict of acquittal, 
The indications of mistake must be obvious, 
or the evidence too strong to be rejected, 
before the Court will interfere,” 

In the present case if is impossible to 
say that there are clear indications of 
mistak3 on the part of the Court or that 
the case is so entirely free from al] 

(1) 7 P. R. 1904 Crs 97P, L. R, 1904; 1 €r. L J, 
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difficulties that the guilt of the accused 
should have been held to be established. 
There is, in thé first place, the extra- 
ordinary inddequacy of the motive alleged 
by the prosecution for the murder, In 
the second place, there is the curious and 
unexplainéd ornission from the report of 
the names of the alleged dye- Witriesses 
other than Lila, and in the case of 
Uhoti thi mission is &pasially incom- 
prehensible. Then again, it is difficult to 
understand how thé injuries on the face; 
as described in the post mortem report, 
sould possibly have been inflicted by an 
dssailant who was standing behind the 
back of his victim, and upon this point 
the four eye-witnesses are unanimous that 
all the blows on the head were given 
from behind, except the last blow whish 
was delivered on the face after the vistim’s 
head had been pulled back by the assail- 
ant. Then again Lila (P. W. No. 3) stated, 
in answer to questions pat to him by the 
assessors, that after the arrival of the 
Police and the closure of the exits from 
the Mandi the Police began to make 
enquiries as to who had committed the 
Assault and that they were not locking 
at that time for Muhimmad Shafi the 
decused. Further, there is the uriexplained 
absence of eviderive of person’ of respect- 
ability, many of whom must have beén 
present dnd séer thé occdrrence if it took 
place in the manner allégéd by the pro- 
gecution, did findlly we have the im- 
probability thataperson, who had committed 
a brutal outrage of this kind upon a 
respectable citizen in the open bazar and 
in the resense of a large crowd of 
people, would hive been allowed to 
escape without any attempt being made 
to seize him. Such are some of the diffi- 
culties of the case and in dealing with 
them our pérplexities are not relieved 
when we find that the Police diaries which 
record the resnits of the investiga- 
tion of the llth and 12th of August 
were not despatched from the thana till 
the 13th of August and were not received 
at the Sadar Police Station (situated in 
the neighbourhood) till the 15th of August, 
Taking then all the facts into considera- 
tion and having regard to the principles 
which should guide us in oases of the 
kind now before us, we cannot agree that 
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a sufficiently strong case has been estab- 
lished to justify our setting aside the order 


of acquittal passed by the Sessions Judge. 


We accordingly reject the appeal and 
direct that the respondent, Muhammad 
Shafi, be set at liberty. 

But while rejecting the appeal we are not 
to be taken as finding that this was a fit 
case for the Sessions Judge to take action 
against them for perjury. On the contrary 
we are of opinion that it would be a 
mistake for many reasons to sanction their 
prosecution and we venture to hope that 
the learned Judge will not proceed 
further against them, 

Anpeal rejected, 


UPPER BURMA JUDICIAL COMMISSI. 
ONER’S COURT. 
Criminal Revision No. 905 or 1917, 
March 19, 1918, 
Present: —Mr. Sandang J. ©. 
NGA YON—APPLICANT 
, UETSUS 

EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898, s. 162— 
Statement recorded by Police, whether can be used to 
contradict defence witness— Value of such statement. 

The statement of a prosecution witness recorded by 
the Police can only be usedin the manner prescribed 
hy section 162 of the Criminal Procedure Code. 
There is no provision of law by which the statement 
of a witness to the Police can be used to impeach 
his credit when he js called for the defence. (p. 407, 
cols, 1 & 2.] 

It is generally extremely unsafe to accept state. 
ments recorded by the Police as verbally accurate 
or as containing a full and correct account of a 
statement made by a witness in matters which are 
not clearly and obviously essential. [p. 407, col. 2.] 

Crimioal revision from an order of the 
Sub- Divisional Magistrate, Shwebo. 

Mr, S. Mukerjee, for the Applicant. 

Mr. H. M. Lutter, for the Crown. 

JUDGMENT.—In the course of an inves- 
tigation into a charge of theft against one 
Nga Pya, his father, Nga Yon, was 
examined by the Police. He was called as 
a witness for the defense when Nga Pya 
wes put upon his trial, Nga Pya wag 
convicted and the Sub-Diyisional Magistrate 
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of Shwebo has now dirested the prosecu- 
tion of Nga Yon under section 476 of the 
Criminal Procedure Code for making a 
false statement upon oath nnder section 
193 of the Indian Penal Code. Nga Yon 
seeks now to have this order set aside. 
It appears that Nga Pya was charged 
with the theft of certain gold, that he had 
visited his father, Nga Yon, after the 
theft had taken place, that he had return- 
ed to Shwebo and upon his return he was 
arrested and gold was found in his pogses- 
sion. A letter had been sent by Nga 
Yon to Nga Pya’s wife and it was alleg- 
ed thit the reading out of this letter in 
which certain gold was referred to furnish- 
ed a olue which led to the arrest of Nga 
Pya. Nga Yon was examined by the Police 
and appears to have stated that he direat- 
ed his son, Nga Pya, to write the letter 
in question, but he did not see it written. 
He was examined for the defence on 
behalf of Nga Pya and then stated that 
the letter had been written by the accused 
at his dictation and in his presence. In 
cross examination he said he hid told the 
Sab-Inspector that the letter was written 
by the accused according to his dictation. 
His statement recorded by the Polise was then 
read to him and he said that he had not stated 
that he had not seen the letter written. This 
is. the false statement somplained of. It 
appears to me that the order directing 
the prosecution of Nga Yon cannot be 
sustained, The Magistrate was clearly wrong 
in allowing the statemsont of the applicant 
to the Polise to ba used for the purpose 
of impeaching his credit ; such a state- 
ment oan only be used in the manner 
prescribed by sestion 162 of the Criminal 
Procedure Code, which provides that, when 
any witness is oalled for the prosecation 
whose statement has been taken down in 
writing in the course:of an investigation, 
the Court shall, on the request of the 
accused, refer to such writing and may 
then direct that the accused be furnished 
with a copy thereof and such statement 
may be used to impeach the credit of 
such witness. There is no provision of 
law by which the statement of a witness 
to the Police can be used to impeach 
his credit when he is called for the defence. 
Nor does it appear upon the merits that 
the order is justifiable. The 
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described in section 193 of the Indian 
Penal Code is the offense of intentionally 
giving false evidence and the intention 
can only as a rule be judged by the 
surrounding circumstances. If the matter 
deposed to was irrelevant or of minor 
importance, the Court cannot infer that 
there was any deliberate intention. Here 
tha applicant has all along admitted res- 
ponsibility for the letter. It does not 
appear thatit would have made any differ- 
ence io arriving at a desision as to the 
guilt of Nga Pya, whether the letter in 
question had or had not been written in 
the presence of Nga Yon. Moreover it 
is generally extremely unsafe to accept 
statements recérded by the Police as 
verbally accurate or as containing a full 
and correct account of a statement made 


by a witness in matters which are not 
clearly and obviously essential. It seems. 
moreover very improbable that the two 


witnesses who were examined on the 29th 
of September, who spoke to the fact that 
the applicant bad made a false statement, 
could have remembered, as they said they 
did, the exact words used by the appli- 
eant in an investigation which had taken 


place more than three months earlier, 
especially since the relevance or the im: 
portance of the question whether the 


letter had been written 
of the applicant or not, was very doubt- 
ful. For 
Sub- Divisional 
aside. 


Magistrate must be set: 


Order set aside. 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 125 or 1918, 
April 138,-1918. 

Present :—Justice Sir P. O. Banerji, Kr. 


JAI NARAIN LAL AND orners—Accuszo— . 


APPLICANTS 
Versus 
EMPERO R—Prosecoror, 


in the presence. 


these reasons the order of the, 


= 


f 
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Prosecution evidence same against several accused— 
Acquittal of some accused—District Magistrate, order of, 
directing trial of other accused, propriety of-—Revision 
~—High Court, power af interference of. 

A complaint having been lodged against eight per- 
sons the Magistrate tried five of them, the other three 
having absconded. Ata later stage, however, they 
surrendered bnt they were not put on their trial. 
Having considered all the evidence for the prosecu- 
tion, the Magistrate came to the conclusion that the 
complainant had failed to establish the charge 
against the accused, and after acquitting the five 
accused on their trial he asked for orders from the 
District Magistrate as to whether the prosecution 
Should ba continued against the other three. The 
District Magistrate, though of the opinion that the 
evidence against them being the same as that 
produced against the otber accused the prosecution 
could not succeed, nevertheless ordered the continu- 
ance of proceedings against them directing the brans- 
fer of the case to another Magistrate for trial: 

Held, that the High Uonrt was competent to 
interfere in the matter under section 485 of the 
Criminal Procedure Code, and that having regard to 
the judgment of the trial Magiatrate and to the 
observations of the District Magistrate, the prosecution 
of the applicants should not be proceeded with as no 
usefal object could be served thereby, 


' Criminal revision from an order of the 
Magistrate, firat class, Etawah. 

Messrs, O. Dillon and J. M. Banerji, for the 
Applicants; 
Mr. R, Maleomson, Assistant Government 
Advocate, for the Crown. 

JUDGMENT.— This is an application for 
revision of an order of the District Magistrate 
directing the prosecution .of the three 
applicants. lt appears that a complaint 
was made against the three applicants and 
five other. persons charging them with 
offences under sections 147, 325 and 452, 
Indian Penal Code. The case was tried by 
a Magistrate of the firat class against 
fva of the acoused. The three applicante, 
Jai Narain, Kanj Behari and Sanwalia, 


had not been arrested when the proceedings. 


were commenced. Ab a late stage of the 
proceedings they surrendered but the 
Magistrate did not place them on their trial. 
The Magistrate, however, considered the 
evidence for the prosecution, considered all 
the circumstances of the case, inspected 
the locality, and came to the conclusion 
that the prosecution had hopelessly failed 
to establish the charge made by the 
complainant against the accused. The case 
of Jai Narain and Konj Behari was exactly 
the same AB that against some of the other 
agcused, The same charge was brought 
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against Sanwalia also, but he was not 
named in the frat report, After acquitting 
the other acotised the Magistrate who had 
tried the case made a report to the 
District Magistrate in which he said that 
it was aseless to proceed against the ap- 
plicants after what he had said in his 
judgment, but he asked for orders as to 
whether the prosecution should be continued 
against these persons The Magistrate of the 
district in his order says thatthe evidence: 
against the applicants could only be the 
same as that produced against the other 
accused and that as that evidence was not 
credible, the prosecution of the applicants 
on the same- evidence would in all pro- 
bability be futile. He also remarked that 
it was doubtful whether any  osonviction 
would be likely to asueseed. Still he 
ordered the continuance of the proceedings 
against these accused and he directed the 
case to be transferred to another Magis- 
trate for trial. Against this order the 
present application has been filed. Hay- 
ing regard to the judgment of the trial 
Magistrate in the case against the other 
accused and to the observations of the 
learned District Magistrate to which I 
have referred, it is clear that no useful 
purpose will be served by the continuanse 
of proceedings against the applicants. 
Under these circumstances I do not think 
the prosecution of the applicants should 
be proceeded with. That this Court can 
interfere in a matter like this under 
section 435 of the Code of Criminal Pro- 
cedure appears from the judgment of this 
Court in Chadha T, N. v. Emperor (1) 
and the case referred to therein. I ac- 
eordingly allow the application and set 
aside the order of the District Magistrate, 
dated the 2nd of February 191, directing 


the prosecution cf the applicants, 
Arplication allowed. 


(1) 36 Ind, Cas. 878; 14 A. L, J, 85'; 18 Cr. L, J. 
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PATNA HIGH COURT. 
CRI MINAL Revision No. 162 or 1918. 
May 30, 1918. 

Present:—Mr. Justice Jwala Prasad. 
SHAM LAL LOHAR — PETITIONER 
Versus 
EMPEROR — RESPONDENT, 

Penal Code (Act XLV of 1860), s. 426—Mischief— 
Landlord and tenant —Tenant cutting tree under claim 
of right-- Offence. 

A tenant who cuts and appropriates a tree standing 
on his holding under a bona fide claim of right is rot 
guilty of mischief under section 446 of the Penal Code 
andit is immaterial whether his ‘motive in cutting 
the tree was mala fide or dishonest. [p. 409, col. 2; 
p. 410, col. 1.] 

Criminal revision from an order of the 
Deputy Magistrate, Motihari. 

Messrs. Rajendra Prosad, Rat. Tribhuban 
Sahat and Janak Kishore, for the Petitioner. 
= Mr. Murari Prosad, for the Opposite Party. 

JUDGMENT.—The petitioner has been 
convicted by the Deputy Magistrate of 
Motihari under section 426, Indian Penal 
Code, and sentenced to a fine of Rs. 15. 
The mischief said to have been committed 
by the petitioner consists in cutting and 
appropriating half a Sisum tree standing 
upon the cceupancy holding of the peti- 
tioner. The opposite party is a servant 
of the landlord of the holding. The rights 
of the tenant petitioner and of the landlord 
have been thus set forth in the Survey 
Record of Rights; “The factory (landlard) 
shall bave a right to half the timber.” 
The other half belongs to the petitioner, 
The cutting of the branch of the tree is 
not denied by the accused. Two pleas have 
been set up:— 

(1) That the branch was lopped off 
with a view to increase the length and 
breadth of the Sisum tree; and 

(2) that the petitioner had a right to 
cut the trees and appropriate half the 
timber thereof. 

The learned Deputy Magistrate held 
that the branch cut cff was practically 
half the tree and that ita girth at the 
portion cut is about 3 onbits and the 
portion cut off must have been 15 or 16 
cubita long. The Magistrate apparently, 
therefore, disbelieved the defence story that 
the branch was very small and was cut 
off with the object of improving the 
growth of the tree; but there is no finding 
that the branch out off was not fit to be ont 
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at all or that the cutting of the branch 
in any way destroyed or diminisbed the 
value or the utility of the tree or affected 
it injuriously within the meaning of 
section 425 of the Indian Penal Code. 
There: is no finding on this point by 
the learned Sessions Jodge also, whom the 
petitioner moved before coming to this 
Court. A Sisam tree dves not bear any 
fruit and it is grown only with a view to 
its being cut when ready for use. To my 
mind no mischief oan be done unless the 
branch ont off was not fit for the use for 
which it was out. This view is in con- 
sonance with the view expressed in 
the cass of Shakur Mahomed v, Chunder 
Mohun Sha (1). That was a case of a 
bamboo eutting and it was pointed ont 
that the cutting and removing of the 
bamboo does not amount to obstruction or 
other injury as defined in section 425; 
and that if the cutting and removing was 
done with a dishonest intention, that is 
with a view of causing wrongful loss to 
the complainant, the catting of the bamboo 
would amount to theft and not mischief, 
That authority was lately considered by 
me in the case of Sardar Singh v. Emperor 
(2). Upon the finding ofthe Court below, 
therefcre, the conviction under section 426 
cannot be sustained and it is more than 
doubtful if a case ander seation 3579, Indian 
Penal Code, of theft would lie, inasmuch 
as the petitioner claimed a right to ont 
the tree and disputed the right of the 
malik to interfere with that right. The 
Survey Record of Rights dees not show in 
whom the right of cutting lies; all that 
it records is that the landlord and the 
tenant have both an equal share in the 
timber of trees cut. Under section 23 
of the Bengal Tenancy Act a tenant is 
entitled to out trees standing upan his 
holding and he ean only be prevented 
from so doing on the landlord’s showing 
a custom contrary to the right of the 
tenant. The onus of proving such a custom 
rests upon the landlord. It does not 
appear from the record that any such 
custom was set up, pleaded or proved by 
the landlord in this case; and certainly 


(1) 21 W.R, Cr, 38, 
RG 44 Ind, Cas. 45l; 4 P. L. W. £91: 19 Cr. L.J, 
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there is no finding that there was any 
custom by which the landlord could 
prevent the tenant from outting the tree. 
All that the learned Ssssions Judge finds 
is that as the landlord has a half share 
in the timber, “trees can only be ont by 
mutual consent of landlord and tenant.” 
The petitioner disputes this proposition and 
asserts an absolute right to out the tree 
without the consent of the landlord. The 
Survey Record does not dispose of this right 
claimed by the tenant petitioner and in my 
opinion the Criminal Oourt is not com- 
petent to decide it. The matter san only 
be dealt with by the Civil Court. The 
case to which I have just referred, viz., 
Sardar Singh v. Emperor (2) seems to agree 
in all respests with the present case. That 
was also a cage of mischief. The legal 
position of atenant, whethera tenure-holder 
or a ratyat, has been fully discussed by 
me in that ease and I need hardly repeat 
the reasons given by me in that judg- 
ment, which may be referred to and sap- 
plied to this case. 

Here the tenant cut the tree under a 
claim of right—it does not matter whether 
his motive in cutting the tree was 
mala fide or dishonest as pointed out in 
the, case of Bradford Corporation v. 
Pickles (8). 

Therefore, in point of law no offence 
appears to have been committed by the 
petitioner. The dispute is of a civil 
nature. The conviction is accordingly set 
aside and the fine, if paid, is directed to be 
refunded. 


Conviction set aside. 
(3) (1895) A. C. 587: 64 L. J. Ch. 759; 11 R. 286; 
ng L. T. 353; 44 W. R. 190; 60 J, P. 3. 
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ALLAHABAD HIGH COURT. 
URIMINAL Revision No. 249 or 1918. 
June §, 1918. 
Present:—dJustice Sir P. O. Banerji, Kt, 
CHAITAN LAL—APPLOANT 
Versus 


EMPEHROR—Prosrcoror. 

Criminal Procedure Code (Act V of 1898), s, 485— 
Penal Code (Act XLV of 1860), s. 182—Complaini of 
theft compromised—Prosecution unde S. 182, Penal 
Code, propr iety oj, 
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Where a complaint of theft brought by a person 
against his brother was compromised and thereafter 
the complainant was prosecuted under section 182 
of the Penal Code: 

Held, quashing the proceedings under section 485 
of the Criminal Procedure Code, that this was not a 
case in which any action ought to have been taken 
or any proceedings instituted. A 


Criminal revision against the order of the 
District Magistrate, Muzaffarnagar, dated the 
9th April 1918. 

Me. P. L. Banerji, for the Applicant. 

Mr, R. Malcomson (Assistant Government 
Advosate), for the Crown, 

JUDGMENT.—Two brothers Kishen Mu- 
rari and Chaitan Lal lived in the same 
house but occupied different quarters, During 
the absence of Chaitan Lal, Kishen Murari 
is said to have broken open the door of 
the room osoupied by Chaitan Lal. Chaitan 
Lal made a report to the Police charging 
his brother with theft. He also filed a 
complaint before a Magistrate. The matter 
was subsequently compromised and the case 
brought in the Criminal Court was dismissed. 
After all this on the application of the Police 
the Superintendent of Police sanctioned thé 
prosecution of Chaitan Lal for bringing a 
false charge under séction 182 of the 
Indian Pénal Codé and he is being pro- 
seduted under that section. Arguments 
have been addressed to me on thé question 
whethér thé case comes within the purview 
of section 182 or séction 211. I do not 
desm it necessary to decide the questidn 
of Jaw just raised, because in my bpihion 
this is not a case jin which any action 
ought to have been taken and any proceed- 
ings instituted. The dispute was oné bet- 
ween two brothers. The offence with which’ 
Kishen Murari was charged might or might 
not be theft but no advantage would be 
gained by continuing the proseedings which 
have been instituted under section 182, 
I accordingly quash those progeedings and 
direct that they be discontinued. I make- 
this order in exercise of the powers vested 
in this Court under section 435 of the Code. 
of Criminal Procedure as held in Jat Narain 
Lal. v, Emperor (1). 

Proceedings quashed, 

(1) 46 Ind. Cas. 407; 16 A. L. J. 458, 
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BOMBAY HIGH COURT. 
Criminal Application For Revisión No. 442 
of 1917. 

March 7, 1918. 

Present:—Mr. Justice Shah and Mr. Justice 

Kemp. 
ESUFALLI ABDUL HUSSEIN— 
Accosep—APPLICANT : 
` VETSUS 


EMPEROR—- PROSECUTOR. 

Penal Code (Act XLV of 1860), s. 499, Excep. 9— 
Imputation made by one party against opposite party’s 
qwitness— Good faith— Defamation, 

During the Police investigation of a case the 
accused called the complainant, who was named as 
one of his witnesses by the other partyya rogue. It 
was found that the complainant had shortly beforc 
been convicted and fined for insulting the accused: 

Held; that the expression used by the accused was 
defamatory but that the statement having been 
made by the accused in good faith and for the pro- 
tection of his own interest during a Police investiga- 
tion, it was covered by the 9th Exception to section 
499 of the Penal Code. 


Criminal application for revision from con- 
viction and sentence passed by the City 
Magistrate, Surat. 

Mr. M. K. Mehta; for the Applicant. 

JUDGMENT. P 

Saat, J -—Thisi ig an applisatio oh, in révision 
against the donviction of the petitioner on 
a chargé of defamation, 

The complainant Gléd a complaint against 
the pe etitidner for having’ dalléd him a 
repue (* *) befote thé Polise on thd 5th 
of July 1917. The defamatory matter 
referred to in thé charge framed against 
the acoused is that “the complainant Was 
a rogue and had awindled a relative out 
of Rs. 1,000.” For the purposes of this 
case the charge should have been confined 
to the allegation in the édmplaint, and in 
the evidence of the complainant and 
son, Taking the charge as restricted in 
that manner, we have to consider whether 
the conviction of the acsused is proper. 


It appears that the accused had made 
an application to the Police against one 
Allibhai to prevent a breach of the 


peace, and Aljlibhai had made a similar 
application to the Police against the 
accused and some others. It was in 
connection with these applications that 
the parties were before the Police on the 
Sth of July. Allibhai at that time 
mentioned the complainant as one of his 
witnesses and with reference to that the 
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accused is alleged to have stated to the 
Polise that the proposed witness was a 
rogue. 

The expression ` nsed is undoubtedly 
defamatory aud unless the case is covered 
by any of the exceptions the conviction 
would be justified. Having regard to the 
fact that an inquiry was being made by 
the Police with referenée to the applica- 
tion of thé acoused and thé couniér-applica- 
tion cf his opponént Allibhai and that thé 
expression was used in the course of that 
ingniry, if seems to me that the 9th Excép- 
tion to Séction 499 would apply to this 
case. The statement was made apparently 
for the protection of his own interest and 
when his application was under investigation 
by the Police. In such a oase reasonable 
freedom and latitude must be allowed 
to the party who has to put his ease 
before the authorities. The evidence of the 
Deputy Superintendent of Police shows that 
the parties were making allegations against 
each other and that he allowed them to 
make such allegations in order that he 
might get some important information. 
Besides the accused used the ex préssion 
with reference to a man, who was convicted 
and fined on the complaint of the acoused 
about four months ago. Under the ciroum- 
stances the expression must be held to 
have been used by the accused in guod 
faith. 

We have not had the advantage of hear- 
ing any argument in support of the ĉonvio- 
tion in this tase; but on a consideration 2f the 
evidence, I am satisfied that this conyietion 
cannot be sustained, 

I would, therefore, set aside the conviction 
and sentence and direct the fine, if paid, to 
be refunded. 

Kemp, J.—I entirely agree. I think that 
the fact that the statement, otherwise de. 
famatory, was made in good faith is sorrobo. 
rated by ths fact that the complainant in the 
present case had heén convicted and fined 
for insult to the accused. 1 also think 
accused’s remark about him was made in the 
protection of his own interests. 

Conviction set aside. 


412 
DOCBAR TEWARI V, EMPEROR. 


ALLAHABAD HIGH COURT. 
Criminan Revision No. 190 or 1918, 
May 3, 1¥18. 
Present:—Justize Sir George Knox, RT, 
DOOBAR TEWARI AND otuers—Acuusep-— 
APPL UasTs 
DETSUS 


EM P&ROR—Prosscoror. 
. Oriminal Procelure Code (Act V of 189%), s. 106— 
Security, order to furnish— Juris listion of District 
Magistrate - Applic ition for enhioremant of sentence. 

A District Magistrate, while consid-ring an appli- 
cation for enhancament of sentence and not trying 
the case as a Uourt of \ppeal, has no jurisdiction to 
order the accused to furnish security under section 
106 of the Criminal Procedure Code. 


Criminal revision from an order of the 
District Magistrate, Basti. 

FACTS appear from the following order of 
the District Magistrate, dated the 5th of 
February 1918: -- 

“The application to have the punishment 
awarded enhanced is dismissed. The. Court 
has no jurisdiction to enhance and the 
case is certainly not one for sending to the 
higher Courts aith a recommendation. 

I agree, however, that ib is a case where 
securi¢y should be ealled for under section 
106, Griminal Procedure Code. I direct that 
each of the accused convicted farnish a 
bond for Rs. 290 and one security for a 
like amount to keep the peace for one 
year. The sureties to be to the satisfaction 
of the trying Magistrate In default of 
providing security the accused will suffer 
simple imprisonment for one year, 

As regards the omission of the trying 
Magistrate to take ary action in respect 
of the persons absconding, this is certainly 
a matter in which there has been a 
failure of justice. Apparently the Magistrate 
forgot all about the absconders, but such 
negligence is regrettable and it can only 
lead to general contempt of anthority if 
criminals who evade service of process 
are let off punishment altogether. 

I direct the trying Magistrate to take 
action against the absconders under sections 
87 and £8, Crimine] Prosedure Code, 
simultaneously’ and to see that that action 
is effective and that these persons are duly 
brought to trial.” 

Mr. Satya Chandra Mukerji, for the Appli- 
cants. : 

Mr. R. Malcomson (Assistant Government 
Adyosate), for the Crown, 
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JUDGMENT.—This application succeeds. 
The District Magistrate had no power to 
direct that each of the accused sonvicted 
furnish a bond for Rs. 200 with one 
surety for a like amount. At the time 
when he passed the order he was not 
trying the gase as a Court of Appeal. I 
direct that the order be set aside and any 
security, that may have been furnished, be 
quashed. Let the record be returned. 


Order set aside. 


CALCUTTA HIGH COURT. 
CriminaL Revision No 557 or 1917, 
June 8, 1917, 

Present:—Mr. Justice Tennon and Justice Sir 
Syed Shamanl Huda, Kr, 
NATABAR DUTTA AND OTHERS — 
PETITIONERS 
VETEUS 
BISESWAR RAKHIT AND OTHERS —2ND 
Party—Opeosite PARTY, 

a Criminal Procedure Code (Act V of 1898), s. 145, 
proceedings under ~ Magistrate, jurisdiction of, to supple- 
ment final order at instance of one party without notice 

to other party. 

In a proceeding under section 145, Criminal Pro- 
cedure : ode, in respect of certain premises consisting 
ofa dalan, a hotel and a privy, the Magistrate at 
the close of the case made his final order in respect 
of the dalan and the hotel but made no order with 
regard tothe privy. The omission in respect of the 
privy having been afterwards pointed out to him 
by one of the parties he made an ex parte order in 
favour of that party without giving notice to the 
other party: 

Held, that having in the firstinstance omitted to 
make any order with regard to the privy, the Magis- 
trate should not have proceeded to supplement his 
first order without giving the other side an opportu- 
nity of being heard, [p. 413, col. 1.] 

Rule against the order of the Sub-Divi- 
sional Magistrate, Khulna, dated the 2nd and 
5th March 1916, 

Babu Bhudhar Haldar, for the Petitioners. 

JUDGMENT,.—In this case proceedings 
under section 145, Criminal Prosedure Code, 
were taken in respect of certain premises 
which are spoken of as consisting of, jirst, a 
dalan, secondly, a hotel, and thirdly, a privy. 
Evidence was gone into and at the eslose 
of the case the learned Deputy Magistrate 
made his final order in favour of the 
second party in respect of the dalan and 


in fayour of the first party in respeg 
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of the hotel. He made no order with 


regard to the privy. His final order is dated 
the 2nd March 1917. The omission in 
respect of the privy having been pointed 
out to him by the second party on the 
th March withont giving notice to the 
first party, he makes this ex parte order:— 
“There is evidence that the privy . goes 
with the dalan, so that this privy remains 
in the possession of the second party.” 

_ Now it is quite obvious that having in 
the first instance omitted to make any 
order with regard to the privy, he should 
not have proceeded to supplement his first 
order by this subsequent order of the 5th 
March without giving the other side an 
opportunity of being heard. It, however, 
is stated to us that as regards the privy 
evidence was in fact led, and that being 
so, while we set aside the order of the 
5th March in respect of the privy, we 
also direct that the Magistrate do re-open 
the ‘proceedings in so far as the privy is 
concerned at the stage reached when the 
evidence was completed, and after hearing 
both parties he will then proceed to pass 
such order as on the evidence and all the 
circumstances of this case he may think 
proper. 

Order set aside. 


hd 


PATNA HIGH COURT. 
Criminar Revision No, 123 or 1918, 
May 13, 1918. 
Present:— Mr. Justice Mullick and Mr.. 

A Justice Thornhill. 
BINDESWARL PRASAD SINGH 
— PETITIONER 
_ versus 
EMPEROR— Prosecortor. 

Penal Code (Act XLV of 1860), ss. 97, 147—Rioting 
— Right of private defence of property—Tenant’s holding 
under water— Lease cf fishing rights granted by landlerd 
to stranger—Lessee interfered with by tenant—Offence 
-—Dispo-session and disturbance of possession, dis- 
tinction between, 

A. plot of land forming part of the accnsed’s holding 
was under water, and the landlord leased the right of 
fishing therein to the complainant, who wanted to 
catch fish but was opposed by the accused: 

Held, that the accused being in possession, he had 
a right of private defence as against the complainant 
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and he and his party could not, therefore, be convicted 
of rioting if that right had not been exceeded. pp. 414, 
col 1 } 

The fact that on a previous day the complainant 
had succeeded in fishing without molestation on the 
part of the arcused wonld amount only to a disturb- 
ance of puasession as distinguished from dispossess 
sion. [p. 414, col. 1.] 

Revision against an order of the Ses. 
sions Judge, Motihari, dated the 21st 
March 191%, modifying a decision of the 
Sub-Divisional Officer, Suddar, Motihari, 
dated the 2ud March 1918. 


Mr. G. O. Pal, for the Petitioners, 

Mr, Muhammad Fakhruddin (Government 
Pleader), for the Crown. 

JUDGMENT. 

Mouuticsx, J.—The petitioners have been 
sentenced to three weeks’ rigorous imprison: 
ment each under section 147 cf the Indian 
Penal Code for committing a riot in respect 
of a piece of water known as Arganda 
Kund.. 

It appears that the complainant Kanli 
Nunian has obtained a fishing lease of the 
water from the tenure holder of the village, 
who are the Jolaba Factory, It is alleged 
that un the day of occurrence Kauk, to. 
gether with four factory peons and eight 
fishermen from the village in which the’ 
Factory is situated, came and began to 
fish in a ditch claimed by the petitioner 
Bindeswari, asserting that he was entitled 
to do so under the lease. The learned 
Sessions Judge finds that the ditch is on 
the site of the oecupancy holding of the 
petitioner, that few years ago, at the time 
of the Record of Rights, the land was in 
a culturable condition and was recorded 
as the holding of the petitioner and that 
in the revisional settlement, which has just 
been completed, there is an entry in the 
solumn of remarks to the effect that the 
ditch is in possession of the petitioner, 
the land having been washed away and 
being now covered by water. The learned 
Sessions Judge also finds as a faot that 
the petitioner was in possession of the 
ditch and that he had a right of private 


‘defence as against the persons who came 


to fish forcibly in it, but the learned 
Judge has convicted the petitioner and his 
party , because it is said that having come 
with -20 or 25 men armed with lathis 
they have. exceeded the right of private 
defence, and the common object found 
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against them is an intention to assert a 
right or a supposed right to the ditch. 

In my opinion, upon the finding, the 
sonviction cannot stand. The petitioner 
Bindeswarl Prasad was in possession of 
the ditch and had a right to fish there. 
Kauli Nunian had no right to some there 
with a party of 12 or more men and to 
disturb the petitioner’s possession. 

It is contended by the learned Govern- 
ment Pleader on behalf of the Orown 
that the petitioner was not in possession, 
because on the ‘previous day he had been 
dispossessed by the lessee who had fished 
in it without molestation. If the lessee 
did fish in the ditch on the previous day 
that would not constifute dispossession in 
the eye of law. At the most his act 
would be adisturbance of possession and 
there is a distinction between dispossession 
and disturbance of possession. The peti- 
tioner Bindeswari being in possession on 
the day of the occurrence, he had a right 
to oppose the complainant’s party by 
reasonable force. Having regard to the 
injuries inflicted upon the somplainant’s 
party, which were slight, that forse was 
not unreasonable. On the other hand, the 
evidence shows that the complainant’s 
party inflicted injuries upon MBindeswari’s 
party, which were far seyerer than the 
injuries inflicted by Bindeswari’s party. 
In our opinion, the right of private defence 
was not exceeded and there was no unlawful 
assembly and the convictions and sentences 
are set aside. 

THORNHILL, d.—I agree. 

Oonviction set aside. 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No, 194 or 1918, 
April 25, 1918. 
Present:—Justice Sir George Knox, Kr, 
KHUBI AND OTHERS—-APPLICANTS 
VETSUS 


BAKHTAYAL— Opposirm Parry, 
Criminal Procedure Code (Act V of 1898), s, 522— 
Order for possession—~ Jurisdiction to pass order after 
order for convicltion—District Magistrate, jurisdiction 


of 
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An application for au order for possession under 
soction 522 of the Criminal Procedure Code, 1898, filed 
after the conviction of the accused was rejected by 
the trying Magistrate but was allowed on appeal by 
the District Magistrate: 

Held, that under the circumstances of the case the 
order was a proper one and should not be interfered 
with, [p, 415, col, 1.] 


Criminal revision from an order of: the 
District Magistrate, Meerut. 

FAOTS.—Tne accused in a certain case 
were convicted. After the judgment was 
delivered, the complainant filed a petition 
under section 522 of the Criminal Procedure 
Code for restoration of possession. The 
trying Magistrate rejected the application 
on the ground that an order to this effect 
must be passed simultaneously with the 
order of conviction. The trying Magistrate 
was again moved on the ground that such 
an order was an independent order and 
could be passed subsequently to the judg- 
ment, but admitting this argument he 
expressed his inability to grant the arplica- 
tion having once rejected it on the same 
facts. On appeal the District Magistrate 
passed the following order on the 4th of 
March 1915,—. 


“Appellant in this case contends that 
the order of the lower Court in refusing to 
give possession under section 522, Criminal 
Procedure Code, on the ground that he 
was asked to do so some days after he 
had passed orders in the original case, is 
a mistaken one and that the latest ruling 
on the subject is in favour of the appellant. 
Jutindra Nath v. Emperor (1). I think this 
is so. The whole tenor of that judgment 
in Oriminal revision is to the effect that 
if such order proceeds out of the original 
judgment without fresh material being 
produced if is not an illegal one. In this 
case the appellant asked for that form of 
redress in his original complaint and the 
lower Court might not have taken sogniz- 
ance of it. He passed his order in the 
original case on 20th December 1917. On 
the 22nd application was made for action 
under sestion 522, Criminal Procedure Code, 
whish was refused on 8rd January 1918. 
I think the lower Court in view of the ruling 
quoted could have and should have issued 
order under section 522, Criminal Prosedure 
Code. I allow the appeal and direst that 


(1) 19 Ind. Cas, 172; 14 Or, L. J, 172 
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the Police be ordered accordingly to give 
possession over the disputed land to the 
appellant.” 

Mr. Satya Chandra Mukerji, for the Appli- 
cants, 

Mr. A. H. Q. Hamilton, for the Opposite 
Party. 

JUDGMENT.—This is an application for 
revision of an order passed by the District 
Magistrate of Meerut under section 522 of 
the Criminal Procedure Code, whereby he 
directed the Polise to give possession over 
some disputed land to one of the parties. 
Whether the District Magistrate has or 
has not the‘authority to pass tbe order in 


question if seems to me unnecessary to 
deside. “The order which the learned 
Magistrata bas row passed is an order 


which sould and should have been passed 
long ago. I decline to interfere and dis- 
miss the application. Let the record ba 
returned. 

Applicalton dismissed, 


BOMBAY HIGH COURT. 
Criminal Reverance No. 13 or 191E. 
March 14, 1918. 

Present: —Mr, Justice Shah and 
Mr, Justico Kemp. 
In re MAGANLAL KHEMCHAND— 
COMPLAINANT, . 

Bombay Village Police Act (VIII of 1867), s. 15— 
Police Patel, power of, to infact fine for making 
false complaint. 

A Police Patel, to whom a commission has been 
issued under section 16 of the Bombay Village Police 
Act, has no power to inflict a fine on a complainant 
for making a false complaint. 


Criminal reference made by the District 
Magistrate, Broach. 

JUDUMENT.—We think that under the 
Village Police Act the Police Patel, to 
whom a commission has been issued under 
section 15 of the Act, has no power to inflist 
any fine on the complainant fora false com- 
plaint. 

We, therefore, set aside the order made 
by the Village Patel directing the com- 
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plainant to pay a fine of Rs, 2and direct 
the fine to be refunded tothe complainant. 
Order set aside. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 424 or 1917, 
December 19, 1917. 
Present: —Mr. Justice Roe and Justice Sir Ali 
Imam, Kr. > 
MAHANGU SINGH AND OTHÊRS— ACOUSED 
— PETITIONERS 
versus 


EMPEROR —Opposite PARTY. 

Criminal Procedure Code (Act Y ef 1898), s. 423— 
Penal Code (Act XLV of 1860), ss. 147,328, 353— 
Charges under ss. 147, 353—Conviction under s. 323— 
Appellate Court, conviction by, under s. 147, legality of. 

Section 423 of the Criminal Procedure Code em- 
powers an Appellate Court to alter the finding of 
the trying Magistrate, maintaining the sentence, 
and the word ‘finding’ is not limited to a finding upon 
a point of law as distinct from a finding upon a 
point of fact. [p. 416, col. 2.] 

Accased were charged by the trying Magistrate 
under sections 147 and 3858 0f the Penal Code but 
wore ultimately convicted under section 323 of the 
Code. On appeal the Sessions Judge pointed out that 
the conviction under section 828 could not be main- 
tained, but holding that the accused had been guilty 
of rioting he altered the conviction to one under 
section 147 of the Penal Code, maintaining the 
sentences imposed under section 823: 

Held, that the procedure adopted by the Sessions 
Judge was not illegal, [p. 416, col. 2. ] 


Appeal against the order of the Sessions 
Judge, Monghyr, dated the 7th September 
1917, modifying that of the Deputy Magis- 
trate, Monghyr, cated the 3lat July 1917. 

Mr. Naresh Chandra Sinha, for the Peti- 
tioners. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—In this case the applicants 
before us were placed upon their trial on 
charges under seobions 147 and 353 ofthe Indian 
Penal Code; the general charge against them 
being that it boing known to them that the 
Sub-Inspector of Excise was making 
preparations to search their houses and 
have them arrested by the regular Police, 
they gathered ina body with the intention 
of preventing by forea the fulfilment of his 
duty by the Sub-Inspector of Excise. The 
charge actually framed against the epplicants 
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was that they were members of an unlawful 
assembly with the common object of resist- 
ing the arrest and rescuing the persons 
arrested by the Hacise Sub-Inspector Zainul 
Abdin Kult. 


After going into the evidence the Deputy 
Magistrate who tried the case was of opinion 
that the common object of the assembly 
was not to resist the arrest but to 
resist the search. He, therefore, acquitted 
the applicants of the offence charged under 
section 147 but convicted them under section 
323, with which offence they had not been 


charged. 


On appeal to the Sessions Court the 
learned Judge pointed out that the con- 
viction on the charga under section 328 
gould not be maintainec; but on going into the 
facts of the case he found that the intention 
of the unlawful assembly was to snatch away 
the cocaine phials and avoid arrest. He, 
therefore, found that the 
stated in the charge was at least one of 
the common cbjects of the assembly, and 
that, therefore, the assembly was unlawful 
and that the applicants should have been 
convicted of rioting. Therefore, under the 
provisions of section 423 he altered the 
sonvistion under section 323 toa conviction 
ander section 147, maintaining the sentences 
imposed under section 323. | | 

In this Court we are asked to revise this 
decision on two grounds. firstly, that the 
learned Judge had no power to convict 
of an offence on which there had already 
been an acquittal, and secondly, that the 
charge as framed was so vague, containing 
as it did only a part at least of the common 
object of the assembly, that the accused 
have been prejudiced in their trial with 
regard to it. 

On the first part of this argument the cage 
of Queen-Empress v. Jabanulia (1) is indis- 
tinguishable. This case has been followed, as 
Mr. Desai’s notes in the Index of Cases 
sbows, in ali the Courts in India. 

It is true that in Dhanpat Singh v. 
Emperor (2) Chapman, J., _ apparently 
was not required to go further than to 


1) 23 C. 975; 12 Ind. Dec. (N. s.) 645. 
42 Ind, Cas. 698; (1917) Pat. 297; 2 P.L. W 
188; 18 Cr. L. J. 982. 
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say that where the law had been impro- 
perly applied to the facts found, an Ap- 
pellatae Court had power to alter a finding 
of acquittal to a finding of sonvistion, 
This too is the limit to- which Beasheroft, 
J.,felt it necessary to go in the oase of 
Romesh Uhandra Banneriee vy. Emperor (3). 
We see no reason to limit the section in 
the way suggested upon the basis of 
these two oases. The learned Judges 
in these two cases were not required to 
go further than they did, and there is 
nothing in their judgments to suggest that 
they would not have been prepared to go 
further if necessary. The section as it 
stands empowers the Court to alter the 
finding, maintaining the sentences, and if 
it’ be conceded that a finding of acquittal 
may be altered to a sonviction on a 
point of law, we can conceive no valid 
reason for limiting the word finding to a 
finding upon a point of law as distinct 
from a finding upon a point of fast, 

Upon the second point urged, it is 
found by both the Courts in effect that 
the common object of the assembly was 
to. thwart the Exsise Offizers in the 
execution of their duty; and it cannot be 
suggested that the particalar wording of 
the common object as contained in the 
charge was a wording which could in 
any sense have misled the applisants in 
their defence. We must, therefore, decline 
to interfere in this case. The applicants 
will surrender to their bail and serve 
out the remainder of their sentences, 

iule discharged, 


(3) 23 Ind. Cas. 933: 18 C. W.N.493 at pp. 515 
516; 41 O. 350; 15 Gr, L. J. 385, 
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CALCUTTA HIGH COURT. 
AppsaL FROM Orper No. 333 of 1916, 
Marsh 5, 1918. 

Present;—Mr. Justice Richardson and 
Mr. Justice Beachoroft 
LELONG (JUMEA)—Jcpeuent-Desror— 

APPELLANT 
VETSUS 
RAJANI KANTA CHOWDHURY .-— 


DEORER- HOLDER— RESPONDEANT. 

Landlord and  tenant—Non-occupancy holding, 
whether can be sold in execution of money-decree— 
Landlord, right of re-entry of, in case of transfer without 
his consent. 

The holding of a non-oceupancy raiynt is saleable 
in execution: of a decrec for money like any other 
property for what it may be worth. If the terms of 
his. lease give the landlord a right of re-entry in the 
case of a transfer without the landlord’s consent, 
that may raise a question between the purchaser, if 
any, at the Court sale and the landlord but does not 
clothe the raiya! with a right to object to the sale, 
[p. 418, col. 1 ] 

Appeal against the order of the District 
Judge, Chittagong, dated the 9th of August 
1916, reversing that of the Munsif, Ist Court, 
Patya, dated the llth of Marsh 1916, 

FACTS appear from the judgment. 

Babu D. L. Kastgir (with him Babu 
Tarakeswar Nath Mitter), for the Appellant.— 
The question is whether a certain non. 
occupancy rawati holding is saleable in 
execution of a decree for money. Both 
Courts found the holding to be non oc. 
cupancy and not one of fixed rent. 

The holding isa kaimi mouras! to the 
lessee and the lease is a perpetnal lease 
from géneration to generation and there is 
a prohibition in the lease against transfer, 
therefore, the transfer of the lease without 
the landlord’s consent is void and not voidable. 

(Ricsarpsen, J—How can you create a 
. perpetual lease in a temporarily settled estate? | 

It means that so long as the lessor’s title 
continues he will allow the lessee to continue 
in possession from generation to generation. 

[Ricsarpson, J.—Section 179, Bengal 
Tenancy Act, only applies to permanently 
settled estates, therefore, that section does 
not apply here. Isthere any authority on 
this point? | 

There are cases in regard to oesupancy 
holdings but there is no authority in respect 
of a non-ocoupancy holding.’ 

I rely on Narayani v. Nabin Chandra 
OH, doa 

nd. Cas. ; 25 C, , 85 533; 
ae oe L J. 351 at p. 858; 44 
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The position of a  non-oscupaney 
holding is much worse than that of an 
occupancy holding, so far as heritability and 
transferability are concerned. In this case 
the decree-holder asked the Janalord’s consent 
but it was withheld. Even the tenant’s 
consent is necessary. I may refer to Narayani 
v. Nabin Chandra Chowdhari (1). The cases 
no doubt refer to non-transferable oscupancy 
holdings; the only point is whether the prinai-: 
ple will apply to non-osoupancy holdings, 
when the lease provides that the holding oan- 
not be transferred without tbe landlord’s 
consent. 


By analogy whether a non-oceupancy 
holding is governed by the same principle 
as an occupancy holding, I shall refer to 
the language in Narayani y. Nabin Chandra 
Ohowdhari (1). 


Babu Mohini Mohan Chackerbutty, for the 
Respondent.—The analogy does not hold 
good, because the ‘right of occupancy ” is 
a right personal to the occupancy raiyat, 
who has a spesial status and enjoys special 
privileges under the law. a 


JUDGMENT, 


Ricwarpson, J.—The Courts below have 
differed on the question whether a certain non- 
occupancy raiyati holding is saleable in execu- 
tion of a decree for money. In the execution 
Court the learned Munsifheld in favour of 
the iudgment-debtor, the raiyat, and set aside 
the sale. The desree-holder appealed to 
the District Judge by whom the Munsif’s 
decree was discharged and the sale con. 
firmed. The appellant before us is, therefore, 
the jadgment-debtor. 


“In my opinion ”, says the learned Distriat 
Judge, “the decision of the point now raised 
depends upon the terms of the respondent’s 
pattah, and it is not necessary to enter 
into any general consideration. The patiah 
prohibits any kind of transfer without the 
consent of the landlord, but if any such 
transfer takes place the landlord has the 
right of getting khas possession of the land. 
In view of this provision of the palilah, my 
opinion is that a transfer, voluntary or in- 
voluntary, is not void but is merely voidable 
at the instance of the landlord. Upon this 
view the tenant cannot raise the point of 
non-transferability, ” j : 
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I agree tkat the pointis not cre which the 
judgment-debtor is entitled to raise. 
learned Pleader referred to Narayani v. 
Nabin Chandra Chowdhart (1). It was there 
held, applying the principles governing the 
transfer of occupancy holdings laid down by 
the Full Bench in Dayamoyd v. Ananda Mohan 
Chowdhury (2), that an ocoupavey v iyat . has 
the right to object to the sale of his holding in 
executicn of a money. deoree obtained against 
bim. But that is a right peenliar .to the 
occupancy raiyat. It-is part of the fixity 
of tenure which he enjoys under the law, part 
of the privileges annexed to his status. The 
non-occupancy razyathas not the same fixity 
of tenure, nor the same status or right. His 
holding is saleable in execution of a decree, 
like any other property, for what it may 
be worth. If the terms of his lease give 
the landlord a right cf reentry in the 
case of a transfer without the landlord’s 
consent, that may raise a question between 
the purchaser, if any, at the Court sale and 
the landlord but does not clothe the raiyat 
with arightto object to the sale. There is 
nothicrg to prevent his interest, however 
small*it may be, from being sold, if a pur- 
chaser can be found for it. 

In my opinion this appeal must be dis- 
missed with costs. We assess the hearing 
fee at one gold mohur. 

Beaoncnort, J.—. I agree. 

Appeal dismissed, 


(2) 27 Ind. Cas. 61; 420. 172; 18 C. W. N. 971; 20 
0. L, J. 52 (F. B,). 


PATNA HIGH COURT. 
Civiu Revision No. 147 or 1917. 
April 18, 1918. 
Present:— Mr. Justice Mullick and Mr, 
< Justice Thornhill, 
SATISH CHANDRA GHOSH — Peli ITIONER 
VET SUS 
KASHI SAHU— Opposite Parry, 

Contract Act (IX of :872), ss 23, 24—Slavery bond 
— Unlawiul consideration- Indivisible ayreement ~ 
Limitation Act. (1K of wR), Sch J, Art. 75—Condi- 

tional bond — Limitation commencement of, 
A contract under which a labourer engages to 
work without any payment whatsoever under con- 


INDIAN OASES. 


His . 


[1918 


ditions that make it practically impossible for him 
to discharge the debt until some other capitalist 
redeems‘ him is wholly void Such a contract is 
indistinguishable from slavery and in practice com- 
pels the debtor and his descendants to a perpetual 
serfdom. p. 419, col. 1.) 

Two brothers executed a bond in favour of the 
plaintiff for a principal scm ef Rs, JO with interest 
ata high rate One of the executants at the same 
time promised to work for the plaintiff without pay 
for a period of two years from the date of the 
bond, ie, up to the date on which the bond was to 
become payable, Jn defanlt of service the bond was 
to become payable +t onc+, No service was rendered 
to the plaintiff even for a si: gle day: 

Heli, i!) that the part of the consideration as to 
one of the defendants working for the plaintiff was 
unlawful; [p. 4:9, col 1.] 

2) that the contract being indivisible, and it 
being impossible to separate the lawful part of the 
consideration from the unlawful part, the whole was 
vod under section 24 of the Contract Act; [p. 419, 
col. 1.] 

(2) that the condition of the bond as to work 
having been broken on the very first day, limitation 
began to run from that very day under Article 75, 
Schedule 1 of the Limitation Act. |p. 419, col. 1.] 

Civil revision against an order of the 
Small Cause Court Judge, Bhagalpur, 
dated the 29th January 1917. 

Mr. Kulwant Sahay and Rai Guru Saran 
Praszd, for the Petitioners. 

Mr. Kursked Husnain, for 
Party. 


the Opposite 


JUDGMENT. 

MULLICK, J.—Thoe ‘plaintiff appears to be 
a landlord and defendants Nos. 1 and 2 to be 
labourers who have executed in favour of 
the plaintiff a bond with somewhat curious 
terms, while defendant No. 3 appears to 
bave been impleaded as a member of the 
joint family to which defendants Nos. 1 and 2 
belong. 

The bond is for a principal snm of Rs. 10 
with interest at half an anna per rupee per 
mensem, 1. e., at 37% per cent. per annum, 
The second executant at the same time 
promised to work for the plaintiff without 
pay for a period of two years from the 
date of the bond, that is to say, from 
the 3rd of September 1911 till the 2nd 
of September 1918, on which date the 
kond was to become payable. The words 
in which the promise is expreseed are as 
follows :— 


“I, Chaudhry Sahu, will remain all along 
in at-endauce and do the agricultural and 
other works of the aforesaid Ghosh and 
will never remain absent from duty. If 
I be absent from the work the aforesaid 
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Ghosh will ba competent to recover the 
whole amount mentioned in the bond 
together with interest calcalated at the 
rata of I anna par rupee per mensem 
without any consideration and without 
waiting for the expiry of the due date 
from the person and property of us (the 
executants).” 

It is admitted that the second executant 
has not worked for the plaintiff for a 
single day and the present suit was 
brought on the znd of September 1916 
for the principal sum with interest at the 
enhanced rate. 


Now, it is quite clear that the bond is 
what is locally known as a ‘slavery bond” 
and is very similar to that which was 
the subject of discussion in Ram Sarup 
Bhagat v, Bansi Mandar (1). In our opia- 
ion a contract is wholly void in which 
a labourer engages to work without any 
payment whatsoever under conditions that 
make it practically impossible for him to 
discharge the debt until some other 
capitalist redeems him. Sach a contract 
is indistinguishable from slavery and in 
practice compels the debtor and his dessend- 
ants to a perpetual serfdom, an 


But the learned Vakil for the plaintiff 
urges that although the condition with 
regatd to the labour may be illegal and 
void, that part of the contract which pro- 
vides for the payment of interest on 
money lent is enforceable. In my cpinion 
the contract is indivisible and it is im. 
possible fo separate the legal part of the 
consideration from the illegal part. There- 
fore, under section 24 of the Indian 
Contract Act the whole contrast is void. 

Next, there is the question of limitation, 
The condition of the bond being an agree- 
ment to labour, time began to run against 
the plaintiff on the first day of the default 
to labour, that is to say, on the 3rd day 
of September 1911. The general principle 
that time begins to run from the earliest 
date, applicable to oases of instalment 
bonis under Article 75 of the Indian 
Limitation Ast, is alao applicable to cases 
of contracts which are subject to a condi- 
tion. Therefore, as time began to run 
from the 3ed of September 1911, and as 
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the suit was not brought till the 2nd of 
September 1916, it is clearly barred. 

On both grounds, therefore, the plaintiff's 
suit was rightly dismissed and this applica- 
tion for revision mast’ be dismissed with 
costs. 

TaORNHILL, J.—I agree, 

Application dismissed. 





PUNJAB CHIEF COURT. 
Misce.Langcous Saconp Crvin Arrear No, 3285 
or 1915. 

April 30, 1918. 

Present :—Mr. Justice Scott-Smith, 
SHEOPAT RAI—Jopeuent-Destor— 
APPELLANT 
VETSUS 
WARAK CHAND ~—Decres-Hotper— 


RESPONDENT, 

Civil Procedure Code {Act V of 1908), s. 10, O. XXI, 
r, T—Decree contrary to provisions of 8. 10, validity of 
—Evecutton ~Executing Court, whether can qyestion 
jurisdiction of Court which passed decree. 

A decree passed contrary to the provisions of 
section 10 of the Civil Procedure Code is not a 
nullity and cannot be disregarded in execution pro- 
ceedings [p 420, col. 2.] 

Under Order XXL, rule 7 of the Civil Prosedure 
Code, an executing Court has no power tc question 
the jurisdiction of the Court which passed the decree 
under exscution. [p. 420, col. 2.] 

Hari Govind Kulkarni v Narsingrao, 23 Ind. Cas. 
123; 38 B. 194; 16 Bom, L R. 30, relied upon. 

Appeal from the order of the District 
Judge, Hissar, dated the 25th August 1915, 
afficming that of the Mansif, Ist Class, 
Hissar, dated the 10th May 1415, allowing 
execution of decrees and dismissing objection 
of the judgment-debtor. 

Mr. N. O. Pandit, for the Appellant. 

Mr. Mukand Lai Puri, for the Raspondent. 

JUDGMENT.—This is an appeal by the 
judgment-debtor from the order of the 
lower Court allowing execution of a deoree 
to proseed against him. The decree was 
an expirte one passed by a Munsif in 
District Purnea on the 23rd December 
1914. The desree was sent for execution 
to the Maunsif of Hissar under the pro- 
visions of Order XXI, rule 6, Civil 
Procedure Code. The judgment debtor ob- 
jected to the decree being executed against 
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him. on:the grounds that it was void and 
contrary to the provisions of section 10 
of the Code of Civil Procedure. The 
‘Munsif, however, held that it was not open 
to him to go into the question of the valid- 
ity of the decree and disallowed the ob- 
jection. 
the District Judge the judgment-debtor has 
filed a second appeal in this Court, and 
on his behalf the raling reported as 
Topanram v. Tekchand (i) ‘is relied upon, 
wherein it was held that “a decree passed 
without jurisdiction is incapable of exesu- 
tion and the Court to which such decree 
is transferred for, execution is competent 
to decline to execute it. The Court charged 
with the execution of a decree can son- 
sider the question whether the Court 
which passed the decres had jurisdiction 
to pass it, unless the decree itself precludes 
that question” This was a decision of 
the Judicial Commissioner of Sind and was 
based upon cases reported as Haji Musa Hoje 
Ahmed vy. Purmanand Nursey (2) and Imdad 
Ali y. Jagan Lal (3).. These were rulings 
upon section 225 of the former Code of 
Civil, Procedure, which is now represented 
by Order XXI, rule 7 of the present 
Code. The present Code omits the words 
“or of the jurisdiction of the Court which 
passed it” which were in section “25 of 
the former Code. 


The effect of the omission of these aed 
bas „been discussed in Hari' Govind Kulkarni 
v, Narsingrao (4), wherein it was held that 
“onder Order XXI, rule 7, of tbe Civil 
Procedure Code the executing Oourt bas 
no power to question the jurisdiction. of 
the Court which passed the decree under 
execution.” 


Mr. Nanak Chand on behalf of the ap- 
pellant. admits that this authority is againet 
him, but ‘he questions the correctness of 
it. He. has referred to Hanuman Prasad v. 
Muhammud Ishaq (5) where at page: 141 
the following dictum of their Lordships of 
the Privy Council in the case of Khaira;- 


=- 


: (1) 16 Ind. Cas, 832; 5 S. L. R. 260, 
. (2) 165 B. 216:8 Ind Dec. (N. s.) 146 
/ (3) 17 A. 478; A. W. N. (1895) 109; 8 Ind. Dec. 
N. 8.) 632. 
{4) 23 Tnd. Cas. 128; 38 R, 194; 16 Bom, L. R. 80. 
(5) 28 A. 167; A. WIN, (1905) 229, 2 A. L. J, 618. 
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mal v. Daim (6) was quoted :— ‘Their Lord; 
ships agree that the sales cannot be treated 
as void or now ‘ba avoided oa the ground 
of any mere irragularities of procedure in 
obtaining the decrse or in the execution 
of them. But, on the other hand, the 
Court had no jurisdiction to sell the pro~ 
party of persons who were not parties to 
the prosaedings, or properly represented 
on the record.” As against such persona 
the desree and sales purporting to ba made 
thereunder would be a nullity, and might be 
disregarded without any proseeding to set 
them asida. Counsel argues that in this case 
also the decree passed would ba a nullity 
and should be disregarded by the execut- 
ing Court. ‘The cases are, in my opinion, 
distinguishable. In the Privy Council case 
the persons whose property was” sold in 
@xesution were minors who were ‘not pro- 
perly represented on the record and as against 
them it was held that the decrees aad 
sales purporting to be made thereunder 
would be a nullity. In the present case, 
on the contrary, the defendant was pro- 
perly represented on the record and the 
Court had jurisdiction to try the suit. I 
am not prepared to hold shat a decree 
passed contrary to the provisions of section 
10 of the Civil Proeedure Code would be 
a nullity and. oan be disregarded in execu- 
tion proceedings. The case. in which the 
decree was passed was tried ex parte and, 
therefore, no objection was raised under 
section 10 of the Civil Procedure Code. 
It would, in my opinion, be anomalous if 
the defendant, who did not appear during 
the trial of the suit could raise such an 
objestion for the-first time in execution 
proceedings. I agree with the desision in 
Hari Govind Kulkarni v. Narsingrao (4) 
above quoted and dismiss the appeal with 
costs, : 
Appeal dismissed. 


(6) 32 I, A. 28:10. L.J, 584; 32 C. 296; 8 Sar. P. 
See W. N, 201; 2A. L, J. 71; 7 Bom L, R. 
i (P.C l 
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UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT, 

Seconp Civin APPEAL No. 250 or 1917, 
January 29,1918. 
Present:-Mr. Heald, A. J.C, 
MAUNG NYEIN—Appettanr 
VETSUS 
MA MY{N—Reasporpent, 

Buddhist Law, Burmese — Marriage, minor, whether 
can contract—Breach of promise of marriage, damages 
for, suit for, against minor, maintainability of-—-Majority 
Act IX 5f 1875), s. 2 Applicability of Act—Ctvid 
Procedure Code (Act V of .1908, O, XXXIJ—~Suit 
against minor, form of. 

“A breach of a promise of marriage is a matter of 
marriage within the meaning of section 2 of the 
M ajority Act, so that the Act has no application to 
sach a matter [p. 421, col. 2.) 

There is nothing in Barmese Buddhist Law to 
prevent a youth from contracting a valid marriage 
without his parents’ consent at any time after he is 
physically competent for marriage. [p. 472, col. 2.] 

Burmese Buddhist Law does provide for the pay- 
ment of compensation by the defaulting suitor in 
eases of breach of promise of marriage and the 
minority of the youth is no defence to a suit for 
such compensation, since the only age of minority 
recognised by Burmese Buddhist Law in matters of 
marriage is, in the case of a boy, the age below which 
he is physically incompetent to marry. [p. 422, 
col. 2 

here i is no reason why a suit for compensation for 
breach of promise of marriage under Burmese 
Buddhist Law should not be brought against a minor 
so long as itis brought in the manner prescribed in 
Order XXXII of the Civil Procedure Code, and there 
is nothing in law to prevent a personal decree being 
given against a minor for compensation iu such 
a suit. [p. 422, col. 2.] 


Mr, Dutt, for the Appellant. 
Mr. Mitter, for the Respondent. 


JUDGMENT.—Ma Myin sued Maung 
Nyein to recover Ra, 30 asdamages for breach 
of promise of marriage. 

Both parties were minors ‘for the purposes 
of Order XXXII of the Code of Civil Proce- 
dure and the suit was irregularly instituted, 
but the mistakes have now been sorrected 


The trial Court, holding that Ma Myin 
proved that Maung Nyein promised to 
marry herand broke his promise, gave her a 
deoree for Rs. 30, 

Maung Nyein appealed, but the lower 
Appellate Court saw no reason to disagree 
with the view taken by the trial Court and 
dismissed the appeal, 

Maung Nyein now somes to this Court 
in second appeal on the ground that, being 
a minor, he could not oe a valid promise 
of marriage, 
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-The - ideas underlying this defence 
are— 

. (1) that breach of promise of marriage is a 
matter of contract, and 

(2) that a person who is a minor under 
the Indian Majority Act cannot ‘make a valid: 
promise of marriage. se 

But it has been pointed wae 7in this 
Court in the ease’ of Kan Gaung v, Mi 
Hla Chok (1) that. “Marriage under Bud- 
dhist Law is not wholly a matter of con- 
trast” and that “a suit for damages for 
breach of promise will be maintainable 
(apart from the Law ‘of Contract), if the- 
Buddhist Law authorises aoe in-such.., 
a case,” 

It was ‘further held in the same case 
that breach of a promise of marriage . is 
of marriage, and the Majority 
Ast lays down in section 2 that nothing 
contained in that Aot shall -affect the capa- 
city of any person to ast in matters of 
marriage. š 

The defence based -on minority must, 
therefore, fail unless if san be shown that 
under the Burmese Buddhist Law of marriage. 
the appellant was debarred by his youth 
from making a valid-promise of marriage. 

No provision of Barmese Buddhist Law 
whioh prevents a youth of marriageable age 
from making a valid promise of marriage has 
been brought to my notice. Sestion 33 of the 
Digest (Volume II) fixes 16 as the age before 
which parents should give their children 
in marriage and provides that a ‘girl, if 
still unmarried on attaining the age of 20, 
may marry the man of herchoive, whether 
her parents approveor not. This provision 
suggests the inference that up to the age 
of 20 a girl esnnot marry without her 
parents’. consent, but there is no similar 
proviso or inference in the case of a boy 
and even in the case of a girl the rule is subject 
ta exceptions. 

, In the primitive stages of Burmese Bud- 
dhist Law the consent of the parents of 
both parties was doubtless necessary, what- 
ever the’ age of the parties, so long as they 
were unmarried. 

Thus the “antiqae Manussika*®” Dham- 
mathat cited in section 35 of the Digest 
(Volume Il) says that, where the parties 


(1) LU. B. R. (1907-09) Contract 5. 
#gee 2 U. B, R. (1897-01) page 197, 
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are freeborn, marriage is invalid unless the 
parents on both sides approve. 

But various exceptions to this rule appear 
in the Dhammathats themselves. 

I have already! referred ts the exception 
in the ease of an unmarried girl of over 
90 years of age, mentioned in section 33 
of the Digest. 

Section 149 of the Digest (Volume IT) 
saya that if a youth and a maid have 
clandestine intercourse, the parents of the 
youth cannot object to their marriage. 

Section 99 says that if the girl’s parents 
connive at intimacy between their daughter 
and her suitor in their bouse they cannot 
refuse their consent to the marriage. 

Section 147 allows even a girl under 20 
years of age to contract a valid marriage 
against the wishes of her parents if she 
bas eloped with her suitor three times, 
and section 313 (Volume I) expressly re- 
Gognises marriages contracted without pa- 
rental consent. 

It would seem, therefore, that even the 
compilers of the later Dhammathats re- 
cognised the practical impossibility of 
preventing children from following their 
own desires, and it is notable that not a 
single authority Jays down a limit of age 
up to which the approval of the youth’s 
parents is necessary and that the only 
Dhammatbat which says that such con- 
sent is necessary at all is the archaic 
Manussika. 

The Dhammathats say in so many words 
that children should be married as soon 
as they are of age to marry, and the 
inference which in my opinion ahould be 
drawn from their omission to prescribe a 
limit of age below which a youth of 
marriageable age cannot marry without 
his parents’ consent is that there is practic. 
ally no such limit. If a girl is released 
from parental control in matters of mar- 
riage attte age of 20, it seems reasonable to 
suppose that a youth who is ordinarily much 
less under control should be relezsed much 
earlier, and there can be no dcubt that 
as a matter of fact Burmese Rudd? ist boys 
who are of age to marry do habitually 
marry ibe girl of their choice without 
any regard to their parents’ wishes. 

I find, therefore, that there is nothing in 
Burmese Buddhist Law to prevent a youth 
from contracting a valid marriage without 
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his parents’ consent at any time after he 
is physically ecmpetent for merriage. 

But if he can make a valid marriage, 
there seems to be no reason why he should 
not be able to make a valid promise of 
marriage and I baye no hesitaticen in 
holding tbat be can. 

The authorities cited in the case cf Kan 
Gaung v. Mi Hla Ohoh (1) Jeave no room for 
doubt that Burmese Buddhist Law dres 
provide for the payment of sompensaticn 
by the defaulting suitor in eases of breach 
of promise of marriage, and for tbe rea- 
sons given above I hold that the eo- 
called “minority” of the youth is no defence 
to a suit for such compensation, since the 
only age of minority recognised by Bor- 
mese Buddhist Law in matters of mar- 
riage is, inthe case of a boy, the age below 
which he is physical'y incompetent to 
marry. 

I know no reason in Jaw why such a 
suit as the present should not be brought 
against a minor so long as it is brought 
in the manner prescribed in Order XXA11I of 
the Code, and there is nothing in Jaw to 
prevent a personal decree being given 
against a minor for compensation in such 
a suit, 

I hold, therefore, that Manng Nyein, 
althovgh he was under the age cf 18 
when he made the premise of marriage, 
is personally Hable to pay ccmpersaticn 
for his breach cf that promise and ihat 
his appeal, on the ground that his minority 
invalidated his premise, fails. 

I have already dealt with his other 
grourds of appeal in my earlier order in 
this case, and have held that they are of 
no avail and, therefora, I dismies the appeal 
with costs. 

Appeal dismissed, 





PUNJAB CHIEF COURT, 
SECOND Civin APeBAL No. 2747 or 1916. 
April 22, 1917, 

Present Mr. Justice Leslie Jones, 
INAYAT SHAH- Durenvant— 
APFELLANT 
UETEUS 
KADIR BAKHSH—Pustnstirr, 
SARDAR SHAH— Direnvant— 


RESPONLENTS. 
Alienation— Shrine, efferings at, irar afer of share of 
validity af, 
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A re-transfer of a right to sharein the offerings 
made at a shrine, in favour of a person who had lost 
his share by abandonment, is not invalid, provided 
the alienation does not contravene the principles 
which are necessary to the harmonious management 
of the shrine. 


Appeal from the decree of the District 
Judge, Jhang at Sargodha, dated the 15th 
June 1916, revarsing that of the Sabordinate 
Judge, 2nd Class, Jhang, dated the ilth 
March 1916, dismissing the elaim, 

Mr, Mutand Li Puri, for the Appellant. 

Mr. Habib Ullah, for the Respondent. 

JUDGMENT.—In the village of Pirwala, 
Jhang Distriat, there is a shrine known 
as that of Rajan imam who had a grandson, 
named Mihrban Shah. The descendants of 
Mihrban Shah are divided into two branches, 
One is represented by Sarcar Shah and 
Kadir Bakhsh and the other by Inayat 
Shah. The shrine is situate on the area of 
a well which is owned by the descendants of 
Rajan Imam and according to the wajtb-ul arz 
of the village the right to share in the 
offerings of the shrine follows the rights 
of co sharers in the well. lt is agreed on 
behalf of the plaintiff that Said Mohammad, 
a son of Mihrban Shak, left the village 
many years ago and thus lost his rights 
in the well and the cfferings. Said 
Mohammad was the great grandfather of 
Inayat Shah. 

As the resn't of abandonment by Said 
Mohammad, Sardar Shah and Kadir Bakhsh 
inherited a one-fourth share in the well 
and the cfferings. If there had been no 
abandonment by Said Mohammad, his great- 
grandson, Inayat Shah, would have inherited 
a one-eighth share and Sardar Shah and 
Kadir Bakhsh would have inherited only 
one-eighth between them. 

About 15 years ago Sardar Shah alienated, 
so I am told by Couns-] for the plaintiff- 
respondent, his one eigh h skare inthe well 
to Inayat Shab. In June 1914 he sold to 
Inayat Shah his share tn the offerings. 

Thereupon Kadar Bakhsh instituted the 
present suit for an injunction against 
Inayat Shah to restrain him from interfering 
in the management of the sh:ine and from 
taking ashare in the offerings: 

The suit was dismissed by the Subordinate 
Judge, bit on appeal to the District Judge the 
plaintiff obtained a decree. 

The defendant has now preferred a second 
pppeal to this Court, There is no doubt 
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that, as both the lower Courts have found, 
the property in dispute is not wakf, but 
on the aathority of Nur Muhammad v. 
Ghulam Hubib (1) the District Judge, who 
regarded that ruling as exactly in point, 
held that the sale of the offerings by Sardar 
Shah to Inayat Shah was invalid. Inayat 
Shah, however, is not a stranger but in 
the diract line of descent from Rajan Imam, 
He cannot be regarded as unqualified by 
birth, for bot for an accident he would have 
held by right of inheritance a larger share in 
the well and the offerings than the plaintiff, 
There is no reliable evidence tə rebat the 
entry made in the wajib ul-arz and the 
property in dispute appears to me to he 
secular in character There might perhaps be 
ground for objection if an alienation had been 
made in favour of some person unconnested 
with Rajan Imam, bat with such a case | am 
not coneerned. I oan see no good reason fer 
holding that a re transfer to the descendant 
of Said Mohammad of a part of the rights 
which he lost is invalid. The alienation in 
no way contravenes any principles which 
cau be necessary to the harmonious manage- 
ment of the shrite. 

The plaintiff, althongh healleged in kie*plaint 
that Inayat Shah intended to interfere with 
the management of the shrine, has produced 
no evidence to that effect and the allegation 
was denied, 

He further alleged that the alienation 
was invalid for want of necessity, but this 
claim was apparently dropped, for no issue 
regarding it was framed in the Court of 
first instance and no mention of it was 
made in the memoraninm of appeal to the 
lower Appellate Court. Iam not prepared 
to take it np now. 

In my opinion the plaintiff is not entitled 
to the injunotion which he has obtained., 

Accordingly I ascept the appzal, and setting 
aside the decree of the lower Appellate Court, 
restore that of the Subordinate Judge. The 
plaintiff-respondent must pay costs through- 
out. 

Appeal accepted, 


(1) 106 P. R. 1892. 
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WARISALI V, MOHAMED AZIMULLA KHAN, 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

MISGELLANEOUS Civiu APPBAL No. 40 or 1917. 


; February 4, 1918. 
| Present :—Sir Henry’ Drake- Brockman, 


Kr, J. O. 
WARISALI AND anoTagR— DEFENDANTS —— 
. APPELLANTS 
persus j 


Munshi MOHAMED AZIMULLA 


KHAN— PLAINTIF — RESPONDENT, 

: Contract Act (IX of 1872), ss. 18, 23-——Agreement to 
withdraw application for sanction lo prosecute, validity 
of—- Public policy- Undue influence, whether mere fear of 
punishment is—In pari delicto, potior est conditio 
defendentis, applicability of-—Criminal Procedure Code 
(Act V of 1898), ss. 195, 345— Application to prosecute 
for non-compoundable offence, compounding of—Penal 
Code (Act XEY of 1860), ss. 213, 214, offences under 
— Proof. 

A trial for an offence need not actually be in 
progress to make an agreement for stifling a pro- 
secution in respect of that offence improper for the 
purposes of section 28 of the Contract Act. The 
section applies if the object of the agreement is to 
cause the withdrawal of an application to sanction 
the prosecution under section 196 of the Criminal 
Procedure Code. [p. 426, col. 2] 

_ The prohibition contained in section 345 (7), Cri- 
minal Procedure Cede, is a perfectly general one, 
which governs the composition of offences whether 
any steps to prosecute the alleged offender have been 
taken or not. [p. 426, col. 24] 

Jones v. Merionethshire Permanent Benefit Building 
Society, (1892) 1 Ch. 173; 61 L. J. Ch. 138; 65 L. T. 
685; 40 W. R. 273; 17 Cox. C. C, 889, relied on. 

To establish the commission of offences punishable 
ynder sections 213 and 214 of the Penal Code it is 
essential to prove commission of the offences 
screened. [p. 427, col. 1.] 

Girish Myte v. Queen-Empress, 280, 420; 12 Ind, 
Doc. (N. 8.) 279 and Emperor v. Sanalal, 20 Ind. Cas, 
818; 37 B. 658; 15 Bom. L. R. 694 14 Cr. L. J. 453, 
followed. 

A mere fear of punishment in a criminal case does 
not constitute undue influence, and the law as to 
obtaining a refund of money ora return of security 
given under an agreement not to prosecute is that 
the transactions cannot be set aside unless the 
circumstances disclosé pressure or undue influence, 
[p. 428, ccl. 1.] l 
, Amjadnessa Bibi v. Rahim Bakas Sikdar, 28 Ind, 
Cas. 713; 42 C. 286; 19 C. W. N. 383; 21 0. L. J., 642, 
followed. 

Defendants applied for sanction to prosecute 
plaintiff for giving false evidence ina judicial pro. 
ceeding. While the application was pending, plaintiff 
paid Rs. 2,000 to the defendants and the latter there- 
upon represented to the Court in which the application 
for prosecution was pending that they did not desire 
to proceed with the application as they had no 
evidence in suppor of it. The application was 
dismissed. The plaintif then sued to recover the 
Rs 27,000 paid by him: 

Held, (1) that the money having been paid for an 
egi object and the object having been executed, the 
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maxim in pari delicto, potior est conditio defendentis 
applied and the plaintiff was, therefore, not entitled 
to recover the money: [p. 428, col. 1.] 

(2) that the object of the agreement being to stific 
a criminal prosecution and to compound a non-com- 
poundable offence, the agreement was void ‘as being 
against public policy and on that ground too the 
ylaintiff was not entitled to recover the money. 

p. 427, col. 1.) 

Appeal from the decree of the Divisional 
Judge, Saugor, in Civil Appeal No. 1 of 1917, 
decided on the 25th April 1917. 

Mr. G. L. Subhedar, for the Appellants. 

Dr. H. S. Gour, for the Respondent. 


JUDGMENT.—The plaintiff in the case 
out of which this appeal arises was con- 
victed by the District Magistrate of Saugor 
on the 4th September 1913 of using as 
genuine a forged document and sentenced 
under section 471, Indian Penal Code, to 
rigorous imprisonment for a year. His 
appeal to the Sessions Judge was dismissed, 
and on the 12th February 1914 he 
moved this Court in revision with the 
result that on the 3lst March following 
the unexpired portion of his term of 
imprisonment was set aside and in lien 
thereof a fine of Rs. 5,000 was imposed. 

Previously to all this the plaintiff had 
sued the defendants in the Court of a 
Revenue Officer to eject them from sertain 
sir fields, 14°20 acres in area and 
situate in his malguzari village of Mabua- 
khera. On the 14th Desember 1912 hea 
obtained a decree for possession, but in 
appeal on:the 24th June 1913 the District 
Judge set aside the deoree holding that 
the suit, being bronght against trespassers, 
was not triable by a Revenue Officer and 
returned the plaint for presentation to 
an ordinary Civil Court. Eventually the 
suit was dismissed on the 7th January 
1914, the plaintiff having failed to pay the 
Court-fee fcr service of a summons on 
one of the defendants. 


On. the 10th February 1914 the defend- 
ant Mumtaz Ali moved the Revenue 
Officer, who had first dealt with the plaint. 
iff’s, sult, to sanction his prosecution for 
perjury on the ground that he kad 
falsely denied ‘the genuineness of his sig. 
nature on a certain document filed by 
them in that case. Notice of this applica. 
tion was given to the plaintiff ard three 
legal practitioners, including one of the 
leaders of Saugor Bar, appeared to: oppose 
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it on his behalf. The application was dis- 
missed on the 12th May 1914, the defend- 
ants having represented to the Court in 
writing (Exhibit P-7) that they had no 
evidense and did not wish the inquiry to 
proceed. 

` Meanwhile on the 9th May 19 4 the 
plaintiff had executed -a lease (Exhibit 
P.5) in favour of the defendants giving 
them for 25 years at arent of Rs. 20 per 
annum 50°67 acres of sir land in Monza 
Mahuakhera. 

Before proceeding to set out the plead- 
ings in the present coase, it seems desir- 
able to mention that on the Gth July 
1914 the defendant Mumtaz Ali applied 
to the Court, which had dismissed the 
plaintiff's suit for ejectment, for sanction 
to prosecute him for an offence punishable 
under section 209, Indian Penal Code, the 
allegation being that the claim was false 


and made with intent to injare the 
Gerndanis. This application was dismissed 
on the 20th August i915 by the Munsif of 


Saugor, who held that the claim for 
ejectment had not been proved to be false 
and that the object of the application was 
to harass the plaintiff and extract money 
from him. The District Judge dismissed 
on the !3th January 1916 an appeal 
preferred from the Munsif’s order, holding 
that there had been great and unexplained 
delay in applying for sanction and generally 
agreeing in the view taken by the Munsif. 

- The plaint in the present litigation was 
filed on the 2lst September 1915. After 
briefly stating most of the acts prior to 
the defendants’ application for sanstion to 
prosecute the plaintiff for giving false evidence, 
16 goes on to allege that owing to illness 
and worry the plaintiff was unable to 
attend the Court and oppose the applica- 
tion and that the defendants taking ad- 
vantage of his circumstances used undue 
inflaence to obtain from him the aforesaid 
lease, It further alleges that the defend- 
ants in the same manner and at the 
same time obtained from him Rs. 2,000 in 
‘sash and that the rent fixed for the land 
was inadequate (khofif). Cancellation of the 
lease and recovery of Rs, 2,000 were prayed 
for. 

The: defendant Mumtaz Ali put in a 
written ‘statement in‘ which he demanded 
further particulars of- the undue influence 
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alleged in the plaint and denied that the 


plaintiff was otherwise than in good 
physical and mental condition on -the 
9th May 1914. He also denied receipt 


of Rs. 2,000 and alleged that there was no 
connection whatever between the lease of 
the 9th May 1914 and his application 
for sanction to the prosecution of the plaint- 
iff. He further pleaded that even if 
Rs, 2,000 were paid and the lease granted 
by way of consideration for dropping the 
proceedings under section 195, Criminal Pro- 
cedure Code, the plaintiff sould not re- 
cover the money or have the lease oan- 
celled, the object of the transaction being 
to stifls a proseocntion in respect of a non- 
sompoundable offence. The other defendant 
adopted this defence, 

In an oral reply the plaintiff explained 
that undue influence was used, inasmuch 
as the defendants dealt with him when 
he was physically and mentally incapacitated 
by illness and mental distress and threatened 
to harass him if he did not cause them 
to withdraw the application for sanction 
by paying the money and grantihg the 
lease. 

The following are the issues material 
for the purpose of this appeal: — 

“(1) (a) Did the defendants recover 
Rs. 2,000 and get the patta by undue influence 
under the ciroumstanses stated by the 
plaintiff P 
` (b) Were the defendants in a position 
to dominate the plaintiff’s will P 

(2) Were these transactions made for 
stifling a prosecution? IF so, how is the 
claim affected P 

(3) -Is the plaintiff entitled to any of 
the reliefs claimed ?” 

The trial Judgefound that the Rs. 2,000 
were paid to the defendants on the sth 
May 19.4 bnt that the defendants were 
not then in a position to dominate the 
plaintifi’s wil], also that the consideraticn 
for the agreement leading to the payment 
of Rs, 2,000 and the lease was the compound- 
ing of a non-compoundable offence and, 
therefore, void being illegal and opposed 
to public policy, Finally the plaintiff was 
treated as sn part delicto with the de- 
fendauts and his claim was dismiased in toto, 

In appeal both sides admitted that the 


lease was given with the object of having 


the application for -sauotion to proseso 
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the plaintiff dropped. Two contentions 
were pressed on behalf of the plaintiff, 
namely, that the compromise between the 
parties was not void for unlawfulness and 
that the defendants brought about both 
the payment of Rs. 2,000 and the execution 
of the lease. by the exercise of undue in- 
fluence, The decree of the trial Judge 
was set aside and the case was remand- 
ed for fresh findings and decision 
with regard to the question embodied in an 
issue to which no reference need be made 
in this judgmeot. 

The findings of the District Judge are 
in effeot-—— 

(1) that the contract under which Rs. 2,000 
were paid and the lease executed is void- 
able at the plaintiff’s option, having been 
induced by undue infiuence on the part of 
both the defendants; 

(2) that both the defendants joined in 
taking the money and the lease; and 

(3) that the transaction is not opposed 
to publics policy and, therefore, not void, 

This appeal has been preferred by the 
defendants. 

, The first question to be desided is whether 
the agreement between the parties is op- 
posed to public policy as found by the 
trial Judge. For the opposite view the 
lower Appellate Court gave no reason except 
that to arrange for dropping an application 
for sanction to prosecute for a non-com- 
poundable offence does not amount to com- 
pounding such an offence. The learned 
District Judge appears to have thought 
that a trial for an offense of the kind 
mentioned must be actually in progress 
to make an agreement for stifling a 
prosecution improper for tbe purposes of 
section 23, Indian Contract Act. I do not 
think this view is correct. In Jones v. 
Merionethshire Permanent Benefit Building 
Scciety (1) no prosesution was ever under- 
taken and the whole object of the agree- 
ment which the Court had to consider 
was that there should be no prosecution. On 
the subject of such agreements Bowen, L. J., 
remarked as follows (at page 183) :— 
“The duty to prosecute or not to prosecute 
is a social and not a legal duty, 
which depends on the  oireumstances 


(1) (1892) 1 Ch. 173,61 L. J. Oh. 138; 65 L, T. 685; 
40 WR 278; 17 Cox C. C. 889, 
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of each case. It cannot be said that it is 
a moral daty to prosecute in all oases. 
The matter depends on considerations 
whish vary according to each oase. But 
the person who has to act is bound 
morally ta ba influenced by no indirect 
motive. He is morally bound to bring a 
fair and honest mind to the consideration 
and fo exersise his decision from a sense 
of duty to himself and others. 


“What is it that the law requires about the 
exercise of this moral daty P It is that 
it shall not ba made a matter of private 
bargain.” 

In the case just cited the offence which 
had b3en committed was emb2zzlement and 
Bowen, L. J, (at page 184) sonsidared it 


impossible to deny that this erims was 
one committed against the publis as 
well as against the individual and in 


desiding what steps should be- taken to 
punish it, the person who has to deal 
with the case must,if he is to discharge 
his moral duty, conscientiously consider 
the publie as well as himself. To my 
mind this view is even more applicable 
to the offence of intentionally giving false 
evidence in a judicial proceeding. In the 
present case the parties arranged to drop 
a proceeding which by reason of section 
195 (1) (bt, Criminal Procedure Code, is 
an essential precedent to a prosecution 
for giving false evidence and I do not 
think that any distinction can reason- 
ably be drawn between this position and 


‘what would have obtained if after grant 


of sanction a complaint had actually been 
filed. Moraover the prohibition in section 
345 (7), Criminal Procedure Code, seems 
to be a perfectly general one, which 
governs fhe composition of offences whether 
any steps to prosecute the alleged offender 
have been taken or not. 

What is required is, as stated in Kishanlal v. 
Aman Singh (2), a collusion between the par- 
ties affecting the due course of the criminal 
law. If the accused person is innocent, the 
law is abused for the purpose of extortion ; 
if guilty, the law is eluded by a corrupt 
compromise sereening the criminal for a 
bribe : See Keir v. Leeman (3). 


(2) 16 Ind. Cas. 565; 8 N. L. R. 97 at p. 104. 
(3) (1844) 66 R. R. 392 at p. 398; 6Q. B. 308 
13 L. J, Q. B. 359; 8 Jur, 824; 115 E. R. 118, 


Vol. XLVI] 
WARISALI v, MOHAMED AZIMULLAH KHAN, 


: It is urged for ihe respondent that it 
is not open to a Judge to invent a new 
bead of public policy or to condemn an 
agreement simply because in his opinion 
it is not consistent vith publio interest, 
and in this connection Jansen vy, Driefontein 
Consolidated Mines Lid. (4) ard Ayoms v. 
Sluart Kung (5) are cited. Batin the latter 
gase it was laid down that the Courts 
will not shrink from acting on public 
policy if the contract sought to be en- 
forced leads to immorality or crime. 
For cares in which the rule of public 
policy has been extended to new ciraum- 
stances 1 may refer to Wilscn v. Oarnley (6), 
in which a promise of marriage made by 
a man, who to the knowledge of the 
promises was at the time of the making 
of the promise married, was held void 
and to Beard, In re, Reverstonary and General 
Securities Co., v. Hall (7), where a similar 
view was taken regarding a condition 
divesting the interest of-a devisees or 
legatee if he enters into the naval or 
military services of the Crown. It is 
not, however, necessary to rely upon 
invention in the present case, as the 
authorities already mentioned suffice to 
show. 

Tt is desirable before passing on to 
refer briefly to an argument on behalf of 
the appeliants that the agreement is 
unlawful because the defendants and the 
plaintiff committed offences punishable 
respectively under sections 2:3 and 214, 
Indian Penal Code. In this econnes- 
tion I hold on the strength of Queen Empress 
Saminatha (8, Girish Myte v. Queer. Empress 
(9) and Emperor v, Sanalal (10) that to 
establish the commission of these offences it is 
essential to prove the commission of the 
offence soreened. 


(4) (1902) A.C. 484; 71 L.J. K. B. 857; 87 L. T. 
872; 51 W. R. 142: 7 Com. Cas. 26°; 18 T. L. B. 796. 

(b) (1908) 2 K. B. 256 at p. 727; 77 L. J. K. B. 794; 
99 L. T. 424; 24 T L. R 675. : 

‘6 (1908) 1 K B 729; 77 L.J. K. B. 694 98 L. T. 
265; 24 T. L. R. «97. 

(7) (1906) 1 Ch. 883; 77 L. J. Ch. 265; 98 L. T. 816; 
24 T. L- R. 225. 

(8) 14 M. 440; 1 M. L- J. 163; 1 Weir 195; 5 Ind. 
Dec. (Nn. s.} 280, 

(9) 28 ©. 420; 12 Ind. Dec. (x. s.) 279, 

(109) 20 Ind. Cas. 613; 37 B, 658; 15 Bom. L.R. 
694; 14 On L, J, 468, i 
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The next question for determination ig 
whether the hargain between the parties 
has been rightly held to have been in- 
duced by undue influence. In this con- 
nection the lower Appellate Court has failed 
to notice thas the plaintiff has not attempted 
to establish the threat which he alleged 
in his pleadings. Rule 4, Order VI, First 
Schedule fo the Civil Procedure Code 
requires particulars to be given where 
undue induence is relied upon and it is 
for a plaintiff to make out his cage as 
laid. That the plaintiff was really influ- 
enced by any threat used to him by the 
defendants is negatived by his own eyi- 
dence as P. W. No. 4, in the course of 
which he deposed as follows :— 

The big criminal sage in the Court of 
the Judicial Commissioner wag desided in 
April 1914. The fact that the oase be. 
fore the Judicial Commissioner was pend. 
iog was causing me great anxiety, and the 
application for sanction quite frightened 
me on that account. Hach criminal case 
would frighten me. I do not mean that 
if the oase before the Judicial Cemmis« 
sioner had been decided in my favour, [ 
would not have been in fear of the 
case before Mr. Mia Bhai, My Pleaders 
had told me that in no oase could defend. 
ants get sanction to prosecute me in Mr. 
Mia Bhai’s Court. My Pleaders always 
gave me this assurance. Nothing was done 
on the application beyond reading of plead- 
ings. The defendants came‘to my house 
in May 1914 but I cannot say in which 
They came to me at 
about 12 noon. I was seated alone when 
the defendants came. Defendants said: 
It will be well for yon to return aut 
village otherwise we shall file other eases 
against you.’ I told them Plainly that 
they might fle any number of cases but 
that I would not return the village to 
them. I cannot say how long after this 
the settlement took place, Mr. 5S. C 
Mukerji is my Pleader and I often go to 
him. | went to him some time after the 
defendants had talked to me. Mr. S. O. 
Mukerji himself started the talk and geve 
me the friendly advice that 1 shonld pay 
Rs. 2,000 and give a pitta of 50 acres as 
demanded finally by the defendants. He 
said that it was possible  sangtion might 
be given. I did not quite agree with 
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this advice and I said, “Ye mahaz jabran 


hai magar abru ka mamla hat ap ye tar 


karaden’”’, 


This passage too refutes the allegation 
in the plaint that the plaintiff was un- 
able to attend the Magistrate’s Court and 
oppose the application for sanction to pro- 
sesute him. The plaintiff appears to have 
made the settlement partly because, to 
use his own words, he wus apprehensive 
for his honour and partly at the sugges- 
“ion of the Pleader Mr. 5. ©. Mukerji 
(P..W.No 5), who condusted the negotiations 
and himself paid on the plaintifs be- 
half dto tbe defendants. The lower 
Appellate Court has not found that the 
bargain was unconscionable, nor can 
I agree with its view that the false denial 
of Rs. 2,060 leads almost irresistibly to the 
conclusion that they exerted .ondue in- 
fluence. Such evidence, as there is, shows 
merely that the plaintiff was neither afraid 
of the defendants nor guided by his legal 
advisers, but acted on, the suggestion of 
Mr. Mukerji and I hold accordingly. 
In Angjadnessa Bibi v. Rahim Bakas Sikdar 
(11) it was held that mere fear of punishment 
in a criminal case does not constitute 
undue influence, and the law as to obtaining 
refund of money or return of security 
given under agreement not to prosecute 
was laid down to be that the transactions 
sould not be set aside unless the circumstances 
disclose pressure or undue influence. In 
the present case the illegal purpose of the 
parties had been executed and they being 
equally in fault the defendants must suo- 
seed in accordance with the maxim in pari 
delicto, potior est conditio possidentis. 
‘This appeal succeeds, the order of the 
lower Appellate Court is seb aside and the 
decree of the trial Judge restored. The 
aprellants will have their costs in this 
Court and in the lower Appellate Court but 
inasmuch as they falsely denied the payment 
of Rs. 2,C00 1 cirset that they bear their 
own costs in the Court of first instance so 
far as they arise out of that part of the 
claim. 

l Order set aside, 
-(11) 28 Ind. Cas. 718; 42 ©, 266; 19 0. W. N. 383; 
21 0, L. J, 642. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DHORRE No. 1393 
or 1915. 

April 23, 1918, 

Fresent :—Mr. Justice Richardson and 
Mr. Justice Beasheroft. 
DHANANJOY MANJHI—Praintivrr— 

APPELLANTS ` 
versus 
UPENDRANATH DEB SARBHADIKARY 
AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Bengal Tenancy Act (VIII of B. C. 1885), ss. 7, 30, 
109, illB, 158, 18%—Record of Rights, entry in, 
whether confers any title— Suit for assessment of rent, 
whether maintainable by one of several landlords— 
Limitation Act (IX of 1908), Sch. F, Art. 120, 
whether applies to such a suit—Hquity, principles of, 
whether applicable where there is specific rule of law 
Landlord, right of, to assess rent, whether 
arises under general law S. 188, Bengal Tenancy 
Act, whether applies to application under 3, 158—S, 
115 B, effect of. 

An entry in the Record of Rights that a certain 
piece of land is liable to be assessed with rent, 
confers no title, and cannot be taken as the starting 
point of limitation for a suit for assessment of its 
rent. [p. 480, col, 1.) 

Article 150 of the Limitation Act can have no 
application toa suit for the assessment of land 
presumably liable to be assessed. In such a suit the 
circumstance that rent has not in fact been paid for 
more than twelve years before suit ia not per se 
safficient to support a decree of dismissal, because 
the right to have rent assessed must continue so 
long as the relationship of landlord and tenant 
continues [p. 430, col. 4.] 

Prosanna Kumar Mukherjee v, Srikant Raut, 16 Ind. 
Cas 365; 40 0, 173; 160, L. J, 202; 17 C. W.N; 137, 
relied upon, 


‘Where there isa specific rule of law, general 
principles of equity are out of place, inasmuch as 
those principles or the individual Judge’s view of the 
effect of those principles must give way to the 
specific rule of law, whether the rule be a rule estab. 
lished by the general law applicable to the topie or 
a rule enacted by the Legislature [p. 43}, col. 1.) 


Section 188 of the Bengal Tenancy Act applies to 
an application under the terms of section 168 of the 
Act, just as it does to a suit for the enhancement of 
rent ~ section 7 or section 80 of tbe Act, [p. 481, 
col |, 

Moheeb Ali v. Ameer Rai, 17 C. 638; 8 Ind. Dec. 
(x. 8.) 598 and Jatindra Nathv. Prasanna Kumar, 8 
Ind. Cas. 842; 88 I, A. 1; 38 0. 270; 16 C. W. N. 74; 9 
M. L. T. 1180 L. J. 51; 8 A. L. J. 1; 13 Bom. L R, 
1; 21 M. L. J. 92; (1911) 2M. W.N. 119P. O), 
followed. l 


A suit for assessment of rent is maintainable under 
the general law irrespective of anything contained in 
the Bengal Tenancy Act Therefore, it is open to one 
of several landlords ta bring a suit for assessment of 
rent after making his co-sharers parties defendants, 
(p. 482, col. 1.] , 
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~ The effect of section 111B of the Bengal Tenancy 
‘Act is that, subject to the provisions of section 109, 
the landlord and tenant are at liberty after three 
months from the date of the certificate of final 
publication of the Record-of-Rizhts to seek any 
‘romedies open to them in the ordinary Civil Courts. 
[p. 431, col. 2.] 


l Anpaal against the decres of the Addi- 
tional. District Judze, Midnapur, dated 
the 24th March 1915, reversing that of the 
Mansif, Tamluk, dated the 293th Jane 
1914. 

- FACTS appear from the judgment. 

Baba Jyotish Chandra Hazri, for the 
Appellant.—The learned Additional Dis- 
triot Judge has dismissed the suit on two 
grounds, (a) either the plaintiff mnst sue 
at the original rate of rent or (b) his suit 
for assessment of rent is barred by limitation, 
as the defendant has been admittedly hold- 
ing the lands without payment of rent for 
more than 12 years. On both these grounds 
the Court of Appeal below is in error. 
Plaintiff's suit cannot be dismissed. merely 
becanse that at some unknown period the 
defendant paid some rent the amount of 
which is not known. Plaintiff’s suit cannot 
alsa be dismissed on the ground of limit- 
ation. Mere non payment of rent for more 
than, twelve years does not prove that the 
land is rent-free or that the ne 
has baen holding the land adversely | 
thé plaintiff. The District Judge is afta 
in holding that Article 130 of the Limita- 
tion Act applies to a suit of this des- 
sription. It.is not a suit for assessment 
of rent-free’ land. See Prosonna Kumar 
Mukherjee v. Srikant Raut (1), which supports 
the above view as also Protap Chunder 
Ohowdhry v. Shukhee Soonduree, Dassee (2). 

Babu Satya Charan Sinha, for Babu Sat- 
courtpatt Rey, for the Respondent.—It was 
the plaintiff’s duty to find ouf what the rent 
of the holding -was. Besides, holding the 
land without payment of rent for a long 
time raises a presumption of lakhero; title. 
There is also another difficulty in the plaint- 
is way. A suit of this description is 
contemplated by section 158 of the Bengal 
Tenancy Act. It cannot be said that apart 
from the.Bengal Tenancy Act the plaintiff 
has a general right to sue for assessment 


(1¥ 18 Ind. Cas. 365; 400, 173; 16 0. L. J. 252517 
0. W. N. 137. 
(2) 20. L. R. 869, 


~ 
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of rent. If the plaint be treated as one 
under section 158 of the Bengal Tenancy 
Act, then the suit is not maintainable be- 
cause the plaintiff is admittedly a co-sharer 
landlord and his other co-sharers have not 
joined as plaintiffs. 

Baba Jyotish Chandra Hazra, in reply.— 
Nothing in the Bangal ‘'enancy Act can 
take away tke general right of suit for 
assessment of rent. The right to have 
rent assessed is a general right. See Bar: 
hamdat Missir v. Krishna Sahuy (3), ‘Assan: 
ullah Bahadur v, Mohini Mohan Das (4), 
Harihar Eande v. Karamat, Hossein (5) and 
Forbes v, Meer Mahumed Hossein (6), 

JUDGMENS, 

RICHARDSON, J.—The plaintiff in the suit 
and the appellant before us is a -landlord 
and the detendant No. 1 is a tenure+holder 
in respect of two plots of land within the 
ambit of the plaintiff’s estate. In a , Record 
of Rights published io the year 19,10, the 
land was entered as liable to be assessed 


‘with rent (jamajogya). The suit was brought 


for the purpose of naving rent assessed and 
the defense of the detendant No.:l js that 
the land is held rent-free. : 

The plaintiff, however, is not the sole land. 
lord. His own case is that the land is 
situated ina Mauza of which an undivided 
No. 1818 and the 
other half is revenue-free, He claims to be 
the sole proprietor of estate No. 13818 and 
to be the owner of a ten-annas share of the 
moiety of the village held free of revenue, 
He has made party defendants to the suit the 
propr.etors of the remaining six-annas 


share of thg revenue-free title, 


i 


In the trial Court the Munsif framed five 
issues, of which thb second, third and fourth 
care as follows :— 

(2) Can the plaintiff signe maintain the 
suit? Can the suit as framed proceed P. 

(.5) Is the suit barred by limitation P 

(4) Is the plaint land liable to þeas- 
sessed with rent? If so, what would be 
the fair rent paysble for the land to the 
plaintiff P 

On the second issue the learned Munsif 
held “on principles of justice and equity.” 


” 


(8) 20 Ind. Cas. 910; 18 C. W. N., 486. : 

(4) 26 O. 739 at p. 745; 13 Ind. Deo, AN. 8.) 1072. 
(5) 4 Ind, Cas. 175; 9 U. La. J, 493, 

(6) 12 B. L. R. 210 at p. 215; 20 W.R. 44, 


480 
DEANANJOY MANJHI V. UPENDRANATH DEB. 


that the plaintiff's oo sharers being party 
defendants he was entitled to maintain the 
suit. 

On the qnestion of limitation the Mansif 
seems to have thought that limitation would 
run from the date of the Record of Rights 
and as the suit had been brought within 
twelve years from that date, he beld that it 
was in time. l 

On the fourth issue the Munsif found, 
firstly, that the defendant No. 1 bad no good 
title to hold the land rent-free and second- 
ly, that the fair rent for the quantity of 
land held under the plaintiff, whether as a 
revenue paying or a revenue-free proprietor, 
was Rs. 18 odd. 


The Munsif made a decree in the plaint- 
if’s fayour in accordance with these 
findings. 

The defendant No. 1 thereupon appealed 
to the District Judge, who has dismissed 
the suit. 

The view of the learned District Judge is 
that the plaintiff is on the horns of a 
dilemma. Hither there is an agreed rent 
for the land, in which case the plaintiff 
gan sue for such rent and annot sue for 
assessment; or there is no agreed rent, in 
whioh sase regard being had to the period 
during which the defendant No.1 has ad- 
mittedly been in occupation, the right to 
have rent assessed accrued more than twelve 
years before the suit was instituted and 
the suit is barred by limitation under 
Article 130 of the Limitation Act, 


Now, the Munsif was no doubt wrong in 
taking the entry in the Record of Rights aa 
the starting point for limitation. Such an 
entry confers no title. On the other hand 
the District Judge has lost sight of the 
fact that the entry is presumably correct 
until the contrary is established by legal 
evidence. According to tha entry the 
plaintiff and his co-sharers are entitled to 
some rent for the land. If the plaintiff is 
able to prove an existing rent that may 
be the rent proper to be fixed But the defend. 
ant denies that there is an existing rent 
and if no existing rent is established, the 
plaintiff and his co-sharers are still, as I 
have said, according to the entry entitled 
to some reut. 

The District Judge, therefore, erred in law 
jn dismissing the suit in limine, as he has 
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done. It may be that the defendant No. 1 
has given evidence sufficient to show either 
that he has a good rent-free title to the 
land or thas the land is held under a rent- 
free grant which inits origin was invalid but 
which it is now too late to question, or 
that by adverse possession he has acquired 
a title to hold the land rent-free. On the 
other hand the plaintif may have estab- 
lished that the defendant No. 1 has all 
along held the land as tenant subject to 
the liability to pay rent. But these various 
alternatives depend on the evidence adduced 
by the parties which the District Judge 
has not examined. As matters stand, he has 
erred in dismissing the suit without going 
into the evidence, Until the evidence afford: 
ed by the entry is found to have been 
rebutted, Article 180 can have no appli- 
cation because the suit is not a suit ‘for 
the resumption or assessment of rent-free 
land” within the meaning of the Artiale. 
Tt ig a suit for the assessment of land 
presumably liable to be assessed. In that 
state of things the circumstance that rent 
has not in fast been paid for more than 
twelve years before suit is not per se 
sufficient to support a deeree of diamissal 
[ef Prosonna Kumar Mukherjee v. Srikant Raut 
(1)]. The right to have rent assessed must 
continue so long as the relationship son- 
tinues of landlord and tenant of land Hable 
to be assessed. The right can only be lost 
by one or other of the modes resogniz2d 
by law. The land is prima facie mal land 
and until the presumption and the conse- 
quences fiswiog from it are rebutted, the 
prinsiple applies which underlies the deoi- 
sion in Prutap Ohunder Ohowahry v. Shukhee 
Soonduree Dassee (2), as explained in Bir 
~ Manikya v. Raj Mohun Goswami 
7). 

In the trial Court the defendant No. 1’s 
case was that the land was part and parcel 
ofa rent-free grant in favoor of the idol 
“Krishna Rai Jiu” but the learned Munsif 
found against this plea. The District Judge 
has not considered it. The Munsif men- 
tions that the defendant No. 1 instituted 
a suit before the Settlement Offizxer under 
section 106 of the Bengal Tenacoy Aot to 
dispute the correctness of the entry in the 
Record of Rights, but withdrewfrom the ease, 


(7) 16 0. 449; 8 Ind. Deo. (N. 8.) 296, 
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The District Judge makes no reference to 
this. 

The defendant No, 1 has a second line 
of defense, which is touched upon in the 
judgment of the Courts below and was the 
subject of argument before us, It is that 
the suit as framed is not maintainable in 
view of the provisions of section 188 of 
the Bengal Tenancy Act. The learned 
Munsif’s reference in this connection to the 
general principles of equity is ont of place 
because those principles, or the individual 
Judge’s view of the effect of those princi- 
ples, must give way to a specific rule of 
law, whether: the rule be a rule estab- 
lished by the general law applisable to 
the topic or a rule enacted by the Legis. 
lature. 

Now it is clear that the plaintiff’s 6o- 
sharers not having joined as plaintiffs, the 
suit is not well framed so far as it relates 
to anything which the landlord is “required 
or authorised to do” under the Bengal 
Tenanoy Act. It is, therefore, unnecessary 
to consider whether an application for the 
assessment of rent can be made under 
clause (d) of section 158. Section 188 
applies to an application under the terms of 
that section [Moheeb Ali v. Ameer R.i (8)] 
just as it does to a suit to enhance rent under 
section 7 or section 30 [Jatindra Nathv. 
Prasanna Kumar (9) |. 

The question is whether, as the District 
Judge has-held, relying on Khordakar Abdul 
Hamid v. Mohini Kant Saha Chaudhuri (10), a 
suit to assess rent is maintainable under the 
general law, irrespective of anything in the 
Bengal Tenancy Act. The question was 
adverted to but not decided in Barhamdat 
Missir v. Krishna Sahay (3). The case cited by 
the District Judge was decided in 1900 by 
Banerjee and Stevens, JJ. In the previous 
year Ghose and Banerjee. JJ., had held, in 
a suit in the course of which the plaintiff 
asked for assessment of rent that there was no 
reason why he should not be entitled to such 
relief [ Assanullah Bahadur v. Mohini Mohan 
Das (4)]. In Abdul Hakim Shaha y. Rajendra 
Narain Roy (11) and Khondakar’s case (10) 


(8) 17 O 688; 8 Ind. Dec. (xN. s.) 898, 

(9) 8 Ind Cas. 842; 88 I. A. 1; 88 0, 270; 15 C. W. 
N. 4 9M,.L. T. 1; 130. L.J. 61; 8 A. L. J. 1; 13 Bom. 
L. R. 1; 21 M, L. J. 94 (1911) 2 M. W. N. 119 (P. 0.) . 

(10) 4 0. W. N. 508. 

(11) 1 Ind, Cas. 312; 18 0. W. N. 635, 


, assessment 
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was doubted but followed; there, however, the 
claim was for compensation for use aud og- 
cupation and the doubt had reference, not to 
the question whether a suit for assessment 


would lie under the ordinary law, but to the 


question whether land accreted to a holding 
could be treated as a separate tenancy 
[Maharaj Kumar Krishna Das v. Girja 
Nath Ray Chowdhury (12) and Sati Prosad 
Garga v. Radha Nath Maity (13)). In Harihar 
Pande v. Karamat Hossein (5) the claim was 
for‘ assessment of rent and for recovery of 
such rent for a certain period” (page 494*), 
and the right to sue passed unquestioned. 
Such a right is consistent with, and arises 
out of, the general law and land revenue 
system of the country. The Zamindar is 
responsible to the Government under severe 
penalties for the punctual payment of his 
revenue. The tenure-holder is responsible 
to the landlord onder similar penalties for 
the payment of his rent. On the other hand 
the Zemindar and the tenure-holder are alike 
entitled— until the right is lost—to rent for 
every bigha of mal land {Forbes v. Meer 
Mahomed Hossein (6) . The right to have rent 
assested is recognized by the old Regulation 
relating to the resumption of revenne-free 
and rent-free grants. Jtis recognized and 
still frequently asserted under -such pro- 
visions as those contained in sestion 37 of 
the Bengal Land Revenue Sales Act (No, 
XI of 1759) andin section 11 of the Patni 
Taluk Regulation of 1819, Itis recognized, 
again, in clause (z) of section 105 of the 
Bengal Tenancy Act and there is no ground 
for saying that after a Record of Rights has 
been prepared the only mode of obtaining 
is by application under that 
section. Sach an application hasto be made 
within two months of the date of the certi- 
fieate of final publication of the record. 
The effect of section 111B is that subject 
to the provisions of section 109, the parties 
are at liberty after three months from the 
same date to seek any remedies open to 
them in the ordinary Civil Courts. Clause 
(4) of section 111B provides for the 
suspension of limitation during the period 
of three months. Clause (1) (a) expressly 
mentions a suit for the decision of the 


(12 3 Ind. Cas. 472; 10 C. L J. 458 at p. 461. 
(18) 18 Ind. Cas. 197; 16 O. i. J. 427 at p. 429. 








*Page of 9 O, L. J.— Ed. 


432 


INDIAN CASES, 


_ {191s 


BEHARI LAL v, OFFICIAL LIQUIDATOR, AMRITSAR Banks, 


issue whether the land is or is not liable 
to the payment of rent.” In a suit by the 
landlord, if that issue is decided in his 
favour, he must have, as a necessary oon- 
sequence or corollary, the right to have 
rent assessed. 


Both in pringiple, therefore, and in view 


of the authorities, I agree with the District 
Judge thatit wasopen to the plaintiff to 
bring such a suit as the present under the 
general law. That being so, no valid 
objection can be taken to the frame of the 
suit, 

The resulb is that there being no pre- 
liminary ground to justify- the dismissal of 
the suit, the judgment and decree of the 
lower Appellate Court should be set aside 
andthe case remitted to that Court in order 
that the appeal thereto may be re-heard with 
reference to the observations I have made. 
Costs will abide the result. 

Beacacaort, J.—I agree. 

Appeal allowed; Oase remanded. 





PUNJAB CHIEF COURT. 
Miscattaneous First Ciyin APPRAL No. 1068 
or 1917. 
duly 25, 1917. 

Present:—Mr. Justice Shadi Lal. ; 
BEHARI LAL—Drrenpant—APPELLANT 
CETSUS 
OFFICIAL LIQUIDATOR, AMRITSAR 
BAN K-—PuaintirF—REsPONDENT. 

Company in  liquidation—Contributory— Father 
purchasing shores in name of minor sen, liability of. 

A father purchasing shares in a Company in the 
. name of his minor son is personally Hable on the 
_ shares, and the list of contributories can bo altered 
by substituting the name of the father for that of 
the son. [p. 487, col. 2.] 

Miscellaneous first appeal from the order 
of the Additional Judge, Lahore, dated 
the 24th March 1917, 

Mr. Rup Ram, for the Appellant. 

Mr. Herbert, for the Respondent. 

JUDGMENT.—The facts of this case 
lie within a narrow compass. The appel. 
lant, Pandit Behari Lal, at first applied 
on the llth July: 1908 for five shares to 
be allotted to him, and then requested 
that the shares should be allotted in the 


- father was liable as a 


name of his minor son with himself 43 
guardian. This request was duly complied 
with, and it appears that Pandit Behari 
Lal not only received the dividends upon 
the shares but also paid the calls made by the 
Company from time to time. The Company 
has now gone into liquidation, and the question 
for determination is whether Pandit Behari 
Lal is Hable as a contributory to the extent of 
the amount still due on the shares, Now, it 
has been repeatedly held that if a person 
applies for shares in the name of a person 
under disability, the applicant is personally 
liable, wide, inter alia, Pugh and Sharman’s case 
(1). The ruling in Richardson’s case, Imperial 
Mercantile Oredit Association, In re (2) is an 
authority for the proposition that a father 
purchasing shares in the name of his 
minor son is personally Hable, and that 
the Hst of contributories can be altered by 
substituting the name of the father for that of 
the son; Richardson’s case, Imperial Mercanitle 
Oredit Association, In re (2). Weston’s case, 
Cobre Copper Mining. Company, In re (3) 
is really a combination of two positions, 
namely, a transfer of some shares by the 
father to his minor son, and also the 
purchase of other shares by him in the 
name of the minor son. The Vice-Chan- 
sellor Sir W. M. James held that the 
contributory in 
respect of both the. classes of shares 
and tbat he could not escape liability by 
contending that his son, and not he, was 
registered as the share-holder. “It was a 
mode,” observed the learned Judge, “by 
which these shares were kept as existing 
shares with a right to participation in the 
profits. When the thing turns out to be 
a failure, it is said ‘it is very true that 
we were apparently share-holders. with 
you, but the person in whose name they 
were entered-was an infant, He, of course, 
is not liable fo contribute and I am not 
liable to contribute,’ I think the moving 
person in this was the father, the father 


was the person who, in the name, and 
through the medium, and by means of 
the son, obtained the shares.” The judg- 


_ (1) (1872) 13 Eq, 568; 41 L, J. Ch. 660; 26 L. T. 

274, - 

” (2) (1875) 19 Eq. 588; 44 L, J. Ch. 258;,82 L. T. 18; 
3 W. R. 467. ` 


2 f F 
(3) (1870) 5 Ch. 614; 39 L. J. Ch. 758; 23 D. T, 
287; 18 W. R. 957. 


ment of the Vice-Chancellor was, ib is to 
be observed, confirmed on appeal and the 
observations of Lord. Hatherley, L. C., who 
delivered the judgment of the Court of 
Appeal, are to the same effect. 

In disputes of this kind the Court has 
to look at the substance of the case, and 
viewing the matter in that manner I must 
regard the father as the holder of the 
shares and as such liable to contribute to 
the extent of the money due thereon. 

It seems to me that Massy and Giffin's 
case, National Bank of Wales, In re (4) 
relied upon by the appellant is entirely 
distinguishable. In that case there was a 
transfer of shares after the commencement 
of the liquidation in favour of an infant 
who was in no way related to the trans- 
feror, and the transfer was accepted by 
the liquidator. Now, one of the grounds, 
upon which the Court refused to place 
the transferor on the list of contributories, 
was that any equity which the liquidator 
might have had against the transferor by 
reason of the transfer by him to the 
infant was abrogated by the laches of the 
liquidator. Nor has the ruling in London; 
Bombay and Mediterranean Bank, In re (5) 
any direct bearing upon the facts before 
me. It appears ' that in that case a Parsee 
merchant had purchased 100 shares in his 
own name and 200 in thé name of his 
wife, and that upon an application by the 
liquidator to have the list of sontributories 
rectified by placing therein the names of 
the husband’s executors instead of that of 
the wife, the Court refused to accede -to 
the request, on the ground that the Company 
having accepted the wife as a shareholder 
without any misrepresentation or concealment 
on the part of the husband, his estate was 
not liable and the Company was not 
entitled to any rectification of the list. 

The ratio decidendi of Richardson's case, 
Imperial Mercantile Credit Association, In re 
(2) and Pugh and Sharman’s case (1) is that 
the person nominally on the register was 
merely au alias of the person whom it 
was sought to put on the register in his 
place, aud this principle is applicable to 
the case before me. Accordingly I hold 


(4) (1907) 1 Ch. 582, 96 L, T. 493; 14 Manson 66; . 


76 L. i Ch. 290. 
(5) (1881) 18 Ch. D, 681; 50 L. J. Ch. 557; | 
166; 80°W. R. 118, Ch. 557; 45 L, T 
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that the father is Hable to contribute in 
respect of the shares purchased in the 
name of bis minor son, and considering 
that the Court has under the rules plenary 


powers to rectify the list of the son- 
tributories, I do not think the appel- 
lant has avy legitimate cause for som- 


plaint. I must, therefore, dismiss the appeal 


with soste. ; 
Appeal dismissed, 


saman der kyk Pa ngrana 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dacere No. 1246 
or 1916. 

April 26, 1918. 

Present: — Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr, 
PROSANNA DEB ROYKOT—~ 
Derenpant—APPELLANT 
VETBUS 
SAFURUDDIN AHMED AND ANOTHER- 
Proartives AND KAMt{RUDDIN MAHMED 
AND ANOTHER —- Fro forma DEFENDANTe—— 


RESPONDENTS. 

Bengal Tenancy Act (VILE B. O. of 1885), s. 50 (2), 
presumption under—Sub-division or amalgamation of 
old tenure, whether destroys presumption—Enecution of 
fresh kabuliyat in respect of old tenancy, effect of. 

A mere sub-division of an old tenure or amalgama- 
tion does not necessarily moan the creation of a 
new tenure so asto destroy the presumption under 
section 50 (2) of the Bengal Tenancy Act regarding 
fixity of rout. [p. 435, col. 1.] < 

Uday Chandra Karji v. Maharaja Nripendra 
Narayan Bhup, 1 Ind. Cas. 4; 13 C. W. N. 410, 36 C. 
287, not followed. 

Bısseswar Ray Chowdhry v. Rajendra Kumar Singha, 
25 Ind. Cas. 228; 18 C. W. N. 949, followed. 

A tenant proved that he had paid rent at a uniform 
rate for over 20 years. Tho landlord showed that sub- 
sequent to the Permanent Settlement the tenant had 
executed a kabuliyat in which he agreed to accept a 
fresh lease at a jama which might be assessed in 
future upon a measurement of the jote: 

Held, that the presumption arising under section 
50 (2) of the Bengal Tenancy Act from payment of 
rent at a uniform rate for over 20 years had been 
rebutted. [p, 435, col. 1.] 

Appeal against the decision of the Special 
Judge, Dinajpur, dated the 10th February 
1916, affirming that of the Assistant Settle- 
ment Officer, Jalpaiguri, dated the 14th May 


1915. 
FACTS appear from the judgment. 

Babu Dwerkanath Chackerbuity (with bim 
Babu Upendra Lat Roy), for the Appellaut,— 
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The tenanoy in suit is not the one which 
existed before. There were two old tenancies 
but they were consolidated into one tenancy 
long after the Permanent Settlement, and 


also the rent was enhanced. Thus ib 
became a new tenancy. The nature of 
the old tenancies was changed. Therefore 


the presumption under section 50 of the 
. Bengal Tenancy Act has been rebutted. 
The Judge in the Court below relies on 
Bisseswar Roy Ohowdhru v. Rajendra Kumar 
Singha (1) and dismisses the appeal, 
Tne case reported as Uday Chandra Kanji 
v. Muharaja Nripendra Narayan Bhup (2) is a 
very strong sase and is exactly in point. 
I also rely on Upendra Nath Ghose v. 
Gopi Charan Saha (3) and Upendra Nath Ghose 
y. Dwarkanath Biswas (4). 

_Amalgamation of the two tenancies would 
create a new tenancy if there are 
new terms. There is no doubt that the 
rents taken together would be the same 
but still there are other insidents which 
did not apply to the old tenancies tbat 
were consolidated. 

Babu- Broja Lal Cian) (with him 
Babu Bhupendra Chandra Guha), for the Re- 
spondents.—The whole question before the 
lower Appellate Court was whether a new 
tenancy was created. On the evidence the 
lower. Courts came to the conolusion that 
no new tenancy was created. The dogu- 
ment amalgamating the two tenancies is 
a piece of evidence on which the lower 
Appellate Court arrived at the finding that 
no new tenancy was created by the amalga- 
mation. Therefore the question is one of 
fact and is concluded by the findings of 
the lower Courts. 

{Saamsut Hopa, J.--There was a new 
assessment of rent. No area is given in 
the lease, no rate of rentat which it is to 
be assessed. | 

The document is not a kabuliyat because 
it does not give any description of land 
but only an amaldari. I do not say 
that the document is not admissible. It 
does not mention the area, nor gives the 


area but simply gives the history. There- 
fore it did not and could not create any 
new right. 

(1) 25 Ind. Oas. 228; 18 C. W, N. 949. 

(2) 1 Ind. Cas, 4; 13 0. Y, N. 410, 38 C. 287 

(3) 44 Ind. Cas. 695; 22 Œ. W. N. 321. 

(4) 44 Ind. Cas. 593; 22 C. W, N. 322 at p. 323, 


INDIAN CASBS. 


PROSANNA DEB ROYKOT V, SAFCRUDDIN AHMED, 


[1915 


[Fusrcuer, J—Old or new does not 
matter; when the landlord has option to 
vary the rent, youcannot say that the rent 
is fixed. The document did not assess the 
rent. | 

The old assessment was according to certain 
rates. There is no new tenant or new settle- 
ment and no change of rate in the document, 
therefore it is not a new tenancy. 

JUDGMENT. 

Suamsun Hepa, J.—This appeal arises out 
of a suit under section 106 of the Bengal 
Tenancy Act for the correction of an entry 
in a khatian, in which the tenancy has 
been recorded as a tenure the rent of 
which is liable to enhancement. The 
plaintifia who are the tenants wanted to 
establish that they were ryois and not 
tenure-holders and that rent was not 
liable to enhancement. Both Courts have 
held that the tenancy is not a ratyutt hold- 
ing buta tenure. The only question for 
consideration in this appeal is whether the 
rent is liable to enhancement. The plaint- 
iffs were able to prove that they had paid 
rent at a uniform rate for over twenty 
years and thereby had established a 
presumption under section 50 of the Bengal 
Tenancy Act that the tenure had been 
held at the same rate from the time of: 
the Permanent Settlement. The landlord 
defendant tried to rebut the presumption 
by showing that the tenants had subsequent 
to the Permanent Settlement executed 
kabuliyats whereby the old holding had 
been amalgamated or split up into sepa- 
rate tenancies and these kabulzyats, if was 
contended, created new tenancies and thereby 
the presumption under section 50 had 
been rebutted. It has heen argued with 
reference to the proviso to section 50 that, 
in the case of a tenure, the mere fact of 
a sub-division or amalgamation is sufficient 
to rebut the presumption, although this 
would not be soif it were a rayat? hold- 
ing. In support of this contention, the 
case of Uday Chandra Karjt v. Maharaja 
Nripendra Nurayan Bhup (2) has been 
sited before us. On the other hand, the 
case of Bisseswar Ray Chowdhry v. Rajendra 
Kumar Singha (1) has been relied on to 
show that even in the case of a tenure 
a mere sub-division or amalgamation is 
not sufficient to destroy the presumption 
I agree with the later oase and hold 
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that even in the case of a tenure a mere 
sub-division or amalgamation does not 
necéssarily mean the creation of a new 
tenure and does not destroy the presump- 
tion regarding the fixity of rent. There 
is, however, in the present case a gondition 
in the kabuliyat (Exhibit B) which shows that 
ihe tenant agreed to ascept a fresh lease 
at the jama which may be assessed in 
future upon a measurement of the jote, 
It has been argued that this condition only 
refers to additional rent to be paid af the 
old rate for additional area that may be 
found in the possession of the tenant upon 
a fresh measurement. Having read this docu- 
ment and having regard to the surrounding 
circumstances, I am of opinion that this is 
not a stipulation merely to pay additional 
rent for additional area but to pay rent 
according to the Perganah rate, 
being so,it seems olear that the pre- 
sumption arising out of payment of rent 
at a uniform rate for over twenty years 
has been rebutted in this case. The 
decrees of the Courts below must, there- 
fore, be set aside and in lieu thereof it 
should be declared that the tenancy in 


suit is liable to enhancement of rent. 
The appeal is, therefore, decreed with 
costs in this Court and in the Courts 


below. 
FLETCHER, J.—I agree 
Appeal decreed, 


PUNJAB CHIEF COURT. 
Miscettangous First Civin Appran No, 207 
oF 1916. 

July 26, 1917. 

Present:— Mr, Shah Din, Acting 
Chief Judge. 

RAM RAKHA MAL—Jupament-Destor 
— APPELLANT 
VETSUS 
NAZAR MAL AND OTHERS—DEOREE- 


HOLDERS— RESPONDENTS, : 
Provincial Insolrency Act (III of 1907), ss. 15, 16—— 
Petition for adjudication by deblor, rejection of, grounds 
for— Court, duty of. 
Where a petition for adjudication in insolvency 
made by a debtor fulfils all the oonditions laid down 
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in the Provincial Insolvency Act, the mere fact that 
the petitioner has transferred his property to his 
son is no ground whatever for refusing to declare the 
petitioner an insolvent. 


That ` 
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Miscellaneous fret appeal from the 


order of the District Judge, Karnal, dated 
the &th November 1915. 


The Hon'ble Bakhshi Schan Dal, for 


the Appellant. 


Mr. Rama Nand, for the Respondents, 

JUDGMENT.—-The order of the District 
Judge dismissing the appellant’s insolvency 
petition is perfectly arbitrary, as it does 
not state in detail the groundson which 
the petition has been rejected. The only 
reason given for the rejectién of the petition is 
that the petitioner has transferred his 
houses to his son; but this is no ground 
whatever for refusing to declare the 
petitionér an insolvent if he fulfils all the 
conditions laid down in Act III of 1907. 
The decision of their Lordships of the 
Priyy Council reported as Chhatrapat Singh 
y. Kharag Singh (1) is in point. 

I accept this appeal, set aside the order 
of the District Judge and send the case 
back for decision according to law. No 
order as to costs. 

Appeal accepted; Oase remanded, 


(1) 89 Ind. Cas. 788; 44 0. 535; 21 M. L, T. 36; 
15 A. L. J. 87; (1917) M. W. N. 100; 32 M. L. 4. 1; 
19 Bom. L. R. 174; 250. L. J. 216; 21 C.. W. N. 497; 
10 Bur, L. T. 25 (P. C.). 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1211 
or 1915. 

August 28, 1917. 
Preseni:——-Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Walmsley. 
SURENDRA MOHAN STNHA— 
DEFENDANT No. 8—APPELLANT 
versus 
RJENDRA NATH ROY AND oTHERS— 


7 PLAINTIFFS— RESPONDENTS. 

Chowkidari chakran lands, resumption of, effect of-— 
Patnidar, right of, to resume lands included within 
patni—Bengal Village Chowdikart Act (VI B.C. of 
1870), ss. 50, 51—Zemindar, estate of, in resumed 
Chowkidari chakran lands. 
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Where Chowkidari Chakran lands are enfranchised 
the Zemindar does not acquire a new title; so 
that it does not become incumbent upon the Patni- 
dar within whose Patni the lands were jnitially 
comprised to ask for a new settlement in respect 
thereof from the Zemindar. The Patnidar becomes 
entitled to hold possession of those lands as part 
and parcel of his Patni, subject to the liability to 
pay the new assessment and, in some circumstances, 
an additional sum by way of profit. "p. 487, col. 1.) 

The legal effect of the resumption of the lands 
under the provisions of the village Chowkidari Act 
and theie transfer to the proprietor of the estate 
is, not that a new estate is created in him in respect 
of the lands, but that the estate taken by him under 
the resumption order is in confirmationand by way of 
continuance of his existing estate. Consequently 
where before the resumption the Zemindar or those 
claiming through persons under whom he claims, 
has or have entered into contracts affecting his 
existing estate, the rights of third parties under 
the ial are preserved. [p. 426, col. 2; p. 437, 
col. 1, 

If the Zemindar after the resumption settles the 
lands with third persons, such third persons acquire 
no right as against the Patnidar within whose Patni 
the lands were originally included. [p. 487, col. 1.] 


Appeal against the decree of the Dis- 


triot Judge, Burdwan, dated the 23rd 
February . 1915, affirming that of the 
Additional Subordinate Judge of that 


District, dated the 20th February 1912. 
Dr. Dwarka Nath Matter, Babus Biraj Mohan 
Mazumdar and Sailendra Nath Mookerjee, for 
the Appellant. l 
Babus Basanta Kumar Bose, Mohendra Nath 
Roy, Bepin Behari Ghose and Surendranath 
Sen, for the Respondents. 


JUDGMENT.—This is an appeal by the - 


third defendant in a suit for declaration 
of title to resumed Chowkidari Chakran 
lands and for recovery of possession and 
mesne profits. The Subordinate Judge 
decreed the suit, and his decree has been 
confirmed by the District Judge. The 
lands are admittedly situated in Mouza 
Belsar within the Zemindari of the Maharaja 
of Burdwan. They were resumed by the 
Government under the provisions of tbe 
Village Chowkidari Act, 1579, and were 
transferred to the Maharaja on the 23rd 
duly 1800. On the 16th July 1911 the 
plaintifis obtained a permanent lease of the 
lands from the Zemindari but when they 
attempted to take possession, they were 
resisted by the contesting defendants who 
claimed the lands as included in a Patni 
Taluk held by them under the Maharaja. The 
plaintiffs thereupon instituted this suit on 


the 27th January 1912 for ejectment of the 
defendants as trespassers. The District 
Judge bas held, in concurrence with the 
Subordinate Judge, that as the Patnidars 
did not take settlement of the lands from 
the proprietor of the estate after the con- 
clusion of the resumption proceedings they 
had acquired no title whatever. The view 
which has commended itself to the Court 
below is substantially to the effect that 
when Chowkidari Chakran lands are 
enfranchised the Zemindar acquires a new 
title, and it is incumbent on the Patnidars 
toask for a fresh settlement, even though 
the lands were initially comprised within 
their Patni. The District Judge has 
relied upon the decisions in Ranjit Sinha v. 
Kali lasi Debi (1), Rajendra Nath v, Hira Lal 
(2) and Gopendra Chandra Mitter v. 
T'araprasanna Mukherjee (3) in support of this 
view. We are of opinion that the oon- 
clusion of the District Judge cannot be 
supported in view of the decision of the 
Judicial Committee in Ranjit Singh v. Kali 
Dasi Debi (4). 

In tbis case, the District Judge has 
found that the lands are included in Mouza 
Belsar, : that the Patni was granted in 
respect of all the lands in the Mouza 
and that the Chowkidari Chakran lands, 
though at the time in the possession of 
Chowkidars, were not excluded. He has 
correctly held that, in the absence of 
evidence to the osontrary, the Patnidars 
must be deemed to have acquired all the 
interests in the village demised which the 
Zemindar was at the time sompetent to 
transfer. What, then, is the legal effect 
of the resumption of the lands under the 
provisions of the Village Chowkidari Ast 
and their transfer to the proprietor of the 
estate? As observed by the Judicial Com- 
mittee in Ranjit Singh v. Kali Dasi Debi (4), 
the transfer does not create a new estate in the 
Zemindar, but the estate taken by him under 
the order is in confirmation and by way of con- 
tinuance of his existing estate, This position is 
the logical result of two earlier desisions of the 


(1) 5 Ind. Cas. 205: 14 C. W. N 627; 87 0. 57, 

(2) 7 Ind. Cas. 564; 14 C. W. N. 995, 

(3) 7 Ind. Cas. 790; 14 O. W. N. 1049; 87 0. 598, 

(4) 40 Ind. Cas. 981; 25 C. L. J. 499; 210. W. N. 
609; 32 M. L. J. 666; 15 A. L. J. 390; 19 Bom. L. R, 
462; 2 P. L. W. 1; (1917) M. W. N. 459; 6 L, W. 
101; 440. 841; 22 M, L. T, 489; 44 I A. 117 (P.O), 
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Judical Committee, namely, Secretary of State 
v. Kirttbas Bhupati Harichandan Mahapatra 
(5) and Joykishen Mookerjee v. Collector of East 
Burdwan (6). From this standpoint, section 
51 of the Village Chowkidari Ast necessarily 
leads to the conslusion that where, before’ 
the resumption, the Zemindar or those 
claiming throngh persons under whom he 
claims, has or have entered into contracts 
affesting his existing estate, the rights of 
third parties under these contracts are pre- 
served. The Zemindar, before resumption, 
has a subsisting interest in the Chowkidari 
Chakran land within his estate, and, to 
use the language of Lord Parker in Ranjit 
Singh y. Kali Dasi Debi (4), it is difficult to 
ses why this interest should not be made the 
eubject of a Patni grant. The true legal 
effect of the resumption and the transfer 
to the Zemindar is that by these very 
acts the Patnidars become entitled to hold 
possession of these lands as part and 
parcel of their Patni, subject to the liability 
to pay the new assessment, and, in some 
sircumstances, an additional sum by way 
of profit. But the question of payment 
does not touch in any manner the right 
of the Patnidars to hold possession of the 
land. There is thus no esoape in this case 
from the position that the Aemindar wag 
not competent to make a settlement: with 
the plaintiff, and that under the grant 
which the plaintiffs have obtained, they have 
acquired no right as against the Patnidars 
defendants. It may be observed that the 
decision in Kashim Sheik v. Prasanna Kumar 
Mukerjee (7), in so far as it ruled that the 
effect of the resumption and transfer was 
to grant a new title to the proprietor of 
the estate, was doubted hy this Court in 
Kazi Newaz Khoda y. Ram Jadu Dey (8) 
and Harak Chand v. Charu Chandra Singha 
(9) and must now bs deemed to have been 
overruled by the opinion of the Judicial Com- 
mittee in Ranjit Singh v, Kali Dasi Debi (4). 

The result is that this appeal must be 
allowed, the decree of the District Judge 


(5) 26 Ind. Cas. 676; 42 I. A. 80; 42 ©. 710; 21 O. 
6 


L. J. 31; 19 C. W. N. 65; 21. W. 11; 17 M., L. T, 1; 
17 Bom. L. R. 32; 28 M. L, J. 457 (P. C.). 

(6) 10 M. I. A. 16; 1 W. R. P. O. 26; 1 Suth. P. C. 
J. 542; 2 Sar. P. C. J. 54; 19 E. R. 879, 

(7) 33 C. 596; 5 C. L. J. 299; 10 0. W. N. 598, 

(8) 340. 109; 50. L. J. 33; 11 

(9) 5 Ind. Cas. 766; 13 C. L. J, 
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set aside and the suit dismissed with costs 
in all the Courts. We do not decide, how- 
ever, apy question as to the terms under 
which the Patnidars are entitled to possess 
these lands under their Zemindar. 

Appeal allowed, 


PUNJAB CHIEF COURT. 
Civin Rererence No. 8 or 1917. 
December 18, 1917. 

Present :— Mr, Justice Shah Din 
and Mr. Justice Scott Smith. 
Mahant RATTAN DAS—Ptarstive— 
APPELLANT 

versus 


BATTAN SINGH—Derenpant— 


RESPONDENT. 

Punjab Tenancy Act (XVI of 1887), ss. 14, 77 (3) 
{n)-—Juriscdiction of Civil and Revenue Courts—Mesne 
profits, suit for-— Plaintiff entitled to possession, whether 
“landlord.” z 

On 21st November 1910 one H, a mahant, leased 
certain land to the defendant forfour years. On 
26th August 1913 the plaintiff got a decree for re- 
moval of H. from the office of mahant and for cancella- 
tion of certain alienations effected by him. On 17th 
March 1915 the plaintiff sued the defendant for 
possession of lands of which the latter had obtained 
possession from H. On 30th November 1915 the 
plaintiff obtained a decree, it being held that he was 
appointed mahant on 18th August 1912. He then 
instituted the present suit for mesne profits for the 
previous three years on the 22nd March 1916, and 
subsequently obtained possession from the defendant 
under the decree of the 30th November 1915: 

Held, that the plaintiff having been appointed 
mahant on the 18th August 1912 he became entitled 
to possession of the land on that date, and he became, 
therefore, the “landlord” within the meaning of section 
14 of tha Punjab Tenancy Act, and that the suit 
was consequently cognizable by a Revenue Court 
under section 77 (8) (n) of the Act. [p. 488, col, 2.) 


Case referred by the Commissioner, 
Jullundur Division, with his endorsement 
No. 1373, dated the 12th March 1917, 

JUDGMENT.—TLPhis is a reference under 
section 99 of the Punjab Tenanoy Act, 
the question referred being whether the 
plaintiff's suit for mesne profits was 
triable by a Civil or Revenue Court. The 
land of which mesne profit is claimed wasg 
leased by Hira Das Mahant on 21st November 
1910 tọ Battan Singh, defendant, for a 
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period of four years: Onthe 26th August 
1913, the plaintiff and others got a decree 
for removal of Hira Das Mahant and for 
cancellation of certain alienations effected 
by him. It is not clear when Hira Das 
was actually removed from the office of 
Mahani. On the 17th March 1915 the 
present plaintiff sued Battan Singh and 
others for possession of lands of which 
they had obtained possession from Hira 
Das Mahant. On the 30th November 1915 
he obtained a decree, it being held that 
he was appointed mahunf on the 18th 
Angust 1912. He instituted the present 
suit for mesne profits for the previous 
three years on the 22nd March 1916 and 
subsequently obtained possession from Battan 
Singh under the deeree of 30th November 
1915. The question is whether the present 
suit is one for sums recoverable under 
section 14 of the Punjab Tenancy Act. 

Tn Ghuna Maly. Jhanda Singh (1), where the 
plaintiffs mortgagees sued persons in posses- 
gion without their consent for mesne profits 
of the land, it was held that the plaintiffs, 
who were entitled to possession under their 
mortgage, were “the landlord” as regards 
the defendants who were in possession of 
the land oeonpied by them; that section 
14 and section 77 (3) (n) of the Punjab 
Tenancy Act, 1887, applied to the case. 
The plaintiffs in that case had not actually 
entered into possession under their mert- 
gage, but it was held that they were “the 
landlord” as regards the defendants, inas- 
much as they were the personsimmediately 
entitled to the use and ocoupation of the land 
of which the defendants had deprived them. 
The same was the view adopted in Thakar Das 
y. Kanhaya (2). In that case a mortgagee 
sued to obtain possession of the mortgaged 
land under a default clause in that behalf 
in the mortgage-deed, and obtained a decree. 
A second mortgagee was in possession at 
the time of the suit. The first mortgagee 
(plaintiff in the first suit} then aned the 
second mortgagee for payment for the use 
and occupation of the land during the 
time that the first sait was pending. It 
was held that in these sireumstances the 
first mortgagee must be regarded as land- 
lord of the land within the meaning of 


(1) 82 P. R. 1894. 
`- (2) 1 P. R, 1893 Rey. 
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section 14, Punjab Tenancy Act, 1887, for the 
period in question, and the second mortgagee 
as a person in occupation without the land- 
lord’s concent. In that case also the plaint- 
iff had not obtained possession of the 
mortgaged land during the period for which 
he brought the suit for mesne profits. 

In Musammaé Iahi Begum v. Mir Wilayat 
Ali (3) a contrary view appears to have 
been held, see the concluding paragraph of 
that ruling. In that case the plaintiff 
sued to dispossess a widow of whose husband 
he claimed to be a reversioner on the 
ground that she had re-married, and he also 
sued for mesne profits and it was held that 
the suit for mesne profits was triable by the 
Civil Court because the plaintiff was not 
the landlord within the meaning of section 
14 of the Tenancy Act. The ratio decidendz 
appears to have been that the plaintiff 
did not become the landlord of the land 
until be had actually dispossessed -the 
widow. The point was not discussed at 
any length in that case and we prefer 
to follow Ghuna Mal v. Jnanda Singh (1) 
and Thakar Das v. Kanhaya (2). We, 
therefore, hold that plaintiff was the land- 
lord within the meaning of section 14 of 
the Tenancy Act when he brought the present 
suit. 

The next question is, when he kecame 
the landlord. We have already stated that 
in the oase decided on the 30th Navem- 
ber 1915, it was held that he was appointed 
the mahant in August 1912. He was, there- 
fore, entitled to get possession of the land 
in August 1912 and in accordance with 
the anthorities relied upon by us we hold 
that he became the landlord at that time. 
We have no information as to when Hira 
Das was actually removed from the office 
of mahant. It may be that the defendant 
paid him rent for some of the harvests 
for which the plaintiff now brings his 
claim and if he did so, such payment 
may operate as a valid discharge ip favour 
of the defendant. It will be for the Court 
trying the case to decide for what period 
The 
answer to the reference is that the sanit 
is triable by a Revenue Court under 
section 77 (3) (n) of the Punjab Tenancy 
Act. 


Answer accordingly. 
(3) 146 P, R. 1893. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp CIVIL Appear No. 337 or 1917, 
April 23, 1918. 
Present:—Mr. Lindsay, J. O. 
Bhaiya SHEORAJ SINGH-— PLAINTIFE 
— APPELLANT 
: versus 
Raja DEBI BAKHSH SINGH AND ANOTHER 


— DEBENDANTH— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 144— 
Interest in immoveable property—-Right to receive dues 
from tenants—Adverse possession - Collection of dues. 

The right of a landlord to demand and receive cer- 
tain dues, e.g , parjot, charat, and charsat, from persons 
_ who occupy or use landin the village in one way 
or another must be deemed to be an interest in 
immoveable property within the meaning of Article 
144, Schedule I of the Limitation Act [p. 440, col 2.) 


Where a stranger has been collecting these dues 
adversely to the landlord during a series of years, it 
is not possible to argue that because in one particular 
year no collection of one or other of the items was 
made, or because in some of the years the full 
amounts of the dues were not collected, 
the adverse possession of the stranger was not 
exclusive, especially where the landlord has made 
no oo at all during those years. [p. 440, 
col. 2. 


Second appeal against the decree of the Dis- 
trict Judge, Sitapur, dated the Lith May 1917, 
upholding that of the Subordinate Judge, 
Kheri, dated the 22nd February 1917. 

Mr, K. N. Chak and Babu Ishwart Prasad, 
for the Appellant. 

Babu Bisheshwar Nath Srivastava, for the 
Respondents. 

JUDG MENT.—This appeal has arisen out 
of a suit brought in tha Conrt of the Subordi- 
nate Judge of Kheri by the appellant Bhaiya 
Sheoraj Singh against Raja Debi Bakhsh 
Singh the Taluqdar of Mallanpur. The plaintiff 
sought to recover a sum of Rs. 1,298 from 
the defendant on the allegation that the 
defendant had, during the years 1319. 320 
and 1321-1322 Fasli, realised certain manorial 
dues in six villages mentioned in the plaint. 
The ease for the plaintiff was that he 
was entitled to collest these dues and that 
the defendant had wrongly interfered with 
the collections and had received this money 
which was held to the plaintiff’s use. The 
Court was further usked to issue a perpetual 
injunction to the Taluqdar restraining him 
from interfering with the collections of the 
dues in question. 

The case for the Taluqdar was that the 


plaintiff was not entitled to collect these- 
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dues and that he had never collected them 
at anytime within limitation. 

The Court of firstinstance dismissed the 
plaintifi’s, claim. The Subordinate Judge 
held in the first place that the plaintiff 
had failed to prove that he was entitled to 
collect the dues. In the next place he held 
that if the right had ever existed in the 
plaintiff, it had been lost by adverse possession 
on the part of the defendant Taluqdar. The 
suit was dismissed accordingly and the decree 
has been sustained in appeal by the District 
Judge, 

The plaintiff now comes in second appeal 
and two points have been argued for 
decision. The first of these is with 
regard to the title of the plaintiff to collect 
the dues in snit and the second is the 
question of limitation. 

lf the decision of the Courts below upon 
the issue of limitation is correct, then it 
will not be necessary for me to enter into 
the question of the plaintiff's title. It seems 
that at or before the time of the First Regular 
Settlement two whole villages and four ham- 
lets in certain other villages were made over 
by the Taluqdar of Mallanpur to the*prede- 
sessor-in-interest of the plaintiff, who be- 
longed to a junior branch of the family. 
The grant was made for the maintenance 
of the junior members and there is no 
serious dispute as to this fact. The terms 
of the grant, however, were a matter of dis- 
cussion in the Courts below. The plaint- 
iffs were unable to produce any written 
evidence of a grant and had to rely upon 
certain statements contained in the wajib» 
ul-arzes of five out of the six of the villages 
in suit Both the Cour#s below construed 
these documents and held that the plaint- 
iff had failed to make out that he was 
entitled exelasivaly tə raalise thess dues, 
which are described as parjot, charai and 
charsaz. With regard to the question of 
limitation the evidence has been analysed 
very minutely in the judgment of the 
Court of first instance, The learned Sub- 
ordinate Judge observes that there was a 
mass of documentary evidence upon the 
record to show that the Taluqdar had all 
along been receiving these dues and cer- 
tainly for a period more than 30 years 
before the suit. A great deal of oral 
evidence was produced on the part of the 
plaintiff. This was rejected by the Suh- 
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Ordinate Judge as being unreliable. He 
pointed out that the plaintiff’s witnesses 
“had not been able to produce any receipts 
granted to them by the plaintiff. On the 
other hand the documentary evidence which 
the defendant put forward established that 
for years the dues in question had been 
received by the Taluqdar. There were 
copies of decrees obtained by a lessee of the 
Talugdar to whom the right to collect the 
dues in question had been granted, and there 
was a long series of asccourt-books kept 
by the Taluqdar which were produced and 
whioh proved in the opinion of the first 
Court that the Taluqdar had been 
collecting these imposts. The accounts were 
examined at length by a Commissioner 
and it was principally upon his report that 
the issue of limitation was decided. In 
the Court below the learned Judge has 
considered the evidence which was brought 
forward for the purpose of showing by 
whom the collections had been made. He 
states that there is no reason for doubting 
the genuine character of the documents 
put forward by the defendant and which 
prove,ein his opinion, that the Taloqdar 
had been realising the dues for about 30 
years, He held that there was no credit- 
able evidence on the part of the plaintiff 
to rebut the case which had been proved 
by the defendant, and he consequently came 
to a definite finding that there was no 
evidence that either parjot, charat or charsat 
had been collected by the plaintiff or his 
father. On the contrary it was proved that 
for about 30 years these dues had been 
sollected ty the Talngdar. If this finding 
of both the Courts below is correct there 
is an end to the plaintiff's oase; but a 
number of arguments have been addressed 
to me for the purpose of showing that 
the decision is wrong. It has been argued 
in the first place that the Courts below 
were wrong in applying the rule of 12 
years’ adverse possession. This argument 
rests upon the proposition that the rights 
in question, the exersise of which is dis- 
puted, do not sonstitnte immoveable pro- 
perty or an interest therein. I am unable 
to agree with this contention. It is quite 
clear that the case of both parties is that 
the right to claim these dues is connected 
with the possession of the villages in which 
they are collected, In other words, ib is 
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not the case of any one that a person 
who has no connection at all with the 
villages would-be in a position to demand 
payment of these dues. The property which 
is in dispute here is a right, namely, the 
right to demand and receive certain dues 
as a landlord from persons who occupy or 
use land in the village in one way or an- 
other; and it seems to me that this right 
must be deemed to be an interest in im- 
moveable property. 1 hold therefore that 
if the defendant succeeded in showing that 
he had exercised this right adversely to 
the plaintiff for a period of more than 
12 years the right of the plaintiff, if he 
ever had any, had become extinct and can 
no longer be enforced. In the next place 
it has been suggested that the defendant 
failed to prove continuous adverse possession 
over the property in dispute, that is the 
right to collect dues, and for this pur- 
pose attention has been drawn to the 2e- 
sounts which were put forward on behalf 
of the defendant and the Commissioner’s 
report which he made after having examined 
them. It is no doubt the fact that 
in some years we find that one or other 
of the dues were not collected and in 
other instances we Sind that the full amount 
of the dues was not collected in any par- 
ticular year, and so it has been argued 
that these entries do not prove that the 
Taluqdar was exercising the right to col- 
lect these dues to the total exclusion of 
the plaintiff. ‘There is, I think, no force 
in this contention; and it is not possible to 
argue that, because in one particular year 
out of the series of years no collestions of 
one or other of the items was made, or 
that because in some of the years covered 
by the accounts the full amounts of the 
dues were not oollested, that, therefore, 
the adverse possession of the defendant 
wag not exclusive. There might have been 
some force in this argument if the plaint- 
iff had been able to show by any re- 
liable - evidence that he himself had realised 
any of-these dues during the period aovar- 
ed by the accounts; but, as I have meu- 
tioned, the finding of both the Coucts 
is that tha plaintiff failed to prodaca any 
evidence of this kind at all. So far, there. 
fore, the situation is that it is proved that 
the defendant made such collections as were 
made,and itis not proyed that the plaint- 
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iff or any one else received any share 
of these dues. In these circumstances ib 
is not to bs doubted that the defendant 
must be taken to have established his plea 
of adverse possession. I cannot either ao- 
sept another argument which was put for- 
ward for my consideration, namely, that 
upon the case set up by the defendant 
all that was shown was that he was trying 
to establish an argument in the nature of a 
profit a prendre, which is treated as an 
easement under the Easements Act (V of 
1832). No such consideration san arise in 
the present case, for if cannot be pretended 
that there is any dominant heritage as 
distinct from a servient heritage for the 
benefit of which the easement or profit 
coula be slaimed. The only land with 
which we are. concerned in the snit is 
the land contained in the six villages 
mentioned in the plaint. It is idle to 
argue that the case for the defendant is 
that he is claiming to receive profits from 
these lands in suit by reason of his owner- 
ship of sertain other lands which are qnite 
distinct. That is not at all the case which 
the defendant was putting forward, It is 
perfectly clear that the defendant was 
raising a plea of adverse and exclusive 
right to receive the dues in suit; and for 
the reasons already given I hold that the 
Courts below were right in saying that 
this claim had been established and that 
the plaintiff had no longer any title. 

This finding disposes of tke appeal, which 
I accordingly dismiss with costa, 

Appeal dismissed, 


PUNJAB CHIEF COURT. 
Second Civit Apreat No. 3164 or 1916, 
January 2, 1918. 
Present: —Sir Henry Rattigan, KT. 
Chief Judge. 
ABDUL RAHMAN AND OTHERS — DEFENDANTS 
— APPELLANTS 
LETSUS 
MUHAMMAD ALAM AND OTHERS — 


l PLAINTIFFS— RESPONDENTS, 
. Limitation det (IX of 1903), s. 26 — Easement —Right 
to supply of water from natural stream, whether can be 
acquired, 
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A right of easement to the supply of water from 
a natural stream can be acquired under section 26 of 
the Limitation Act by continuous user ag of right for 
more than twenty years prior to suit, [p. 442, col. 2. ] 


Secord appeal from the decree of the 
District Judge, Rawalpindi, dated the 15th 
August 1916, 

Mr, Badr-ud Din Kureshi, for the Appel. 
lants. 

The Hon’ble Pandit Sheo Narain, for the 
Respondents. 


JUDGMENT. —Plaintiffs and defendants 
are riparian proprietors and mill owners 
and the former sue for a permanent in- 
junction to restrain the latter from obstruct- 
ing the flow of water along an artifical 
channel which conveys water to their mill 
from a natural stream, known as Khas Kaner 
Nala. The facts as admitted or ag found 
by the lower Courts are as follows: — 

(1) tbat the Khas Kaner Nala isa natural 
stream which has a suffisiené supply of water 
for the purposes of both the mills during 
the greater part of a normal year but jn 
any event a supply sufficient for one mill only 
during the dry season; 

(2) that the plaintiffs’ mill has been.in ex. 
istence since 1885 and that has been supplied 
continuously with water from the Khas Kaner 
Nala ever since; 


(3) that the defendants’ original mill 
came into existence in 1894 but fell into 
disuse in 1910, and that it wag supplied 
with water from a cutting which took off 
from the Khas Kaner ata point below that 
at which plaintiffs’ outting takes off; and 

(4) that shortly before suit defendants 
had erected a new mill which took off 
water at a place above that at which plaint- 
iffs’ ontting was situate, and that the ex- 
istence of this new mill will of necessity 
materially diminish the supply of water 
available for plaintiffs’ cutting, especially 
during the dry season. 

Upon these facts, plaintiffs were granted 
a decree to the effect that defendants must 
within a specified period fill in the cutting 
whereby water is now conyeyed to their 
mill and must not thereafter constract any 
cutting from the Khas Kaner above plaintiffs’ 
cutting, nor at any time obstruct in any other 
manner the How of water down plaintiffs’ 
cutting. 

Defendants have appealed to this Court 
and, on their behalf Mr. Badr-ud-Din has 
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argued that section 26 of the Indian Limita- 
tion Act has no applicability in the case 
of water of a natural stream and that 
plaintiffs are entitled to no more than a 
reasonable supply of water from the Khas 
Kaner and that defendants have an equal 
right to that water. The learned Counsel 
relies upon a decision of this Court reported 
as Ahmad Ali v. Malak Hashu (1). Before 
deciding this case I endeavoured in the 
interests of both parties to induce them 
to arrive at an amicable settlement of 
their dispute, bot Mr. Badr-nd-Din and 
his clients were opposed to any such settle- 
ment. 

The ruling relied upon by Mr. Badr. ud- 
Din is based on the peculiar facts of that case 
and the conclusion arrived at by the learned 
Judges was founded mainly on the agree- 
ment that had been made between the parties. 
The decision is no authority for the sweep- 
ing assertion that there can be no right of 
easement of the supply of water from a 
natural stream. On the other hand, Sardar 
Kirpal Singh v. Lal Khan (2) is a direct 
authority in support of plaintiffs’ claim, 
and tHe learned Judges (Rivaz and Chatterji, 
JJ.) point out at page 145 of the report 
that it was not and could not be successful- 
ly contended that easements may not be 
created in natural as well as in artificial 
streams. This case was to all intents and 
purposes on all fours with the case with 
which I am dealing, and upon this authority 
I must hold that the Courts below were 
right in granting the plaintiffs the deoree 
for which they prayed. They have clearly 
established a continuous user of water from 
the Khas Kaner as of right for more than 20 
years prior to suit, and they are, therefore, 
entitled to have that supply conveyed to 
them undiminished by any action on the 
part of the defendants or any other riparian 
proprietors. : 

I must accordingly dismiss this appeal 
with costs. 

Appeal dismissed. 


(1) 49 P. R. 1888. 
(2) 35 P. R. 1895. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 1297 
or 1916. 

April 23, 1918. 

Present; —Mr, Justice Pletcher and Justice 
Sir Shamsul Huda, Kr. 
GADADHAR GOSWAMI— PuAINTIFE 

4 —APPELLANT 
VETSUS 
NEDHIRAM MODAK—Derenpaint—- 


Respon pent. 

Registration Act (XVI of 1908), ss. 17, 49—Admission 
in unregistered solenama, admissibility of—Solenama, 
whether requires registration. 

An admission as to the possession of a piece of 
land made by a party ina solenama, filed for the 
purpose of compromising certain criminal proceed- 
ings which arose out of a dispute regarding pos- 
session of the land, is admissible as evidence against 
the party making ib even though the solenama was 
not registered. = 443, col. 1.] 


Appeal against the decree of the District 
Jndge, Bankura, dated the 22nd of March 
1916, affirming that of the Munsif, 
Kbatra, dated the 18th of January 1915. 

FACTS appear from the jndgment. 

Babu Siva Prosanno Bhattacharjee (with him 
Babu Pashupati Nath Sastra), for the Appel- 
lant.—This appeal is on behalf. of the plaint- 
iff and it arises out ofa suit for recovery 
of Khas possession. The question for 
decision is, whether a petition. of compromise 
(Solenama) filed in a Criminal Court for 
the purpose of compromising certain erimi- 
nal proceedings and containing admissions 
by the defendant as to the possession of 
certain pieces of land which form the subject» 
matter of the present suit, is admissible in 
evidence against the defendant. The lower 
Appellate Court has held that the admission 
in the petition of compromise is not 
admissible in evidence inasmuch as it was 
not registered. My submission is that under 
the provisions of the Registration Act an 
admission does not require registration, and 
the lower Appellate Court has erred in law 
in rejecting the Solenama as being inad- 
missible in evidence. 

Babu Jyotish Chandra Sirkar, for the Re- 
apondent.—Ifa party wants to show, as in 
this case, that by the petition of compro- 
mise the other gave up a certain piece of 
land the petition of compromise (Solenama) 
requires registration, although the document 
does not require registration for the pur- 
pose of showing the admission of a party., 
In this case, although the learned Judge 
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says that the petition of compromise is not 
admissible in evidence yet he has taken the 
document into consideration. 3 

Babu Siva Prosanno Bhattacharjee in reply. 


JUDGMENT. 

Frietcagr, J.—This is an appeal by the 
plaintiff against the decision of the learned 
District Judge of Bankura, dated the 22nd 
March 1916, affirming the decision of tbe 
Munsif of Khatra. The only’ point raised 
in this appeal is whether the learned Judge 
of the lower Appellate Court was right in 
excluding altogether a document from con- 
sideration on the ground that it was not 
admissible in evidence. The learned Judge 
has stated that, if the dosument had been 
admissible, if would have been a very strong 
piece of evidence. With that view, we 
have got nothing to do. If the dosument 
is admissible, the weight to be attached to 
the statement in the document and the 
value of the document as a piece of evidence 
are purely matters that belong to the Court 
of fact and are not capable of being reviewed 
by this Court. But what is capable of 
being reviewed by this Court is this. The 
learned Judge says that this document ean- 
not be looked at as the provisions of the law 
prevent him from taking it into considera- 
tion. In that, Lam clearly of opinion that 
the learned Judge was wrong. The docu- 
ment was a Solenama filed for the purpose 
of compromising certain criminal proceedings 
which were apparently compoundable. The 
assault which has been compounded 
had arisen over an ordinary dispute in this 
country, namely, as to possession of certain 
lands, and the compromise made admissions 
as to the possession of certain pieces of land 
which apparently were the matters which 
had indirectly given rise to the assault 
which was the subject-matter of the crimi- 
nal proceeding. These admissions were 
capable of being evidence against the party 
who had made them. An admission does 
not require registration under the provistons 
of the Indian Registration Ast. These 
provisions are for documents which transfer 
or limit au interest in immoveable property. 
They have ncthing to do with a statement 
admitted or denied as to possession of im- 
moveable property. The case must go back 
to the learned Judge of the lower Appellate 
Gourt to have the appeal re-heard after 
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admitting in evidence this compromise 
petition. As I have already said, we have 
nothing to do with what value the state. 
ments in that petition may carry before the 
learned Judge at the re-hesring of the appeal. 
Costs will abide the result of the re-hearing 
by. the lower Appellate Court, 

SHaAMSUL HUDA, J.—-I agree. 

Case sent back. 


OUDH JUDICIAL COMMISSIONERS 
COURT. 

First Civic APPRAL No. 64 or 1916. 
April 22, 1918. 
Present:—Pandit Kanhaiya Lal, A.J. C., 
and Mr. Daniela, A. J. ©. 

MU RUI—Pramtirr—APPELLANT 

UOT SUS i 
GAJRAJ SINGH AND OTHERS— DEFENDANTS 
— RESPONDENTS, 

Oudh Laws Act (XVIII of 1876), s. 9—Pre-emption 
— Member of village community—Rent-free grgntee ~- 
Oudh Rent Act (XXII of 1886), s 1078H -Muafdar, 
acquisition of under-proprietary rights by, 

A mere rent-free grantee is not a member of the 
village community for the purposes of pre-emption 
within the meaning of section 9 of the Ondh Laws 
Act, [p. 445, col. 2; p. 446, col. 2.] 

A mere muafider or rent-free holder, however long 
he may have held the muafi as such, does not thereby 
acquire the status of an under-proprietor, unless 
proceedings have been taken and the necessary 
declaration given by the Revenue Court under section 
107H of the Oudh Rent Act. [p. 445, col. 1; p. 446, 
col. 1.) 


Appeal against the decree of the Sab- 
ordinate Judge, Hardoi, dated the 6th 
March 1916. 

Mr. A. P. Sen and the Hon’ble Mirza 


Sami Ullah Beg, for the Appellant. 
Syed Zahur Ahmad holding brief of Babu 


Bisheshwar Nat Srivastava, for Respond- 
ents Nos. 2 and 3. 
JUDGMENT. 


KANHAIYA Lat, A. J. C.—Gajraj Singh was 
the owner of the village Biraichman, On 
the 24th July 1914 he sold the said vil- 
lage to Satyed Muhammad Jawwad and 
Ganga Sahai in lieu of Rs. 18,030, leaving 
Rs. 1,116 out of the consideration for 
payment to certain prior ereditors. The 
plaintiff seeks to pre-empt that sale. He 
bolds a plot of muafi or rent-free land 
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in the village measuring | bigha 16 biswas 
pukhta. In the plaint he alleged that he 
was the proprietor of the said land, but 
at the time of the settlement of issues his 
Counsel stated that ags the plaintiff and 
his ancestor held the muafi for more than 
150 years and more than two generations, 
the plaintiff had acquired under-proprie- 
tary rights therein. He claimed in any 
event to be a member of the village 
community with the vendor. According to 
his allegation the price cettled was 
Rs. 13,169 out of which Rs. 10,000 were left 
for payment to Ujagar Lal and had not 
been paid. The defence was that the 
plaintiff had no under-proprietary rights in 
the muafi land held by him and was not 
entitled to sue for pre-emption, that the 
plaintiff had not brought the suitin good 
faith for his own benefit and that the 
' real consideration settled was that mentioned 
in the sale-deed. 

The Court below dismissed the olaim, 
holding that the plaintiff was not an under- 
proprietor and had no right to sue fcr 
pre-emption. In regard to the other pleas 
the ndings were that the plaintiff was 
possessed of sufficient means to enable him 
to seek pre-emption in his own interest and 
ihat with the exception of a sum of 
Rs. 10,000 left for payment to Ujagar Lal, 
-a prior mortgagee, which had admittedly 
not been paid, and another sum of 
Rs. 2,751 left to meet the expenses which the 
vendee might have to ineur in seeking 
redemption from him, the other items 
mentioned in the sale-deed aggregating 
Rs. 5,249 represented the consideration 
which the vyendees had paid to the 
yendor. 

The learned Counsel who appears for the 
_ plaintiff-appellant says that he does not 


propose to sontest the propriety of the 
finding at which the Court below has 
urrived in regard to the consideration 


money. His contention is twofold. Ir 
the first place, be argues that the plaint- 
iff acquired under-proprietary rights in 
the land which was granted to one of his 
ancestors rent-free by the former proprietor 
of the village. In the second place, he 
urges that even if the plaintiff was not 
‘an under-proprietor he had a right to sue for 
_ pre-emption as a member of the village com- 
munity, 
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It is diffisult to uphold the former son- 


tention. It agpears that Radhe, the unole 
of the plaintiff, was granied a plct of 
land iu this village shortly after the 


Mutiny by Saiyed Mahammad Ashraf, the 
then proprietor of the village. The story 
related by Hadi Hasan (D. W. No. 3) is that 
daring the Mutiny Saiyed Muhammad 
Ashraf had either fled orgone to Farrukh- 
abad, that Radhe looked after his house at 
Bilgram during his absence and that in con- 
sideration cf the services rendered by Radhe 
during that period Saiyad Muhammad Ashraf 
gave him the muaf land in question on 
his return. Hadi Hasan does not state 
that Radhe was required to render any 
services in future in consideration of his 
holding the said land rent-free. It is possi- 
ble that Radhe may have since been help- 
ing the landlord or his agent in bringing 
tenants who had not paid their rents or 
when the landlord went out ona shooting 
trip, but there is nothing to show that 
such assistance as he rendered formed part 
of the consideration for which the muafi 
was granted, The help rendered was ofa 
casual character, and it is significant that 
in the revenue papers Radhe and bis succes- 
sors were described as holding the land as 
grantees of the Zamindar within the 
meaning of rule 106, olause 6 (7), of the 
Patwaris Manual and not as holders in 
lien of wages who are alassed differ- 
ently. 

Radhe died sometime in 1304 Fasli. 
The allegation of the defendants-respond- 
ents is that his landlord Saiyed Muham- 
mad Jawwad, the son and successor of 
Saiyed Muhammad Ashraf, thereafter resum- 
ed the land and gave it for onltivation 
to a person named Bhudar. But it is 
admitted that no proceeding in ejectment 
or for resumption was taken by him in 
the manner required by law. It is also 
admitted by Jhabbu Lal (D. W. No. 2) 
that Bhudar sultivated the land asa sub- 
tenant of Radbe from before. Under seo- 
tion 53 of the Ondh Land Revenue Act 
(XVII of 1876) then in force, a landlord 
wishing to resume land rent-free could 
only do so by applying to the principal 
Civil Court of Original Jurisdiction of the . 
district in which the land was situated. 
Madho, to whom Murli had bequeathed 
the whole of his property. (Exhibit 14), 
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had never assented to the forcible resump- 
tion of the land by the landlord. He 
protested against the landlord asking 
Bhudar to aftorn directly to him, and it 
is admitted by the defendants’ own wit- 
nesses that within 4 or 5 months of the so- 
called forcible resumption the landlord 
allowed Madho and his son, Marli, to con- 
tinue to hold the muaf and to treat Bhu- 
dar as their sub-tenant as before and to 
take the rent directly from him. The 
defendants call it a re-grant but as there 
had been no _ resumption in law or actual 
dispossession in fact, the muafi land in ques- 
tion will be deemed to have continued in 
the possession of Madho and his son 
Marli in succession to Radhe, the orginal 
rent-free grantee. 

The position of the plaintiff is, however, no 
better than that of a rent-free holder of some 
land in the village. Section 107H of the Qudh 
Rent Act empowers the Revenue Court 
to declare, at the time when a claim for 
resumption is brought against a person 
holding land rent-free, that by virtue of 
his haying held the land for 50 years 
and for more than two generations subsequent 
to the original grantee he has become an 
under-proprietor thereof. But a suit for 
resumption is excluded from the opera. 
tion of the Oivil Court by section 108, 
clause (5A), of the said Act and until 
a suit for resumption is brought and 
the facts referred to in section I07H are 
established to the satisfaction of the Court 


which is empowered to deal with the 
resumption proceeding, the natare of the 
right which the holder of such land 


may possess must always remain a matter 
of uncertainty. When the fasts referred 
to in section 107H are established, 
the law requires that the land so held 
shall be deemed forthe purpose of resump- 
tion proceedings to be held ine under. 
proprietary right and the Court charged 
with resumption proceeding shall declare 
the holder of such land to be the 
under-proprietary thereof and to be Hable 
to pay a rent therefor equal to the 
revenue with an addition of not less than 
10 or more than 50 per sent. As pointed out 
in Rup Narain y. Badri Prasad (1) if the 


(1) 3 Ind. Cas. 667; 12 O. O, 225, 
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Revenue Court rightly or wrongly refuses to 
make sucha declaration, the Civil Courts 
have no, jurisdiction to re-open the question 
and grant a declaration of under-proprie- 
tary rights with respest to the land, 
Sestion 107H of the Oudh Rent Act 
deals with cases in which under-proprie- 
tary rights oan be acquired under certain 
circumstances and describes the occasion 
when and the authority by which the ao- 


_ quisition of such rights can be declared so 


as to thwart a proceeding in ejectment or 
resumption, and the Civil Court cannot 
usurp the functions of the Kevenne Court 
to determine, apart from such resump- 
tion proceedings, whether such sircum- 
stances have been established or not, - 


The other argument, namely, that the 
plaintiff should be treated as a member 
of the village community tor the pur- 
pose of pre-emptioD, even if he is amere 
muafidar, is eqnally untenable. Section 
7 of the Oudh aws Act (XVII of 
1876) deals with the classes of com- 
munities in which and the property with 
regard to which the right ot pre-emp. 
tion can be deemed to exist. Section 
9 of the Act deals with the natureot 
the transfers which give rise to that right 
and the persons who are entitled to exer. 
oise if in the absenc® of a custom to the 
contrary, A village community is deslared in 
section 7A as proprietary or 2uder-proprietary 
and distinct from the lessees reterred to 
in section 40 of the Oudh Land Revenue Act 
of 1876 corresponding with section 79 of 
the U. P. Land Reyenue Act UH of 1901), 
In Drigbijat Singh y, Court of Wi ards, 
Ramnagar Estate (2) it was accordingly hela 
that an under-proprietor is 2 Member of 
the village community, A muafidar hag no 
permanent stake in the land comprised ip 
the village. If the muafi is resumed and 
he is assessed to rent and he fails to pay 
the same, he may be liable to ejectment 
His position is in no sense akin to that 
of a proprietor or under-proprietor of the 
village, and if he is allowed a right to 
preempt, there is no reason why every 
other lessee or Occupant or even a temporary 
sojourner should not have thatright, The 
decision in Ram Dayal v. | Ohaudhrz 


(2) 50. O. 266. 


-free grantee is a member of the village. 


` 


ka 


7 
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Muhammad Abdul Busit (3), which was 
referred to in Gangole v. Kamar Ali 
Khan (+), cannot be taken as applicable 
to a muafidar holding land rent-free which 
may be liable to rdésumption or assessment 
of rent in certain circumstances, 

For the above reasons I would dismiss 
the appeal with costs. 

Daniets, A. J. C.—The plaintiff, a rent- 
free holder in Mauza Biraichmau, sued for 


pre-emption in respect of a sale of under.. 


proprietary right in that village, claiming 
the right under ‘the third clause of section 
9 of the Oudh Laws Act. The question 
which we have to decide is, whether a rent- 


community within the meaning of that 
seation. The appellant tried to strengthen 
his position by alleging facts which would, 
in the event-of a suit for resumption by the 
proprietor, have entitled him to be declared 
an under-proprietor and to have rent assessed 
on the land held by him under section 107H 
of the Ondh Rent Act. But this, even 
if established,-does not assist him. It is 
well settled that under-proprietary right 
under? section 107H only arises on a declara- 
tien being made by the Revenue Court 
under that section. Such a declaration 
ghanges the status of the muafidar into 
that of under proprietor from the date on 
which it takes effect, andis accompanied by 
a corresponding liability to pay rent, from 
which he was previously exempt. This is 
clear from the section itself and was ex- 
pressly held in Shankar Sahat vy. Gajadhar 
Prasad (5) and in an earlier case, Partab 
Bahadur Singh y. Rajrang Bali Singh (6). 
We agree with the learned Subordinate 
Judge that the words “any member of the 
village community” do not include a rent- 
free grantee. I know of no ease in which 
pre-emption has ever been decreed under 
the Oudh Laws Astin favour of any person 
not having a proprietary or under-proprietary 
right in the village. In the case of Drigbijac 
Singh v. Court of Wards, Ramnagar Estale 
(2), which was referred to the High Court 
under section 9 of the Ondh Courts Act, 


Stanley, O. J., at p. 27d* defined the words 
(3) 1 Ind. Cas, 7; 12 0. O, 1. 
(4) 7 Ind. Cas. 618; 13 0, C. 202, 
(5) 40 Ind. Cas. 200; 20 O. C. 171; 4 0. L. J. 403. 
(6) 110 C. 187. 
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“any member of the village community” 
as meaning ‘any proprietor or under.pro- 
prietor.” Blair, J., in the same case said 
that the words were inclusive of all co- 
sharers in the village. 

The appellant argues from the reference 
to “the cases referred to in section 40 of 
the Land Revenue Act” in section 7 that 
a right of pre-emption is recognised in 
favour of the lessees holding under 4 
judicial decision referred to in that 
section, which has now been replaced by 
section 79 óf the Land Revenue Act of 
1901, and that by analogy a muafidar should 
be put on an equally favourable footing. 
This argument breaks down in several 
directions. There are no doubt one or two 
scattered dicta in which it has been suggested 
that possibly this class of lessees might-be 
able to claim pre-emption. Such an observa: 
tion is for .inatance to be found in Mr. 
Spankie’s judgment in Syed Rashid-ud-Din 
y. Wali Jan Beg (7), In Ram Dayal v. 


Ohoudhri Muhammad Abdul Basit (3) 
the observation of Piggott, A. J. O. 


appears to favour the same view, since he 
expresses an opinion that the village 
community “must be considered to be defined 
for practical purposes by the specification 
of the persons to whom the right of 
pre-emption shall extend which is given in 
clause (a) of section 7 of the Act.” “No 
question of such lease-holders arose in the 
case and the vbservation quoted was not 
endorsed by Chamier, J. C. In Rameshur 
Bakhsh v. Musammat Bakhta (8), which 
has been referred to, the head-note is mislead- 
ing. What the Bench actually laid down 
with reference to section 7 is contained in 
the following passage :— 


“The Act confers aright of pre-emption 
in certain specified cases, Those cases are, 
where one of the proprietors or under- 
proprietors of a village or an under-proprie- 
tor in a village, or one of the persons 
holding a village or part of a village under 
a heritable non-transferable lease, sells land 
or an interest in land in the village...... n 

In other words, they beld that a right 
of pre-emption arises on a sale of any of 
the interests referred to in clause (b) by 
any of the persons referred to in clause (a). 


Whatever may by the true meaning of section 
(7) 7 0 C, 19 ab P- 21, 
(8) 10, 0, 284, 
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7, it is clearly to section 9 that we have 
to look to see who are the persons entitled 
to claim pre-emption on a sale of a 
share of proprietary or wunder-proprietary 
right and sedtion Y makes no mention 
of this special class of lessees. Even in 
section 7 (a) a olear distinction is 
drawn between village communities and 
lessees under section 40, for it is declared 
that a right of pre-emption shall be 
presumed to exist, firstly, in all village 
communities, and secondly, in these special 
cases. 

The position of lease-holders referred to 
in section 79 of the Land Revenue Ast 
does not arise in this case, but even if a 
right of pre-emption could be claimed by 
them, which I doubt, I am certainly not 
prepared to extend it to muafidars when 
no-snch right is recognized in favour of 
any olass of tenants or even of grove- 
holders. 

The appeal will be dismissed with costs. 

Arpeal dismissed. 





CALCUTTA HIGH COURT. 
Letrers Patent Apprat No. 4 or 1917; 
May 29, 1918. 

Present; —Justice Sir John Woodroffe, Kr., 
Justice Sir Charles Chitty, KT., and Justice 
Sir Syed Shamsul Huda, Kr. 
AMRITA LAL ROY AND OTHERS—- 
PLAINTIFFS —~ APPELLANTS 
versus 
Tan SECRETARY or STATE ror INDIA 
IN COUNCIL AND OTHERS—DEFENDANTS 


— RESPONDENTS. 

Bengal Revenue Sales Act (XI of 1859), ss. 6, 7, 58—~ 
Qollector’s peon opening bil with one rupee, whether 
precludes Collector from purchasing estate under s. 58— 
Notices under ss. 6, 7 signed by Sub-Deputy 
Collector, whether vitiate revenue sale. 

Per Curiam (Huda, J., dissenting).—The mere fact 
that at the sale of a revenue-paying estate under 
Bengal Act XI of 1859, a peon of the Collector's 
Cutchery opens the bidding with a bid of one rupee 
according to custom asa matter of form, does not 
preclade the Collector from taking over the estate 
under the second portion of section 58 of the Act. 
[p. 448, col. l; p. 450, col. 2.) 

Halimannissa Chowdhrani v. Secretaryof State, 31 
0. 1036; 8 C, W. N. 880, distinguished, 
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Sale proceedings under Beugal Act XI of 1859 do 
not become void by reason of the notices under 
sections fi and 7 of the Act having been signed by 
a Sub-Neputy Collector instead of the Collector or 
other officers authorised to hold sales under the Act, 
[p. 449, col. 1.] 


Letters Patent Appeal against the judgment 
of Mr. Justice Newbould, differing in opinion 
from Mr, Justice N. R. Chatterjea, dated the 
3rd of April 1917, in Appealfrom Appellate 
Decree No, 1055 of 1912, reported as 41 Ind. 
Cas. 458, 

Mr. B. Ohakravarty (with him Babus 
Surendra Chandra Sen and Khethra Mohan 
Ghose), for the Appellants. 

Babu Ram Oharan Mitra, for the Respond- 


ents. 
JUDGMENT, 

Wooprorre, J.—The facts are already suffi- 
ciently set out and I need not repeat them. 
There does not appear to me to be sub. 
stance in the objection that the sale proceed- 
ings were void as the notices under sections 
6 and 7 ofthe Act were signed by a Sub- 
Deputy Collestor instead of by the Collector 
or other officer authorised to hold sales under 
the Act. 

As pointed out by Chatterjea, J., the aftthori- 
ties are against the contention that the sale 
is invalid on account of the notices having 
been published in the jurisdiction of the 
Pangsha Polise Station instead of in that of 
the Baliakandi Police Station. 

The decision of the sontention that there 
was no arrear for which the property could 
be sold depends on the findings of fact. Tke 
first Court held that there was an arrear 
and the judgment of the Appellate Court 
being one of affrmance generally I think 
that that is the meaning of it on this parti- 
cular point. Thedifficulty has arisen from 
the loose and inaccurate language used by 
the District Judge, who speaks of “the Kist 
ending the 12th January 1908” when he is 
in fact speaking of the Kist the last day of 
payment for whioh was the 12th January 
1908, as is stated later in the judgment which 
also sontains the following passage: “I find 
that the revenue of the estate was in arrears 
at the time the estate was sold.’ This 
ground is concluded by the finding of fact, for 
itis quite clear to me what the Judge meant. 

The last and fourth contention raises greater 
diffisulty but I think is also concluded by 
the findings of fact. When examined in the 
light of the decision of thecase of Halimanntssa 
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Chowdhrant vy. Secretary of State (1) the quss- 
tion resolves itself into this: Did the Collector 
enter the bidders’ ring by the offer of one 
rupee with which the sale commenced? If 
he did there may te some difficulty as is 
poizted out by Huda, J., in distinguishing 
this case from that cited. But what the 
Judge has found as a fact is that the Seore- 
tary of State was not really a bidder. It 
is true that the Districs Judge says that 
the peon made a bid of one rupee on behalf 
of the Secretary of State and in the bid 
sheet the Government isshown asa bidder 
in respect of one rupee and 50 rupees, ut 
which price it purchased the property. But 
that is a fact in the case upon which 
the Judge had to express an opinion one way 
or another as to whether it indicated that 
the Collector was really a bidder. As to this 
the District Judge finds: “The Collector did 
not enter the ring as a bidder; aad the bid 
was made by the peon as a matter of form.” 
For this, as the Judge holds on the Peshkar’s 
evideuce, is the custom According to such 
custom the peon opensthe bidding with a 
bid of Re. 1, In other words the peon did 
not efther on his owr behalf or as a private 
purchaserbid. Tke Judge finds that “ib does 
not appear that the Culleotor authorised 
the making of the bid or that he intended 
to act under the first part of section 58.” 
It is not suggested that the peon was bidding 
on his own behalf andif he was, this goes 
against the appellant’s sase that the Collector 
was bidding. This last is disposed of by 
the finding, 


There is, it is true, some inesonsistency 
between this and the previous finding, but 
reading the judgment as a whole what the 
Judge meant to say and to hold was that 
the peon, a Government official, started 
the bidding according to the custom as a 
mere matter of form and that the Collector 
was not in fasta bidder. If, as I hold, there 
is a conclusion of fact (which sonalusion 
is really in accord with the facts) then 
there was nothing which stood in the way 
of the Collestor taking over, as he did, the 
estate under the second portion of sestion 
58 and the desision cited does not apply. 


For these reasons I would dismiss this 
appeal with costs. 


(1) 31 6, 1086; 3 C, W., N, 880. 
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Curry, J.—This appeal arises out of 8 
suit filed by the plaintiffs lo set aside a sale 
of a revenne-paying estate held nnder Act 
XI of 1859 on 25th June 1908. The plaintiff 
No. 1 is aco-sharer in the Zemindary ard 
the plaintiff No. 2 is the Puatnidar. The 
plaintiffs’ suit was dismissed by both the 
lower Courts. On second appeal to this Court 
the learned Judges of the Division Bench 
differed in their opinion. This is an appeal 
filed under section 15 of the Letters Patent 
arising from such difference of opinion. 

The plaintiffs before us have put forward 
the same four contentions as they did before 
the Division Bench, but it will be convenient 
to deal with those points in a different 
order. 

The fasts as found by the learned Distriot 
Judge are that the appellants made default 
in the payment of an instalment of revenue, 
the last day for payment of which was 12th 
January 1908. The estate was accordingly 
put up forsale by the Collector on 25th 
March 1908, and sold to one Chandra Kanta 
Mitra for Rs. 135. The purchaser having 
failed to pay in the balance of his purchase- 
money within the prescribed time, on 27th 
April 1908 the Collector again notified the 
estate for sale. The second sale (the sale 
now in question) was held on 25th June 
1903. On that day a peon of the Collestor’s 
cutchery opened the bidding with a bid of 
Re. 1. There were three otber bidders pre- 
sent who competed among themselves, and 
the amounts bid rese by small advances to 
Rs. 50, which was offered by one Rajani 
Kanta Ghose. There the bidding ceased 
and the Collector purporting to act under 
the second portion of section 5ë of Aot 
XI of 1859 took or purchased the estate 
on account cf the Government at Rs. 50, 
the highest amount bid. This suit was 
instituted on 26th June 1909 just within the 
period of limitation. 

The first contention of the plaintiffs is 
that the notices under sections 6 and 7 of 
the Act were signed not by the Collector 
or Deputy Collector but by a Sub- Deputy 
Collector who, it is said, had no authority 
to sign them. The burden of showing this 
was upon the plaintiffs, and they have 
failed to show that the signatures were 
without authority. The signatures are ex- 
pressed to be “for the Collector” and may 
be presumed to be inorder. The Ast does 
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not require the Collector to sign such no- 
tices himself. In any event, the matter is 
one of no substance, as the plaintiffs can- 
not have been injured in any: way -by the 
notices being so signed, 

The next contention was that the notices 
under section 7 were served in the Pangsa 
Police Station whereas the lands of the 
estate are within the MBaliakandi Police 
Station. This, ngain, is a matter of no 
importance. As pointed out by Mr. Justice 
Chatterjea, it has been held in a series 
of cases that the non-service of notice 
under section 7 would not invalidate a 
sale. It is immaterial for the purposes 
of the present case where they were 
served, 

The third contention is that there was no 
arrear in this case at the time when the sale 
was ordered. This question depends on 
the findings of fact arrived at by the 
Courts below. The doubt, if any, arises 
in consequence of the words “January 
Kist”? having been loosely used to devote 
an instalment really due in -December, the 
latest date for payment of which was, 
under the orders of the Board of Revenue, 
12th January. If the instalment in arrear 
were a January Kist” properly so called, 
it would not under sestion 2 be donada: 
ed an arrear until the Jst of February 
following and the estate sould not, there- 
fore, have been legally sold before 2éth 
March. The Subordinate Judge found 
that the arrears in this case, Rs, 89-15-.9, 
became due before 12th January 1908, 
The learned District Judge is perhaps not 
very happy in his shoisce of words on 
this point but, in my opinion, he undoubtedly 
intended to affirm the finding of the first 
Court. He says at the commencement of 
his judgment: “The appellants defaulted 
in the payment of revenus due for the 
Kist ending the 12th of January 1902.” 
That can only mean the Kist the latest 
date for payment of which was 12th 
January 1908, Later on, he finds that in 
the present case there unquestionably was 
an arrear at the time the sale was held. 
He then continues thus:— The last date 
of payment for the January Kist is the 
12th of January and on that date revenue 
amounting to Rs. $9-15-9 was still unpaid, 
and under the Board’s Rules the Collector 
is required to conclude sale for arrears of one 
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Kist before another Kist day has come 
round. The next Kist day after the 12th of 
January is the 28th of March. I find 
that the revenue of the estate was in 
arrears at the time the estate was sold.” 
In the papers to which Mr. Justiss 
Chatterjea has refurred, no doubt the Kist 
is referred to as the “January Kist?” or 
January Talab.” This may be due to the 
fact that the original due dates of pay- 
ment have been lost sight of and the four 
latest dates for paymeut fixed by the Board of 
Revenue under section 3, namely, 12th 
January, 28th March, 28th June and 28th 
September have been sarelessly taken to give 
names to the several Kists, which were 
really payable before those dates but pay- 
ment of which might be received up to 
those dates. In this view, there seems to 
be no ground for holding, as contended by 
the plaintiffs, that the sale was notified 
before this revenue, Rs, 89-15-9, was actually 
in arrear, 

The last contention is the most import- 
ant, and it is with respect to this that 
the main arguments in this appeal have 
been addressed to us. It is said thatthe 
action of the Collector in bidding Re. L 
and subsequently purshasing the estate on 
behalf of the Government at Rs, 5C, the 
highest amount bid, was contrary to the 
provisions of the Act and, in particular, 
of section 58. In support of his argu- 
ment the learned Counsel for the plaintiffs 
relied very strongly on fhe oase of Halim. 
annissa Chaudhurant v. Secretary of State (1). 
The cases are, in my opinion, clearly 
distinguishable in their facts. In the 
present case although the District Judge’s 
finding is that the peon made a bid of 
Rə. 1 on behalf of the Secretary of State, 
later on he finds that the “peon opened 
the bidding witha bid of Rə. l which ig 
the custom, The Collector did not enter 
the ring as a bidder and the bid was made by 
the peon as a matter of form. It does not 
appear that the Collector authorised the 
making of the bid or that he intended to act 
under the first part of section 68”, če., 
to purchase the property for Re, 1 m 
the absence of bidders. In the case cited 
the facts were as follows:—The property 
there in question had been previously put 
up to sale on lth Maroh 1900, when the 
only bidders competing were the Collector 
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and the defaulter’s agent. On that occasion 
the Collector began with a bid of Re. i, 
The defaulter’s agent then bid Rs. 10 
and they bid against each other, until 
the Collector made his last bid of Rs. 800, 
and the defaulter’s agent bidding Rs. 805 
purchased the property. The proprietor having 
again made default, a second sale (the sale 
in question in that suit) was notified and 
took place on 18th December 1900, some 
nine months later. Again, the only bidders 
competing were the Collestor and the agent 
of the defaulter. The Collector again 
began with a bid of Re. 1. The 
defaulter’s agent followed with a bid of 
Rs, 10. The Collector then enquired 
whether any one was willing to increase 
the bid, ard, as no one dame forward, 
the Collector forthwith closed the sale 
and purported to take over the property 
under section 58 of the Act on account 
-of the Government at Rs. 10. Their 
Lordships held that this was contrary both 


to the letter and the spirit of the Ast, 
lt does not precisely appear in what 
respect they considered the proceeding 


contravened the express provisions of the 
Ast. They were, however, obviously im- 
pressed by what could only be regarded 
as sharp practice on the part of the 
Collector, and they held that the spirit of 
the Act having been infringed the sale 
gould not be allowed to stand. With that 
conclusion I respectfully concur. In the 
present case, however, the facts are quite 
different. If it be held (and in my opinion 
it onght to be held) that the bid of the 
peon was not a competitive bid, that the 
Collector did not, in fact, enter the ring 
as an ordinary bidder, cadit questo. If, 
bowever, it be regarded as a competitive 


bid, we have then to eee whether in this. 


case the provisions of the Act bave been 
infringed. It cannot, I think, be disputed 
that the Collector has the right, if be 
chooses, to bid for property on behalf 
of the Government. This appears to have 
been conceded by the learned Judges who 
decided Halimannissa’s case (1), They 
say: “We do not think it would be a reason- 
able construction of section 58 to hold that 
it is open toa Collector to compete with the 
other bidders, and, after he has been 
defeated and the highest bid determined 
against him, that he may turn round and 
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claim the benefit of the second pact of 
section 58. If the Collector shooses to 
enter the ring as an crdinary bidder, he 
must be treated as such, and in order to 
succeed, he must outbid the other 
intending purchasers.” We were not 
referred to, nor have I been able to find 
any provision of law which prohibits a 
Collestor from bidding if be chooses, nor 
can I find any such provision which pro- 
hibits him, if he has once made a bid, 
from subsequently exercising his powers 
under the second half of section 58. One 
may fairly conjecture that it was never 
contemplated by the Legislature that the 
Collector, who acts on behalf of the Govern- 
ment, shonld enter into competition as a 
bidder at sales like the present conducted 
by himself on bebalf of the Government. 
But what we have to see is whether 
there is any express provision of law 
which prevents him from taking such a 
course, In this case, apart from the fact 
that the peon, as a matter of form, 
opened the bidding with an offer of Re. l, 
it is clear that the Collestor never entered 
into the competition, that he made no 
further bid, that the sale was conducted 
with perfect fairness, and that the three 
bidders who were competing raised the 
price by no less than 24 bids to Rs. 50 at 
which amount they stopped. I am of 
opinion that the Collector was not pre- 
cluded by the initial bid of Re. 1 from 
taking over the estate under the second 
portion of section 58. 

There are other difficulties in the plaint- 
ifs way with regard to this contention. 
Section 33 Jays down in clear and nn- 
mistakable terms the law as to the juris- 
diction of Civil Courts in suits to annul 
sales under this Act. Itsays (omitting 
immaterial portions): “No esale for arrears 
of revenue shall be annulled by a Court 
of Justice, except upon the ground of its 
having been made contrary to the provi- 
sions of this Act, and then only on proof 
that the plaintiff has sustained substantial 
injury by reason of the irregularity som- 
plained of: and no such gale shall be an- 
pulled upon such ground, unless such 
ground shall have been declared and speci- 
fied In an appeal made to the Commissioner 
under section Zof the Bengal Land Reve- 
nue Sales Act of 1868.” Now, each of 
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‘these plaintiffs appealed to the Commis- 
‘Bioner; but both appeals were dismissed for 
default, Plaintiff No.1, Babu Amrita Lal 
Roy, did not deslare or specify this ground 
in his appeal to the Commissioner. He 
merely complained in general terms that 
the ‘sale could not stand inasmuch as 
it had not been held in conformity with 
the provisions of Act XI of 1859. Plaint- 
iff No 2, Surjya Kumar Lahiri, besides 
stating the aame general ground as put 
forward by Babu Amrita Lal Roy, added 
as his sixth ground that “it was illegal 
on the part of the Collector of Faridpur 
to bid and purchase the property 
for Rs. 50 on behalf of Government 
under sestion 58 of Aot XI of 1859 
inasmuch as it does not appear that 
the bidders had refused to increase their 
bid.’ I may mention in passing that 
‘this has been fonnd to be incorrect in 
- fact. The District Judge has found that 
the Collestor did call for further bids and 
that it was not until he realized that no 
one raised the bid of Rs. 50 that the 
estate was knocked down to Government 
at that prise. That fact, moreover, was 
notified then and there to the persons 
assembled. The sixth ground of plaint- 
iff No. 2 is not the ground now urged 
‘on behalf of both the plaintiffs. I spesially 
asked their learned QCounsel to formulate 
this ground, and he replied thaf the 
illegality or irregularity with which he 
sharged the Collector in this case was that 
he entered the arena as a bidder with a 
bid of Re. 1 and having done so, he 
exercised his powers under the second part 
of section 58, which he was by the 
provisions of the Act precluded from doing. 
Tt is clear, therefore, that neither of the 
‘plaintiffs in his appeal to the Commissioner 
put forward or specified at all the ground 
which they now wish toraise. There are 
clear authorities, as pointed ont by Mr, 
Justice Chatterjea, that sach ground must 
be declared and specified [see Gobind Lal 
Roy v. Ramjanam Misser (21 and Sheikh 
Mchammed Aga v. Judunandan Jha (3)). 
That is, in my opinion, sufficient to prevent 
the plaintiffs from raising this ground in 
the present suit. 

(2) 21 G. 70; 20 T. A. 163; 17 Ind. Jur. 536; 6 Sar. 


P. O. J. 356; 10 Ind. Deo. IN. s.) 679 (2. 0.) 
(3) 10 O. W. N. 137; 20. L. J, 325, 
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Again, the plaintiffs must show that by 
reason of the irregularity complained of 
they have sustained substantial injury. 
They sertainly have not shown in this 
case that they suffered substantial or any 
injury by the fast that the peon opened 
the bidding with a bid of Re. 1. That 
fact does not appear to have influenced 
the subsequent stages of the sale in the 
slightest degree, It was argued that 
section 33 had no application, that this 
sale was nallity ab znitzo, that no property 
passed and so forth. In my opinion these 
arguments were put forward solely in 
order to surmount the difficulty, otherwise 
insurmountable, presented to the plaintiffs 
by section 33. In this case it cannot be 
said that the Collector had no jurisdiction 
to sell this property. Jt was an estate 
falling direstly within the provisions of 
the Act and, as has been found, there were 
arrears due and the sale was properly 
notified first for 25th March 1908, and 
later for z5th June 1908, what is come 
plained of is not really a want of juris. 
diction to sell the property but illegal 
action or irregularity in the sonduct of 
guch sale. This would clearly come within 
the purview of section 33, and, as pointed 
out by Lord Macnaghten in the case of 
Gobind Lal Roy v. Ramjuanam Misser (2) 
above sited, it cannot have been intended 
to exclude from that section oases of 
illegality as distinguished from irregularity. 
The action of the Collector now complained 
of appears to be an irregularity rather 
than an illegality. 

it bas been said that this is a hard 
case, but the hardship does not appear to 
be so great as might be supposed, as we 
are told that the plaintiffs are even now, 
nearly ten years after the sale, still in 
possession of the property. 

For the reasons given, I would dismiss 
the appeal with costs. 

Suamsot Hupa, J.—l regret I am unable to 
agree with my learned brothers iv the 
decision arrived at by them. 

This appeal arises ont of a suit brought 
by the plaintiff No. 1, the owner of ð- 
annas l3-gandas 1 kara I krantz share, 
and the plaintiff No. 2, the Patnidar of 
the entire Mahal Brindaban Uhandra Roy 
and others, Tonzi No. 3733 of the Farid» 
pur Oollestorate, for, among others, 4 
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declaration that the revenue sale of the 
Mahal held by the Collector on the 25th 
of June 1908 has passed no title to the 
defendant, the Secretary of State, and for set- 
ting aside the sale as being contrary to 
law and vitiated by various irregularities 
detailed in the plaint. 

The facts are shortly these: This 
Mahal was treated by the Collestor as 
having fallen into arrears for non-payment 
of Rs. &9-15-9 being the arrears 
payable in the January Kist of 1908, and 
was in the usual course put up for sale 
on the 25th of March 1908. There were 
three bidders present and Chandra Kanta 
Mitter who had offered the highest bid 
of Rs, 135 was declared tha purchaser. 
Chandra Kanta having defaulted in pay- 
ment of the consideration money, the 
Mahal was again put up to sale on the 
25th of June 1908. The decision of the 
case mainly turns upon what happened at 
this sale. The Collestor’s peon seams to 
have started with a bid of one rupee on 
behalf of Government. There were three 
other bidders and one Rajani Kant Ghose 
ultimately offered the highest bid of 
Rs. 50, whereupon the Collector professing 
to Act under section 58 of Act XI of 
1859 bought the property on behalf of 
Government at that sum, as the highest 
bid was insufficient to recover the 
arrears due up to the date of sale, 

The suit bas been dismissed by both the 
Courts below. The points urged before the 
lower Appellate Court were the following:— 

First:—That the sale notices were not 
signed by the Collector but by one of his 
subordinates. 

Second :—That there were no arrears at 
the time the property was first put up to sale. 

Third:—Thbat as the bidding opened with 
a bid of one rupee on behalf of the Secretary 
of State, the Collector was rot legally en- 
titled to purchase the property for Govern- 
ment at the highest bid that was made, 
In this connection it is also denied that any 
further bids were called for before the 
Collestor closed the bidding and declared the 
property purchased on behalf of Government. 

Fourth :—That the sale notices were 
through the mistake of the Collector’s office 
published in the jurisdietion of Thana 
Pangsha whereas the entire property is situated 
in the jurisdiction of Thana Baliakandi. 
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Fifth :~That owing to the above irregu- 
larities property which the Subordinate has 
found to be worth at least Rs. 3,000 has 
been sold for Rs. 50. 

On the first point the learned District 
Judge held that the Deputy Collector who 
had signed the notices was authorised by 
the Collectorto do so and that this was 
neither illegal nor irregular. 

On the second point he held that the Mahal 
was in arrear, that the last day of payment 
for the January Kist? was the 12th of 
January and on that date revenue amounting 
to Rs. 89-15-9 was still unpaid. 

On the third point the learned District 
Judge held that the bid of one rupee was 
made by the peon as a matter of form, that 
it did not appear that the Collector sauthor- 
ised the bid or that he entered the ring 
as a bidder. The learned Judge also found 
that under the orders of the Collector the 
Peshkar called for further bids buf as no one 
offered a higher bid, the estate was knocked 
down to Governinent and the fact was notified 
then and there to the persons assembled. He 
was also of opinion that the Collector had 
no motive to put the defaulter to trouble 
and the sale was fairly conducted. Upon 
this last finding the learned Judge distin- 
guished this case from the case of Halim- 
unnesa Chowdhurant vy. Secretary of State 
(1). He also was of opinicn that this point 
was not raised in the grounds of appeal before 
the Commissioner and that under section 
38 of the Act, plaintifis were precluded from 
urging it. He also arrived at the finding 
that theaction ofthe Collector had caused 
no injury to the plaintiffs, 

On the fourth point the learned Judge 
held that upon the grant of the sale certificate 
the question ceased to be material and, there- 
fore, it was unnecessary to go into it. At the 
same time he expressed the opinion that 
upon the merits of the issue the appellants’ 
case was very doubtfel. 

In the result the learned Judge dismissed 
the suit and the appeal. 

The plaintiffs then filed a second appeal to 
this Court and all these points were urged 
at the hearing before N. R. Chatterjea and 
Newbould, JJ*. On the first point Mr. Justice 
N. R. Chatterjes expressed a doubt as to 
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whether the delégation by the Collector was 
authorised bat 48 in his opinion the appeal 
succeeded on other points, he did not think it 
necessary to decide the question finally. On 
the fourth point the learned Judge came to 
the conclusion that the non-service of notice 
under section 7 did not invalidate the sale. 
Oa the second point Mr. Justice Chatterjea 
held that the finding of the first Appeal Court 
that the property was sold for’ January 
Kist ’ was binding on him in second appeal 
and as under section 2 of the Act, 
the amount due under the January Kist 
did not become an arrear til] the first of 
Febrtiary, the salė for default of payment of 
the Janiiary Kist was unauthorised and thus 
there being no arrears to justify the sale it 
was lidble to be annulled. On the third point 
Mr. Justice Chatterjea held on the authority 
of thé decision in Halimannissa’s case (1) 
that the purchase was in contravention of the 
provision of sestion 58 of the Act. With 
reference to the contention urged on behalf 
of the respohdents that this ground was not 
spesified in the grounds of appeal before the 
Commissiover the learned Judge was of 
opinion that the sixth ground, te, “ That it 
was illegal on the part of the Collector of 
Faridpur to bid and purchase the property 
for Rs. 500n behalf of Government ander 
section 58 of Act Al of 1859, inasmuch as 
it does not appear that the bidders had re- 
fused to increase their bids,” was suffisient 
to oover the point and that though the 
reason given was different from that which 
was urged inthe suit, the words declared 
and specified in section 33 of the Act did 
not include the reasons for those grounds. 
On thé fifth point the learned Judge held 
that substantial injury to the ‘plaintiffs by 
reason of thé irrégularities complained of had 
been made ont. 

Mz. Justice Newbould disagreed with 
Mt, Justicé Chatteriva's decision on the 
second and third points and though substantial- 
ly a@rééing with him on other points, was 
for dismissing the appeal. The result was 
that andér section 98 of thè Civil Pro- 
eédurd Codd the décree of the lower åp- 
péllate Oourt was dffirmed and the appeal 
dismissed with costs. 

Owing to this différence of opinion an 
appeal has been filed under section 15 of the 
Letters Patent and the same pcints have 
been urged before us, LI amof-opinion that 
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the appeal müst sucsedd on the gidiind tha® 
section 58 of the Revénue Salé Law did itot 
apply and the action ofthe Colléstor uiidé? 
that section was unauthorised. Whatever 
view I might have taken if the matter had 
been res integra, the question béing édnoliided 
by authority I see no sufficient groutids 
for differing from the decision of Btstt and 
Mookerjee, JJ., in the oase of Halimannisse2 
Chaudhurant v. Secretary of State (1). Théra 
as hera the Collector had started with a 
bid of one rupee and had ultimately under 
the provisions of section 58 taken over the 
property at tbe highest bid offerdd by 
another bidder. The reasons upon which the 
learned Jadges desided that case also apply 
to the facts of this oase, althotigh certain 
circumstances of aggravation which existed 
in that case do not exist in this. I am 
unable to distinguish the present case from 
that case and hold that the action of the Ool. 
lector in taking over the property at the 
highest bid offered by another was undér 
the sirsumstances of the case unuauthoriséd. 
Ther: is no forse ia the contention that the 
first bid of one ruped .was nota bid By the 
Collector. In the bid sheet signed by the 
Collector this bil is stated to bə a bid on 
behalf of Government. The fact was dis- 
tinstly alleged by the plaintiffs in paragraph 
3 of their plaint and the statement was not 
traversed in the written statement filed by 
the Sacretary of State nor was any issue 
raised on this point. The question, therefore, 
is not open to discussion. 

Upon this view of the casa it seem3 un- 
necessary to go into the question wuether 
the sixth ground of appeal taken before 
the Commissioner covered the present ques- 
tion and whether the plaintiffs sustained 
substantial injury by reason of the irrégu- 
larities complained of. The prinsiple laid 
down inthe case of Bulkishen Das v. Simp- 
son (4) by their Lordships of the Jadicial 
Committee, that where thera were no arrears 
to jastify a sale nnder tke Act the sale 
was without authority and the Civil Court 
had jurisdistion to declare the sale vaid 
and the provisions of sestion 33 relating to 
an appeal to the Commissioner of Revenue 
did not exclude that jurisdistion—is sap- 
able of extension to a oase like the prasent 


(4) 25 C. 833; 25 I. A. 151; 20. W. N. 613; 7 Sar, 
P. O. J. 383; 13 Ind, Dec, (N. 8,) 643 (P.C.), 
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where there has been no sale under the 


Ast whioh requires to be set aside. On the 
view I take the position is this: The true 


purchaser, Rajani Kanta Ghose, does not 
insist on his purchase. He has not som- 
pleted the purchase by paying the coun- 
sideration money. The Collector’s unautho- 
rised action under section 58 has conferred 
no title on the Secretary of State. The 
plaintiffs are, therefore, entitled to a 
declaration in terms of the prayer (a) of 
the plaint that their rights in the Mahal in 
suit have not been affected by the austion sale 
aforesaid and it is not necessary for them 
to get the sale sat aside as it does not stand 
in their way. Having come to this con- 
clusion { do not think it necessary to ex- 
press any decided opinion on the other points, 
but I may generally state that on those 
points I am in agreement with Mr. Justice 
Newbould, 

On the question as to whether there were 
arrears to justify the sale, if seems to me 
clear that the learned Judge in the Court 
below when speaking of the January Kist 
was mot referring to Kists originally fixed 
in the engagement between Government and 
settlament-holder, but was referring to the 
amount of reyenne for whish the latest 
day of payment fixed by the Board of 
Revenne under section 3 of the Act was 
the 12th day of January. The same inter- 
pretation may obviously be put on some of the 
notices which speak in the same loose way 
of the January Kist. As pointed ont by 
Mr, Justice Newbould, what has happened 
is this that after the latest date fixed by 
the Board of Kevenue for the payment of 
arrears the original Kists have lost all 
significanve and have ceased to be referred 
to in the Colleatorate papers. 

I would for reasons above stated reverse 
the decision of the Courts below and decree 
the plaintiff’s suit in terms of prayer ka 
of the plaint. I would allow the plaintiff 
his costs against the Secretary of State 
in this Court as well as in the Courts 
below. 

According tothe opinion of the majority 
of the Court the appeal is dismissed with 
gosts. 

Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Seconp Civit Appgan No. 1083 or 1917. 
December 19, 1917. 
Present:—Sir Henry Rattigan, KT, 
Chief Judge. 

LAL AND otHers— Darenvants-—APPEL- 
LADIS 
VETEUS 
M.LEHI AND O1HuRS-— PLAINTIFFS, 


SAHIB 3— DEFEN DaNt—— RESPONDENTS, 

Custom—Alienation—Pre-emption— Reversioners, suit 
by—Pre-emptor position of —Necessity, proof of. 

The right of pre-emption is nos a 1ght of re- 
purchase either from the vendor or trom the vendee, 
involving any new contract of sale, but is simply a 
right of substitution entitling the pre-emptor, by 
reason ofa legal incident tu which the sale itself 
was subject, to stand in the shoes of the vendee in 
respect of all rights and obligations arising irom the 
sale under which he has derived his title. 1t is in 
effect as ifina sale-deed the vendee’s name were 
rubbed out and the pre-emptor’s name inserted in 
its place [p. 455, col, 1.] 

In a suit, therefore, by the reversioners of the ven- 
dor, for a declaration that the sale shall not affect 
their reversionary rights on the death of the vendir, 
it is incumbent on the pre-emptor to show that the 
sale was for consideration and necessity and as such 
binding on the reversioners of the vendor. in such 
a case the pre-emptor is precisely in the same posi- 
tion as the original vendee, [p, 455, col. i.] 


Appeal from the decree of the District 
Judge, Jullundur, dated the 27th November 
1917. 

Mr. Badr-ud-Din Kureshi, for the Appel- 
lants. 

Mr. Jagan Nath, for the Respondents. 


JUDGMENT.—Plaintiffs sued for the 
usual declaration that a sale of certain 
land effected by Sahiba on the i0ch June. 
1914, by a registered deed of sale, in favour 
of defendants Nos 4 to 8 and subsequently 
pre-empted by defendants Nos. 9 to 14 should 
not affest their reversionary rights on the 
death of the vendor. 

Defendants Nes. 9 to 14, who were 
alone interested in the suit, contested the 
claim on the ground that the sale was 
for consideration and necessity, and as such 
binding on the plaintiffs. 


The sale prise as fixed in the deed was 
Rs, 1,504, but the lower Courts are agreed, 
that only the sam of Re. 900 is proved to 
have been “for necessity,” and that there. 
was no such “necessity” for the additional 
sum cf Rs. 609. They have accordingly 
granted plaintiffs a decree declaring that 
the sale shall not affect their reversionary , 
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rights after the vendor's death, except 
fo the extent of the said sum of 
Rs. 900. - 

Defendants Nos. 9 to 14 appealed to this 
Ooart, and their appealhas been admitted 
with reference to the question whether 
they, as pre-emptors, who have actually 
paid the original vendee the full sum of 
Rs. 1,500, are bound to prove that the 
sale was for necessity. The learned Judge, 
who admitted the appeal, has remarked 
in his order that he is inclined to think 
that the pre-emptors are in precisely the 
same position as the original vendee, but 
that the matter is not free from diffisalty. 
In my opinion, : the pre-emptor in a oaae 
of this kind is no lesa bound than the 
original vendee to prove that there was 
necessity as regards the consideration for 
the sale. This conclusion is, I think, 
inevitable when it is onca conceded (as 
upon authority it must be) that “the 
right of pre-emption is not a right of 
re-purchase either from the vendor or 
from the yendee, involving any new oon- 
trast of sale, but is simply a right. of 
substitution, entitling the pre-emptor, by 
reason of a legal incident to whisb the 
sale itself was subject, to stand in the 
shoes of the vendee in respect of all 
tights and obligations arising from the 
‘sale under which he has derived his tible, 
It is, in effect, as if in a sale-deed the 
vendee’s name were rubbed ont and the 
pre-emptor’s name inserted in its placa” 
{per Mahmud, J., Gobind Dayal v. Inayatullah 
(1) and Hakam Singh v. Indar (2).] 

I hold, therefore, that it was incumbent 
‘on the pre-emptors to show that the item 
of Rs. 600 wasa debt incarred for necessary 
purposes as understood in the customary 
law of this Province, and that upon their 
failure to do so, the Courts were justified 
in granting plaintiffs the decree which was 
passed in their favour. This appeal accord- 
ingly fails and is dismissed with costs. 

` Appeal dismissed. 

(1) 7 A. 775; A. W. N.7(1835) 228; 4 Ind. Deo. 
(N. 8.) BIL. 

(2. 49 P. L, R. 1902; 46 P, B. 1992. 
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CALCUTTA HIGH COURT. 
ÅPPEAL From APPELLATE Deorge No, 83 
oF 1915, 
l May 24, 1917. : 
Present:—-Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Walmsley. 
JADU NATH MANNA AND orHEeRs— 
PLAINTIPES-— APPELLANTS 


versus 
PRAN KRISHNA DAS AND ANOoTHER— 


DerexDANTs——- RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), 8. 40—Applica.. 
tion for commutation of rent—Jurisdiction—Civil Court, . 
power of, to examine propriety of order for commutation 
of rent—Officer to whom application made, whether can 
transfer it to another officer competent to determine it, 

A Oivil Court is not competent to examine the 
propriety of an order of commutation made with, 
jurisdiction under section 40 of the Bengal Tenancy 
Act, in other words, a Civil Court cannot determine 
whether, in the circamstances of the particular case,’ 
commutation was or was not properly directed, or 
whether the amount assessed as cash rent is or is not 
adequate, But if a question arises ina Civil Court 
as to whether the order for commutation was made 
with or without jurisdiction, it is incumbent upon the 
Court to satisfy itself that vhe order was made with, 
jurisdiction [p. 456, col. 1.] 

An application for commutation of rent under 
section 40 of the Bengal Tenancy Act should be 
entertained and determined on the merits by the 


The “officer” mentioned in sub-section (3) of 
section 40 of the Bengal Tenancy Act is the officer 
who receives the application from the applicant, 
[p. 456, col. 2.] : 

An order for commutation of rent, made by an 
officer to whom the application is transferred by 
another officer who entertained it, is without juris- 
diction. [p. 457, col. }.] : 


Appeal against the decision of the 
District Jadge, Midnapore, dated the 
2nd September 1914, affirming that of the 
Munsif, Tumlook, dated the 6th August 1913. 

Babus Dwarka Nath Chuckerbuity, Manmatha 
Nath Ray and Sarada Uharan Maity, for the 
Appellants. 

Babu Mahendra Nath Rayand Babu Mahesh 
Chunder Banerjee (for Babu Jyotis Chunder 
Hazra), for the Respondents. 

JUDGMENT.—This is an appeal by the 
plaintiffs in a suit for arrears of rent. 
The plaintiffs allege that he rent ia 
payable in kind, and claim to recover 
the price of the produce which has not 
been duly delivered. The defendants con- 
tend that the rent was commuted under 
section 40 of the Bengal 'renancy Act by 
an Assistant Settlement @Officer on the 
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12th May 1908, and that they are con- 
sequently liable to pay cash rent at the 
rate then determined. * Thus; ths question 
in controversy between the parties is, 
whether the order under section 40 was 
made with jurisdiction. The Courts below 
heve held that it was beyond the compe- 
tence of the Civil Court to examine this point. 
In our opinion this view cannot possibly be 
sustained, 

The Civil Court, it is well settled, is not 
competent to examine the propriety of an 
order of commptation made with jurisdic- 
tion under section 40, in other words, 
the Civil Court cannot determine whether, 
in the cireumstances of the particular 
. gase, commutation was or was not properly 
directed; or, whether the amount assessed 
as cash rent is or is not adequate: Lalla 
Saligram Singh v. Mohunt Lamgir (1). 
But it is equally coclear that if a question 
of jurisdiction arises, it is incumbent upon 
the Civil Court to satisfy itself that the 
order is made with jurisdiction; for an 
order made without jurisdiction is a 
nullity “and does not affect the rights and 
abligations of the parties. In support of 
this proposition, reference may be made 
to the decision in Kult Krishna Baiswas y. 
Ram Chandra Baidya (2). We must accord- 
ingly consider whether the order under 
section 40 was made with:jurisdiction by the 
Assistant Settlement Officer. 

On the 7th February 1906 the tenant 
applied to the Sub-Divisional Officer for 
commutation of his rent under tection 40. 
The Sub-Divisional Officer was undoubtedly 
competent to entertain the application and 
to decide the case on the merits, This 
ig clear from sub-section 2 of section 40 
as it stood at the time when the applica- 
tion was made. The sub-section ran in 
these terms: “An application,” that is, the 
application to have the rent commuted to 
a money rent, “may be made to the Collec- 
tor or Sub-Divisional Officer or to an officer 
making a settlement of rents under 
Chapter A, or to any other officer specially 
authorised in this behalf by the Local 
Government.” The Sub-Divisional Officer 
subsequently transferred the application to 
the Settlement Officer, that is, the cfficer 

(1) 3 €. W. N. 811. 

Ae 29 Ind. Cas. 896; 2] C, L, J. 487;19 0. W.N. 
823. 
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making settlemente of rent under Chapter 
X., On the 14th December 1907 the 
Settlement Officer, to whom the applica- 
tion had been transferred, proceeded to 
transfer it to the Assistant Settlement Officer. 
The Assistant Settlement Officer heard the 
application on the merits and mads an 
order for commutation. The question arises, 
whether the Sab-Divisional Officer was oom- 
petent to transfer the application to the 
Settlement Officer. If this is answered in 
the negative, it becomes unnecessary to 
consider whether the Settlement Officer 
was in his turn competent to transfer 
the application tothe Assistant Settlement 
Officer, Upon a plain reading of sub- 
sections 1,2 and3 of section 40, there is 
no room for doubt that the Legislature 
contemplated that the application should 
be entertained and determined on the 
merits by thé officer to whom it was pre- 
sented by the applicant. Sub-section (1) 
contemplates an application for commuta- 
tion of produce rent into money rent by 
either the Raiyat or his. landlord. Sub- 
section (2) specifies the classes of officers 
to whom an application of this character 
may be made. Sub-section 3 then lays 
down that “on receipt of the application, 
the officer may determine the sum to be 
paid as money-rent, and may order that 
the Raiyat shall, in lien of paying his 
rent in kind, or otherwise as aforesaid, 
pay the sum so determined.” It is clear 
that “the officer’ mentioned in sub-section 
3 is the officer who received the applic. 
tion from the applicant. It has been con- 
tended on behalf of the respondent that 
the power to transfer a judicial proceed- 
ing may be assumed to be inherent in 
the offiser to whom the application has 
been presented, but no principle or authority 
has been invoked in support of this view. 
We hold accordingly that the Sub. Divisional 
Officer was not competent to transfer the 
application to the Settlemeit Officer. In 
this view it is needless to consider whe- 
ther it was competent to the Local Gov- 
ernment to frame a rule under secticn 
189, which authorises an officer of one of 
the four classes mentioned in sub sestion 
2 of section 40 to transfer the application 
he has received to an oficer of another 
class specified in the section; nor is it 
necessary for us to determine whether this 
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right of transfer can be claimed in sue. 
cession by all officers of the clasa men- 
tioned in that sub-section. Our attention 
has not been drawn to any rule which 
authorises a Sub-Divisional Officer to trdns- 
fer an application received by him to a 
Settlement Officer. There is thus no escape 
from the sonelusion that the order of the 
Assistant Settlement Offiser was made with- 
out jurisdiction. 

The result is that this appeal is allowed, 
the decree of the Court of Appeal below 
set aside and the case remitted to the 
Conrt of first instance for determination 
of the amount payable by the defendants 
to the plaintiffs in respect of the years in 
suit, Hach party will pay his own costs 
in this Court as also in the lower Appellate 
Court. 

i Appeal allowed: Oase remanded. 


PUNJAB CHIEF COURT. 
Seconp OivIL Arrear No. 3162 or 1916. 
December 22, 1917, 
Preseni:—Mr. Justice Shah Din and Mr. 

` Justice Leslie Jones. 
MUHAMMAD JAMIL-——PLAINTIFE— 
APPELLANT 


VETSUS 
Musammat MEHRAN BIBI AND ANOTHER— 


DEFENDANTS— RESPONDENTS, 

Guardians and Wards Act (VIL of 1890), ss. 36, 27, 
41 (3;—-Minor, suit by, against legal representative of 
guardian for accounts, maintainability of, 

A minor can sue the legal representatives of his 
deceased guardian for accounts, where the guardian 
has died without rendering accounts. |p. 458, col. J.] 

It is true that the summary powers which the 
Court can exercise under section 4] (3) of the 
Guardians and Wards Act can be used only against 
the guardian himself, but there is no groand for 
holding that there is anything in that section which 
can be construed as depriving a minor of his legal 
right to sue the lega! representatives of his deceased 
guardian. [p. 458, col. 1,] 


Appeal from the decree of the District 
Judge, Lahore, dated the 23rd August 
1916. 

Mr. Badr-ud-Din Kureshi, for the Appel- 
lant. 

Mr, Taj-ud- Din, for the Respondents, 


INDIAN OASES. 


457 


JUDGMENT.—In August 1908, the 
plain-iff inherited from his father a share 
in (a) two houses in Lahore Cantonment, (b) 
a house in Akbari Mandi, Lahore, and (c) a 
bouse in Kila Gojar Singh, 

The other co-sharer in these properti 
was Tafakhur Ahmad, who is said to se 
realized the whole income from the houses 
from the date of the death of the plaintiff's 
father until the llth May 1911, when he 
was appointed guardian of the plaintiff under 


the Guardians and Wards Act. Tafakhur 
Ahmad died on the /th February 1913 
without having rendered any accounts, 


Afterwards, according to the plaint, Mus. 
samat Mehran Bibi, the widow of Tafakhur 
Ahmad, and her minor daughter, Musammat 
Rahmat Bibi, continued to realise the rent of 
all three properties, 

The prayer of the plaintiff was for a 
sum of Rs. 200 or whatever sum might 
be ascertained to be due to him after 
going through the accounts of the two de. 
fendants. 

The Munsif passed a preliminary deoree in 
plaintiff's favour disallowing, however, the 
claim so far as the house in Kila Gujar 
Singh was concerned, from 7th February 1913 
onwards, 

The defendants thereupon appealed to the 
District Judge and in the fourth ground 
of their appeal it was urged that a snit 
against the legal representatives of a 
guardian was not maintainable, Manmothonath 
Bose Mullick v. Basanto Kumar Bose Mullick 
(1) being cited as an authority. The District 
Judge accepted the appeal and dismissed 
the suit, quoting also #rétam Sengh v. 
Mubarik Singh (2), a Single Bench judg- 
ment of this Court in which the Allahabad 
ruling was cited with approval. 

Assuming for the moment that Man. 
mothonath Bose Mullick v. Basanta Kumar 
Bose Mullick (1) contains a correct erx. 
position of law, it is obvious that it ig 
of no application to the present suit 
except as regards the period of Tafakhur 
Ahmad's guardianship. For the frst of 
the three periods, z.e., that ending with 
Tafakhur Ahmad’s appointment as guardian 
he would have to be regarded as a tres. 


(1) 22 A 32; A. W. N. (1900, 98; 9 Ind. Deo. (N. s.) 
1254, 

Ke 9 Ind. Cas. 59l; 78 P, L. R. 1911; 74 P. W, R. 
1911, 


A 
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passer and his legal representatives would 
be liable. As regards the third period 
the defendants are themselves liable 
to render accounts. Itis clear, therefore, 
that the District Judge ought not have 
dismissed the snit in toto on the authority 
of the Allahabad ruling. 

In Pritam Singh v. Muburtk Singh (2) 
the Allahabad rulicg, though it was 
followed, was hardly discussed. In that 
case also it was held as a fact that the 
representatives of the deceased guardian 
were being asked to do an impossibility. 
Manmothonath Bose Mullick v. Basanto 
Kumar Bose Mullick (1) has, however, 
been fully considered in a Division Bench 
judgment of the High Court of Calentta 
published as Maharaj Bahudur Singh 
y. Basanta Kumar Roy (8), in which it 
was pointed out that the judgment of the 
Allahabad High Court overlooked the pro- 
visions of sections 36 and 37 of Act VIII 
of 1890. lt is no donbt true that the 
summary powers, which the Court can 
exercjse under sestion 41 (3) of the Guardians 
and Wards Act, can be used only against 
the guardian, but we scan fee no good 
ground for holding that there is anything 
in that section which can be construed as 
depriving a minor of his legal right to 
bring a suit, especially when that right is 
expressly preserved by preceding sections 
in the same Act. In this connection we 
may refer also to Seth Chand Mal v. 
Kalian Mal (4), in which it was held 
that a principal could obtain an account 
from the son of his agent, the agent 
having died without accounting. The case 
against the legal representatives of a 
guardian who is a trustee is of course 
stronger. 

Accordingly we allow the appeal and 
setting aside the dearee of the District 
Judge remand the appeal to his Court for 
disposal according to law, costs being costs in 
the canse. 

We have only to add— 

(1) that in the present case the de- 
fendants do not appear to have denied the 
existence of accounts, and 
(3) that if ultimately it is found on the 
merits that any sum is due to the plaintiff, 
the decree, at least so far as the first two 


(3) 18 Ind. Cas. 876; 170, W, N. 695, 
(4) 96 P, R, 1886, 


periods are concerned, should not be personal: 
evon against defendant No. 1. ' 
Appeal allowed. 





CALCUTTA HIGH COURT. 
APPEAL FROM Apeectate Daorse No, 711 
_ oF 1916. 
March 21, 1918. 
Present: —Mr. Justica Richardson and Mf, 
Justice Walmsley. 

KHITISH CHANDRA BANERJEE AND 
OTHERS— DarenDAnTS—APPELLANTS 
versus 
THAKOMANI DEBE AND AaNGTHEE~- 
PL AInTiFFs—-—RESPON DENTS. 

Civil Procedure Code (Act V of 1908),s 47—Decree 
in representative capacity—Personal property sold im 
execution— Remedy, proper—Suit to set aside sale, main» 
tainability of. 

Where property claimed by a person in his personal 
capacity is sold in execution of a decreeto which he 
is a party in a representative capacity, it is open to 
him to apply under section 47, Civil Procedure Code, 
to have the sale set aside so far as it relates to the 
property to which he is personally entitled. A 
separate suit to have the sale set aside is barred by 
that section. [p. 460, col. 1.] 

Appeal against the decree of the District 
Judge, Bankura, dated the 2ist Desember 
1915, reversing that cf the Officiating Munsif, 
Bishunpnar, dated the lèth August 1914, 

Babus Mahendra Nath Ray and Surendra 
Nath Ghosal, for the Appellants. 

Babus Mohini Mohan Chatterjeeand Krishna 
Lal Banerjee, for the Respondents. 

JUDGMENT. 

RiGHARDSON, J.—The plaintiffs in this suit 
are Thakomani Debi, the widow, and U mamo. 
yee Debi, the daughter of Durgadas Chat- 
terjee deceased. They seek to recover a 
six-annas share of a certain tank which 
originally belonged in its entirety to Durga- 
das. It appears that in the year 1886 
Durgadas executed a deed of gift in respect 
of a three annas share of the tank in 
favour of the plaintiff Umamoyee and another 
daughter since deceased. in the year 1890 
Dargadas again executed a deed of gift 
of another three annas share of the tank 
in favour of Thakomani. In thesame year 
1650 he died leaving a Will by which he 
appointed his son Annoda his executor, 
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On the 15th October 1892 Annoda as exe- 
outor mortgaged certain properties, not 
including the tank, in favour of the father 
of the defendants. In 1899 the father of 
the defendants obtained a desree on the 
mortgage in a suit to which Annoda in 
his capacity as executor and Thakomani 
were made parties. In execution of that 
Gecree the mortgaged properties were sold 
but as the proceeds proved insufficient to 
satisfy the amount due on the mortgage, 
further prcceedings were taken under sectiin 
90 of.the Transfer of Property Act. In 
those proceedings on the Yist February 
1:02 the whole of the tank to which the 
suit relates wag sold and purshased by the 
decree-holder, the father of the defendants. 
On the 30th May 1902 the decree-holder 
obtained possession through the Court. ` 

The case made for the plaintiffs is that 
Thakomani is entitled to a 4g-annas share 
of the tank under the deed of giftin her 
favour and as heir of her deceased daughter, 
who took a one and a halt-annas share 
under the other deed of gift, and that 
under the latter deed, thedaughter Uma- 
moyee is entitled to a one and a half- 
annas share. The Courts below tave held 
that the daughter bas proved her right to 
the ]j-annas share and the decrees are in 
her favour to that extent. There is now 
no further dispute as regards the danghter’s 
claim, thongh the appeal before us seems 
to relate to the whole of the six annas, 
It must now, therefore, be formally dismissed 
so faras the lj-anvas share belonging to 
Umamoyee is concerned, 

As to the 43-annas share which the 
widow claims, both the Courts below have 
found that the deeds of gift represent 
gennine trensactions and that the widow 
has established her title to this share. ‘The 
first Court, however, found that the suit 
was not commenced within the period of 
limitation prescribed and dismissed this part 
of the claim. On that point, the learned 
District Judge has taken a different view.. 
He has held that the widow is entitled to 
recover the 4g-annas share. From that de- 
cision the defendants have appealed. 

The whole question is whether having 
regard to the provisions of section 244 of the 
Code of 1882, corresponding to section 47 
of the present Code, the widow was entitled 


to bring a separate snit,ito (enforce hex. 


claim. If she was not so entitled, the 
present suit may be treated as an application 
under section 47 but if so treated, it 
would be barred by limitation under Article 
181 of the Schedule of the Limitation Aot, 

It is not disputed for the widow that 
she was a party to the mortgage suit 
and that the decree in that snit was made 
against her as well as against Annada 
as executor. The operative part of the 
decree runs as follows: “The defendants 
are to pay the same (če, the decretal 
pmount) within six months from this date, 
failing which the share in Taluk Birchand- 
pore to the extent of 6 annas13 gundas 1 
kora 1 kraut will be sold at anotion to recover 
the same and in case the sale-proceeds 
are insufficient, the remaining properties as 
belonging to the estate of the deceased 
Durgadas Chatterjee will have to be sold 
as being made lable to recover the balance.” 
lt may be conceded that the widow waa 
on the record as a representative (in addition 
to the executor) of the estate of the deceased 
Durgadas Chatterjee. When the pro- 
ceeds of the mortgaged properties” proved 
to ke insufficient to satisfy the decree, the 
decree-holder made an application for a 
further deoree under section 90, Transfer 
of Property Act. That application was 
rejected on the ground that the deeree in 
the mortgage suit, which I have read, already 
included a decree under section 90 of the 
Transfer of Property Act. The order 
rejecting the application, dated the 5th 
June 1901, continues as follows:— The decrees 
holder further prays for a personal decree 
against the deferdants but they not being 
mortgagors cannot be personally liable and 
no personal decree was prayea for in the 
plaint. Inthe plaint a decree under section 
£0, Transfer of Property Aot, against the estate 
of the deceased mortgagor was prayed and 
such a deeree has been granted. So the peti- 
tioners’ prayer be disallowed.” 

Inthe lower Appellate Court the District 
Judge appears to have thonght that the effect 
of that order was to dismiss the suit or the 
claim under section £0 as against the 
widow Thakomoni, On the anthority, ag 
he says, of a long line cf cases ending with 
the case of Kam Pershad v, Jagannath Ram 
(1), ke. held that under the Code of 1862 


(1) 80 C, 134; 60, W.N, 10, 
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the claim under section 90 having been 
dismissed against Thakomoni, she ceased to 
be a party to the suit within the mean- 
ing of section 244, Code of Civil Proce- 
dure, and was, therefore, nob in a position 
to come in under that section in the 
execution department and object to the 
sale of the whole tank including her 
share. au 

In my opinion, the learned District 
Judge has misunderstood the effest of the 
order of the 5th June 1901. The original 
decree which. included a decree under 
section 90 remained. There was no dis- 
missal of the claim under section 90 against 
Thakomoni. Thakomoni continued to be a 
party defendant on the record, though it 
may be that she was not on the record in 
her own right but as representative of 
the deceased Durga Das. The sale, there- 
fore, of the whole tank must be held to 
have taken place in execation of a desree 
to which Thakomoni was a party, though 
in a representative capacity. Ifthat be so, 
the decision of the Fall Bensh inthe case 
of Purchanun Bundepadhya v, Rabia Bibi 
(2) shows that if the property claimed by 
Thakomoni in her personal capacity was 
sold in execation as the property apper- 
taining to the estate of Durga Das, it was 
open to Thakomoni to apply, under sestion 
244, to have .the sale set aside, so far as 
it related to the share of the tank to 
which she was personally entitled, If it 
was open to her soto apply, a separate 
suit by her was prohibited by section 244 
of the Code of 1882 and is now prohibited 
by section 47 of the present Code. It is 
not disputed that if this suit can only be 
maintained if regarded as an application 
under section 47 of tho present Code, it is out 
of time. The view which | have expressed is 
the view adopted by the learned Munsif 
in the trial Court and seems to me to be the 
right view on the facts as they appear on the 
record, 

In my opinion, therefore, the appeal, in 
so far as it relates to the 43 annas share 
of the tan’ claimed by Thakomoni, must 
be allowed and in so far as it relates to 
the lł-annas share of the tank claimed by 
Umamoyee, dismissed. In the circumstances 


(2) 17 C. 711; 8 Ind, Deo, (x, s.). 1016, 
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of this case each party will béar their 
own costs throughout. 
WALMSLEY J.—I agree, 


Appeal partly allowed, 


PUNJAB CHIEF COURT. 
Srecno Civit Appear No, 2326 or 1913. 
Desember 22, 1917. 

Present :—Mr, Justice Shah Din and Mr, 
Justice Scott-Smith, 

DEBI SAHAI—Deraenpant—APPELLANT 
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RAMJI LAL—PLAINTIFF — RESPONDENT. 

Punjab Alienation of Land Act (XIII of 1900), s. 10, 
applicability of—Clause by way of conditional sale 
embodied in decree of Court, validity of ~-Mortgage, 
whether can be created by Court. 

A mortgage can be created by a decree of a Civil 
Court, and for all practical purposes, it stands on 
the same footing as a mortgage created by a contract 
between the parties tothe decree. [p. 463, col, 2.] 

Section 10 of the Punjab Alienation of Land Act - 
contains a stringent rule of publio policy, and it must 
be strictly enforced regardless of the consequences 
that may flow from such enforcement [p. 464, col. 1.] 

The terms of section 10 of the Punjab Alienation 
of Land Act are extremely wide and they apply to 
a mortgage created by adecree based upon 4 com- 


' promise between the parties to a suit and passed 


after the commencement of the Act, quite as much 
as toa mortgage created by a private agreeifient 
between those parties. [p. 468, col§2.] 

In 1898, the plaintiff mortgaged certain land to the 
defendant by way of conditional sale. In 1606 the 
defendant took foreclosure proceedings under 
Regulation XVII of 1806, andin 1908 he suéd for 
possession of the land as owner. The plaintiff 
contested the regularity of the foreclosure proceed- 
ings and a compromise was agreed upon between 
the parties, by which the mortgagee agreed to the 
land being treated as under mortgage to him for a 
sum of Rs, 400 and conceded to the mortgagor the 
right to redeem the same within five yesrs on päy- 
ment of the mortgage money by annual instalments 
of Rs. 89, It was further agreed that if the mortgagor 
made default in payment of three corisecutivé 
instalments the land would be consideréd as s6ld to 
the mortgagee. The Court passed a decree if termis 
of the compromise. The plaintiff made’ default in 
the payment of the instalments and the defendant 
obtained possession of the land a8 owner in execution 
of the decree. The plaintiff then brought the pře- 
sent suit for redemption of thé land oi paynidnt of 
Rs 40; 

Held, (1) that the deed of compromise embodied a 
new contract of mortgage between the parties which 
ted the original coritract of mortgage; [p. 468, 

2 j Š ! 
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(2) that the condition which was intended to 
operate by way of conditional sale and which was 
embodied in the decree, though based upon the 
agreemont of the parties, was null and void, as being 
contrary to the provisions of section 10 of the Punjab 
Alienation of Land Act, and that the decree must be 
Pei] as if it did not contain that condition; [p, 464, 
col, 1 

(3) that, therefore, the plaintiff had a right to 
redeem the land, [p. 465, col. 1.] 


" Appeal from the decree of the Additional 
Divisicnal Judge, Delhi, dated the L&th 
August 1913, 

Lala Mote Sagar, R. S., and Mr. D. C. 
Ralli, for the Appellant. 

The Hon’ble Bakhshi Sohan Laul, for the 
Respondent. 
 JUDGMENT.—The facts of this case are 
briefly these. Bya registered deed, dated 
the 22nd July 1898, the plaintiff Bani Lal 
mortgaged to the defendant Debi Sahai, 
without possession, the landin suitfor Rs, 160. 
The mortgage was by way of conditional 
sale and the deed provided that if the 
mortgage money was not paid by the mort- 
gagor within three years of the date of the 
mortgage, the land would be deemed to be 
sold to the mortgagee. The three years ex- 
pired on the 22nd July 1901, and in 1906 
the mortgagee applied for issue of notice of 
foreclosure,to the mortgagor, alleging that 
the mortgage money had not been paid by 
the mortgagor according to the terms of the 
mortgage-deed. The notice is said to have 
been served onthe mortgagor on the. 12th 
November 1906, and the year of grace ex- 
pired on the 12th November 1907. On the 
23rd July 1808 the mortgagee sued for 
possession of the mortgaged land as owner, 
The mortgagor advanced several pleas 
stating, inter alia, thatno prior demand had 
been made by the mortgagee in respect of 
the mortgage money, ete., due to the mort- 
gagee, that no notice of foreclosure had teen 
served on him, and that he had paid the 
money. due by him ; and it seems that issues 
were drawn on these points. On the 25th 
Augnst 1908, however, the parties entered 
into a compromise and made an application to 
the Court which ran as follows :— 

“ The parties have made the following 
compromise :—The defendant shall be entitled 
to redeem the mortgage on payment of 
Rs. 400 by annual instalments of Rs. 80. The 
first instalment shall be paid in Baisakh, 
Sambat. 1966. In the event of default being 
made in the payment of three consecutive in- 
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stalments, the land shall be considered sold 
to the plaintiff. Thé plaintiff has remitted 
the remaining amount of money. It is 
prayed that a decree for possession of the 
land be passed in accordance with these 
terms.” On thesame date the Court passed 
a decree in terms of the compromise. 

The mortgagcr did not pay the instal- 
ments in accordance with the terms set forth 
above ; therefore, onthe 15th May 1911 the 
mortgagee applied for exesantion of tha 
decree, dated the 25th August 1908, asking 
for delivery of possession of the land as 
owner, and possession was delivered to him 
accordingly on the 18th July 1911. Whether 
actual physical possession was given to the 
mortgagee or only symbolical possession is 
not clear, but the fact is immaterial in the 
present litigation. 

On the 18th July 1912 the present suit 
was instituted by Ramji Lal against Debi 
Sahai for possession by redemption of the 
land in question on payment of Rs. 400, on 
the ground that by the decree of the 25th 
August 1908 above referred to a new 
mortgage was created between the parties 
and since the conditional sale olause as 
contained in the cesree was in law null 
and void, the plaintiff was entitled to redeem 
the mortgage on payment of Rs. 400. Both 
the Courts below bave consurred in deoree- 
ing the plaintiff’s claim; and a second appeal 
has been preferred to this Court by the de- 
fendant Debi Sahai. 

It has been contended by the learned 
Pleader for the appellant that the Additional 
District Judge was wrong in holding that 
the decree, dated the 25th August 1908, 
which was based on compromise was illegal 
so far as the conditional sale clause contain- 
ed therein was concerned, that part of 
the decree being contrary to the provisions 
of the Punjab Alienation of Land Act, and 
that notwithstanding that decree the appel- 
lant was still a mortgagee of the land and 
the respondent was entitled to redeem it. 
In soming to his desision the Additional 
District Judge followed certain observations 
contained in a Division Bench ruling of this 
Court reported as Bishan Das v. Massu (1), and 
ib has been urged by the appellant’s Pleader 
that those observations are mere obzter dicta 
which the lower Appellate Court should 


(1) 3 Ind. Cas. 600; 82 P, R. 1909; 130 P, W, R 
1909; 148 P. L. R. 1909. 
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not have followed in this case, His con- 
tention briefly is that the compromise of 
the 25th August 1908 did not amount toa 
new contract of mortgage between the parties 
in supersession of the original contract 
of the 22nd July 1898, that the compromise 
merged in the decree of the same date, 
which decree was binding upon the parties 
aod ascording to which the appellant was 
entitled to take possession of the land as 
| full proprietor in the event of default being 
made by the respondent in payment of three 
consecutive instalments as agreed upon; that 
the appellant having taken possession of 
' the land as owner in execution of the 
consent decree, no regular suit could be 
brought by the respondent to recover 
possession from the appellant on the ground 
that he is entitled to such possession by 
redemption of the so-called mortgage of 
the 25th - August 1908; and that if the 
compromise and the decrae are not binding 
on the parties they must be 
restored to the status guo ante and the 
guit must be dismissed, inasmuch as the 
appellant became owner of the land after 
the efpiry of the year of grace on the 
12th November 1907. In the course of 
his argument the learned Pleader sited the 
following authorities : Bichha Lal v. Gumani 
(2), Darya Ditta v. Mana Singh (3), Gopal Das 
y. Hari Singh (4) and Kumara Venkata 
Perunal v. Thatha Ramasawmy Chetty (5). 
After giving every’ weight to what has 
been urged by the learned Pleader for the 
appellant, we are of opinion that the res- 
pondent’s suit has been rightly decreed 
and that this appeal must, therefore, fail. 
The material facts of this case are very 
similar to those of the case reported as 
Bishan Das v. Massu (1) and although the 
actual point desided in that case was 
different from the question involyed in 
the present case, some of the observations 
made by the learned Judges inthe course of 
their judgment have a direct bearing on the 
present dispute, The facts of that case were 
briefly these. One Lakhu mortgaged his 
agricultural land by way of conditional sale 


(2) 93 P. R. 1907. 

(3) 1 Ind. Cas. 13; 60 P, R. 1909; 3 P. W. B. 1909; 
218 P. L, R. 1903, 

(4) 3 Ind. Cas. 619; 88 P. R. 1909; 187 P, W. R, 
_ (8) 9 Ind, Oas. 875; 35 M. 75; (1911) 1M. W.N. 

200; 9 M. L, T. 487; 21 M. L, J. 709, 
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to Bishen Das. Bishen Das had notice of fore- 
glosure issued to Lakhu under Regulation‘ 
XVII of 1206, and the year of grace expired 
on the 6th dune 1901. In 1995 Bishen Das 
brought a suit to obtain possession of the 
land as owner. The suit was contested 
by Lakhu, but a compromise was arrived 
at, and if was agreed between the parties 
that the land should remain inthe pvasses- 
sion of the mortgagee Bishen Das, and 
that if Lakhu, the mortgagor, failed to 
redeem the mortgage within two years on 
payment of the mortgage debt and costs 
the mortgagee should, on: the expiry of . 
that period, be deemed to be the absolute 
owner of the land. The Court accepted 
this compromise and passed a decree in 
accordance therewith on the 3rd March 
1905. The mortgagor failed to redeem 
the mortgage within the said period of 
two years. The brother of the mortgagor 
brought a suit for pre-emption in respect 
of the said “sale;” and the question for deci- 
sion was whether his claim was entertainable, 
This Court held— 

(1) that if the decree of the 3rd 
March 1905 created a mortgage between 
the parties, the pre-emption suit of the 
plaintiff must fail, as the Panjab Pre-emption 
Ast of 1995 did not recognise the right of 
pre-mortgage; and 

(4) that if the mortgagee by virtue of 
the decree became entitled after the expiry 
of two years to absolute ownership, the 
plaintiff's sait must still fail (on a ground 
which it ig not necessary to state tn this place). 

In tke course of their jadgment the 
learned Judges say at page 315*—“The 
decree in question (dated the 3rd Marsh 
1905) was based upon an agreement made 
in 1905, č. e., after the said Act (Punjab 
Alienation of Land Act) had some into 
forces, and it is clear that whatever may 
have been the rights of the mortgagor 
and mortgagee previously to. the date of 
such agreement, those rights were merged 
in that agreement, and that such agree- 
ment was the basis upon which the Court 
passed its desree. In the sircumstanaes it 
would seem that the decree was illegal 
as being contrary to the express provisions 
of section 10 of the Punjab Alienation of 
Land Ast. Bat even if this were so, 


naonnana T 
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plaintiff obvionsly cannot take advantage 
of the fast, as in that event, the respond- 
ent, Bishen Das, must he held to be 
merely a mortgagee of the land, the con- 
dition which was intended to operate by 
way of conditional sale in his favour 
being null and void. Whetherthe decree 
is good and valid as between the mort- 
gagor, Lakhu, and the present respondent, 
(mortgagee) is a question which may not 
be easy to decide, but it is not now 
before us, and upon it we offer no 
opinion.” At page 318* of the report the 
learned Judges observe as follows :— Che 
transaction upon which both parties rely 
‘amounts to a mortgage by way of condi- 
tional sale. It was effected after the 
coming into operation of Act XIII of 1900, 
and is, therefore, null and void pro tanto 
under section:10 of the Act, though possibly 
the mortgagor may nevertheless be bound by 
a decree which, so farasheis concerned, 
became final,” 

The point which was left undecided 
in the above case is the one which has 
‘to be decided in the present litigation ; 
‘tt bas been desided against the appellant 


‘by the Additional District Judge, and 
‘we think tbat his decision is sound, In 
‘our opinion there ean be no question 


that the deed of compromise, dated the 
25th August 1905, enbodied a new con- 
‘tract of mortgage between the parties 
which superseded the origiuel contract of 
mortgage, dated the 22nd July 1898, 
Although in the” suit of 19095 the mort- 
gagee claimed possession of the land as 
owner on the ground that after the 
issue of the notice of foreclosure to the 
‘mortgagor, the year of grace having 
expired in November 1907, he had zpso facto 
become proprietor of the mortgaged land, 
yet the mortgagor contested the regularity 
of the foreclosure proceedings and issues 
‘were drawn on the pleadings raised by the 
‘mortgagor. The parties then came to terms, 
and the mortgagee agreed to the land being 
‘treated as under mortgage to him for a sum 
of Rs. 40G and conceded tothe mortgagor 
the right to redeem the same within five 
years on payment of the mortgage money 
by annual instalments of Rs. 80, It was 
‘further agreed that if the mortgagor made 
default in payment of three consecutive 


~~ #Page ef P. R. 1909— Kd, 
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instalments, the land would be considered 
as sold to the mortgagee. It is clear that 
these terms were materially different from 
the terms of the original mortgage of 1898; 
and it is futile to argue that by the 
sompromise of 1908 a new mortgage was 
not created by agreement of the parties, 
This agreement was made after the Punjab 
Alienation of Land Act had come into forse 
and the decree ofthe 25th August 1908, 
which was passed by the Court, was wholly 
based upon this agreement. It is, therefore, 
quite correct to say, as the lower Courts 
have held, that the decree of the 25th 
August 1908 must be taken to have created 
a new mortgage between the parties ; and 
the crucial point for decision is whether 
this decree is governed by the provisions of 
section 10 of the Panjab Alienation of Land 
Act in so far as the terms of the mortgage 
embodied in the decree are soncerned. 

Section 10 of the said Act runs as 
follows — 

‘In any mortgage of land made after the 
commencement of this Act any condition 
which is intended to operate by way of 
conditional sale shall be nall and void.” 

Now, the terms of this section are ex- 
tremely wide; and in our opinion they 
apply to a mortgage created by a decree 
based upon a compromise between the 
parties to a suit and passed after the 
commencement of the Punjab Alienation of 
Land Act, quite as much as to a mortgage 
created by a private agreement between those 
parties. Thata mortgage can be created by a 
decree of a Civil Court and that, for all practi- 
cal purposes, if stands on the same footing 
as a mortgage created by a contract between 
the parties to the decree is clear from a 
Division Bench ruling of this Court reported 
as Ahmed Khan v, Mahla Khan (6), and 
a mortgage of this description has 
been described as a “judicial hypothes” 
in certain other decisions of this Court, 
In our opinion section 10 of the Punjab 
Alienation of Land Act applies, and was 
intended to apply, (o ‘any mortgege of land 
made after the commencement of this Act” in 
whatever way such mortgage may have been 
effected, whether by a private agreement be- 
tween certain parties or by a decree passed by a 
Court, as the final result of litigation between 
them ; and upon this view of the section 

(6) 132 P, R. 1882. 
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it is clear that any condition which is 
intended to operate by way of conditional 
sale” and which is contained in such 
decree as aforesaid must be held to be 
“oull and void.” The decree of the 25th 
Angust 1908 is not, therefore, wholly illegal 
and cannot be treated as a niullity;it is 
only the condition which is intended to 
operate by way of conditional sale and 
which is embodied in the decreein accordance 
with the agreement between the parties 
that must -be treated by the Courts, under 
the imperative provisions of section 10 of 
the Punjab Alienation of Land Aot, as 
wholly null and void ; in other words, such 
a condition must be treated as if it was 
never entered into between the parties and 
‘ was not embodied in the decree and the 
rest of the decree will stand and be binding 
upon the parties as any other decree passed 
by a competent Court would be binding 
upon them. It, is hardly necessary to point 
out that section 10 of the Act sontainsa 
stringent rule of public policy, audit must 
be strictly enforced regardless of the 
consequences that may flow from such 
enfomement, A drastic provision of a 
similar character is contained in section 16 
(1) of the same Act, and no decree or 
order of any Court based upon an agree- 
ment between the parties, which directly 
contravenes the said provision, can have 
any operative effect at all and must be 
held to bo pro tanto inoperative. Any other 
view of the law would, in our opinion, 
render nugatory the provisions of section 
1) of the Act and we are constrained to 
hold that the condition which was intended 
to operate by way of conditional sale and 
whioh was embodied in the decree of 25th 
August 1908, though based upon the 
agreement of the parties, was null and 
void; and that the decree must be treated as 
if it did not contain that condition. 

The aecisions relied upon by the learned 
Pleader for the appellant have no direct 
bearing upon the case before us. Bichha Dal v. 
Gumani (2) related to a mortgage by way of 
conditional sale made before the scommence- 
ment of the Punjab Alienation of Land 
Act, and the District Judge to whom an 
application was made by the mortgagee to 
issue notice of foreclosure to the mortgagor 
under Regulation XVII of 1805 brought the 
matter to the notice of the Deputy Com- 
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missioner under the provisions of section 9 
of the Act. The mortgagee accepted the ` 
new mortgage as proposed by the Deputy 
Commissioner in lieu of the original one 
but the mortgagor refused to accept ib, 
The Daputy Commissioner thereupon decided 
that nothing further could be done and 
returned the reference to the District Judge. 
It was beld by this Court that in these 
sirsumstances the foreclosure proceedings 
which were taken afresh by the mortgagee 
under the Regulation of 15806 were not 
barred by the provisions of Act XIII of 
1909, and that upon the institution by the’ 
mortgagee of a suit for possession as owner 
after the expiry of the year of grace it 
was not necessary for the Civil Court 
to refer the matter again to the Deputy 
Commissioner under section 9 of the Ast, 
as the mortgage had then ceased to exist 
and the mortgagee had become dpso facto 
owner of the property by purchase. In the 
present case we are not concerned with the 
original mortgage of the 22nd July 1598, but 
with the later mortgage created by the 
decree of the 25th August 1908 that 
superseded the original mortgage and was 
made after the Punjab Alienation of Land 
Act came into force. Section 10 of the 
Ast, therefore, applies to the present mort- 
gage,and if is with reference to the pro- 
visions of that section that the validity of 
the conditional sale clause as contained in 
the decree has to be determined. 

Darya Ditta v. Mana Singh (3) is also inap. 
plicable to the facts of this sase, All 
that was decided there was that a decree 
passed -in violation of the terms of section 
3 (2) of the Panjab Alienation of Land 
Act is nota nullity, and that section 21A 
of the Act makes ample provision for 
the alteration of such a decree, upon an 
application being made by the Deputy Com- 
missioner to the proper Court, so as to 
make it consistent with the Act. As we 
have pointed outabove, the descres of the 
25th August 1905 with which we are con- 
cerned in the present cage is not a nullity, 
as being contrary to the provisions of the 
Punjab Alienation of Land Act, but under 
the express terms of section lU of the Act 
only the conditional sale clause contained in 
the deeree is null and void and must, there» 
fore, be treated as non-existent. 

Gopal Das yv. Hari Singh (4) also related 
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to a mortgage by way of eonditional sale 
made before the commencement of Act XIII 
of 1800; and it was there held that, when 
after an infructuous reference to the Collector 
under section 9 of the Acs foreclosure pro- 
ceedings were taken by the mortgagee under 
Regulation XVII of 1806 and after the 
expiry of the year of grace he sued for 
possession of the mortgaged land as full 
proprietor, the mortgage ceased to exist by 
reason of the provisions of the Regulation 
having been fully complied with and that 
no second reference to the Collector under 
section 9 (3! of the Act was necessary. The 
principle laid down in Bichha Lal yv. Gumanti 
(2) was followed. 

Kumara Venknta Ferumal v. Thatha Rama- 
swamy Chetty (5) relates to the legal effect of 
a decree passed on compromise and has no 
special bearing on the present case, in whish 
the principal question involved is that of the 
enforseability of a conditional sale clause 
embodied in a cousent decree based upon a 
compromise with reference to the syecial 
provisions of section 10 of the Punjab Aliena- 
tion of Land Act. 

For the foregoing reasons, we are of 
‘opinion that the lower Appellate Court 
was right in holding that the plaintiff was 
entitled to redeem the mortgage created 
by tha decree of the 25th August 1908 
on payment of Rs, 400 to-the mortgagee, 
the condition intended to operate by wsy 
of conditional sale which is embodied in 
the said decree being null and void and 
wholly inoperative under section 10 of Act 
XIIL of 19093. The mortgagee sannot fall 
back on the original contract of mortgage, 
dated the 22nd July 1898, for the simple 
reason that that contract was superseded 
by the agreement of the 25th Angust 1408 
and merged in the deeree of the same date; 
and it is obvious that the restoration of 
the status quo ante is in this oase out of 
the question. We maintain the judgment 
and decree of the lower Appellate Court 
and dismiss this appeal with costs. 

Appeal dismissed. 
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PATNA HIGH COURT. 
ÅPPEAL FROM ORIGINAL Orper No, 142 
or 1917, 
June 20, 1918. 
Presenit:—-Mr. Justice Mullick and Mr. 
Justice Thornhill, 
Shaikh KAMARUDDIN MANDAL 
AND OTHERS-——JUDGMENT-DEBCORS—-APPELLANTS 
versus 
RAJA THAKUR BARHAM AND OTHERS 


~- DECREE HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1808), ss. 47, 144 
—“Parties” in s8, 144, whether includes representatives — 
Assignee, whether can take advantage of 8. 144. 

Sections 47 and 1440f the Civil Procedure Code 
must be read together and the word “parties” in 
section 144 must be taken to include their repre- 
sentatives. [p. 466, cols. 1 & 2.] 

Representative does not mean only a party’s legal 
representative, but it means his representative-in- 
interest, and includes a purchaser of his interest, 
who so far as such interest is concerned is bound 
by the decree. [p. 468, col. 2; p. 467, col 1 ] 

Where an assignment takes place even after the 
appellate decree which is the basis of the claim for 
restitution, the assignee is entitled to the benefits of 
ail 144 of the Civil Procedure Code, [p. 466, col. 
2 

Appeal from an order of the Subordinate 
Judge, Godda, dated the 20th August 1916. 


Mr, Muhammad Tahir, for the Appellants. 


Messrs. Surendra Mohan Dass, Lachmi Kanta 
Jha, Naresh Chandra Sinka and Baranasi 
Prosad Jhunjhunwala, for the Respondents. 


JUDGMENT. 

Mciuick, J.—This is an appeal against 
an original order made by the Subordinate 
Judge of Godda inan execution proceeding 
in enforcement of a mortgage decree obtained 
by Jeeban Ram Marwari and others against 
Baja Thakar Barham, who is described in 
these prcceedings as the original judgment- 
debtor. In execution of that decree a sale 
was held,on the 27th of July 1904, of a 
certain six-annas share of Tappa Patasanda. 
That sale was confirmed on the 18th Novem- 
ber 1:04 and a sale certificate was issued on 
the 2lst December 18014, and possession was 
delivered on the 26th December 1904. 

It seems to be admitted that although 
a six-annas encumbered share of Tappa 
Patasanda was sold on the 22nd Joly 1904, 
possession was in fact given to the auction. 
purchaser of a six-anna unencumbered 
share. The judgment-debtors thereupon 
appealed first to the High Court of Cal- 
outta and then to the Privy Counoil, 


* 7k 


466 


who, by their judgment, dated the 25th 
November 1913, held that the order of 
the Subordinate Judge confirming the 
sale and granting a certificate in respect of 
the six-anna unencumbered share must 
be set aside, as well as all snobsequent 
proceedings on the part of the auction- 
purchasers based thereon. The decree of 
the Privy Counsil was transmitted by the 
High Court of Caleutta to the Sabcrdinate 
Judge in May 1914 and is now under 
execution. 

In the course of the proceedings relating 
to that execution the heirs pf the Barham, 
judgment-debtor, have, under section 144, 
Civil Procedure Code, asked for resti- 
tution of the six-anna unencumbered share 
of which delivery of possession was given 
to the auction-purchaser. After leave had 
been obtained and while the appeal to 
the Privy Counsil was pending, the original 
jadgment-debtor, Raja Thakur Barham, 
sold three annas three pies of the uu- 
encumbered share to certain persons, who 
are described in these proceedings as the 
Mandals and who were added as co-appel- 
lantse in the appeal before their Lord. 
ships. 

Before the Subordinate Judge they 
claimed that they hada right to be joined 
with the Barhams in their application for 
restitution. The Barhams resisted on, the 
plea that the sale to the Mandals was 
without consideration or with inadequate 
consideration and that the vendor had no 
authority to transfer the shares of certain 
minors who were unrepresented, The Sub- 
ordinate Judge without going into the 
merits held that an assignee could not 
come in under section 144, Civil Procedure 
Code. 

16 is against this order that the present 
appeal has been presented. 

Now, the question is, what is, the mean- 
ing of the word ‘parties’ in section 144. 

Mr. Das on behalf of the respondents 
before us contends that ‘parties’ must be 
read as ‘parties’ only, and that it can- 
not include legal representatives whether 
by assignment or devolution. 

On the other hand it is contended on 
behalf of the appellants that section 144, 
Civil Procedure Code, must be read with 
section 47 and that ‘parties’ inelude legal 
representatives, 
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Olearly the respondents’ contention, if 
pushed to its logical extreme, would 
exclude heirs, and I have not been furnished 
with any answer as to how this conclusion is 
to be avoided if section 47, Civil Procedure 
Code, is not to be read with sestion 14}. 

On the other hand, Jamin?) Nath Roy v. 
Dharma Das Sur (1) is olear authority for 
the proposition that when an assignment 
has taken placo even after the appellate 
decree, which is the basis of the claim 
for restitution, the assignee is entitied to 
the benefits of section 144, Civil Procedure 
Code. 

Mr. Das contends that the learned 
Judges in this case strained the law, but 
he is unable to show any authority which 
has dissented from this decision, In the 
absence of any authority to the contrary, 
I think, we must follow Jamini Nath 
Roy’s case (1) and reject the contention 
that restitution dan only ba obtained by 
persons who were impleaded as pirties at 
the time of the decree of the trial Court. 
Convenience wauld certainly seem to suggest 
that the view of their Lordships of the. 
Caleatta High Court should be followed. 

More than this we are not asked to 
decide at present. The learned Counsel 
for the appellants admits ‘that if we de- 
cide in his favour in this appeal, he will 
have to prove the validity of his con- 
veyance and his right to restitution after 
proper investigation. I see no hardship in 
allowing these matters to be investigated 
by the executing Court and indeed the 
law enacts that a separate suit will not 
lie for such investigation. 

The result, therefore, is that the appeal 
is decreed with costs and the case 18 
remanded for disposal aosording to law. 
The order of the Subordinate Judge will 
be set aside and it will be deslared that 
the appellants will be entitled to restitu- 
tion under section 144, Civil Procedure 
Code, if they succeed in proving their 
assignment and if they are not otherwise 
debarred under the law. 

TaORNHILL, J.—Sections 47 and 144 of 
the Code of Civil Procedure must be read 
together, Jamini Nath Roy v. Dharma Das 
Sur (1). Representative does not mean 
only a party’s legal representative, 


(1) 33 0, 857; 4 C. L J. 192, 
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but it means his representative-in-interest, 
and includes a purchaser of his interest, 
who so far as such interest is concerned is 
bound by the decree, Ishan Chunder Sirkar 
v. Bent Madhub Sirkar (2). There is no 
doubt but that the Mandals were bound by 
the decree at the time they became purchasers 
of three anna odd share. They alse took the 
precaution of becoming parties by having their 
names added as party appellants. In Magan- 
lal v. Doshi Mulji (3) it was held that the 
section did not cover a question between a 
party to a suit and hisrepresentative, but in 
the present case the Mandals, representa- 
tives of three-anna odd share, have be- 
some parties to the snit and both they 
and the judgment-debtors claim possession 
of the six-anna unencumbered share as 
against the auction-purchasers. It has been 
repeatedly held that a wide and liberal 
construction should be placed on the sestion 
so as not to drive parties to an inde- 
pendent suit, unless the case be clearly 
outside the scope and purview of the 
section, so that all questions which can 
possibly be determined in the execution 
proceedings should be so determined. 

Under the circumstances I agree with 
the order proposed by my learned brother. 

Appeal decreed; 
Case samana 


oy 24 0, 62; 10. W, N. 36; 12 Ind. Dee, (Nn. 2.) 
(8) 25 B. 631; 3 Bom. L, R. 255. 





PUNJAB CHIEF COURT. 
Fiast Civi APPsAL No, 2121 or 1915. 
April 10, 1918. 
Present :—Mr. Justice Shadi Lal and Mr. 
Justice Wilberforce. 
SUNDAR SINGH—Dsrenpant — 
APPELLANT . 
versus 
DALIP SINGH AND 0THERS— PLAINTIFES—. 


RESPONDENTS. 

Partnership —Swit for dissolution of partner ship and 
settlement of accounts ~—Plea of previous settlement— 
Burden of proof-—Death of one partner—Dissolution by 
operation of law. 

In a suit for settlement of partnership accounts and 
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for appointment of a Rezeiver, the defendant pleaded 
that the partnership had been dissolved with the 
consent of all the partners on the 31st of January 
1913 when the accounts were gone into and that 
he was no longer liable to render accounts. It 
appeared that one of the partners died on the 23rd 
of June 1913: 

Held, (1) that the onus of proving that the partnors 
had consented to dissolution of partnership on 8'st 
January 1913 and that the accounts had been settled, 
rested on the defendant who on the evidence had 
failed to discharge it; [p. 468, col. 1.] 

(2) that the partnership between the parties was 
dissolved by operation of law on the 23rd of June 
1918, the date of the death of one of the partners, 
[p. 469, col, 2.] 


First appeal from the order of the 


‘Subordinate Judge, lst lass, Lxhore, 
dated the 30th June 1915, passing a 
preliminary desree in favour of thé 


plaintiffs. 

The Hon’ble Mr. Muhammad Shafi, Lala 
Mote Sagar, R. S., and Lala Rup Rum, for 
the Appellant. 

Mr, D. O. Ralli and Bakhshi Tek Ohand; 
for the Respondents. 


J ODGMENT.—This ts an appeal by the 
defendant, Sundar Das, against a prelimi- 
nary decree declaring that the partnership 
between the parties was dissolved by the 
Operation of law on the 23rd of June 
1913, the date of the death of the partner 
Gopal Singh, and directing that the 
accounts of the partnership be taken and 
that a Reosiver be appointed for the purpose. 
The sole question argued before us in 
this appeal is that the partnership was 
dissolved with the consent of all the 
partners on the 3lst of January 1913, 
when the accounts were duly gone into; 
and that the defendant is no longer liable 
to render accounts. Now, if is beyond 
dispute that Gopal Singh (the father of 
the plaintiffs, Dalip Singh and Partab 
Singh), Sham Das the third plaintiff, and 
the defendant Sundar Das were partners 
in certain grain transactions, the fourth 
partner Nikka Mal having retired from 
the partnership in March 1912; and there 
san be little doubt that all the capital 
was supplied by Gopal Singh and Sham 
Das, and that Sundar Das did not contri- 
bute any capital and kept the accounts 
on behalf of the firm. At any rate that 
was the allegation made in the plaint, 
and if was not controverted by Sundar Dag 
in his written statement. 
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The onus of proving that the partner- 
ship was dissolved on the 3ist January 
1913 rested upon Sundar Das and the 
question is whether that onus bas beeu 
discharged: Now, his version as to this 
dissolution as contained in his written 
statement is to the following effect: “The 
account of profit and loss was rendered, 
and the plaintifis’ father was paid the 
whole money due to him. A sum of 
Rs. 583-1-6 could not be paid by me at 
that time, and for that the father of 
the plaintiffs secured a rukka from me, 
The money due under the said rukka was 


paid to plaintiff No. 1 and the rukka was. 


taken back.” The alleged rukka is printed 
at page 51 of the paper-book, and there 
is no doubt that on the back of it there 
is an endorsement showing the receipt of 
Rs, 583-1-6 by the plaintiff, Dalip Singh. 
Ex facie the document appears to be a 
genuine one, but after examining the 
matter carefully in the light of all the 
material circumstances we are unable to 
hold that any such settlement of accounts as is 
alleged by the appellant ever took place. 
Dalip Singh, who admits the receipt of 
Rs. 5563-1-6, deposes that no rukka having 
any reference to the partnership accounts 
existed, when he executed the receipt for 
the money, and he explains that his 
father, Gopal Singh, had dealings on 
promissory notes with Sundar Das, and 
that the receipt in question related to the 
money due cn the strergth of a pro- 
missory note for Rs. £75 executed hy 
Sundar Das on the lth Avgust 1910. 
He further explains that the prc missory 
note was written on a sheet cf paper 
consisting of two leaves, that the pro- 
Iniseory note was confined to the first page 
of the first leaf, and that on- the 18th 
February 1913 when the money remait ing 
due on the instrument was paid to him, 
he inadvertently acknowledged tke receipt 
thereof on the second page of the secord 
leaf instead of msking the acknowledg.- 
ment on the second page of the first leaf. 
Survdar Das taking advantage of this slip 
separated the leaf containing the prc missory 
note from,that containing the receipt, and 
on the blank side of the letier wrote the 
rukka making reference to the settlement 
of the partnership accounts. 

Now, we may say at once that if this 
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explanation had rested upon the unecorrobo- 
rated testimony of Dalip Singh we would 
have rot been prepared to accept it as 
valid; but we find that his version as to 
Gopal Singh’s having monetary dealings 
with Sundar Das on promissory notes 
receives ample support from the entries 
in Gopal Singh’s own handwriting in various 
pocket books in which he kept his accounts; 
and that Sundar Das’s story of the settle- 
ment of the partnership accounts runs 
counter to all the known circumstances 
of ihe case. It will be observed that 
while both Dalip Singh and Sham Das 
have appeared as witnesses and denied the 
alleged dissolution of the partnership on 
the 3lst January, Sundar Das has not 
thought ft to go into the witness-box 
and subject himself to cross-examination. 
This abstention, which was a deliberate 
one, strongly militates against his defence. 
Further, we have the damaging circum- 
stance that be has withheld the account- 
which were 
undoubtedly in his possession, as he was 
the working member of the firm. He 
puts forward the usual story that at the 
time of the alleged settlement of accounts ' 
the bcoks were handed over to Gopal 
Singh; but we fail to understand why 
he should have given the books to Gopal 
Singh, when according to the settlement 
he himself was to take over the assets 
of the firm, and it was, therefore, abso- 
Ivtely 1recessery fcr him to keep the 
bocka in order to wird up the partnership 
dealicrgs with the ccmmission agents, 

But the matter dces not rest here. It 
aprears that Gcyal Sirgh had contributed 
Ra. 6,05%-4-0 to the capital of the firm, and 
Sondar Das Las entirely failed to show 
how this sum with interest thereon at 
9 rer cent. per annum was paid off. 
Realisirg the weakrers of his defence as 
rectirg solely open tke aforesaid rukka for 
Re. 583-1-6 Sundar Das developed, after 
fling bis written statement, the story that 
Goyal Sireh had received frcm him a sum 
of Rs. 3,(00 cn the ¢3rd January 1913 in 
order to satisfy a decree passed against 
him in his espacity as a surety. Now, 
there is no receipt of Gopal Singh forth- 
coming to prove the alleged payment, and 
there is sufficient evidence vpon the record 
to show that Gopal Singh got the morey 
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from one Man Nath, the son of FPandit 
Piare Lal, one of the debtors for whom Gopal 
Singh had stood surety. The learned 
Subordinate Judge has examined the 
evidence on this point, and after consider- 
ing the arguments advanced on both sides 
we have no hesitation in endorsing the 
conclusion that Sundar Das has entirely failed 
to substantiate his allegation. 

That no settlement of the partnership 
accounts as alleged by Sundar Das ever took 
place becomes manifest when we consider 
the case of Sham Das. This partner 
advanced Ks. 8,800 towards the partner- 
ship capital and not merely Rs. 4,500 as 
admitted by the appellant. The Subordi- 
nate Judge has diseussed the evidence 
relating to the payment of the remaining 
two items of Rs. 3,000 and Rs. 1,300 
respectively, and after considering the 
entire material on the subjest we are 
satistied that Sham Das did pay Rs. 3,000 
in currency notes in February 1911, and 
Rs. 1,800 in November through one Salamat 
Rai. It is true that Sham Das’s letter 
dated the 22nd March 1912 mentions only 
Rs. 4,560 as his contribution, but we 
consider that that document confined itself 
to the capital advanced towards the partner- 
ship transactions represented by only one 
joint khata, viz., that of Sundar Das- 
Gopal Singh, in which the fourth partner 
Nikka Mal was also interested, and did 
not deal with the money onatilized for 
entering into the transactions relating to 
the khatas of Sundar Das-Sham Das and 
Sundar Das-Dalip Singh. That ‘this is. so 
is clear from the fact that the document 
states that Gopal Singh advanced 
Rs, 4,900, while it is commen ground that 
he had, as a matter of fast, contributed 
before March 1912 no less than Rs. 6,058 
ag his share of the capital, Now, after 
making due allowance for Sham Das’s 
share of the losses suffered by the 
partnership we are unable to discover any 
reasonable explanation as to how the 
balances of the money due to Sham Das 
was paid off. The appellant himself 
never offered any explanation in the lower 
Court, and his learned Pleader, Mr. Moti 
Sagar, has simply invited our attention 
to a few items which are said to have 
been taken by Sham Das from the partner- 
ship fands. The eyidence in support of 
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some of tbese items is by no means 
convincing, but even taken at its face 
value it is wholly insufficient to account 
for the entire sum due to Sham Das. 

There is not a seintilla of evidence to 
prove that Sham Das consented to any 
dissolution of partnership or was a party 
to any settlement of acsounts; and the 
decision must be the same with respect 
to Gopal Singh, for it is not alleged 
that the partnership was dissolved qua one 
partner and continued gua the other, 
Upon a careful review of the documentary 
and oral evidence discussed by the learned 
Counsel on both sides we are of opinion 
that the preliminary decree passed by the 
Subordinate Judge must be confirmed. We 
accordingly dismiss the appeal with costs. 

Appeal diemissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM Ogver No. 204 or 1914, 
August 2C, 1914. 

Present;—Mr. Justice D. Chatterjee and 
Mr. Justice Walmsley. 

UDIT NARAYAN JHA —JUDGMENT-DEBTOR 
——APPELLANT 
VETSUS 


Yusammat JASODA SAHUN KALAN 


AND OTBHERS— DECREE- UOLDERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 8. 34, O. XXII, 
r. 4 (2)—Civil Procedure Code (Act XIV of 1882), s. 
209—-Mortgage by Hindu widow and nemt reversioner, 
decree upon—Execution— Objections by widow dis- 
allowed—Death of awidow-—Reversioner substituted as 
representalive, whether can raise same objections— 
Interest after period of grace—Decree absolute silent as 
to interest, effect of. 

A Hindu widow in possession of the estate of her 
husband and the next reversioner jointly executed 
a mortgage bond. A decree was obtained on foot of 
the bond against both the mortgagors and was put 
in execution against them. The widow alone raised 
certain objections to the execution which were dis- 
allowed. After the death of the widow pending 
execution the next reversioner, being substituted in 
her place, raised tho same objections: 

Held, that the reversioner was competent to re-open 
the matters settled by orders made prior to the death 
of the widow,as after her death he begame, as the 
heir of the last male owner, fully clothed with all 
the rights of a proprietor, whereas before the death 
of the widow in possession he had a mere contingent 
vol 2) which might never come into being [p. 470 
col. 2. 
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After the period of grace allowed by the prelimi- 
nary decree in a mortgage suit has expired, the 
matter passes from the domain of contract to the 
domain of judgment and the jurisdiction of the 
Court to grant further interest after the expiry of 
the period of grace is under section 209, Code of 
Civil Procedure of 1882, The proper period for 
allowing such farther interest would be when the 
decree absolute is made; therefore, where the decree 
absolute does not provide for any such interest, it 
should be held that no such interest was allowed. 
[p. 471, col. 1.] 

Appeal against the order of the Officiating 
Subordinate Judge, lst Courtat Bhagalpur, 
dated the 5th March 1914. 

Babus Ram Chunder Mozumdar and Uma 
Charan Laha, for the Appellant. 

Babus Mahendra Nath Roy and Gurudas 


Sinha, for the Respondents. 


JUDGMENT. 

D. Cuatrersen, J.—Musammait Nainabaty, a 
Hindu widow in possession of the estate 
of her husband, and the next reversioner, who 
ig the appellant before us, jointly executed 
a mortgage-bond on which the creditor 
obtained a decree against both and execut- 
ed the same against both, claiming 
interest at the bond rate until actual 
payment, Nainabaty alone made an objec- 
tion as regards interest subsequent to the 


period of grace but her objection was 
disallowed and an appeal to the High 
Court was filed but withdrawn. The two 


judgment-debtora then jointly sold a part 
of the mortgaged property by private sale 
under the sanction of the Court and satis- 
fed a part of the decree. The decree was then 
gold to the respondent, who applied for 
execution claiming interest at the same 
rate as the original decree holder: pending 
execution Nainabaty died and the appellant 
was subetitnted in her place: as he was 
already a judgment debtor on the record 
ag a reversioner, this order of snbatitu- 
tion must mean that be then becamea 
judgment-debtor in his own right as full 
owner. He now filed a fresh objection on 
ihe ground that the deoree-holder was not 
antitled to interest after the period of 
grace under the terms of the decree: about 
the same time he filed an application for 
the amendment of the decree on the ground 
that if was not in accordance with the 
judgment, 
as alternative proceedings, 80 that if the 
one failed the other might be fought out. 
Both the applications were rejected and 
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we have before us the miscellaneous 
appeal in the objection case under section 47 
and the Rule in the amendment case. 

The first question that suggests itself on the 
facts stated is one of the sompetency of the 
present proceedings. The ap pellant Udit Narain 
was a party to the decree and a party to tha 
execution : can he re-open matters settled by 
orders made prior to the death of Nainabaty? 
I think there is a fallacy involved in the 
question. The Udit Narain that was 8 
party before the death of the widow in 
possession was merely the presumptive re- 
versioner Udit who had no present interest 
in the property in dispute, who had a mere 
contingent interest, a mere spes successtonis 
which he could not dispose of : his right 
was cortingent on his surviving the widow 
and might never come into being. The 
Udit Narain who has initiated these pro- 
cesdings is the present heir of the last 
male owner and is fully clothed with all 
the rights of a proprietor, The identity is 
only in the name and not in the title or 
the character; so far as these are concern- 
ed he is quite a different man. 1 think 
he ia entitled to defend his newly acquired 
title by all means accessible to his new 
character. Coming to the merits, I find that 
the ordering portion of the judgment was: 
“The principal amount is to bear interest 
at the rate stipulated in the bond and the 
costs to bear interest at 6 per cent. per annum, 
should tbe defendant Ist perty make 
default to pay the decretal amount within 6 
months from this date it shall be realised by 
the sale of the mortgaged properties”. 

The deoree gives the (1) principal with 
interest at the bond rate up to date of 
suit, (2) interest at the bond rats from 
date of suit to the date of realization, 
(3) interest on the interest at 6 per cent. 
per annum from date of suit to date of 
realization, (4) interest on costs at 6 per 
sent. per annum from date of decree to 
date of realization, (5) costs, and then 
orders that if they fail to pay the whole 
of the decretal amount within the period 
fixed by the Court (6 months) the decretal 
amount would be realized by the sale of 
the mortgaged properties. 

Under the provisions of sections 86 and 
RA of the Transfer of Property Act ag 
interpreted by their Lordships of the Privy 
Council in the case of Sundar Koer v. kai 


Vol, XLVI] 
NANU Y., MOTI. 


Sham Krishen (1): “A general account 
shall be taken once for all and an ag- 
gregate amount be stated 
for principal, interest and costs due on a 
fixed day and that after the expiration of that 
day if the property should not be re- 
deemed, the matter should pass from the 
domain of contract to that of judgment and 
the rights of the mortgagee should thenceforth 
depend not on the contents of his bond 
but on the directions in the deeree.” Section 
209 of the cld Civil Procedure Code, whioh 
applies to the present decree, provided that 
when the Court gives a dearee for money 
it can direct, in addition to the principal 
sum with interest np to date of suit, the 
payment of interest on the principal at a rea- 
sonable rate from date of suit to date of decree 
and further interest from date of decree to 
date of payment. If no such interest is 
expressly given itis to be considered as re- 
fused. 


Now if sections Eb and £8 of the Transfer 
of Property Act include the whole period 
up to the expiration of the period of 
grace, the jurisdiction to grant further in- 
terest must be under section 209 of the 
Civil Procedure Code: for it is after that 
period that the matter passes from the do- 
main of contract to the domain of judgment. 

In the present case there is no indica- 
tion of avy interest being decreed subse- 
quent to the period of grace; all the five 
items of the decree including the costa 
form the decretal amount the failure to 
pay which would make the amount realiz- 
able by sale. This is the preliminary decree 
and until the 6 months’ expired there was 
no knowing whetber any further interest 
would be payable It seems that the pro- 
per period for allowing further interest 
would be when the desree absolute is 
made. The decree absolate or rather order 
absolute in this case does not provide for 
any such interest, and I think no such in- 
terest was given by the decree. It is 
contended that the words in the original 
ta-roz-wosool used in contradistinction from 
the words adaz show that the decree meant 
to make a distinction between the date 
fixed for payment and the date of actual 


(1) 24 C. 150; 5 C. L. J. 106; 4 A. L. J. 109; 9 Bom. 
L.R. 304; 11 O. W. N. 249; 17 M. L. J, 48;2 M. L. T, 
"Bs gå 1; A. 9 (P. ©.). 
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realization. I think this argument is not 
sound. Tha words wosool and adat are 
relative terms, The creditor makes- wosool 
or realization when the debtor makes adaz 
or payment. So that the decree as made 
seems to speak of the same point of time by 
the words wosool and adat and is to my mind 
one in accordance with the judgment. It is 
true that it allows interest on interest at 
6 per cent, per annum from date of suit to date 


.of realization but that has been accepted. In 


this view of the matter, I think that the 
Rule should be discharged and the appeal 
decreed. The interest will be caleulated 
up to the end of the period of grace and 
if on that caloulation anything is found 
due to the decree-holder, execution will 
go on for the same. If the whole amount 
due should be found to have been satisfied 
before the present objection the execution 
case will be dismissed. The appellant is 
entitled to his costs, which we fix at 3 gold 
mohurs. 
WALMSLEY, J.—I agree. 
Appeal allowed: Rule discharged. 


PUNJAB CHIEF COURT. 
Seconp CivtL APPEAL No, 1869 or 1917, 
May 4, 1918. 

Present :—Mr. Justice Shah Din. 
NANU AND OTHERS— P LAINTIFES-—— Å PPEL» 
LANTS 
BErTsus 
MOTI AND OTHERS — DEFENDANT3 ~ 


RESPONDENTS. 

Pleadings and prooj-—Plaint, wrong statement of facts 
in—Plaintif s claim to succeed on these facts — Applica- 
tion containing correct facts filed in course of appeal, 
whether amounts to amendment of plaint-—Amendment 
of plaint, whether can be allowed in second appeal— 


_ Civil Procedure Code (Act V of 1908), O. VI, r. 17. 


In a suit for possession of land it appeared that 
the facts had not been correctly stated in the plaint. 
In the course of appeal the plaintiffs’ Pleader put in 
along application in which he pave a correct narra- 
tion of the facts relating to the land in question, 
those facts being materially different from the facts 
as stated in the plaint. No amendment of the plaint 
was, however, asked for. The suithaving been dis- 
missed by the District Judge, the plaintiffs filed a, 
second appeal to the Chief Court: 
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Held, (1) that inasmuch as the plaintiffs came into 
Court with a plaint containing a wrong statement of 
facts and persistedin succeeding upon that plaint 
even in the Court of the District Judge, they were 
not entitled to any relief at all; - [p. 472, col. 2.] 

(2) that the belated application of the plaintiffs’ 
Pleader could not be treated as amounting to an 
amendment of the plaint and the plaintiffs could not 
be allowed to amend their plaint at such a late stage 
of the proceedings. [p. 472, col. 2.] 

Appeal from the decree of the District 
Judge, Hissar, dated the 28th February 
1917, reversing that of the Munsif, Ist Class, 
Hissar, dated the 28th August 1915. 


Messrs. Gokal Chand and Nanak Chand, 
for the Appellants. 


Bakhshi Tek Ohand and Lala Jawahar Lal, 
for the Respondents. . 


JUDGMENT. —-The facts of this case are 
fully and accurately stated in the judg- 
ment of the District Judge, and it is un- 
necessary to repeat them here. The 
plaintiffs, who are sons of one Paran, 
brought the present suit for possession of 
25 bighas of land mainly on the grounds 
that it had been aoaquired by a suit for 
pre-emption by their father from one Nathu, 
who had purchased the same from Khita, 
and that as a result of certain partition 
proceedings in 1901-1903 it had been allot- 
ted to Nathu’s sons, The history of the 
land has been given very fully by the Dis. 
trict Judge, and it is admitted on both sides 
that he has stated all thè facts accurately. 
The learned Judge has dismissed the suit 
on the ground that, according to the allega- 
tions made by the plaintiffs in their plaint, 
and in view of the fasts which have been 
proved on the reenrd, they are not entitled 
to obtain possession of it from the defend- 
ants. He has found that the facts relating to 
the partition proceedings have not been 
abrrectly stated in the plaint, nor have 
the plaintiffa shown how upon the grounds 
stated in the plaint their claim as laid oan 
be deoreel. On the 27th of May 1915 the 


plaintiffs’ Pleader put in a long application 


in which he gave a correct narrative of 
the facts relating to the land in question, 
those facts being materially different from 
the facts as stated in the plaint. No 
amendment of the plaint was, however, 
ever asked for; and the real question which 
arises in this second appeal, as it arose before 
the District Judge also, is as to whether 
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upon the unamended plaint the plaintiffs 
are entitled to the decree prayed for. 

The learned Counsel for the plaintiffs has 
been constrained to admit that unless the 
application of the ~27th May 1915 above 
referred to is treated as amounting to an 
amendment of the plaint, his clients’ claim 
cannot be decreed on the grounds stated 
therein; and he has made the request that, 
if the said application cannot be so treated, 
his clients may be permitted to amend 
their plaint, even at this stage, because their 
claim is a just oce on the merits, and it 
should not fail on account of a technical 
defect in the drafting of the plaint. But 
the plaint as drafted contains, not any 
technical defect, but an inaccurate state- 
ment of the facts relating to the plaintiffs’ 
claim; and itis a point wkich tells strongly 
against the plaintiffs that, although their 
Pleader came to know during the progress 
of thesuit in the first Court that the facts 
stated in their plaint were wrong, he never 
asked for an amendment of it as he should 
have done. The mere fact that he put in 
the application of the 27th May 1915 ex- 
plaining the real position of affairs, can- 
not help the plaintiffs as by no stretch 
of language can that application be treated 
as an amendment of the original plaint. 

As has been pointed out by the learned 
Pleader for the defendants, if an amend- 
ment of the plaint were allowed at this 
stage and the plaintiffs were permitted to 
sue on the statement of facts as contained 
in their application of the 27th of May 
1915, it may conceivably be necessary for 
the defendazts to plead want of jurisdiction 
in a Civil Court to deal with a claim of 
this kind in view of the result of the parti- 
tion proceedings of 1901-1903. He has 
further contended that if, with their eyes 
open, the plaintiffs came into Court with 
a plaint containing a wrong statement of 
facts and persisted in succeeding upon that 
plaint even in the Court of the District 
Judge, they are not entitled to any sympathy 
at all, and that it would be doing injustice 
to the defendants to allow the amendment 
of the plaint at this stage after the matter 
had been carefully considered and decided 
against them by the Jearned District Judge. 
I entirely agree in this view, and hold 
that the District Judge was justified in 
refusing to allow the amendment of the 
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plaint, and it is not seriously disputed that 
upon the allegations in the plaint the 
plaintiffs are not entitled to the decree 
prayed for. 

The appeal fails and 
costs, 


is dismissed with 


Appeal dismissed, 


Basanan naka 


PATNA HIGH COURT. 
APPEAL From APPELLATE Oxper No. 179 or 
1917. 
May 14, 1918, 
Present: ~Mr, Justice Mullick and Mr. Justice 
Thornhill, 
BALBIR PRASAD —Jopament-pestor— 
APPELLANT 
VETEUS 


JUGUL KISHORE-—Dorer-xotpEr— 


RESPONDENT. 

Evidence Act (I of 1872), 9 115—Estoppel—Fraudu- 
lent intention, proof of, whether necessary——Ewecution of 
decree—Admission of liability, effect of—-Jubsequent 
repudiation, 

In order to create an estoppel itis not necessary to 
show that the person who made the representation 
acted with a fraudulent intention. [p. 474, col 1.) 

After the death of a judgment-debtor, the decree- 
holder took ont execution against one B. as the legal 
representative of the deceased judgment-debitor. B. 
came to a compromise with the decree-holder, admit- 
ting that he was liable for the decree and promising 
to discharge the balance if the decree-holder would 
take a cash payment of a certain sum. The decree- 
holder agreed to take the sum and withdrew the 
execution. B. subsequently repudiated the compromise 
and set up the objection that he was not the legal 
representative of the judgment-debtor and that, 
therefore, the decree could not bo oxecuted against 
hint: 

Held, that the decree-holder having changed his 
position in consequence of the admission of B. and 
that prejudice having been caused to him by tho 
conduct of B, the latter was estoppod from denying 
his liability. [p. 478, col. 2.] 

Appeal from an order of the District Judge, 
Monghyr, dated the 26th May 1917, 

Mr, Abant Bhushan Mukheriez, for the 
Appellant, 

Mr. Khurshaid Huanain, for the Respond- 


ent, 
JUDGMENT, 

Moruo, J.—The plaintiff got a decree 
for money against one Bharath Lal and 
took out execution against him and after 
his death against his minor son, Japsn 
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Lal. In that eseention Japsu Lal was 
represented by Balbir Prasad as guardian 
ad litem. After Japsu Lal's death execution 
was taken out against a lady named Mausam- 
mat Lalita and Balbir Prasad himself. 
In this execution proceeding Balbir Prasad 
came to a compromise with the decree- 
holder, admitting that he was liable for 
the decree and promising to discharge the 
balance if the deoree-holder would take a 
cash payment of Rs. 200. The decree. 
holder agreed to take the sum of Re. 200 
and withdrew the execution. Balbir 
Prasad failed to earry out his promise to 
satisfy the decree as to the balance and 
the decree holder brought the exeenticn 
case, out of which the present appeal 
arises, In this execution case Balbir Prasad 
repudiated the previous compromise and 
set up the objection that he was not the 
legal representative of the judgment-debtor 
Bharath and that the execution 


CASE 
could not be maintained against him, 
Both the Oourts below hava desided 


against the judgment-debtor and hence this 
second appeal. ° 


Ncw the only point is whether Balbir 
Prasad is estopped from raising the de- 
fence which he now raises. It is quite 
clear that the decree holder has changed 
his position because when Balbir Prasad 
paid the sum of Rs. 200 and. promised to 
pay the balance the deoree-holder withdrew 
the execution, although he might have, 
if he had not been deceived by the judg- 
ment-debtor, asked the Court to proceed 
to adjudicate upon his right to execute 
the decree against Balbir Prasad as the 
legal representative of Bharath. Thns 
there was a change of position, and not 
only was there a change of position 
but prejudice has been cansed to the 
desree-holder by the conduct of Balbir 
Prasad. In my opinion the principle of 
estoppel clearly applies and the case 
sited by the lower Appellate Court [ Co- 
ventry v, Tulshi Persad Narayan Singh (1)] 
is clearly in point, An attempt has been 
made before us to rely upon Ganga Suhut 
y. Hira Singh (2), but in regard to that 
ease the opinion of the Court to the effect 
that in order to justify an estoppel it 


(1) 81 0. 822; SO. W. N. 672, 
(2) 2 A. 809; 1 Ind. Des. (N. 8.) 1102 (F, B,), 


Al Ay 
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must he shown that the person who made 
the representation acted with a fraudulent 
intention was long ago overruled by the 
High Court of Calcutta. It is not neces- 
sary, acoording to the law as at present 
accepted, that there shculd be any frandn- 
lent intention established in connection 
with tbe representation. which is the 
subject of the estoppel. The judgment- 
debtor’s appeal is without any merit and is 
dismissed with costs. 
THORNHILL, J.—-1 agree. 
_ Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decre No, 484 
or 1516, 

May 6, 1918. 

Present: —Mr. Justive Fletcher and Mr. 
Justice Smither. 

Mahraja BIRENDRA KISORE MANIKYA 
Bahadur— PLAINTIFF— APPELLANT 
VETSUS 


BAIKUNTHA CHANDRA DEB— 


DEFENDANT — RESPONDENT. 

RBvidence Act (I of 1872), s. 116—Estoppel—Burden 
of proof—Sale of tenure—Rent, amount ay, wrongly 
stated in proclamation—Landlord, whether estopped 
from recovering rent at higher rate. 

The onus of proving an estoppel falls upon the 

-person setting up the estoppel. [p. 476, col. 1.] 

Defendant purchased a tenancy in execution of a 
decree for rent obtained by the plaintiff against the 
tenant. In the sale proclamation the rent was stated 
to be Rs. 28 per annum whereas the actual rent was 
Rs. 67. Ina suit for arrears of rent bronght by the 
plaintiff against the defendant claiming rent at the 
rate of Rs. 67 the defendant pleaded that the plain- 
tiff was precluded from recovering rent at morc than 
Rs. 28 per annum: 

Held, that the question whether the plaintiff was 
estopped or not depended on the circumstance, inter 
alia, whether the defendant was misled into thinking 
by reason of the sale proclamation that the property 
sold to him bore a rent of Rs. 28 instead of a rent 
of Rs. 67. [p. 476, col. 1.) 

Appeal against the deoree of the O fiiciat- 
ing District Judge, Tipperah, dated the 
93rd September 1915, affirming that of 
the Munsif, 2nd Court at Kasba, dated the 
7th December 1914. 

FACTS appear from the judgment. 

Babu Govind Chandra De Roy (with him 
Babu Romesh Chandra Sen), for the Appellant. 
—The appeal arises out of a suit for 


rent and the question for decision is what 
i3 the amount of rent payable for the 
proparty in anit. The annual jama was 
enhanced from Rs. 28 to Ra. 67. The 
present defendant is not the original 
tenant but he is an auction purchaser in 
execution of decree for rent. The defense 
is that because in the sale proclamation the 
amount of rent payable for the jama 
was (by mistake) stated to be Rs. 28, 
therefore, the defendant is not liable to 
pay more than Rs. 28, I submit that 
the defendant, who was the gomashta of 
the original tenant and who was fully 
aware of the terms and conditions under 
which the property was held by the original 
tenant, cannot, in a case like this, insist 
upon paying the original rent and refuse 
to pay the enhanced rent but his remedy 
lies in getting the sale set aside. The 
auction-purchaser is the representative of 
the original tenant, and if the rent was 
enhanced after contest in a suit with the 
original tenant, he is bound to pay the 
enhanced rent of Rs. 67. The fact of 
wrong statement in the sale proclamation 
does not estop the plaintiff from pleading 
res judicata. Refera to section il of the 
Civil Procedure Code. 

[Foetcagr, J.—The plaintiff is bound 
to prove the defendant’s knowledge of the 
enhanced rate of rent. | 

The learned Jndge thinks that the 
question of the defendant’s knowledge is 
immaterial. I submit that the defendant 
who was the gomashta of the original 
tenant must have had knowledge of every 
thing, and the onus is upon him to prove 
that he was made to believe the rent to 
be Rs. 28 only by the act of the plaintiff 
and he acted upon that representation. 

Babu Jatindra Mohun Chowdhury, for the 
Respsr.dent.—The finding’ is that frcm the 
sale proclamation the defendant took the 
rent to be Rs 28 ard purchased the 
property on that representation. lt has 
been found by both the Uourts below 
that if has not been proved that the 
defendant knew the rent to be Rs. 67, 
and there is no evidencs on that point. 
The plaintif must prove defendant’s 
knowledge of the enhanced rate of rent, 
and he has totally failed to do that. 
Rafer3 to section 115 of the Hvidense 
Aet, 
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Babu Govinda 


replied, 


Chandra De Roy briefly 


JUDGMENT. 

FLETCHER, J.—This is an appeal by the 
plaintiff in a rent suit against the decision 
of the learned Offisiating Distrieé Judge 
of Tipperah, dated the 23rd September 1915; 
affirming the decision of the Munsif of 
Kasba. The case is this. The defendant 
purchased the property at a sale in exe- 
cution of a rent decree which the present 
plaintiff had obtained against a former 


tenant, and it may be taken that the 
plaintiff is probably responsible for the 
form of the sale proclamation. The 


property was sold on the footing that the 
rent was Rs, 28 odd. As a matter of 
fact, the rent had been enkanced at the date 
of the sale to Rs. 67 odd. The plaintiff, 
therefore, sued for rent atthe rate of Res. 67 
odd. It is said that the property having 
been sold as being held atarent of Rs. 28 
odd, the plaintiff was precluded from suing 
the defendant fora larger rent. The qnea- 
tion whether he is precluded or not depends 
on a variety of circumstances and those 
circumstances are, first of all, if the de. 
fendant believed the representation, that is, 
was the defendant misled into thinking by 
reason of the proclamation of sale that 
the property sold to him bore a rent of 
Rs. 28 odd instead of a rent of Rs. 67 odd. 
The case is nota simple one which one can 
deal with offhand, because there isa 
suggestion, if it does not come to more, that 
the defendant was the gomashta of the 
former tenant and must have known all 
about the terms on whish the present 
holding was held. That is a case on which 
the learned Judge of the lower Appellate 
Court only held that if was not proved that 
the defendant knew as to whether the rent 
had been enhanced or not. But that is 
not tbe question. The onus of proving 
. estoppel really fallsupon the person setting 
up the estoppel. The present appeal must 
be allowed and the judgment and decree of 
the learned Jndge of the lower Appellate 


Court must be set aside and the case re- 


manded to him to have the appeal re-heard. 
Costs will abide the result of the re-hearing 
by the learned Judge of the lower Appellata 
Court. ; 
SMITHER, J,—I agree. 
Appeal allowed; Oase remanded, 
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COURT OFTHE FINANCIAL COMMIS. 
SIONER, BURMA. 
Revexon Revision No. 2 or 1918, 
February 15, 1918. 
Present: —Mr. H. Thompson, F, C, 
THE BURMA OIL COMPANY, LIMITED 
— APPLICANTS 
versus 
_BAIJ NATH SINGH AND ANOTHER— 


RESPONDENTS, 

Civil Procedure Code (Act FV of 1908), s, 144— 
Restitution——Revenue Courts, power of--Upper Burma 
Land and Revenue Regulation (IIT of 1889), s. 12 (L)— 
Rules framed by Local Government, rr, 5, 10-——-Order 
relating to moveable property, enforcement of, by Reve- 
nue Court, mode of. 

Every Revenue Court or Revenue Officer exer- 
cising powers of a judicial nature has the power, so 
far as may be, to restore a party to the position which 
he would have occupied but for a decree or order 
which has been reversed in appeal or revision, 
This power is definitely expressed in section 144 of 
the Code of Civil Procedure and is an inherent power 
with all Coarts. [p 476, col. 2.] 

By rule 6 of the rules framed by the Local Govern- 
ment under, section 12 of the Upper Burma Land 
and Revenue Regulation, Revenue Officers in dealing 
with all cases of a judicial nature have been given 
the powers conferred upon Civil Courts with refer. 
ence to the institution and trial of suits, *[p. 476, 
col. 2; p 477 col, 1.) 

The words “any power exercised by a Civil Court 
in the trial of suits,” as used in section 12 (1) of the 
Upper Burma Land and Revenue Regulation and 
rule 5 of the rnles framed thereunder, are intended 
to include the power to execute a decree or order 
relating to moveable property. Clause (2) of section 
12 of the Regulation and rule 10 of the rules framed 
thereunder, which contains special provisions for the 
enforcement of orders relating to immoveable pro- 
perty, are not intended to restrict the more general 
power contained in clause (1) of section 12 and in 
rule 5. [p. 477, col. 1.] 

An order for the resumption of a deed of grant 
made by a Revenue Court may be enforced in the 
game manner as that provided by the Civil Procedure 
Code for the execution of a decree relating to move. 
able property. [p. 477, col. 1.) 

Where the deed has been filed in another Court, 
notice should be sent to that Court to hold the 
deed at the disposal of the party in whose favour 
the order of resumption has been made, and not 
at the disposal of the party by whom it was 
filed. [p. 477, col. 1 & 2.] 


Mr. Lentaigne, for the Applicants, 


Messrs. Halkar and Willes, for the Re- 
spondents. 


JODGMENT.—This application for reyi- 
sion is made to me in somewhat peculiar 
circumstances. In my order in Revenue 
Revision No. 4 of 1916 I found that the 
deeds of grant of certain well-sites in the 
Yenangyaung oil-field had been wrongly 
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made over by the Burma Oil Company, 
Limited, tke present applicants, to Baij 
Nath Singh, one of the present respondents, 
under the orders of the Assistant Collector, 
Yenangyaung, and I held that the Assistant 
Collector should direct on application by the 
Company that the grants be resumed and be 
restored to the Company. 

The Burma Oil Company applied to the 
Assistant Collector for restoration of the 
grants and the Assistant Collector issued 
notice to the respondents to appear before 
him and produce the deeds vf grant. The 
respondents failed to comply with this 
notice and eventually the Assistant Collector 
in an order, dated the 23rd Ostober 1916, 
held that with reference to rale 10 of 
the Rules under the Upper Burma Land 
and Revenue Regulation the deeds of grant 
of the well-sites were tmmoveable property 
and directed that noticea be issued to Baii 
Nath Singh to show sause why he should 
not be committed to the oivil prison, He 
also directed that the well-sites in question 
should be attached and that notice of 
attachment should be sent to Messrs. 
Wightman and Company, managing agents 
of the Nath Singh Oil Company who had 
already been directed to withhold any 
money payable by them to Baij Nath 
Singh. 

The respondents appealed to the Col- 
lector, Magwe, against the order of the 
Assistant Collector, and the Collector in his 
order in Revenue Appeal No. 8 of 1916- 
17 held that the deeds of grant were not 
immoveable property and also that there 
was no way in which the Revenue Court 
sould enforee the orders which I had 
passed in the revenue revision. The Collector 
set aside, therefore, the orders of the Assistant 
Collector, 

I need hardly point out that whilst it 
was open to the Collector on appeal to 
modify or reverse any action which was 
being taken by the Assistant Collector which 
was not in accordance with the Land and 
Revenue Regulation and the Rules there. 
under, it was not within his province to 
hold that the order which I had passed 
could not be enforced and thersby practical. 
ly to nullify the order. The orders of 
the Collector are, therefore, without jurisdic- 
tion and are null and void, and it is for 
this reason that I have decided to deal 
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with his orders in revision rather than to 
refer the applicants to the Commissioner, 
Magwe Division, as I should ordinarily 
have done where an appeal lay to the 
Commissioner from the orders of the Col- 
lector. , 

As the Assistant Collector and Collector 
have found difficulty in giving effect to my 
orders, I have heard Counsel for both parties 
on the points raised by these officers and 
issue now the following further instructions 
as to the manner in which compliance is 
to be given with my previous orders in 
revision, 

In the first place, every Court or Re- 
venue Officer exercising powers of a judicial 
nature has the power, so far as may be, 
to restore a party to the position whioh 
he would have occupied but for a deoree 
or order which has been reversed in 
appeal or revision. This power is definite- 
ly expressed in section 144 of the Code 
of Civil Procedure and is an inherent 
power with all Courts. Moreover, it is 
the duty as within the power of the 
Court or officer to take such measures as 


-are possible to restore the aggrieved party 


to his original position, and whilst it is 
open to such party to state to the officer 
in what manner he desires that restitution 
should be made, it is incumbent on the 
oficer on application by the party to take 
such measures as appear to the officer to 
be needed for restitution, I mention this 
point, as it has been argued by Counsel 
for the respondents that the Assistant Col- 
lestor could not proceed to resume the 
grants and restore them to the Burma 
Oil Company until the Company had set 
out the manner in which they desired 
resumption to be made. 

I preceed to examine the provisions of 
the Upper Burma Land and Revenue 
Regulation and rules thereunder by which. 
effect can be given to my orders. In 
accordance with clause (1), section 12, of 
the Regulation the Local Government may 
confer by rule upon any Revenus Officer 
any power exercised by a Civil Court in 
the trial of suits, and clause (2) of the 
section declares that the rales may pro- 
vide among other matters for the mode 
of enforcing ejectment from and delivery 
of possession of immoveable property. By 
rule 5 framed under section 12 of the 
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Regulation Revenue Officers in dealing with 
all cases of a judicial nature have ‘been 
given the powers conferred upon Civil 
Courts with reference to the institation 
and trial of suits. In rule 10 framed 
under the same section, it is declared that 
orders of ejectment from and delivery of 
‘possession of immoveable property shall be 
enforced in the manner prescribed in the 
Civil Procedure Code for the execution 
of a decree. Thera is no express provision 
in the Regulation and rules for the en- 
forcement of a decree or order relating to 
moveable property, although it is olear from 
zule 5 (2) (b), which provides that a 
claim to establish any lien upon or other 
interest in the rents, profits or produce 
of state land shall be deemed to-be a 
case of a judicial nature, that the Legis- 
lature contemplate that Revenue Officers 
should be given power to pass decrees or 
orders in regard to moveable -property in 
‘a class of sases which may be of frequent 
occurrense and should be given powers to 
‘enforce such decrees or orders. It must, 
therefore, be accepted, in my opinion, that 
the -words “any power exercised by a Civil 
Court in the trial of suits” as used in 
section 12 (1) of the Regulation, and as 
conferred upon Revenue Officers by rule 
.5;. are intended to include the power to 
execute a decree or order, and that 
clause (2) of section 12 of the Regulation 
and Rule 10 thereunder, which contains 
special provision for the enforcement of 
orders relating to immoveable property, 
are not intended to restricé the more 
general power contained in clause (1) of 
section 12 and in rule d. In accordance 
with this finding action for the resumption 
of the deeds of grant of the well-sites 
should be taken in conformity with the 
provisions of the Code of Civil Procedure 
for execution of a decree relating to moveable 
property, 

Counsel for the respondents states that 
the deeds in question have resently been 
filed by the respondents as exhibits in a 
suit which is now pending between the 
parties in the Court of the District Judge, 
Magwe. I now direct that the Assistant 
OCollestor, Yenangyaung, forward to the 
District Court a scopy of my orders in 
Revenue Revision No. 4 of 1916, and that 
be give notice to the Court that the deeds 
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in question are to be held at the disposal 


‘of the Burma Oil Company, Limited, and 


not at the disposal of the party or parties 
by whom the deeds were produced before 
the Court. 

There has been considerable delay on 
the part of the applicants in taking steps 
to set aside the order of the Collector and 
to secure the enforcement of my orders 


. in revision, and in setting aside both the 


orders of the Collector and the Assistant 
Collector I direct that the parties shall 
bear their own costs in all Courts. 

Order set aside. 


CALCUTTA HIGH COURT. 
APPEAL trom ORIGINAL Decres No. 276 
or 1916. 

January 9, 1918. 
Present.—Mr. Justice N. R. Chatterjea*and 
Mr. Justice Walmsley. 

PURNA CHANDRA HALDER AND 
OTHERS-—DiFENL ANTS— APPELLANTS 
versus 


KUNJA BEHARI HALDER AND otagrs— 


PLaIntI¥Fs-—REsPONDEYTS. 

Arbitration and award-——Successive awards by same 
arbitrator—Decree setting forth both awards, validity 
of —Plaintiff, whether can be allowed to withdraw part 
of claim after reference. 

It is nop open to one of the parties to a suit, after 
having referred all the matters in dispute to arbi- 
tration, to withdraw a portion of the claim without 
the consent of the other party. Tp 478, col. 2.] 

An arbitrator, to whom « suit for partition of cer- 
tain moveable and immoveable properties was re- 
ferred for arbitration, made two successive awards, 
the later modifying the earlier. The Cou't, after 
allowing the plaintiff to withdraw his claim with 
regard to matters not decided by the awards, 
made a decree in which it set ont both the 
awards: 

Held, that the procedare adopted by the Court 
was improperand thatthe decree and the awards 
must be set aside and the case sent back to be tried 
by the Court in accordance with law. [p. 478, col. 2.] 


Appeal against the desree of the Sub- 
ordinate Judge, 3rd Court, 24.Pergannahs, 
dated the 9th of August 1916. 

Babus Jrgendra Nath Mookherjee and 
Karunamoy Ghose, for the Appellants. 

Babu Satyendra Chandra Mitra, for the 
Respondents, 
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JUDGMENT. 

N. R. Cuatrersea, J.—This matter comes 
up before us on appeal and upon an ap- 
plication for revision under sestiom 115 of 
the Code under the following ciroumstances, 

The plaintiffs instituted u suit for parti- 
tion of certain moveable and immoveable 
properties on establishment of their right 
thereto. On the objection of the defend- 
ants, various issues were framed. Tae case 
was then referred to the arbitration of several 
persons on the 24th January 1916. That 
arbitration, however, fell through and on 
the 13th May 1916 on the joint application 
of the parties the suit was again referred 
to the-.arhitration of one Gopal Chandra 
_ Das, who was to decide all the issues in the 
case and to submit his award on or before 
the date fixed, that is, Sth June 1916. 
The time for submission of the award was 
extended from time to time. 
from the order of the 8th July 1616 that 
the arbitrator did not submit his award 
nor apply for time. On the llth July, 
howeyer, the arbitrator applied for one 
week’s time by a petition in which it was 
stated: “I am an arbitrator in the suit. 
I have been suffering from dementia and 
hear§ complaint fora long time. Upon the 
increase of illness, no power is left in me 
to move about from one place to another”, 
and the time was allowed. Ultimately an 
award was submitted on the 17th Jaly 
1916. This was followed by another award, 
in whish it was stated that the moveable 
mentioned in paragraph 2 of theaward fled 
the day before, in which the shares of the 
parties had been defined by the award, had, 
no existence, and the first award was ao- 
cordingly modifisd by the second. After 
the sevond award had been filed, two 
petitions were submitted by the arbitrator 
to the Court, setting out the enquiries made 
by him in connestion with the arbitration. 

It may bepointed out that in the award 
the arbitrator said: “I am disclosing the 
real state of things in the following para- 
graphs, on perusal whereof you may be 
pleased to dispose of this suit in accordance 
thereof.” He did not partition the pro- 
perties nor did he pass any order as re- 
gards the claim for partition. All that he 
did was to fix the shares of the parties res- 
pectively in the properties claimed. After, 
these awards had been filed in Oourt, the 
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defendants raised an objestion, among 
others, on the ground that all the issues in 
the case had not been decided. 

The learned Subordinate Judge was of 
opinion that the award was valid and 
directed a decree to be drawn up in ac- 
cordance therewith. The decree prepared 
in the case, however, set ont both the 
awards, the second of which, as we have 
said, modified the first and the plaintiff was 
allowed to withdraw his claim with regard 
to partition and accounts. 

We do rot think that the procedure 
adopted in this case is one which should be 
allowed. The decree must be in accordance 
with tbe award. Here there were two 
awards, the second modifying the first, and 
both the awards were set forth in the deoree, 
The claim for partition ought not to have 
bsen allowed to be withdrawn as it was not 
opu to one party, after having referred all 
the matters in dispute to arbitration, to’ 
withdraw a partition of the claim without the 
consent of the other party. The sarg 
might have been remitted to the arbitrator 
for deciding the issues left undecided by 
him, had that been the only defect ; but as 
stated above the arbitrator made two awards 
and both the awards: are set out in the 
decree. 

In these circumstances, we think that 
the decree and the awards should be set 
aside and the case tried by the Court below 
in accordance with law, 

The claims for partition and accounts 
appear to have been withdrawn and the 
plaint amended, only because the awards 
did not deal with them. As we have set 
aside the awards and the decree basel 
thereon, the order relating to the amend- 
ment cf the plaint and withdrawal of the 
said slaims willbe set aside and the suit 
will b2 tried upon the plaints as originally 
framed. 

We make no order as to costs in this 
appeal, The costs of the Court below will 
abide the result. 

WALMSLEY, J.—lI agree, 


Decree set aside, 
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PATNA HIGH COURT. 

APPEAL FROM ORIGINAL Decrees No, 322 

or 1915. 

May 30, 1918. p 
Present: —Mr, Justice Ros and Mr, Justice 

Coutta, ; 

Musammat HIRA KUWR—-PLAINTIFR— 
-APPELLANT 
VErSUS 


PALKU SINGH ANp otaeas—Derenpant3i— 


RESPONDENTS, 

Transfer of Property Act (IV of 1832), ss. 60, 95— 
Mortgage, decree on—-Payment of decretal amount by 
co-mortgagor, whether redemption—Suit for contribution, 
pple nabi of—Limitation Act (IX of 1908), Sch. I, 

16 132. a 


Under section 95 of the Transfer of Property Act, 
where one of several mortgagors redeems the mort- 
gaged property and obtains possession thereof, he has 
a charge on the share of each of the other co-mort- 
gagors in the property for his proportion of the 
expenses properly incurred in so redeeming and 
obtaining possession. For the purposes of this section 
the payment of the balance dueupon the mortgage 
is as much a redemption as the payment of the whole 
sum due in a case in which there has been no previous 
part-payment. [p. 479, col. 2; p. 480, col. 1.] 

Section 95 of the Transfer uf Property Act is not 
limited in its scope to cases in which delivery of 
possession of the property itself is rendered possible 
by the fact that the mortgage was a usufrnctuary 
mortgage. Itis also applicable to cases of simple 
mortgage where the property not being in the posses- 
sion of the mortgagee, cannot be transferred to the 
party releasing the security. [p. 480, col. 2.] 

In the ordinary sense the word ‘redeem’ means to 
buy back or set free by payment, The property is 
bound by the mortgage and any action taken to cut 
the bond by payment of money is redemption. It is 
immaterial whether the mortgagor so far trusts the 
mortgagee as to leave the document in his possession 
or he insists upon the return of it and its cancellation. 
[p. 480, col, 1. 

Where the security is extinguished the property is 
is by the act which extinguished it, [p. 480, 
col, 

The right toredeem exists up to the time of the 
confirmation of the sale in execution of a mortgage 
decree, p. 480, col. 2.] 

Plaintiff and defendant were co-mortgagors. The 
mortgagee obtained a decree on foot of the mortgage 
and part of the decretal amount was satisfied by 
several payments made by the plaintiff and defend- 
ant at different times. The balance of the amount, 
however, was paid by the plaintiff alone and the 
property was thereby finally released from the mort- 
gage. The plaintiff then brought a suit for contribu- 
tion against the defendant under section 95 of the 
Transfer of Property Act: 

Held, that the payment made by the plaintiff 
amounted to a redemption within the meaning of 
section 95 of the Transfer of Property Act, and that 
the plaintiff's suit was, therefore, maintainable under 
that section and was governed by Article 182 of 
Schedule | of the Limitation Act. [p. 479, col. 2.] 
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Appeal from a decision of the Subordinate 
Judge, Patna, dated the 27th April 1915, 

Mr. Muhammad Fakhruddin, for 
Appellant. 

Messrs. Ganesh Dutta Singh, Sivnandan 
Roy, Jalgobind Prosad Singh, Gangadhar Das, 
Krishna Sahay, Nagendranath Sen Gupta, 
Kailash Patt, Mritunjoy Lal snd D.N. 
Sircar, forthe Respondents. 


JUDGMENT.—In this case the plaintiffs 
were co-mortgagors with the defendants in a 
transaction with the late Babu Salig Ram 
Singh. Babu Salig Ram Singh obtained a 
decrse upon the mortgage-bond on the 6th of 
February 1902 and between that date and the 
19th November 1905, several payments were 
made by one or other of the co-mortgagors 
in order to avert the sale of the property 
under section 69 of the Transfer of Property 
Act. On the 19th November 1905 the 
balance of the decretal amount of debt not 
paid was Rs. 20,940-12-0, and it is not 
disputed that the whole of this sum was 
paid into Court by the plaintiff only, nor 
is it disputed that in consequence of this 
payment no further action has been” taken 
by the mortgagee-decree-holder or that by 
the payment made the plaintiff finally 
released the “property. The plaintiff now 
sues for contribution from his co-mortgagors 
and seeks to bring his suit within the 
period of limitation on the basis of section 
95 of the Transfer of Property Act, by 
which he may be said to have acquired 
a charge upon the property mortgaged. The 
suit being then a suit upona lien or oharge 
would be covered by Article 11z of the Limi- 
tation Schedule, The learned Subordinate 
Judge was of opinion that inasmuch as the 
eo mortgagors had jointly made payments 
earlier in the history of this’ mortgage, the 
payment by the plaintiff of the sum out» 
standing in November 1905 was not a 
redemption within the meaning of section 
95. He, therefore, dismissed the plaintiff’s 
suit as barred by limitation. Against this 
decision the plaintiff appeals. 


the 


We are not in sympathy with the reasons 
given by the learned Subordinate Judge for 
his dismissal of the suit. Under section 95 of 
the Transfer of Property Act, where one of 
several mortgagors redeems the mortgaged 
property and obtains possession thereof, he 
has a charge on the share of each of the 
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other co-mortgagors in the property for his 
proportion of the expenses properly incurred 
in so redeeming and obtaining possession. 
Without doubt in the ordinary sense of the 
word “redeem” the payment of the balance 
due upon the mortgage is as much a 
redemption as the payment of tbe whole 
gum due ina case in which there has been 
‘no previous part-payment. The points for 
consideration and argued before us by the 
learned Rai Bahadur have been, firstly, that 
within the terms of the argument at the 
Bar by Mr. Mahendra Nath Ray and Mr. 
Digambar Chatterjee in the case of Bibijan 
Bibi v, Sachi Bewah (1) the right to pay 
into Court the amount due under a mortgage 
decree is not a true right to redeem, but 
« right to pay up the decretal amount under 
section 291 of the Code of Civil Procedure, 
which does not involve a delivery of the 
mortgage-deed. And it is urged that the 
decision in the ease did not sonstitute in 
the judgment-debtor aright to redeem in 
the sense contemplated by sections 60 and 95, 
but merely a right to satisfy the decree made 
and that both in thiscase and in the case 
of Kedar Nath Raut vy. Kah Churn Ram 
(2) the learned Judges used the words 
“sight to redeem” in a loose sense and 
not in the strict sense. Granting for the 
sake of the argument that the learned 
Judges did intend to say no more than 
that the judgment-debtor had a right to 
pay up the mortgage-debt, we are required 
to sonsider whether under section 60 of 
the Transfer of Property Act the right to 
redeem is limited to the right to teke back 
the mortgage document. In our view this 
would be putting a far too narrow construc- 
tion upon the section. In tbe ordinary 
sense the word “redeem” means to buy back 
or set free by payment. The psoperty is 
bound by the mortgage, and any action taken 
to cut the bond by payment of money is 
a redemption. It is immaterial whether the 
mortgagor so far trusts the mortgagee as 
to leave the document in his possession or 
whetber he insists upon the return cf it 
and its cancellation. Redemption is effected 
by the releasing of the security and this 
is clear from the use in section £9 of the 
terms “the right to redeem” and “the 
(1) 81 C. 883; 80. W. N. 684. 


(2) 25 C. 703; 2 0. W. N. 353 (F. BJ); 18 Ind. Dec. 
(N. 6.) 460, 
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security” is’ conjunction. The clause runs: 
And thereupon the defendant’s right to 
redeem and the security shall both be 
eftinguished.” We hold that where the 
security is extinguished the property is 
redeemed by the act which extinguished it. 
Upon this conclusion there is no further 
defence to the suits except upon equitable 
grounds, for the Full Bench decision which 
we have quoted is authority for the proposi- 
tion that the right to redeem exists up 
to the time of the confirmation of the 
sale and the decision of the Judicial 
Committee in the case of Ahmad Wali Khan 
v. Shamsh ul-Jahan Begam (8) is authority 
for the proposition that section 95 is not 
limited in its scope to cases in which 
delivery of possession of the property 
itself is rendered possible by the faot that 
the mortgage was a usufructuary mortgage. 
It is also applicable to cases of simple 
mortgage where the property, not being in 
the possession of the mortgagee, cannot 
be transferred to the party releasing the 
security. We are, therefore, of opinion that 
the suit was wrongly dismissed on the 
preliminary point. We setaside the order 
by which it was dismissed and remand the 
case that it may be now heard upon the 
merits. The sosts of this hearing will 
-follow the final result of the suit. The 
appellant is entitled to a certificate 
entitling him to a refund of the Court-fees 
paid on this appeal. 
Order set aside; Case remanded. 


(3)28 A. 482;°0 O. W N. 62%; 30. L.J. 481;8 
Bom L. R. 897:3 A, L. J. £60; 1 M L. T. 142; 16 M. 
L. J. 269; 33 I. A. 8l; 8 Sar. P, C. J. 918 (P.C ). 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DROREK No. 2252 
oF 1916. 
May 10, 1918. 
Present —Mr, Justice Fletcher and Mr. 
Justice Smither, 
GURU CHARAN GHOSE AND oryers— 
PLAINTIFFS— APPELLANTS 
VETSUS 
KASHI CHANDRA GHOSE AND OTHERS-— 


DerenpantTs— RESPONDENTS, 
Limitation Act (IX of 1808), s.5—Appeal, delay in 
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MADANA MOHANA ANANGA BHEEMA DEO V. PURUSHOTHAMA ANANGA BHEEMA DEO, 


filing —Extension of limitation—Sufficient cause—Mistake 
in calculating period of limitation. 

A mistake in calculating the period of limitation 
allowed for filing an appeal is not a sufficient cause 
for extending the period under section 5 of the Limi- 
tation Act, 


Appeal against the deoree of the Subordi. 
nate Judge, 2nd Court, Tipperah, dated the 
24th of February 1916, affirming that of the 
Munsif, 3rd Court, Chandpur, dated the 
19th of January 1915. 

FACTS appear from the judgment. 

Babu Panchanan Ghose, for the Respond- 
ents, raised a preliminary objection that the 
appeal was barred by limitation as if was filed 
out of time and was admitted subject to 
objection. 

Babu Jatindra Mohan Ghose, for the Appel- 
lants, submitted that there was in this oase 
a bona fide mistake in calculating the period 
of limitation. Under section 5 of the Limi- 
tation Act the Court can extend the period 
of limitation in case of bona fide error or 
mistake. There was no laches or negligence 
on the part of the appellant. The mistake 
in calculating the time was made by the 
‘agent of the appellant, which might be ex- 
cused by the Court especially when there was 
a good case on the merits. 

Babu Panchanan Ghose, in reply, submitted 
that the facts were not such as would justify 
the Court in extending the period of limitation, 
especially ‘when the appellant chose to wait 
till the last day allowed by law for preferring 
the appeal. The case did not fall within 
the purview of sestion 5,and the period of 
limitation should not be extended. 

JUDGMENT. 

FLETCHER, J.—This appeal is ont of time. 
It was presented four days after the period 
of limitation had expired. The order that 
was made when preferring the appeal was 
that the appeal was admitted subject to 
any objection that might be taken at the 
hearing. The course that has been indicated 
recently by the higher judicial authority is 
that the point ought to be really adjudi- 
sated on at the time of the presentation 
of the appeal whether any sufficient ground 
has been shown for extending the time for 


appealing under the provisions of section 5 


of the Indian Limitation Act. The ground 
in this case is that a mistake was made in 
calculating ‘when the time for filing the 
appeal expired. Itis to be noticed that 
even accepting the appellant’s calculation as 
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sorrect the appeal was not preferred to this 
Court until, in his view, the 90th day, which 
was the last day allowed by the law for 
preferring an appeal. Of course, if one 
likes to put off everything to the last mo- 
ment and only. files his suit or appeal on 
what he believes to be the last day the law 
permits him to file, he must take the sonse- 
quences if his suit or appeal is found to be 
out of time. In the present case, a foolish 
mistake of arithmetic was made. It is said 
that four days have been calculated twice 
over. The point is, whether the question of 
the right of appeal should be re-opened by 
which the respondents. may be prejudiced; 
because the agent of the appellant has made 
a mistake in arithmetic. I do not think 
there is any ground for showing this in- 
dulgence. Every litigant is supposed to 
know the last date of filing his appeal and 
he should not wait till the very last mo- 
ment to find that he is four days out of 
time. I do not think that in this sase we 
ought to extend tha period for appealing. 
That being so, the dppeal is barred by limi. 
tation and, therefore, fails and must %e dis- 
missed with costs, À : 
SMITHER, J.—I agree. 


Appeal dismissed, 


PRIVY COUNCIL, 

APPEAL FROM TEE Maveas Hian Covert. 
April 26, 1918, 
Present:—-Viscount Haldane, Lord Dunedin, 
Lord Sumner, Sir John Edge and 
Mr. Ameer Ali. 

Sri Sri Sri MADANA MOHANA 
ANANGA BHEEMA DEO KESARI 
GAJAPATHI—PLAINTIFE— 
APPELLANT 
VETSUS 
Sri Sri Sr PURUSHOTHAMA 
ANANGA BHEEMA DEQ— 


Daerenpant— RESPONDENT, 

‘Hindu Law—Adoption —Divesting of estate by adoption 
—Limitations on widew's power to adopt -Impartible 
raj, whether the rule that adoption must be to last male 
holder applies to. 

The Hindu Law recognises the validity of an 
authority given to a widow by her deceased husband 
to make a second, or even a third or fourth adoption 
en failure of the previous adoption to attain the 
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object for which the power is given, viz, the perpe- 
‘uation of the deceased’s line to discharge the obliga- 
tions that rest on a pious Hindu. Such a power, 
however, comes to an endas soon as any such adopted 
son attains full legal capacity to continue the line: 
nor does it subsequently revive on his death, whether 
or not he leaves a son of his own or a widow capable 
of adopting to him. [p. 484, col. 24] 

, The rule that adoption must be made to the last 
full owner applies just as muchto an impartible Raj 
(which is joint family property subject to an excep- 
tion) as it does to separate property, [p] 495, col. 1.] 

Ramkrishna v. Shamrao, 26 B. 526; 4 Bom. L. R. 
315, approved. 

. Appeal from a decree of the Madras 
High Court, dated April 22, 1914, printed 
as 24 Ind. Cas 999, affirming that of the 
District Judge, Ganjam. 

_ FAOTS.—Raja Adikonda Deo, owner of 
the impartible Zemindari of Chinnakimidi m 
the Ganjam District, died sonless in 1868, 
having given his widow a written authority 
to adopt. His brother Raghunadha sucseed- 
ed to the Zemindari. In 1870 the widow 
adopted Brojo Krishore Deo and the latter 
instituted a suit to recover the Zemindari 
which the Board decided in hisfavour in 1876 
[wide Sri Virada Pratapa Reghunada Deov. Sri 
Brozo Kishoro Patta Deo (1)]. He held pos. 
session till hisdeath in 1906, when he left a 
widow Ratnamala, but no son: and Raghu- 
nadha’s son Vaishnava Deo took possession, 
but dying a few days later was succeed- 
ed by his son Purushothama, the present 
respondent. 

In 1907 Adikonda’s widow purported to 
adopt the present appellant as son to Adi- 
konda and he tben brought the present 
suit to recover the Zemindari. The District 
Judge of Ganjam held that the widow had 
no power under the authority left by 
Adikonda to make a second adoption, but 
that even if she had such adoption would 
be invalid, first, because of the existence of 
the widow Ratnamala, and second, because 
the adoption was not to the last male 
holder, and, therefore, could not divest the 
respondent, whether the Zemindari was re- 
garded as separate estate or as co-parcenary 
property. Plaintiff appealed to the High 
Court. The Judges (Sir Arnold White, 
C. J., and Seshagiri Aiyar, J.) agreed that 
the second adoption was within the author- 
ity conferred by Adikonda, but concurred 
ju dismissing the appeal on the ground that 

(1) 3 I. A. 154; 1 M. 69:11 Mad. Jer, 188; 25 W. 
R. 29'; 3 Sar, P, O, J. 583; 3 Suth. P, C, J. 263; 1 Ind. 
Dev. (X. s.) 45, 


Ratnamala was alive when the adoption was 
made. On the question whether an adop- 
tion not made to the last male holder could 
divest the estate vested in respondent they 
differed: the Chief Justice remained of the opi- 
nion, expressed by him in Sinnachami v., 
Ramasamy Ohettiar (2), that it could not, while 
Seshagiri Aiyar, J., came to the conclusion 
that “the estate taken by survivorship by 
a member of the joint Hinda family is a 
conditional estate subject to defeasance on 
the coming into existence by adoption or 
otherwise of a new member into the co- 
parcenary, that the rule of law that in 
order that an estate once vested may be 
divested the adoption should be made to 
the last male holder is not applicable to 
co-parcenary property, and that an impartible 
ZFemindari is jointfamily property subject to 
an exception.’ The proceedings before the 
High Court are reported in Madana Mohana 
Ananga Bheema Deo Kesari v, Purushothama 
Ananga Bheema Deo (8). 

Plaintiff appealed to the Privy Counail. 

Mr. De Gruyther, K. 0., (with him Mr, Dube), 
for the Appellant.—There are two questions 
at issue, (a) the construction of the power 
whether under it the widow had the power 
to adopt. Onthis I submit the High Court 
were right in, holding that she had 
such power, (b) if so, whether the power was 
exhausted and incapable of being exercised 
in consequence of Brojo Kishore’s death 
leaving a widow. It is not alleged that 
this widow has adopted or has any power 
to adopt, but it is contended and has been 
held by the District Judge and the Chief 
Justice that anyhow the adoption is invalid 
as not being made to the last male owner. 
Jf the Gemindari bad been separate estate I 
concede the adoption would have been bad: 
buf it is not so: itis joint family pro- 
perty. Both Vaishnava and Purushothama 
took not by inheritance, but by survivor. 
ship: this is alleged in the plaint and not 
denied: for the purposes of this case, and as 
between the parties to the litigation, this 
must be treated as a joint family: even apart 
from the failure to deny this in the plead- 
ings, respondent is estopped by the desision 
in the earlier oase [Sri Virada Pratapa Raghu- 


(2) 13 Ind. Cas, 7; 22 M, L. J. 85; 10 M, L, T. 466; 
(1911) 2 M. W. N. 539. 

(3) 24 Ind. Cas, 999; 38 M. 1105; 27M. L. J. 3066; 
16 M. L. T. 418, 
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nada Deo v, Sri Brozo Kishoro Patta Deo (1) ]. 
The rule that adoption must be made to the 
last male holder does not apply to joint 
families living in co-parcenary. 

Bachoo Hurkisondas v, Mankorebat (+4), 
Musammat Bhoobun Moyee Debian v. Ram 
Kishors Acharj Chowdhry (5), 

When a Hindu has given his widow a 
power to adopt and placed no specific 
limitation to such power, the authority to 
adopt is not exhausted by 4 first adoption, 
and can be again exercised if the son trst 
adopted dies 

Kannepalli Suryanarayana v. Pucha Venkata- 
ramana (6), 

Tbe power to make suoh second adoption 
is not extinguished by the existence of 
Ratnamala, 5 

Bachoo Hurkisondas v. Mankorebai (4). 

In this last case the oase of Sri Virada 
Pratapı Raghunada Deo v. Sri Brozo Kishore 
Patta Deo (1) is treated by the Board as con- 
cluding the point. ; te 

Mr, Dube followed: Impartible property 
- passes not by inheritange, but by survivorship 

Kachi Kaliyina Reigappa Kalakka Thola 
Udayar v. Kachi Yuva Rangappa Kalakka 
Thola Udayar (7), > - > 

Such property is not subject to co-parcenary. 


Tara Kunari vy. Chaturbhuj Narayan Singh 
8). ` 
Rajah Rup Singh v. Rani Baisni (9). 

It is joint property in this sense only, 
that if the holder dies, the next person to 
take will be decided by the right of 
survivorship under the Mitakshara, But 
the rule that adoption must be made 
to the last male holder has never yet 
been applikd to- an impartible Raj, and 
Seshagiri Aiyar, J., has correctly held that 
il is inapplicable. v- 

Sir Erle Richards, K. O., and Mr. J. M. 
Parikh, for the Respondent, were not called on. 

JUDGMENT. a 

Viscount HALDANE.— This is an appeal from 
a desreeof the High Court of Judicature 
at Madras, which affirmed a deoree of the 
District Judge of Ganjam. The main question 
to be decided relates to the validity of the ap- 
pellant’s adoption. ° 

The suit is conserned with an impartible 
Zamindari in the distrist of Ganjam called 
Chinnakimidi or Pratapgiri. In 1868 the 
holder of tha Zamindari was Raja Adikonda 
Dan, who wasa mambar of a joint Hindu 
family subject to the Mitakshara Laws The 
following pedigree shows the relationship of 
the parties to the suit to eaoh other :— 


Cuanprasant Deo. : 


na AWANG amara er rir mt PHA CNN ARI a 


f 
Adikonda Deo 
(died 23rd November 1868), 
[married Kundana Devi (alive) ] 





- eoo ‘ 
Brojo Kishore Deu, Plaintiff, Appellant, 
first adopted son whose adoption is in 


(diod 3rd September question, 
1966, married 
Ratnamala faliye). 
Purashothama 


Defendant 


(No. Í, Respondent) 
(since deceased’, 


(4) 34 I. A. 107; 31 B. 373; 110. W. N. 769; 2 M, 
L. T. 295; 17 M. L. J. 343; 9 Bom. L. R. 646; 6 O. L, 
J. 1 (P. C). 

(5) 10 M. I. A. 279; 3 W. R. P.-C. 15; I Suth. P.O, 
J. 574; 2 Sar, P. C. J. 111; 19 E. R, 978. 

(6) 33 I. A. 145; 10 C. W. N. 921; 40, L. J. 171; 16 
M. L. J. 276; 1 M. L. T. 2€0; 8 Bom. L., R. 700; 8 A. L. 
J. 702; 29 M, 282 (P. C.). 

(7) 32 I. A. 261; 2 0. L. J. 231; 10 6. Wa: 
M. D, J. 312; 2 A. L. J. 845: 7 Bom. L. R. 907; 
2.12; 28 M. 608; 8 Sar, P. O. J, 855 (P. GA. ; 


Vajshnava Deo 
(died 18th Septem- 


Raghunadha Deo Lokhana, or 
(dead) Lakshamana Deo 
(dead) 





Brajaraja Deo 
(whose legitimacy 


ber 1906) is questioned). 


LL p 


Kunja Bihari 
Defendant-Respondent. 


(8) 30 Ind. Cas. 883; 421. A 192 at p. 201; 19 U. 
W. N. 1119; 29 M. L. J. 871:18 M. L, T. 228; 2 L. W, 
843; 13 A. L. J. 1034; 17 Hom. Ti. R. 1012; 22 0. L.J, 
498; (1915) M. W. N. 717; 42 O. 1179 (P. C.). 

(9) 111. A. 149: 7 A, 4 Sar. P. C. J. 533: A, W, 
N. (1884) 246; 3 Ind, Doc, (N. 8.) 902 (P, C.). 
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Before his death in 1868 Adikonda Deo, 
the then Raja, gave to his widow who was 
at that time enceinte a written authority to 
adopt in the following terms:— 


“As I know that my end consequent upon 
the expiration of the terms fixed by fate is 
approaching, I do hereby declare that in 
case you, who are at present pregnant, be de- 
livered of a male issue, the said child alone 
shall inherit my Talock as well as all my 
property: both moveable: and immoveable. 
- Besoming the owner of moveable and im- 
moveable properties till he arrives 
at the proper age, you will look 
after him or if a daughter be the result 
of your present pregnancy you, adopting a 
son who may be in your opinion worthy 
of the throne and making him owner of the 
Talook, eto., shall, pending the attainment of 
the said boy’s majority, take care of bim. 
This agreement is executed with my free 
will,” 


On the death of Adikonda, his brother, 
Raghunadha Deo, took possession of the 
Zemindari. The widow gave birth to a 
daughter, and acting on the authority, 
adopted to her husband a boy, Brojo 
Kishore Deo, in 1870, The adopted son 
instituted a suit to recover the Zemindari 
from, Raghunadha Deo, and this suit was 
decided in his favour by this Board in 
1876. Having recovered possession of the 
Zemindari, Brojo Kishore Deo held it until 
his death in 1906. He left a widow, 
Ratnamala, but no son. Possession of the 
Zemindari was then taken by Vaishnava 
Deo, who died later in the same year, and 
was succeeded in the possession by the 
deceased respondent, Purnshothama Deo. 

In 1907 the widow of Adikonda Deo 
purported to make a second adoption to her 
husband, under the terms of the authority 
already set out, by adopting the present 
appellant. The latter, as plaintiff, sub- 
sequently instituted the present suit to 
recover the Zemindari. 


Several issues were framed, but that on 
which the result of the appeal must in 
any view turn is whether the adoption 
‘was legal. For if this question be answered 
in the negative, other issues which were 
raised before the Courts below do not 
arise, and the root is out from the appellant’s 
GANG, 


It is not in dispute that the Zemindari 
was impartible and descended by the rule 
of primogeniture to a single heir. When 
Brojo Kishore was adopted, he succeeded 
as though he had been the actual son of 
Adikonda, and, as this Board desided in 
1876 with reference to this very succession 
in a oase reported as Sri Virada Pralaya 
Raghunada Deo y. Sri Brozo Kishoro Fatta 
Deo (1), he became entitled to oust 
Raghuvadha, whose right to enter was 
only temporary, operating merely to prevent 
the ownership from being in abeyance 
pending any such succession to his elder 
brother as the adoption brought about. 
But when Brojo Kishore succeeded he 
became himself the full owner, from 
whom heirship must be traced instead of 
as earlier from Adikonda. The widow of 
the latter was, therefore, in a different 
position when she endeavoured to effect 
the second adoption from that which she 
occupied on the former occasion. She 
sould on that occasion, by exercising the 
power conferred on ber, establish a direct 
succession to the estate of her husband 
Adikonda, which related back to his death, 
On the second occasion the ownership whioh 
had become vested in Brojo Kishore had inter- 
vened, and it was only to his estate that she 
could possibly establish a succession. The 
learned Judges in the Courts below have 
all agreed in holding that any authority 
she could originally be taken to have 
received to make a second adoption had 
become inoperative by reason of the ebang- 
ed circumstances, and their Lordships 
are of opinion that the sonclusion so 
come to was right. 

The Hindu law no doubt recognises the 
validity of an authority given to-a Hinda 
widow by her deceased husband ta make a 
second, or even a third or fourth adoption on 
failure of the previous adoption to attain 
the object for which the power is given, 
viz, the perpetuation of the deceased’s 
line to discharge the obligations that rest 
on a pious Hindu. When the authority 
to make successive adoptions is alleged, 
two questions arise: (1) whether it was 
in fact given; and (2) if so given, did it 
still existin the widow when the subsequent 
adoption was made. 

In the present case their Lordships do 
not consider it necessary to deside whether the 
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document before them can be construed as 
by its terms enabling a second adoption to 
be made. For the vital question here is 
whether after the adoption of Brojo Kishore 
Deo the power still survived in the widow of 
Adikonda Deo. 

When and under what circumstances the 
authority ceases to be exercisable has been 
considered in a number of cases both by 
this Board and the Courts in India. The 
High Court at Bombay took the view that 
the power must be looked on as extingu- 
ished under analogous circumstances in the 
case of Ramkrishna v. Shamrao (10), where 
Chandavarkar, J., delivering the judgment 
of the Full Bench, examines the author- 
ities closely. He interprets earlier decisions 
of the Judicial Committee as having estab- 
lished conclusively that, quite apart from 
any question of construction, there is a 
limit imposed by law tothe period within 
which a widow can exercise a power of 
adoption conferred on her, and that when 
that limit is reached the power is at an 
end. That limit may arise from circum- 
stances such as those already referred tc. 
The authorities on which he founds are 
the judgment of this Board as delivered 
by Lord Kingsdown in Musammat Bhoobun 
Moyee Debia v. Ram Kishore Acharj Chowdhry 
(5) and the subsequent judgments in Padma- 
kumart Debt v. Court of Wards (11) and 
Thayammal y. Venkatarama (12). 

Their Lordships are in agreement with 
the principle -laid down in 
of the Full Court of Bombay as delivered 
by the learned Judge, and they are of 
opinion that on the facts of the present 
cease, the principle must be taken as apply- 
ing so as to have brought the authority 
ġo adopt conferred on Adikonda’s widow 
to an end when Brojo Kishore, the son 
she originally adopted, died after attaining 
full legal capacity to continue the line, 
either by the birth of a natural born son 


or by the adoption to him of a son by 
his own widow. That widow was not a 
party to the suit, and, whether or not 


she had power.to adopt to Brojo Kishore, 
it has not been established against her 


(10) 26 B. 526; 4 Bom. L. R. 815. 

(11) 8 I. A 229; 8 0, 302; 4 Sar. P. C. J. 285; 6 Ind. 
Jur. 148; 4 Ind. Dec. (x. 8.) 198, 

(12) 341, A. 67; 10M. 2.6; 11 Ind. Jur, 271; 6 
Sar. P. C. J. 10; 3 Ind, Dec, (N. s.) 898, 
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that she had no sush power. Thbir Lord. 
ships think it right to draw attention 
to this circumstance, but they do not desire 


.to be understcod as saying that even in 


its absence the succession of Brojo Kishore 
and his dying after attaining full legal 
capacity to continue the line would not in 
themselves have been sufficient to bring 
the limiting principle into operation, and 
so to have so determined the authority of Adi- 
konda’s widow, who was not the widow of 
the last owner, and could not adopt a 
son to him. This conclusion is in their 
opinion in no way in conflicé with the 
previous decision of this Board as to the 
succession to this Zemindari. There the 
Adikonda’s widow to displaae 
Raghunadha’s suacession was recognised, But 
Raghunadha’s succession was ofa character 
only provisional, and subject to defeas- 
ance by the emergence of a male heir to 
Adikonda. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed 
with costs, ` 

Appeal dismisted. 


Solicitor for the Appellant:—Mr. Douglas 
Grant, , i 

Solicitors for the Respondent: — Messrs, 
Chapman, Walker & Shephard. 


CALCUTTA HIGH COURT, 
Appaat FROM ApPPELLATE Decrees No. 2336 
or 1915. 
March 23, 1918. 

Present: ~Mr. Justice Richardson and 
Mr. Justice Beacheroft. 
SITIKANTA ROY AND otHers— 
PLAINTI BES — À PPALLANTS 
YESUS 
BIPRADAS CHARAN AND OTHERS-—- 

DEFENDANTS - RESPONDENTS. 

Bengul Tenancy Act (VIII B. O. of 1885), ss. 19, 181 
— Ghatwali land—Occupancy rights, acquisition of, 

Rights of occupancy might be acquired in ghatwali 
lands under Bengal Act X of 1859 and Act VIII of 
1869. Section 18lof the Bengal Tenancy Act does 
not take away any rights of occupancy acquired or 
enjoyed onder the Acts of 1859 and 1869, [p, 487, 
col. 2; p. 488, col, 1.) 
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Appeal against the decree of the District 
Judge, Bankura, dated the 10th July J915, 
affirming that of the Mansif, Bishunpur, 
dated the 28th April 1911. ; 

Babus Shib Chandra Palit and Jadu Nath 
Mandal, for the Appellants. 

Babu Bhupendra Nath Bose (for Babu 
Jogendra Kumar Dey), for the Respond- 
ents. 

JUDGMENT. 

Ricuarpson, J.—This appeal is preferred 
by the plaintif in a uib in ejectmoent. 
The Jand in question is situated in Ghat 
Chota Bankadaha in the district of Ban- 
kura and was formerly Ghatwali land, It was 
resumed by the Government in or about the 
year 1900 and transferred to the Maharaja 
of Burdwan as 
The Mabaraja then in July 1908 granted 
a Mokarari lease of the land to the former 
Ghatwal, Thakur Das Laik, who thus ceased 
to be a Ghatwal and became an ordinary 
tenure-holder, Subsequently, but before 
the expiration of 12 yeara from the date 
of the resumption, the tenure was put ap 
for sale in execution of a decree for arrears 
of rent obtained by the Maharaja against 
Thakur Das and the plaintiff became the 
purchaser. The defendants in the suit 
(Bipradas Charan and others, called the 
Charans) held the lands as cultivating 
tenants under Thakur Das both before 
and after he ceased to be a Ghatwal. Upon 
their resisting the plaintiffs’ attempt to 
obtain actual possession, the plaintiff caused 
notices to be served upon them under section 
167 of the Bengal Tenancy Act, purport- 
ing to annul their. interests as being in- 
sumbrances within the meaning of section 
161. Having done so, he brought the present 
suit to eject them. Their case is that being 
occupancy Riiyats, their interests are ‘prc 
tected” interests. 

It should be mentioned that, so far as I 
can gather from the somewhat confused 
statement of the Court below, the land to 
which the appeal relates forms part of a 
larger area which before resumption by 
Government was held in sommon by nine 
Ghatwals anda Shadial. The share of the 
Shadial was six annas and the share of 
each Ghatwal one-ninth of ten annas. The 
defendants were tenants-in-common of a 
holding under the Ghatwals and Shadial 
which gomprised an area of between 600 
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and 800 Obighas. After the resumption 
the Maharaja granted to each Ghatwal and 
the Shadial- a separate Mokarari lease of 
his share, but the land was not divided, 
Each Ghatwal thus came to hold his one- 
ninth undivided share of ten annas of the 
whole as aseparate tenure. The defendants 
also continued in joint possession of their 
holding, but as: to the rent payable in 
respect of: it, Thakur Das sollested his 
share separately, It may be assumed in 
the present case that the defendants held 
a separate tenancy under Thakur Das to 
the extent of his share, whatever that share 
may be. > 

The District Judge in the lower Appellate 
Court has found that at the date of the 
suit the defendants and their ancestors 
had been in possession of this holding as 
cultivating tenants for about a hundred 
years at an unvaried rent of Rs. 33 odd 
per annum. : 

The only plots now in dispute are plots Nos. 
5 and 6 of the plaint. The suit as regards 
plots Noa. 1 to4 has already been finally 
disposed of. 

A number of questions have been dis- 
gussed in the Courts below, whether the 
plaintiff could sue without making the 
other Mokararidars parties to the snit, 
whether the interest of the Charans under 
the plaintiff is an “incumbrance” within 
the meaning of ‘section 160 of the Bengal 
Tenancy Act and so forth. These questions 
have been decided by one Court or the 
other against the plaintiff but it may be 
assumed that they were wrongly so desided, 
and that, they ought to have been decided 
in his favour. 

The question which really emerges and 
requires consideration is this. The Charans 
are fourd to be Raiyats. They claim to be 
occupancy Raiyats and if the lands had not 
been Ghatwali lands, they would clearly 
be entitled to osenpansy rights. Can such 
rights be acquired in Ghatwali lands? This 
was the question to which the argument 
before us was principally directed. 

Under section 181 of the Bengal Tenanoy 
Act, nothing in the Act is to “affect any 
incident of a Ghbatwali cr other service 
tenure.’ The precise effeot of this: provi. 
sicn has occasioned some doubt. 

The argument for the Charans is that 
whateyer may he its effect on the present 
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law there is nothing in Act X of 1859 
or in Bengal Aot VIII of 1869 to prevent 
occupancy rights being acquired or enjoyed 
in Ghatwali land. The Charans, it is said, 
acquired such rights before the Bengal 
Tenancy Act came into foree and section 
181 cannot operate to take away rights 
which had already been acquired. On the 
contrary, if oceupansoy rights could be 
acquired under the Acts of 1859 and 
1869, section 181 would havé no appli. 
cation to rights in existence at the time 
it was enacted and such rights would be 
preserved by sestion 19. 

On the other hand the learned Pleader 
for the plaintiff contends that it hag been held 
by this Court in the aased of Mohesh Majhi 
v. Pran Krishna Mandal (1) and Upendra 
Nath Hazra v. Ram Nath Chowdhry (2) that 
occupancy rights cannot exist in Ghatwali 
land, The decision, however, of. Mitra, J., 
in the former case appears to have been 
confined to the acquisition of occupancy 
rights in Ghatwali land after the passing 
of the Bengal Tenansy Act and was so 
understood in Gouri Kanta, Mukhopadhaya v. 
Ram Gopal Mukhopadhaya (8). In Upendra 
Nath Hazra v, Ram Nath Chowdhry (2) the 
point whether cocupansy rights had been 
acquired by the appellants before the Bengal 
Tenancy Act came into force, was apparently 
neither ruised nor considered. Sir Francis 
Maclean, C. J., no doubt says, after citing 
Mohesh Majhi’s case (1), that “upon prin- 
siple, having regard to the nature of 
Ghatwali lands, the acquisition of ogoupansy 
rights in these lands is inconsistent with 
the incidents of such tenures.” But he 
supports this view by reference to section 
181 of the Bengal Tenansy Act and does 
not refer tn the fact that that section had 
no counterpart in the earlier Acts. 

In Babu Lal Sheikh v. Purna Chandra 
Babu (4) Sir Lawrence Jenkins, C. J., 
expressly refused “to express any opinion 
as {o whether or not an occupancy right 
can bg aoquired in land held under Ghatwali 
tenure.” : 

In tam Kumar _ Bhatiachartee vy. Ram 
Newaj Raiguru (5) Geidt and Mookerjee, 


(1) 10. L. J. 133. 

(2) 33 C. 630. 

(3) 2 C. L. J. 379. 

(4) 4 Ind. Cas. 737; 10 


0. L. J. 602. 
(5) 31 O, 1021; 8 O, W. N. 8 


60. 
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JJ., held that rights of occupancy might 
be acquired in Chatkidari Chakran lands 
under section 6 of Act X of 1859 and 
section 6 of Bengal Act VIIL of 1869, 
There seems no reason why Ghatwali lands 
should be differentiated from Chaukidari 
Chakran lands in this respect. 

The case of Mritrunjoy Roy Chowdhury v. 
Kenatullah Narya (6) also relates to Chauki- 
dari Chakran lands. The question there arose 
in a form which renders the case of 
doubtful assistance to either side, but the 
learned Judges (Ghose and Caspersz, JJ.) 
seem, at least in one part of their judg- 
ment, to take it almost for granted that 
where the service- -holder’s interest may be 
regarded as that ofa middleman, occupancy 
rights may be acquired by the cultivating 
Raiyats even under the Bengal Tenancy 


Act. No reference, however, is made to 
section 181 or ô Mr. Justice Mitra’s 
decision. 


The question on the authorities seems to 
divide itself into three parts :— 

(1) Whether occupancy rights are in- 
consistent with the nature of Ghatwali 
tenures and their insidents acsckding to 
the general principles of law applicable to 
the topic. 

(2) Whether irraspective of the answer 
to question (1). the Acts of 1859 and 1869 
conferred on tHe Raiyats of Ghatwali land 
statutory rights of occupancy. 

(3) Whether, if questions (1) and (2) 
be answered in the affirmative, seation 181 
of the Bangal í ‘Tenancy Act has had the 
effect of depriving the Raiyats, from the 
date of the passing of the Act, of any 
further opportunity to acquire occupancy 
rights. 

I have not complicated the matter by 
referring to the possible existenca in par- 
ticular places of local customs modifying 
the general law or the tenancy law. 

In the present case it is fortunately not 
nesessary for us fo consider the first or 
the last of ths above three questions. At 
any rate section 181 does not take away 
any rights of oceupancy acquired or enjoyed 
under the Acts of 1859 and 1869. The 
only question we need consider is the 
second, and it seems to me that there is 
sufficient authority in the cases I have 


(6) 50.L. J 83,110. W N, 46. 
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sited for saying that at-any rate from 1859 
to 1885 Ghatwali lands were subject to the 
acquisition of oceupancy rights. 

On the question of fast both the Courts 
below have found that the Charans were 
in possession as cultivating Raiyats under 
the Ghatwal for more than twelve years 
before 1885. | They, therefore, acquired 
. oscupancy rights and the interest so acquired 
continues to the present day and is a 
protected interest which the plaintiff cannot 
annul, 
The result is that, in my opinion, the 
decrees of the Court below dismissing the 
snit, so far as it relates to plots Nos. 5 and 6, 
should be affirmed and this appeal dismissed 
with costs. . 

BEAGHOROFT, J.—I agree. 


Appeal dismissed, 


* PATNA HIGH COURT. 
: APPEAL FROM ORIGINAL OrpER No. 157 
or 1917. 
May 27, 1918. 
i Present: :—Mr. Justice Roe and Mr, Justice 
: < Coutts. 
RAM KISHUN LAL—Appnicantr— 
APPELLANT 
VErsSUs 


: JATADHARI LAL anp OTRERS— 


Opposite ,PantY— RESPONDENTS. 

Civil Procedure Code (Act F of 1908), O. IX, r. 18, 
0. XVIL, rr. 9, 3—ABvedrance, what amounts to— 
Defendant's Pleader declining to conduct case— Decree, 
whether ex parte— Re-hearing, application fer— Appli- 
cation for time— Gourt, duty of. 

Where the Pleader of 2party has no instructions 
but to'ask for time, his sitting in. the Court room 
is not an ‘appearance, [p. 489, col. 1.] | 

In a partition suit stepS weré being taken to 
arrange a compromise: betiyeen the -parties and » 
joint application for time.was put in‘by. the plaintiff 
and the defendant. The ‘applidation -was rejected 
‘and the Court proceeded to record the evidence of 
the plaintiff. The defendant's Pleader declined to 
cross-examine the plaintiff's avitnesses, saying that 
he had no instructicns save to ask for time. The 
Court then passed a preliminary decree “on contest.” 
The defendant then applied for a re-hearing but his 
application was rejected on the gronnd that the 
preliminary decree having been passed on contest, 
Order IX, mle 13, of the Ciyil Procedure Code did not 


apply; 
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Held, (1) that the mere fact that the Court record- 
ed that the decree was made on contest did not 
make it a decree on contest; [p. 489, col 1.] 

(2) that the procedure adopted by the lower Court 
was that provided by Order XVII, rule 2, of tho Civil 
Procedure Code and that, therefore, Or der IK, rule 13, 
of the Code was applicable. [p. 489, col, 1.] 


Where there is anagreement in good faith between 
the plaintiff and the defendant to apply for adjourn- 
ment for the purposes of a compromise, that in itself 
is a sufficient excuse for the defendant for not anti. 
cipating an attack by the plaintiff, and, therefore, not 
being prepared to meet it. [p. 489, col. 1.) 


Appeal froma decision of the Subordinate 
Judge, Muzaffarpur, 


Mr. Chandra Sekhar Banerjee,:for the Ap- 
pellant, 


Messrs. Shoroshi Oharan Mitter, Sudhangan 
Kumar Mitter, Sant Prasad and Rai Tri- 
bhuban Nath Sahay, for the Respondents. 


JUDGMENT.—In this oase the appellant 
is aggrieved by an order of the Subordinate 
Judge of Muzaffarpur, refusing an application 
to re-hear a suit decided in the following 
giroumstances:—-This was a partition suit. 
Defendant No. 10 had putin a plea that 
there had been a previous partition, Steps 
were being taken fora compromise between 
the plaintiff and the defendant, the defendant 
admitting that partition should proceed but 
limiting the plaintiff’s rights in that partition 
to less than the whole of the lande claimed 
in the plaint. Accordingly on the 13th 
February 1917 plaintiff and defendant No. 
10 put in an application for time jointly. 
This application for time was rejected. The 
Subordinate Judge then put the plaintiff 
into the witness-box. The defendant’s Pleader 
declined to cross-examine, saying that he 
bad ro instructions save to ask for time. 
The Subordinate Judge then recorded on 
13th February 1917 :—‘ Case opened. 
Plaintiff examired: witness Jatadhari Lal. 
Arguments heard.- Preliminary décree passed 
on contest.’ (N. B. The word uncontested 
in the paper book is a misprint). ‘Suit 
adjourned to lst March 1917 tor further 
orders,’ 


The defendant No. 10 then iia for 
à re-hearing. His application. was réjected, 
on the ground-that the preliminary decree 
was passed on contest as against the petitioner, 
as appears from the judgment and record. 
Therefcre, role 13, Order JX, dies not 


apply and the applicant has failed on this 


“ Order ‘XVII, rulė 2, not under Order XVII, 


4 


> 
ae 2 
he 


“we have to lock 
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ground,” The defendant No. 10 
appellant before us 

It is olear that the order of the learned 
Subordinat Judge sannot be supported on 
the ground given. The mere fact that he 
said that the decree was made on contest 
would not make it a decree on contest; 
into the circumstances 
and decide for ourselves whether it was on 
eohtest or not, and the decision in Satish 
Chandra Mukerjee v. dhara Prasad Muker;ee 
(1) is clear authority for the proposition 
that where a Pleader has no instrnetions 


is now 


but to ask for time, his sitting in the 
Court room is not an appearance. It is 
obvious that the decree against the 


appellant was made (œx parte. Iti is argued 
further on behalf of the respondent that 
Order IX, rule 13, does not apply tocases 
decided under Order XVII, rule 3. With that 
proposition we have no reason to dissent. 
But the question again is one of fact, 
whether the oase was desided under Order 
XVII, rule 3, or not, and again it does not 
make a decision a decision under Order 
XVII, rule 3, that the Court should have 
erroneously imagined that it was acting 
under that section. The decision of the 
suit forthwith in spite of the default contemp- 
lated in Order XVII, rule 3, is limited to cases 
in which there is already prior to the default 
sufficient material for a decision. if there is 
no material on the record at all, the case would 
Be obviously dismissed against the plaintiff. 
If it is necessary to bring on to the record 
evidence sufficient to give the plaintiff a 
decree it could not be said that the decision 
was made forthwith. In the case before 
us what happened was nota desision made 
forthwith but a hearing of the plaintiff’s 
witness and a decision in the absenae of 
the defendant. ' This was a proceeding under 


rule 3, and Order IX, rule 13, applies to it. 
~ On-:the’ merits we are of opinion that 
the, application should succeed. Where there’ 
ib an agreemént’ in good faith between the 
plaintiff and the defendant to- apply for 
adjournment for the purposes of a compromise, 
that in itself is a sufficient excuse for 
the defendant for not anticipating an attack 
by the plaintiff and, therefore, not being 
prepared to ‘meet it. As far as we can 

(1) 84 C. 403; 110. W. N. 329; 5 C. L. J. 247; 2 M. 
L, T, 123 (F. B.). | 
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ascertain from the sirenmstances of the 
present case the joint application was made in 
good faith and should have been granted. 

The appeal is, therefore, desreed with 
costs. Hearing fee in accordance with the 
soale laid down. 

The decree of the 13th February 1917 
is sel aside. The suit will bere-heard on 
its merits. 

Decree set aside. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 8272 
oF 1915, 

May 2, 1915, 

Present:—Mr. Justice Tennon and Mr. 


Justice Richardson. 
RAI CHARAN KARMAKAR— 


FLAINTIFF— APPELLANT k 
VETEUS 
SIB RAM PARAI—Derenpanr No, 1— 
RESPONDENT. 


Bengal Tenancy Act (VIII B. C. of 1885), s. 182, 
applicability of —Homestead of raiyat. 

Whetherthe homestead of a raiyat is or is not part 
of an agricultural holding the Bengal Tenancy Act 
applies to it by virtue either of the general provisions 
of the Act or of the special provision to be found in 
section 182. 


Appeal against the decree of the Subordi.- 
nate Judge, Khulna, dated the 20th Sep- 


tember 1915, affirming that of the 
Munsif, Satkhira, dated the 10th June 
1914, 


FACTS appear from the judgment, 

Babu Asitaranjan Chatterjee, for the Ap- 
pellant.—The land in suit being homestead 
land, and the defendant No. 6, through whom 
the plaintiff claims title, not having been 
found to have been a Raiyat, the provisions 
of the Bengal Tenancy Act do notapply to 
the facts of the case. The Courts below 
have’ erred in holding that the lease being 
in contravention of the provisions of section 
85, clause (2), of the Bengal Tenancy Act 
is void and inoperative, because there is no 
finding that the land is a part of an agricul- 
tural holding or that the defendant No. 6 
or his ancestor held the land as a Raiyat, 


"yd 
ad a 
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[Tecson, J.—If section 182 applies the 
case is governed by the Bengal Tenanoy 
Act. | 

Section 182 does not apply to this case 
because defendant No, 6 has not been found 
to be a Raiyat. Excepting the Record of 
Rights there is nothing to show that the 
plaintiff or the defendant No. 6 was a 
Raiyat, The plaintiff's case cannot fail 
simply because there is a sub-lease in 
contravention of the provisions of section 
85, clause (2) of the Bengal Tenancy Act. 
Li Babu Sarat Chandra Roy Chowdhury (with 
him Babu Satya Charan Sinha), for the Re- 
spondent, not called upon. 

JUDGMENT.—-The only question raised in 
this appeal is whether the provisiors of the 
Bengal Tenancy Actare applicable. The parcel 
of land in question, it appears, is a homestead. 
But the defendant No. 6 through whom 
the plaintiff claims title, it has been found, 
was a Raiyat. That being so whether the 
homestead is or is not part of an agricultural 
holding, the Bengal Tenancy Act applies by 
virtue either of the general provisions of 
the Act or by virtue of the special provision 
to be found in section 1&2. 

This appeal is, therefore, dismissed with 
costs, 

Appeal dismissed, 


PUNJAB CHIEF COURT. 
Secon Civitn APPEAL No, 38043 or 1915. 
March 6, 1918. 
Present:—Mr. Justice LeRossignol and Mr, 
Justice Wilberforce. 
SOHAN SINGH AND ANOTHER— PLAINTIFFS 
APPELLANTS 
VETSUS 
DEVI SINGH— DEFENDANT 


RESPONDENT. 
Suits Valuation Act (VIE of 1887), s. 4—Suit for 


declaration that certain land is the absolute property of. 


plaintif—Value for purposes of jurisdiction--Appeal, 

The proper valuation for purposes of jurisdiction 
of a suit fora declaration that certain property is 
the absolute property of the plaintiff and is not liable 
to partition is thirty times the jama. [p. 491, col. 1.] 

Khuda Yar v. Wahab Din, 35 P, R. 1901; 47 P.L. R. 
1901, followed, 

Barru v. Lachhman, 22 Ind. Cas, 603; 111 P, R. 1913; 
228 P. W. R, 1918; 28 P, L. R, 1914, distinguished, 
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Plaintiff sued for a declaration that certain land 
was his absolute property and was not liable to 
partition: The trial Court was a Land Revenue 
Officer acting under section 117 (2) (b) of the Punjab 
Land Revenue Act. An appeal was preferred from 
his order to the Court of the District Judge who 
dismissed it. The plaintiff filed a second appeal i in the 
Chief Court: 

Held, that as 30 times the revenue of the land 
amounted to more than Rs §,000, the District Judge 
was not competent to hear the appeal, [p. 491, col. {] 


Second appeal from the deeree of the 
District Judge, Gurdaspur, dated the 31st 
August 1915, affirming that of the Munsif, 
lst Class, Gurdaspur, dated the 22nd April 
1915, dismissing the claim. 

Bakhshi Tek Chand, for the Appellants. ° 

Mr. Devt Dayal, for the Respondent. 


JUDGMENT.—In this oase the trial 
Court was a Revenue Officer acting under 
section 117 (2) (b) of the Punjab Land 
Revenue Act who has incorrectly styled 
himself for the puaposes of this case a 
Munsif. From his decree an appeal lay 
as though his deoree were that of a Sub- 
ordinate Judge in an original suit, vide, 
Land Revenue Act, section 117 (2) (o). 
In fact, an sppeal was preferred from his 
order to the Court of the District Judge 
who dismissed the appeal. The matter for 
decision by us now is, whether the District 
Judge had jurisdiction to hear the 
appeal. 

The snit was one for a decree dinan: 
ing that 22515 kanals of land was the 
absolute property of the plaintiffs and was 
not liable to partition. If 30 times the 
revenue of the land be calenlated the 
result exceeds Rs. 5,000 and of course 
the market value of the land wonld be 
very much greater. In the trial Court 
the jurisdictional value of the suit was 
not declared and in the appeal to the 
District Judge also no such value was 
declared and we have to deside whether 
the suit must be considered as being 
over Rs. 5,000 in jurisdictional value. 

For the purposes of the Court Fees Act 
the suit: falls under Article 17 of the 
Second Schedule and the Court fee is a 
fixed one of Rs. 10. Consequently section 
8 of the Suits Valuation Aot does not apply 
and the only statutory provision which 
does apply is section 4 of the Suits Valua- 
tion Act but that section merely fixes 
the maximum value of the jurisdiction in 
such suits and does not deal with any 
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minimum. Consequently the matter is one 
which has been left for jndicial decision. 

We have heen referred to Barru v. 
Lachiman (1) but as in that case -the 
question was in the main fiscal andédealt 
with the amount of Court-fee payable in a 
case which fell under section 7 of the 
Court Fees Act, it is of no help to us in 
this case. Khuda Yar v. Wahab Din (2), 
however, is a case in point and follow. 
ing the principle therein laid down we 


‘hold that in such cases as the prdsent 


* 


the proper valuation for jurisdiction is 
not less than 20 times the jama whilst 
section 4 of the Suits Valuation Act 
provides that it cannot be more. 

Accordingly we hold that the District 
Judge was not competent to hear the 
appeal and we set aside his decree and 
direct that the memorandum of appeal 
presented in his Court be returned fo the 
appellants for such action as they may 
think fit. The stamp on this appeal shall 
be refunded but as the appellants selected 
their fornm in appealing to the District 
Court they must pay the respondent’s 
costs both in this and in that Court. 


Decree set aside, 
(1) 22 Ind. Oas. 603; 111 P. R. 1912; 228 P. W. R, 
1913; 23 P. L, R, 1914. 
(2) 35 P. R, 1901; 47 P. L. R. 1901, 





CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 2523 
or 1916. 

May 15, 1918. 

Present:—Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, Kr. 

Mculst AHMAD AUI—Puraintizrr— 
APPELLANT 
versus 
Srimatt JINNATONEHSSA—Derenpant 
— RESPONDENT. 

Restitution of conjugal rights, suit for— Plaintiff. 
liability of, to provide residence for wife, 

Yn order to succeed ina suit for restitution of 
conjugal rights the plaintiff is bound to provide a 
suitable residence for his wife. [p. 492, col. 1.) 

Appeal against the decree of the District 
Judge, Noakhali, dated the 18th of July 
1916, affirming the decree of the Munsif, 
‘st Court, Lakhipur, dated the 4th of 
June 1915, 


INDIAN CASES, 


FACTS appear from the judgment., 

Babn Romesh Ohandra Sen, for the 
Appellant.— Plaintiff is the appellant in 
this case. The appeal arises ont of a 
suit for restitution of conjugal rights. The 
parties are Mubammadans. The lower 
Appellate Court has dismissed my suit on 
the ground that I have not got a sepa- 
rate dwelling house of my own where to 
take my wife. If your Lordships will be 
pleased to give me a decree on the econ- 
dition of my providing a separate dwel- 
ling house for my wife, [ will provide 
such a house within a short time. 

In the kabinnama it is laid down that 
if the husband cannot provide a suitable 
residence for his wife she will not go to 
his house but he would be bound to come 
to her and live with her in her father’s 
house. This condition is found by the 
lower Court to be illegal. As a matter 
of fact she is living with her father, 
where J. cannot go for fear of being 
molested and hurt. I want to live with 
her but I cannot go to her father’s house 
for the above reason. I am not gharged 
with sruelty to her or any other mischief, 
and it has been held by several decisions 
of your Lordships’ Court that in the absence 
of any cruelty or misconduct the wife 
sannot go away from her husband and 
live elsewhere but is bound to live with 
him. Over and above this L am prepared 
to build a house at considerable expense, 

Babu Sasadhur Roy (Sr.), for the Respond- 
ent.—The appellant charged me with 
adultery and other serious offenses, and for 
this reason [ cannot dwell with him, 
He may come and live with me “in my 
father’s house. 

[ Hupa, J.—It is cruelty for the appellant 
to charge his wife with adultery although 
she may not be molested or hurt by 
him.’ 

Moreover, the plaintiff has not got a 
separate dwelling house of his own. 

Babu Romesh Chandra Sen replied. 

JODGMENT,.—In this case, the lower 
Appellate Court has refused to pass a decree 
for restitution of conjugal rights on the 
ground that the plaintiff has not a home 
which he ean offer to his wife, be himself 
living in the house of the father of his 
second wife. It is also found that the 
plaintiff had oharged his wife with up- 
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ohastity. We, agree with the Court below 
that the plaintiff is bound to provide a 
suitable residence for his wife if he wants 
restitution of conjugal rights and, he not 
having been able to do so, his suit has 
been rightly dismissed. The appeal is, 
therefore, dismissed with costs. 
Appeal dismissed. 





PATNA HIGH COURT. 
MisCELLANROUS Civi APPEAD No, 139 
or 1917, 
AND 
Oiv Reviston No. 173 or 1917, 
. June 6, 1918, 

Present: —Mr. Justice Mullick and 
Mr. Justise Thornhill. 
MOWAR RAGHUBAR SINGH AND OTHERS 
~ APPELLANTS 
VETSUS 
GOURI CHARAN SINGH AND OTHERS 
w- RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. ILI, r. 1, 
O. IX, r, 9— Appearance by Pleader—Dismissal of suit, 
whether for default—Restoration of suit. 

The personal appearance of a plaintif who has 
instructed s Pleader to appear in his behalf for the 
purpose of conducting the suit is nob necessary, and 
if the suit is dismissed in the presence of the Pleader, 
the decree of dismissal would not be subject to 
review in accordance with the procedure laid down 
in Order IX, rule 9 of the Civil Procedure (ode, 
[p. 492, col. 2.] 

Appeal from a decision of the Subordinate 
Judge, Daltonganj (Palaman). 

Mr. Panchanan Banerjee, for the Appellants. 

Mr. A L. Dutt and Rai Tribhuban Nath 
Sakaiy, for the Respondents. 

JUDGMENT, 

Muuuiicx, J. ~The plaintiffs, who are 26 
in number, brought a suit for declaration 
of title and recovery of possession against 
the defendants. On the 6th March 1917, 
the case on the application of the plaintiffs 
was adjourned till the 10th March 1917, 
On that day a compromise petition was 
filed bearing the signature of the Vakil 
employed by the plaintiffs. In this com- 
promise petition the thumb-marks of four of 
the plaintiffs, namely, Nos. 1,13, 16 and 19, 
were affixed, 

It ia alleged that plaintiffs Nos. 3, 11, 
14, 15, and 21 were not parties to the 
compromise petition and that the som- 


promise was, so far as they were concerned, 


. fraudulent and that the deorea of the 
14th March 1917 made by the Sub- 
ordinate Judge dismissing the entire anit 


shonld be re-opened on the ground that the 
Court was misled. i 

Now an application to this effest was 
filed before the Subordinate Judge on the 
4th April 1917. He after considering the 
matter rejected it on the ground that it 
was friyolous and not supported by an 
affidavit. Against that order of the 4th 
April 1917 the plaintiffs have filed Appeal 
No. 189 of 1917 and by way of pre- 
caution they have also filedan application 
for Revision No. 173 of 1917. 

The only way in which an appeal can 
be said to lie is by treating the decree 
as one for default in reference to which 
an application has been made by the 
absentee plaintiffs under Order IX, rule 
9, and dismissed. — 

It is clear that the personal attendance 
of these plaintiffs was not necessary 
inasmuch as they had instrusted a 
Vakil to appear in their behalf for the 
purpose of conducting the suit and asthe 
learned Vakil was present on the day 
that the decree of dismissal was made, it 
would not be subject to review in accord- 
ance with the procedure laid down in 
Order IX of the Oivil Procedure Code. 
Therefore, upon the face of it the Sub- 
ordinate Judge’s order declining to restore 
the case cannot be treated as an order 
under Order IX, rule 9 of the Civil 
Prosedure Code, and, therefore, no appeal 
lies. 

Next as to the application for revision, 
the learned Subordinate Judge upor the 
facts before him was apparently satisfied 
that the compromise was a proper one 
and that the parties were properly 
represented before him. For all we know 
the Vakil who represented the absent 
plaintiffs was authorised to consent to the 
compromise and it was not, upon the 
facts before the Subordinate Judge, neces- 


sary to enquire any farther into his au- 
thority in the matter, In Any 
event the Subordinate Judge was 


satisfied as tu a oertain state of fasts and 
if under that view of the fasts he has 
passed an order dismissing the suit, it can- 
not be said that he has acted without 
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jurisdiction or that he has declined to 
exercise a jurisdiction which was vested 
in him. Therefore, the matter cannot be 
re-opened under section 115 of the Civil 


Procedure ‘ Code. Hence revision does 
not lie. 
Then the learned Vakil for the peti- 


tioners falls bask upon the inherent powers 
of the Court and hs relies upon the case 
of Basangouda Hanmanigouda v. Ohurchigiri- 
gouda Yegangouda (1), but in that case the 
second defendant had not engaged any Pleader 
at all and the compromise having been 
made upon! instructions given by the first 
defendant, it was held that it was open 
to the second defendant to re-open the 
decree on the ground that the Court 
was misled. There are certain observa- 
tions in the concluding portion of the 
judgment of their Lordships of the Bombay 
High Court in that case with regard to 
the position wher Counsel in the case agrees 
to a compromise in excess of his authority, 
but those observations were, in my opinion, 
in the nature of obiter dicta and were not 
necessary for the desision of the immedi- 
ate matter before their Lordships. 


The learned Vakil also relies upon the 
case of Peary Choudhury v. Sanoory Dass (2), 
but in that case there was not only a 
total suppression of service, but also the 
filing of a false and fraudulent Vakalatnama 
upon the strength of which the Court was 
led to grant a compromise decree. That 
case does not apply here. In the present 
case upon the facts as stated above by 
me, the Court was satisfied that the Vakil 
had authority to agree to the compromise, 
and the only ground that the learned Vakil 
before us to-day can urge for our interfer- 
ence is that the Vakil acted in excess of 
his powers and that if he has so acted, 
if is open to the Court in exercise of its 
inherent powers to re-open the matter. I, 
on my part, do not sonsider that equity, 
justice and good corscience require that 
I should exercise my inherent powers for 
the purpose of investigating the authority 
that was reposed by the plaintiffsin this 
case in their Vakil, The plaintiffs will 
have ample opportunity by means of a 
separate suit to litigate that matter and 


(1) 5 Ind. Cas. 968; 34 R. 408; 12 Bom. L. R. 223, 
(2) 27 Ind. Cas, 628; 19 C. W, N. 419, ; 


if there was frand on the part of the 
Vakil or on the part of anyother person, 
they will be entitled to bring a suit for 
the purpose of setting aside the decree 
on that ground. It is not necessary that 
the inherent powers of the Court should 
be inyoked for the purposes of this 
case, 

The result is that the appeal and the 
application are dismissed with costs. 
Hearing fee one gold mohkur for the 
latter. 

THORNHILL, J.—I agree 


Both Appeal and Revision dismissed, 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Drerge No, 1059 
or 1916. 

May 3, 1918, 

Present :—Mr. Justice Fletcher and Mr. 

Justice Smither. f 
NARAYAN CHANDRA PODDAR 
AND OTHERS——DEFENDANTS-~—APPELLANTS 
versus 
KESHAB LAL DHAI BHAT AND OTHERS 


— PLAINTIFFS — RESPONDENTS. 

Transfer of Property Act (IV of 1882), 8. 99-——Mort. 
gage, usufructuary——Mortgagor taking settlement from 
mortgagee--Rent decree obtained by mortgagee—Sale of 
equity of redemption, validity of—Redemption, suit for, 
maintainability of. 

Plaintiff executed a usufrnuctuary mortgage of 
certain land in favour of the defendant, and con- 
temporaneously with the execution of the mortgage 
deed the plaintiff took a settlement of the land from 
the defendant. The rent falling into arrears, tho 
defendant obtained a rent-decree and in execution 
thereof brought to sale the equity of redemption of 
the mortgaged land, in contravention of section 99 
of the Transfer of Property Act, and purchased it 
himself: 

Held, that the defendant did not by his purchase 
acquire an irredeemable title in the land and that the 
plaintiff was, therefore, entitled to redeem it without 
getting the execution sale set aside. [p, 494, col. 2.] 


Appeal against the desree of the District 
Judge, Bankura, dated the 18th of March 
1916, affirming that of the Munsif, Khatra, 
dated the 19th of December 1914. 

FACTS appear from the judgment. 

Babu Sitaram Baneriee, for the Appellants. 
—-The appeal arises out of a suit for re- 
demption. The suit for redemption is not 
maintainable witbout setting aside the sale 
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in which the plaintiffs’ equity of redemp- 
tion was scld away and purchased by my 
clients. 

[Feercusr, J.—What was sold was the 
tenancy arising out of the usufructuary 
mortgage. | 

No. Both the Courts below have found 
that the equity of redemption was sold in 
execution of the rent decree. Asa matter 
of fact, instead of putting upthe tenancy 
to sale the present defendants put to sale 
. the mortgagor’s equity of redemption in 
execution of the decree for rent. 


[Fuercuer, J.—The question now is 


whether after the sale the equity of re-. 


demption remains in the mortgagor}. 

Yes. The case reported as Pancham Lal 
Chowdhury v. Kishun Pershad Misser (1), on 
which reliance has been placed by the lower 
Appellate Court, lays down that the mort- 
gagee purchasing the equity of redemption 
becomes a trustes for the mortgagor. Ina 
very recent gase reported as Bharat Ramanuj 
Das v. Ishan Chandra Haldar (2), the view 
taken ia Pancham Lal Ohowdhury v. Kishur 
Pershag Misser (1) has been doubted. Ifa 
sale takes place in contravention of the 
provisions of section 99 of the Transfer of 
Property Act, the sale is not a nullity but 
merely voidable. .So unless the sale is first 
of all set aside, the present suit for redemp- 
tion is not maintainable. See Khiarajmal v. 
Daim (8). The principle upon which the 
ease of Pancham Lal Chowdhury v. Kishun 
Pershad Misser (1) has been decided is a 
wrong principle. Refers to Dharanisota Ven- 
kayya v. Budharazu Surayya Garu (4). The 
case of Hrusappa Mudaliur v. Commercial 
and Land Mortgage Bunk, Limited (5) is 
against me. The Privy Conn3il ruling 
reported as Khiarajmel v. Daim (3) should 
be followed in preference to the ruling in 
Pancham Lal Chowdhury v. Kaishun Persnad 
Misser (1). Itis clear that the authorities 
are not all one way and the point should, 
therefore, be referred to a Full Bansh. 
Then there are other questions, viz, the im- 
provements effected by the defendants after 


(1) 6 Ind, Cas. 47; 14 C. W. N. 579; 12 0. L. J. 574, 

(2) 43 Ind. Cas. 212; 27 O. L. J. 481. 

(3) 9 0. W. N. 201 at p. 213; 1 Œ. L. J. 684; 320. 
296; 32 I. A. 23; 8 Sar, P. O. J. 734 2 A.L. J ThT 
Bom. L. R. 1 (P. C.). 

(4) 30 M. £62; 17 M. L. J. 326. 

(5) 23 M, 377; 10 M. L. J. 91; 8 Ind. Deo. (x. 3 ) 665, 


their purchase If redemption is allowed 
then the defendants ought to get compen- 
sation for the improvements. 


. Babu Joytee Prosad Sarbadhikary (with bim 
Babus Panchanan Ghose and Biraj Mohan Mo- 
zumdar), for the Respondents, not called upon. 


: JUDGMENT. 

FLETCHER, J.—This appeal is preferred by 
the defendants against the decision of the 
learned District Judge of. Bankura, dated 
the 13th March 1916, affirming the decision of 
the Munsif of Khatra. The plaintiffs brought 
the suit for redemption. The Judge has 
decreed redemption. The point made in this 
oase is this: —The plaintiffs mortgaged a four- 
anna share of a property by way ofan usufrua- 
tuary mortgage to the defendants’ father in 
the year 1885. Contemporaneously with the 
mortgage-deed, the plaintiffs took a settle- 
ment of that share, that is, they became 
the tenants of the defendants at a rent 
corresponding to the interest due on the 
mortgage. The rent fell into arrear, 
Thereupon a rent suit was brought by the 
mortgagees, a decree was obtained and, in 
contravention of sestion 99 of the Transfer 
of Property Act, the equity of redemption was 
attached, brought to sale and purchased, by 
the mortgagees. Therefore, the question 
ig, whether that sale was void or voidable 
and whether the defendants could purchase 
the equity of rejJemption. It may be ad- 
mitted that judicial authorities are not all 
one way. But there is one case of this 
Court [Pancham Lal Chowdhury vy. Kishun 
Pervshad Misser (1)], which unless we send 
this case toa Full Bench is olearly binding 
onus. The fasts as found by the learned 
Judge in this case are that the defendants, 
the mortgagees, cheated the ignorant and 
illiterate tenants. I think, if these findings 
of faot remain unchallenged, as they must, 
it ig not s case which we should send to 
the Full Benah, It has been decided on 
more than one occasion that we are not 
bound to refer a case for the consideration 
of a Full Bench. In this case, we ought 
to content ourselves by simply following, 
without expressing either our approval or dig- 
approval, thecase of Pancham Lal Chowdhury 
y. Kishun Pershad Misser (1). 

Another point has been argued, namely, 
as to the improvements. The learned Judge 
of the lower Appellate Court -hag found 
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fasts which would negative this or rather 
show that the defendants have failed tc prove 
any such improvements. 
The appeal fails and is dismi8sed with 
costs. 
SMITHER, J.—I agree. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Civit Appeat No. 2674 or 1917, 
April 6, 1218. 
Present:—Mr. Justice Shah Din. 
Lala RAM SUKH DAS—P arntirr— 
APPELLANT 
VETEUS 
GHULAM MUHAMMAD AND orners— 
DEFENDANTS—ResPponnen's. 

Civil Procedure Code (Act V of 1908), O. VII, +. 6, 
construction of —~Amendment of plaint ~Court, power of. 

The provisions of Order VII, rule 6, of the Civil 
Procedure Code should be construed ina reasonable 
and liberal spirit, and save under very exceptional 
circumstances, the Court of first instance should 
allow the plaintiff to amend his plaint so as to state 
the ground of exemption from the law of limitation as 
required by that rule. 

Jogeshwar Roy v. Raj Narain Mitter, 31 ©, 195;8 0. 
W, N. 168; Gobinda Mal v, Santa, 26 Ind Cas. 441; 
83:P, R. 1914; 232 P. L. R. 1915, distinguished. 

Second appeal from the order of the Dis- 
trict Jadge, Ferozepore, dated the 27th June 
1917, setting aside that of the Sub-Judge, 
` First Class, Farozepore, dated the 30th April 

1917. : i 

Bakhshi Tek Chand and Mr. Lal Chand 
Mehra, for the Appellant. 

Mian Muhammad Sharif, 
Muhammad, Respondent, | 

JUDGMENT,—The fasts are fully stated 
in the judgment of the District Judge. 
I agree with him that upon a strict 
interpretation of Order VII, rule 6, Civil 
Procedure Code, read with section 4 of 
the Indian Limitation Act, the plaintiff, 
Lala Ramsukh Das, should have stated 
in his plaint, which was filed after the 
expiry of the period of limitation pres- 
scribed by Article 10 of Schedule I to the 
Limitation Ast, the ground upon whish he 
claimed exemption from the operation of 
the said Article. But it seems to me 
that a very strict interpretation of the 
aboye-mentioned provisions of the Civil 
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Procedure Code may lead to anomalous 
consequenses hardly contemplated by the 
Legislature, and, therefore, they should be 
construed in a reasonable and liberal 
spirit; and save under very exceptional 
circumstances, the Conrt of first instance 
should allow the plaintiff to amend his 
plaint so as to state the ground of 
exemption from the law of limitation 
as required by rule 6, Order VII, Civil 
Procedure Code. The principle Jaid down 
in Jogeshwar Roy v. Raj Narain Mitter (1) 
and Gobinda Mal v. Santa (2) is perfectly 
sound, but the facts of those cases are 
very different frora those of the present 
case, and the application of Order Vii, 
rule 6, Civil Procedure Code, did not 
entail a hardship there to the same 
extent as it would in a case like the 
present. As pointed out in the case of 
Gangadhar Sarkar v. Khawia Abdul Ajij (3), 
the bead-note of the- case reported as 
Jogeshwar Roy v. Raj Narain Mitter (1) 
is misleading. There may be many circum. 
stances under which a plaintif who has failed 
to observe the provisiong of rule 6 of Order 
VII aforesaid might “very properly be 
allowed to amend his: plaint and show the 
ground of exemption claimed by him from 
the law of limitation. 

I accept this appeal,’.set aside the 
judgment and decree of the District Judge, 
and direct that the plaintiff Lala Ram- 
sukh Das be permitted, on snch terms 
as to costs as the Court may think fit to 
impose, to amend his plaint so as to 
comply with the provisions of Order VII, 
rule 6, Civil Frocedure Code. The case 
is remanded to the Senior Subordinate 
Judge, Fercz3pore, who will restore the 
suit to its original number in the register 
of suits and deal with it according to law. 
The plaintiff, Lala Ramsukh Das, will pay 
the costs in this Court. Pleader’s fee Rs, 32, 


Appeal accepted; Case remanded, 


(1) 810. 195; 8 C. W. N. 168, 


pË 26 Ind, Cas. 441; 83 P. R. 1914; 232 P. L. R, 


(8) 2 Ind Cas, 77; 14 C. W., N. 128; 110, L. J. 34, 
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CALCUTTA HIGH COURT. 

APPZAL FROM APPELLATE Decree No, 2423 

oF 1916, 
May 17, 1918. 
Present:—Mr. Justise Teunon and Mr. 
Justice Richardson. 
HARI DAS BASAK—P tatintire — APPELLANT 
VETEUS 
RADHA CHARAN PODDAR— 
DEFENDANT— RESPONDENT, 

Co-sharers—One co-sharer erecting shed on portion 
of joint property—Other co-sharers, rights of—Jotnt 
_ possession, suit for. 

Defendant owned a plot of land jointly with the 
plaintiff and certain other co-sharers. On a portion 
of this land he erected a corrugated iron shed and 
let it ont to shopkeepers. Plaintiff brought a suit 
for joint possession of the piece of land built upon 
by the defendant. It was found thatatthe time of 
the construction of the shed no objection was taken 
by the plaintif or any other co-sharer and that the 
defendant never denied the plaintiff’s title: 

Held, that the plaintiff was not entitled to a decree 
for joint possession but could get a declaration of 
hig title as a co-sharer in the site [p. 497, col. 1.] 

Appeal against the decree of the 
Judge, Dacca,dated the29th July 1916, ravers- 
ing the decree of the Munsif, Munshiganj, 
dated the 6th of Marsh 19164, 

FACTS appear from the judgment. 

Babu Basanta Kumar Bese (with him Babus 
Upendra Dal Ray and Jitendra Kumar Sen 
Gupta), for the Appellant.—Before the 
diluvion the whole land upon which the 
shed has been erected was in the joint pos- 
session of the parties. Undoubtedly the land 
was notin the exclusive possession of any 
body. The plaintiff is entitled to recover 
joint possessionofthe property in which-he is a 
co-sharer with the defendant. The plaintiff 
_having been ousted. from the possession of 
the property to which he,.as a co-sharer, 
is entitled to have joint possession, he ought 
to succeed in this suit. Refers to Kumud Dal 
Roy Chowdhury v. Jagindra Mohan Roy (L). 

[Babu Dwarka Nath Ohakrabarty, for the 
Respondent, referred to Basanta Kumari Dasya 
v. Mohesh Chandra Shaha (2). | 

That oase is distingnisbable from the 
fasts and circumstances of this case. The 
land isa re-formed land, and the defendant 
having taken exelusive possession without 
the knowledge and consent of the plaintiff, the 
latter is entitled to recover joint possession. 

Babu Dwarka Nath Chakrabarty, (with him 
Babus Akhoy Kumar Banerjee and Jotindra 


(1) 22 Ind. Cas, 683; 18 ©. W. W, 609, 
(2) 21 ind. Cas, 621; 18 O. W. N. 328, 
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Nath Bose), for the Respondent.—There 
must be ouster and clear denial of the 
co-sharer’s title to give rise to a cause 
of action. That is not the case here. The land 
was lying under water. When it emerged 
from water the defendant raised a tin shed 
thereon. On no acovunt oan the plaintiff 
demand joint possession of the shed along with 
the defendant. Refers to Disendra Narain 
Roy v. Purnendu Narain Roy (98). 
Babu Basanta Kumar Bose replied, 


JUDGMENT. 


Tsvunon. J.—This appeal arises out of a dis- 
pute between two of a number of ao-sharers 
in a certain property. The plaintiffs’ share 
in the property, it appears, is 4 anpas 5 gandas 
while the defendant’s shareis 1/12ths. Within 
this property there is, itappears, a market place 
known as Mirkadin. The findings of fact 
are that a portion of this market diluviated 
some years ago; that some 7 years before 
suit the land now in question and other lands 
re-formed and that thersupon while the lands 
were lying waste, the defendants erected 
upon the portion in dispute a corrugated iron 
shed which is said to measure 40 info 90 oubite; 
that this shed is divided into compartments 
and by letting out the ‘sempartments to 
shopkeepers the defendant is realizing an 
income of Rs. 200 per annum. When 
the shed was erected, it does not appear that 
either the plaintiff or any of the oo-sharers 
took exception to its construction and the 
plairtif’s suit was not brought until 1322, 
that is, 4 years and some months after the 
erection of the building. The defendant hag 
at no time denied the plaintiff’s-title as 
oo-sharer, and it has further been found by 
the Subordinate Judge that in fact by the 
erection of thisshed no injury has been done 
by the defendant to the plaintiff. It 
has further been found that .in what is 
known as the Bandar there is a large extent 
of vacant land on which it is open to the 
plaintiff to build, 

On these findings of fact the learned 
Subordinate Judge has found that there 
was in faot no ouster of the plaintiff by 
the defendant and the plaintiff is, there. 
fore, not entitled to the decree for joint 
possession which be sought. On the whole 
we think that this case comes within the 


(3) 5 Ind. Cas. 171; 110, L. J. 189. 
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principles enunciated in the cases of Dijendra 
Narain Roy v. Purnendu Narain Roy (8) 
and Basanta Kumari Dasya v. Mohesh 
Okandra Saha (2) and that the learned 
Subordinate Judge is right inthe conclusion 
at which he has arrived. With this modi- 
fication that the plaintiff will have a 
declaration of his title as Zemindar to 44 
annas share in the site in question, this 
appeal is dismissed with costs. 

RICHARDSON, J.—I agree. Reference may be 
made tothe judgment of Mr. Justice Mahmood 
in Paras Ram v. Sherjit (4). In that 
judgment earlier decisions of this Court and 
other Conrts are referred to, which show that 
the principle on which we are acting is no 
new principle, but is well settled. 

f  Agpeal dismissed, 


(4) 9 A. 66l; A. W.N. (1887) 268; 5 Ind, Dec. 
(N. 8.) 878, 


LOWER BURMA CHIEF COURT, 
Civit REGULAR Sur No. 56 or 1915. 
May 31, 1917. 
Present:——~Mr. Justice Young. 

K. K. JANOO & Co.—Praintirrs 
Versus 


- JOSEPH HEAP & SONS, Lro.—Derenpants, 

Contract Act (IX of 1872), ss. 37, 38-—Performance, 
offer of, what is—Place of performance-——Interpretation 
of Statutes-—Illustrations to sections, value of. 

For an offer of performance to be valid, it 
must be complete and must satisfy all the require- 
ments of the contract as to delivery: it must, 
where the contract requires delivery ata particular 
ian d an attempt to deliver at that place. [p, 600, 
col. 1. 

Where the plaintiff contracted to deliver a certain 
amount of paddy atthe defendant's mill and sub- 
sequently wrote to the defendant to say that the 
paddy was lying at another mill and thatif the 
defendant was willing to take delivery after ex- 
amining the paddy, it would be brought to his mill 
at once: 

Held, that this was not a valid offer of performance 
within the meaning of section 38 of the Contract 
Act.inasmuch asthe paddy was not tendered at the 
defendant’s mill  [p. - 0°, col. z ] 

It is the duty of a Court to accept, if that can be 
done, the illustrations given under the sections of a 
Statute as being both of relevance and value in the 
construction of the text, and they should in no 
case be rejected because they do not square with 
ideas derived from another system of jurispru- 
dence as to the law with which they or the seotions 
deal. [p. 499, col, 1.) 
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Mr, B. Cowasji, for the Plaintiffs. 
Messrs. Connell and Banerji, for the 
Defendants. 
JUDGMENT,—-In this suit Messrs. 


Karim Kassim Janoo & Co. sue Messrs. 
Joseph Heap & Sons, Ltd., for breach of 
contrast, dated 14th July 1914, under which 
they undertook to buy from the plaint- 
iffs 50,000 baskets of rail and boat paddy 
at the price of Rs. 121 per 100 baskets 
of 45 Ibs, each and for Rs. 10,721 dam- 
ages made up as follows: Rs. 10,500 the 
difference between the contract price and 
the market rate, survey fees Rs. 192 and 
Rs, 29 certain railway and godown 
charges in respeot of certain paddy tendered 
but not accepted. 

The sole stipulations in the contract were 
that the paddy was to be “free from yellows” 
and was to be delivered into Messrs. Heaps’ 
cargo boats at their Pazundaung siding 
within July and August (vide Exhibit P, 
the bought note). 

On the 27th July the plaintiffs tendered 
seven wagon loads of paddy to the defend- 
ants which were not accepted. According 
to the defendants they contained new 
unripe grain, which plaintiffs agreed to 
replace as they were able to sell it at a 
profit: wide defendants’ letter of bth August 
1914—(Exhibit'C). The plaintiffs, though 
it is admitted that they sold the paddy 
in question at a profit, took exseption to 
the defendants’ act and wrote to them 
on July 30th, saying that the paddy had 
been rejected on the greund that it was 
new paddy and alleging that they had a 
perfect right to tender new paddy provided 
it was free from yellows and asking if they 
were going to reject all new paddy as 
they only intended to deliver such, and if 
they intended to reject it, if was no use 
going to the expense of formally tenders 
ing it. They also asked if it was rejected 
on auy other ground, 

On the Sth Augast, having received no 
reply, they again wrote and asked whether 
the defendants claimed that under the 
contract they ‘were en'itled to get old paddy _ 
and would refuse to take new paddy of 
the quality last tendered. On the same 
day the defendants wrote to them the 
letter already mentioned, in which they 
replied that their contract had always 
been for ripe sound grain of 1913-14 and 
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not of new 1914 erop, but that the 
- question of non-acseptance had never ariser. 
This last sentence wasan allusion to their 
contention that the tender had been with- 
drawn so to’ speak by consent, as the 
plaintiffs were able to dispose of it else- 
where to better advantage. It may, how- 
ever, be remarked that this contention was 
given up in the written statement, in which 
the defendants admitted that they had 
rejected the paddy as not being of con- 
tract quality. The defendants also stated 
that the plaintiffs had agreed to replace 
the paddy with good sound paddy. On 
the 7th Angust the plaintiffs replied deny- 
ing that they had promised to replace 
the paddy with paddy of any other 
quality and asking the defendants to state 
definitely whether they would take paddy 
of the quality which had been tendered 
and rejected. The defendants replied the 
following day reiterating their assertion that 
the question of acceptance or non-acceptance 
had never arisen and stating that until paddy 
was tendered, they were not in a position 
either to accept or reject it, 

At this stage of the dispute there were 
two courses open to the plaintiffs which 
were either to treat the defendants’ con- 
ducé as tantamount to a wrongful putting 
an end to the contract and sue them for 
the breach, or to sontinue the contract. 
The plaintiffs elected to adopt the latter 
course and tendered three more wagon loads 
which were again rejected, whereupon the 
plaintiffs again wrote on August 20th, 
Exhibit F, to the defendants asking for 
the reasons of such rejection. Tbe defend- 
ants replied on the 22nd August that they 
had rejected it .because it again consisted 
of new crop grain and was damaged, and 
on the 29th August the plaintiffs wrote as 
follows: “Referring to previous correspond- 
ence we have to point out that you 
have twice rejected paddy tendered to you 
on grounds which our clients consider 
untenable. We are now instructed to 
tender 14,800 bags of paddy now lying 
at Moola Dawood’s Dawbong Mill. We 
have to request yon to examine this 
paddy and say whether you will azcept 
it. If you will our client will cause it to 
be brought to your mill at once.” The 
defendants replied the same day declining 
to accept tender except at their own mill 
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in the customary manner, and the plaintiffs 
then wrote on August 3lst tothe defend- 
ants stating that it was apparent that 
they did not interd to take the paddy 
under any circumstances and adding as 
follows :— We hereby give you notice 
that as you have refused to take delivery 
of paddy of the quality mentioned in the 
contract our chent hereby cancels the son» 
tract.” 

From tbese words it is quite clear, and 
the plaintiffs do not contend to the sor- 
trary, that whether the defendants’ pre- 
vious conduct might or might not have 
justified the plaintiffs in putting an end 
to the contract, they had not done so, 
but had elected to keep it alive until the 
defendants’ refusal to inspect and stale 
whether they would accept the 14,310 bags 
of paddy lying at Moola Dawood's Daw- 
bong Mill. 

Up to this stage they kei the contrast 
alive and as printed out in Frost v. Knight 
(1), kept it alive for the benefit of the 
defendants as well as their own and 
enabled the defendants to take advantage 
of any supervening circumstanse which would 
justify them in declining to complete it. 

The defendants claim that this request 
that they should examine these 14,300 
bags at Moola Dawood’s Dawbong Mill 
was such a supervening circumstance, in- 
asmuch as if was no tender or offer of 
performance within the meaning of the law 
and that, therefore, the present suit must | 
be dismissed. They rely upon sections 37 
and 88 of the Contract Act. Section 37 
provides that the parties to a contract 
must either perform or offer to perform 
their respective promises, unless such per- 
formance is dispensed with or excused 
under any law. Whatever rights the dé- 
fendants’ former rejections might have 
conferred upon the plaintiffs with regard 
to cancelling the contract, had been ad. 
mittedly waived by the plaintiffs and 
unless their letter of 2:th August con- 
stituted a valid offer of performance, they 
cannct, in my opinion, be said either to have 
performed or to have offered to perform 
their promise or to be entitled to say that 
the defendants had wrongfully omitted to 
perform in turn their own promise. Whe. 


(1: (1872) 7 Ex. 111; 4l L, J, Ex. 78; 26 L. T, T 
20 W. R. 471. 


Vol, XLVI] 
JANOO & 00, v. JOSEPH HEAP & KONS, LTD. 


ther it was a rightful offer of performance 
depends upon the construction of section 
38, which provides inter alia that an offer 
to perform must ba unconditional and made 
at a proper place and time, 

Here the contract was to deliver paddy 
within July or August. It was offered within 
this period and there is, therefore, no objection 
as to tima, but the contract also provided that 
it was to be delivered into buyers’ cargo boat 
at the Pazundaung siding, and plaintiffs’ offer 
was not to deliver there, but to give 
Inspection at Moola Dawood’s Dawbong 
Mill and then deliver at defendants’ mill 
if defendants agreed to accept it. Can this 
be said to be an offer to perform at a 
proper place? What is meant bya proper 


place is not explained in section 38, pre- 
sumably because it is in each case a 
question of fact whether the place is or 


is not proper except that, as we see from 
the illustration, whena place for perform- 
ance has been mentioned in the contract, 
that place is the proper place also for 
the offer to perform. The illustration, runs 
as follows: “A contracts to deliver to B 
at his warehouse on the lst March, 1873, 
100 bales of sotton of a particular quality. 
In order to make an offer of performance 
with the effect stated in this section, A must 
bring the cotton to B’s warehouse on the ap- 
pointed day. ” 

Words could hardly be more emphatic or 
plain than the words “in order to make an 
offer of performance with the effect stated” and 
in Mahomed Syedol Arifin v. Yeoh Oot Qark (2) 
the Privy Council laid down “that it is the 
duty of a Court of law to accept, if that 
san be done, the illustrations given as 
being both of relevance and value in the 
construction of the text, and that they 
should in no oase be rejected because 
they do not square with ideas possibly 
derived from another system of jurisprudence 
as to the law with which they or the sections 
deal.” This was laid downin an appeal not 
from India but from the Strait Settlements, 
but the law laiddown is slearly of general 
applicationand was, moreover, enunciated with 
regard to a section reproduced from the 
Indian Evidence Act, as the judgment in 
question elsewhere states. The illustration 

(2) 89 Ind. Cas. 401; 21 C, W N, 257; (1917) M. W. 


N. ale Bom. L. R. 157; (1916) 2 A, O. 575; 86 L. J. 
P, a s 
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is, therefore, both of relevance and value, and 
where, as here,.it so emphatically states that 
in order to make an offer of performance with 
the effect stated in this sestion’” certain 
things are essential, it seems to follow 
that if these essentials are not complied 
with, the offer of performance cannot have 
the effect stated in the section. In the case of 
Mahomed Syedol Arifin v, Yeoh Oot Gark (2) 
the Court of Appeal of the Strait Settlements 
had held it safer to construe the section and 
illustrations on English lines, and their 
Lordships reprobated this, but in the pre- 
sent ease if we turn to English Law, we 
find that the law of tender is exactly the 
same in this respect as that laid down in 
the illustration. I san see no difference 
between a tender and an offer of per- 
formance. In Leake on Contracts,* 4th 
Edition, page 5€3, we find the two words used 
indiscriminately for the same act. Ha 
writes as followa— When a contract 
is due it may be dissharged by perform- 
ance according to the terms. A promise 
may be capable of performance independ- 
ently of any act or concurrence on the 
part of the promicee or it may be incapable 
of complete performance without some act 
or concurrence upon his part. Where the 
performance is dependent upon the concounr. 
rence of the promisee, the. promisor dis- 
charges his liability by a tender or offer 
of performance, so far as it can be completed 
on his part,’ A promise to deliver goods 
ig clearly a promise that cannot be com- 
pletely performed without the concurrence 
of the promisee, Startup v. Macdonald (3). 
But unless the offer is made at the place 
specified in the contract, the offer cannot 
be said to be as complete as it was possi- 
ble for the promisor to make it. Again 
in Anson’s Law of Contracts} 12th Edition, 
page 313, we read that “tender is an attempt 
to perform frustrated by the act of the 
other party,” and again that “Where in 
a contract for the sale of goods the 
vendor satisfies all the requirements of the 
contract as to delivery and the purchaser 
nevertheless refuses to accept the goods, 
the vendor is discharged and may either 


(3) (1848) 6 Man. & G. 598 at p. 610; 7 Sontt. N. R. 
269; 12 L, J. Ex, 477; 134 E., R. 1029; 64 R. R. 810. 


*5th Edition, page 684—Hd, 
414 Edition, pages 342.438-—Hd, 
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maintain or defend successfully an action 
for the breach of the contract.” Again 
it follows that unless the vendor has 
offered to perform at the place specified 
‘in the contract, be has not satisfied all 
the requirements of the contract as to 
Gelivery. Parke, B., in the same case 
of Startup v. Macdonald (3) at page 624 
stated as follows: “Where the thing to 
‘be done is to be performed ata certain 
place the tender must be to the other party at 
that place.” 

This particular case turnedon the ques- 
‘tion of time rather than of place, but 
the authorities are quite sufficient to 
establish the proposition that English Law is 
fully as strict as the illustration, Section 47 
lays down in India the law as regards 
time and place for performance and I 
have no doubt that the offer to perform, 
to be valid offer, must follow the same 
rule as laid down in the illustration 
to section 38 and that as Parke, B., 
tated at page 623, the law has fixed 
the rule and it is not to be left to 
a Jury to be determined as a question of 
‘practical convenience or reasonableness in 
‘each case. 

* In my opinion, therefore, for an offer of 
performance to be valid, it must be com- 
plete and must satisfy all the requirements 
of the contrast as to delivery: it must, 
where the contract requires deliyery at a 
particular place, be-an attempt to deliver 
af that place. In their letter of 29th 
August the promisees seem to have waived 
delivery at their Pazundaung siding and 
gonsented to takeif at their own Dawbong 
Mill; they were, of course, entitled to do 
- this,- but “I think tbey were fully within 
their rights in declining to inspect at 
Moola Dawood’s Mill or to accept tender 
of. paddy at any place other than that 
mentioned in-the contract or agreed to 
by both’ parties. The two mills seem to 


have been at most only about half a 
mile apart; but this seems to me imma- 
terial. In England the rules are so strict 


that} a tender of a large sum of money 
dscompanied by a demand for change is 
invalid: ihe tender or offer 
must be in accordance with the contract. 
This was not such an offer. The plaint- 
iffs themselves recognised this, for they 
said that if the; defendants would pass 


to perform. 


the paddy at Mulla Dawood’s Mill they 
would then deliver it at the defendants 
mill. There was no such term in the con- 
tract, and they could not import it. I 
must, therefore, hold that there was no 
valid offer of performance and that plain- 
tiffs’ suit must be dismissed so far as the 
two first and main items are concerned. 

As regards the small olaim of Rs, 29 it 
was practically disregarded by Oounsel. 16 
arose out of the second tender of three 
wagon loads; the defendants had a claim 
against the plaintiffs for certain gunny 
bags, and claimed a lien on this paddy 
for the payment, and detained it for 
some days. I do not see that they 
ware entitled to any lien and 1 think 
they are entitled to be reimbursed this 
amount. The result is that the suit must be 
dismissed with costs on Rs, 10,721 less 
Rs 29 or Rs. 10,692 and the defendants 
must pay the plaintiffs or deduct from their 
costs the sum of Rs, 29, 


Suit dismissed. 


MADRAS HIGH COURT. 
Civin Suit No. 219 oF 1917. 
November 2, 1917, 
Present:—-Mr. Justice Coutts-Trotter. 
Tas CLAN LINE STEAMERS Ltp.— 
PLAINTIFFS 
gersus 
Tae MUNICIPAL COUNCIL or 


COCANADA— DEFENDANTS, 

Madras District Municipalities Act (Mad. Act IV of 
1884), s. 58—Profession tax, liability for—Company, 
having chief office at one port, and emecuting shipping 
orders through that office at another port, liability of, to 
tan at both places—Carrying on of business, what 
amounts to—Contract for booking—Duty of Court to look 
to substance of transaction— Bill of lading, signing of, 
effect of. 

Where a Company which has ahead office at one 
place, where it pays profession tax, also carries on 
subsidiary business in another Municipal town 
through an agent who does not, ho wever, act independ- 
ently and except under instructions from the head 
office, the Lompany is not Hab.e to be assessed to 
profession tax at the latter place. [p. 607, col 1.] 

A merchant does not exercise his trade or calling 
in every place where he has customers. | if all that 
a merchant does in any particular place is to solicit 
orders he cannot be said t? exe.cise or carry on his 
trade in that place, what is done there being onl 
ancillary to the exercise of thet trade. [p. 603, ool, 1. 


Vol. XLVI] 


INDLAN CASES, 


501 


CLAN LINE STEAMERS LTD, V. MUNICIPAL COUNCIL OF COCANADA. 


Itis the duty of & Court to look at the question 
broadly and in substance rather than fix on some 
small incident in the conduct of the business and say 
that because there is a feature of business which 
involves the Company entering into some contract 
within a particular jurisdiction, ib carries on 
business there [p. 504, col. 1.] 

A bill of lading is evidence and sometimes conclu- 
sive evidence of the contract of affreightment, but is 
an te contract of affreightment itself. [p. 506, 
col, 1. 

Plaintifis, a shipping Company registered in 
Glasgow, owned a line of steamers plying between 
English ports and the East. Their chief office in India 
was in Madras, where they were represented by 
Messrs. Gordon Woodroffe and Co. and where they paid 
profession tax. They were also represented at 
Cocanada by Messrs. Ripley and Co., whose 
functions were to disburse the plaintiffs’ steamers at 
Cocanada, negotiate with shippers for shipment of 
their cargo on plaintiffs’ boats and receive payment 
by commission. The arrangements for shipping were 
made by Ripley and Co. through Gordon Wood- 
rofe and Co. at Madras, the booking space was 
made by order of Gordon Woodroffe and Co. 
and bills of lading were signed by Ripley and Co: 

Held, that looking to the substance of the matter, 
the business of making contracts on behalf of the 
plaintiff Company was carried on and controlled in 
Madras and that the activities of the Cocanada 
agents did not constitute a carrying on of business 
there by the plaintiff Company so as to render them 
liable for payment of profession tax to the defend- 
ants, the Cocanada Municipality. [p. 507, col. 1.] 

Mr. D. Chamter and Dr. Pandalai instruct- 


ed by Messrs. King and Partridge, for the 
Plaintiffs. 

Messrs. Venkatasubba Row and Radhakrish-~ 
nayya, for the Defendants, 

JUDGMENT.—This is a ease of gon- 
siderable general importance and, accord- 
ingly, although the sum of money involved 
is not large it has been brought as a test 
case to this Court. The plaintiffs, the Clan 
Line Steamers Ltd., are a Company 
incorporated under the English Companies’ 
Act having their registered office and their 
head plase of business in Glasgow. They 
own a line of steamers which ply between 
English ports and the east calling, among 
other places, at ports in Southern India, 
among them Madras, and Cocanadaon the 
Coromandel coast in Godavari Distriot. 
The defendants are a District Municipality 
constituted under the Madras District 
Municipalities Act of 1884, and they 
have demanded a profession tax from the 
plaintiff Company. 

The tax has been paid by the plaintiff 
Company under protest and they now sue 
to recover it. The claim is for three 
instalments, but I need only sonoern my- 


self with the third which was demanded 
on the 18th January last and paid on the 
30th, the other two being time-barred. 
The tax is leviable under sestion 53 of 
the Statute on every person who, within 
the Municipality, exercises any one or more 
of the arts, professions, trades, or callings 
specified in Schedule A. Schedule A, class I, 
will cover the plaintiff Company either 
under (i) as carrying on business as a 
Company or under (44) as shipowners, if 
they can be said to carry on business 
within the Municipality at all. 

The question is ultimately one of fact, 
but the facts must be examined in the 
light of their legal significance, and , this 
has been discussed in a number of cases 
in England. I reed not concern myself 
with the few Indian cases that were cited, 
because they do not profess to add any- 
thing to the principles derivable from the 
English authorities. Before going to those 
authorities I will state the broad outlines 
of the facts of this case. I shall have to 
go into them in greater detail hereafter. 
The agents for the Clan Line in Madras 
are Messrs. Gordon Woodroffe and Co. 
lt is not disputed that the Clan Line 
carry on business in Madras aud they in 
fact pay profession tax to the Madras 
Corporation. It is said that they also 
carry on business in Cocanada through a 
frm of Messrs. Ripley and Co. Ripley and 
Co. are a firm of merchants at Cocanada, 
and for the past eleven years they have 
had an arrangement with Gordon Woodroffe 
and Co., as representing the Olaa Line, 
whereby they disburse the Clan steamers 
at Cccanada, negotiate with the shippers 
for shipment of their cargo on Clan boats 
and receive payment by commission. The 
question is whether their activities at 
Cocanada, to use a non-committal phrase, 
constitute a carrying on of business there 
by the Clan Line within the meaning of the 
authorities. 


These authorities fall into two classes, 
whioh I may call for the sake of brevity 
the tax cases and the jurisdiction cases. 
As pointed out by Cotton, L. J., in Erichsen 
vy Last (1), there is a clear distinotion 
between the two classes of cases, a dis- 
tinction which I shall endeavour not to 


(3) (1882) 8Q R, D. 414; 51 L. J. Q B 86; 45 I, 
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lose sight of, but I do not think that the 
jurisdiction oases must be wholly rejected. 
Jt seems to me that they contain enuncia- 
tions of principle which can be applied at 
least mutatis mutandis to the other class 
of eases. The first case is Erichsen v. Last 
(1) itself. The question there was, whether 
a foreign telegraph Company established at 
Copenhagen was liable for income tax in 
the United Kingdom as exercising a trade 
within the United Kingdom. The Company 
had cables with terminals at Newbiggin 
and Peterhead worked by employees of the 


Company at Newaastle and Aberdeen 
respectively, It had a London office where 
messages were received for transmission 


vta Denmark to various places abroad. It 
was held that they carried on a business 
in the United Kingdom, and I think the 
gist of the decision is contained in the 
following passage from tbe judgment of 
Brett, L.J.: “I should say that, wherever 
profitable contrasts are habitually made in 
England, by or for foreigners, with persons 
in England becanse they are in England, 
to do something for or supply something 
to those persons, such foreigners are ex- 
ercising a profitable trade in England, even 
though everything to be done by them in 
order to fulfil the contracts ia done abroad.” 
The next case is Werle vy. Colquhoun 
(2). Werle and Co. were a French firm 
of wine merchants, in fact the proprietors 
of Yeuve Clicquot Champagne, and the 
question was whether they  oarried cn 
business in England through their agents 
Fenwick Parrot and Co. in Frenchurch 
street. The ground of the decision was 
slearly tbis: that contracts for the purchase 
of wine were made by Fenwick Parrot 
and Co. in England though they were 
transmitted to Werle and Co. to be executed 
from France. Lord Eeher, M. R., says 
thus at rage 760: “Upon the authority 
of that case [viz Erichsen v, Last (1)], if 
authority is required, but certainly on the 
facts of the present case, I have not a 
doubt that bere there was a trade carried 
“on in England where the contracts were 
made. The making of contracts in such a 
ease as the present is the whole substance 
and essence of the trade,and so the appel- 
lants exercised a business in Hrgland,” 


12) (1888) 20 Q. B. D. 768; 57 L. J. Q. B. 82°; 58 
L, T. 766; 86 W, R. 618; 62 J. P. 644, 


Fry, L.J., atpage 761 says: ‘They do not 
make merely an occasional contract through 
these agents, but tbey are in the habit of 
making contracts through them. Those 
contracts are so made in England. Now, 
pausing there, if appears to me that a most 
important part, perhaps the most essential 
part, of the business of a champagne merchant 
was exercised by the appellants through the 
intervention of their agents within the 
United Kingdom.” There was a distinct 
finding in that case that the agents did 
not merely make themselves the channel 
for the transmission of orders which could 
only be accepted by the principals in 
France, but actually concluded sontracts 
binding on the principal. This is clear 
from what Lord Esher says on page 768: 
“The agent is, if he san, to obtain orders 
for the purchase of the wine at the fixed 
price. It is suggested that he had no 
authority to receive these orders as con- 
tracts, but that all he could do was to 
forward them to Rheims for acceptance 
there. It seems to me that the inference 
is irresistible to the contrary.” The next 
case is Grant v. Anderson (3). That 
was a jurisdiction case, the question 
in which was whether a writ against a 
Scottish firm sould be served upon their 
London agent. In it appears olearly the 
distinction between the tax oases and the 
jurisdiction cases, which [ take to be 
broadly this: that a person is liable to 
be taxed if he carries on business within 
the jurisdiction but he oan only be sued 
if he can be said to hare a place of 
business within it. At the same time the 
Judges both in the Divisional Court and 
in the Court of Appeal slearly intimate 
that, in their opinion, the state of things 
in that case did not amount even to 
carrying on business in london, apart 
from the question of having a place of 
business there. There the defendants had an 
agent named McCallum with a London 
office. He obtained orders for them in 
London which he transmitted to Scotland 
to his principals to assept or not as they 
chose. Lord Esher says at pagell6: “If 
he gets an order whish they accept, he 
gets a commission, but if they do not 
accept it, he gets no commission. When 


` (8) (1892) 1 Q. B. 108; 61 L. J. Q. R. J07; 66L. T. 
19. 
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he gets an order he has no power himself 
to accept it; allhe has to do is to send it 
on to Scotland, that the defendants may 
say whether they will accept it or mot, 
and in most cases, if they do accept it, 
they deal direstly with the person giving 
the order.” A little later he says: “His busi- 
ness is to obtain orders which are in law and 
in fact mere proposals.” Grainger & Sons v. 
Gough (4) was another case of a French cham- 
pagne merchant, in this instanse Roederer 
and Sons. This was a tax case. The 
decision again went on the broad ground as 
to whether contracts were made forthe sale 
of Roederer’s wine in England. See 
Lord Herschell at page 334 and Lord Watson 
at page 340, and specially the observa- 
tions of Lord Herschell at page 335: 
In the first place, JI think there is a 
broad distinstion between trading with a 
country and carrying n trade within a 
country, Many merchants and manufac- 
turers export their goods to all parts of 
the world, yet I do not suppose any one 
would dream of saying that they exercise 
or carry on their trade in every country 
Jin which their goods find customers. When 
it is said, then, thatin the present case 
England is the basis of the business, that 
the wine was to be sorsumed here, and 
that the business done would remain 
undone but for the existence of the ous- 
tomers in England, I cannot accept this 
as proof thet M. Roederer carries on his 
trade in this country. It would equally 
prove that every merchant carries on 
business in every country to which his 
goods are exported, ga. ee a 

aaa How does a wine 
merchant exercise his tradeP I take it, by 
making or buying wine and selling it 
again, with a view to profit. If all that 
a merchant does in any particular country 
is to solicit orders, I do not think he can 
reasonably be said to exercise or carry 
on his trade in that country. What is 
done there is only ancillary to the exercise 
of his trade in the country where he 
buys or makes, stores, and sells his goods.” 
The La“ Bourgogne” (5) was a jurisdiction 
case, but inasmuch as it decided that 


(4) (1896) A. ©. 325; 65 L.J. Q. B. 410; 741. T. 
435: 44 W. R 561; 60 J. P. 692. 

(5) (1899) A. ©. 481; 68 L. J. P.C. 104 80L. T. 
845; 8 Asp. M. O. 550; 15 T. L. R. 424, 


the defendants had a place of business 
in England, it is obviously a oase that 
can be relied upon by the present defend- 
ants for the less wide proposition that 
the business was carried on within the 
jurisdiction, if the facts are truly ana- 
logous to the facts of the present case. 
A French Steamship Company were lessees 
of an office in London of which they 
paid the rent, where they established a 
certain Fanet with the title of Agent- 
General. In that capacity he secured 
freight and passage engagements, collected 
freight and transmitted it to the Company, 
paid dues and forwarded and- delivered 
goods carried by the Company. It was 
held that the business that was sarried 
on by him was the business of the Company. 
Dunlop Pneumatic Tyre Co. v, Actien Gesell. 
schaft Fur Motor §c. & Co.(6) wasa very 
peculiar case and was a jurisdiction case. A 
foreign firm took a stand at the Crystal 
Palase sysle show and installed in charge 
of if an agent to exhibit its goods and 
take orders for them. It was held that, 
during the show, the Company had a 
place of business in England. Again the 
chief test applied was whether or no 
contracts were concluded binding upon the 
Company at the stand. In fo ell and 
Christmas vy. Oommisstoner of Taxes (7) 
the appellants carried on a business of 
provision commission agents, having produce 
consigned to them from New Zealand which 
they sold on commission. They made 
advances through New Zoaaland, Banks to 
the consignors of the produce against the 
security of the shipping documents. They 
kept a salaried servantin New Zaaland, who 
made an arrangement with the shippers 
as to the prodacs they would send and 
fixed the amount of the advance that was 
to be made. It was held that the business 
was not carried on in New Zaaland but 
that the business was the selling on com- 
mission in the London market, This is a 
strong case, because the appellants actually 
kept a salaried servant devoting his whole 
time to their affairs in the sountry where 
the tax was scught to be levied. The 
reason for the desision I eonaeive to be 

(6) (1902) 1 K. B. 342; 71 L. J. K. B. 284; 86 L. T- 
472. 50 W. R 226; 18 T. L. R 229; 19 R P. ©, 46. 

(71 (1903) A, 0. 46; 77 L. J. P. 0, 81,97 L. T. 651; 
94 T. L. R. 32. 
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hat Messrs. Lovell and Christmas were 
not themselves purchasers of the goods 
but only agents to sell on commission. It 
is difficult to see how it could be argued 
that there was not a making of contracts 
by the Company in New Zealand. There 
were at least the contrasts involved in the 
advances made against the shipping docu- 
ments, which must have entailed on the 
New Zealand shippers the obligation to 
repay any sum by which the price realised 
by the produce in London might fall 
short of the advance made against it. I 
take it that their Lordships must have 
held that the transactions regarding the 
advances were so subsidiary and ancillary 
to the main business of sale in London 
that it was right to regard the Company 
as substantially carrying on their business 
in London and nowhere else. I regard the 
decision as a clear indication that it is the 
duty of a Court to look at the question 
broadly and in substance rather than fix 
on some small incident in the conduct of 
the business and say ‘here is a feature of your 
business which involves your entering into 
some contracts within this jurisdiction, 
therefore you osarry on business here.” 
Saccharin Corporation vw. Chemische Fabrik 
von Heyden  Actiengesellschaft (8) does 
not assist me not merely because it 
is a jurisdiction case but because, as is 
apparent from the judgment of the Lords 
Justices, it turned entirely on the weight 
to be attached to different parts of the 
evidence in the case. One important 
feature of it was that the agent apparently 
had in his possession and control a stook 
of his principals’ goods of which he could 
dispose without sonsulting them. Aktzessels- 
kabet Dampskib “Hercules” vy. Grand Trunk 
Pacific Railway (9) only decided, that if the 
directors of a Company transact their 
financial business within the jurisdiction, it 
does not avail them that their railway 
undertaking is situated and carried 
on outside it. OO Kwa v. Forsbacka 
Jernverks Aktiebolag (10) is a jurisdiction 
case, but there is one passage in the judg- 
ment of Buckley, L. J., which, I think, has 


(8) (1911) 2 K. B. 516; 80 L. J. K. B, 1117; 104 L. 
RB 


T. BRB. 

(9) (1912) 1 K. B. 22% 81 L. J. K.B. 189; 1C5 L. 
T. 695: 56 S. J. 51; 28 T. L. R. 28 

(10) (1914) 1 K. B. 715; 83 L. J, K. B, 561; 110 L 
T, 464; 58 S. J. 282; 30 T, D. R. 242, 


an important bearing on the present case. 
In that oase the defendants were a Swedish 
Corporation who employed in London as 
agents the firm of C. & J.Svedburg. C. & 
J. Svedburg were the London branch of 
C. & J. Svedburg at Stockholm in Sweden. 
At page 720 the learned Lord Justice says: 
“Whenever they (7. e., C. and J. Svedburg) 
sell the defendants’ steel they do so ex- 
pressly as agents and after submitting the 
inquiry to their Stockholm house, who in 
turn obtain from the defendants the price 
and terms upon which they are prepared 
to sell. When the agents in London have 
obtained the price and terms they submit 
them to the buyers, and if the buyers 
accept them, they then sign the contract 
as agents fer the defendants. The agents 
have never sold any steel manufactured by 
the defendants except as agents and in 
the manner indicated. They have no con- 
trol over the way in which the defendants 
do their business and have no general 
authority from them with regardto making 
contracts.” It is clear that the learned 
Lord Justice was not considering the ques- 
tion as to whether they had a place of, 
business merely but as to whether they 
were carrying on a business, for he says 
at page 718: “Ifthe acts relied on in this 
case amount to a carrying on of a business, 
there is no donbt that those acts were done 
at a fixed place of business.” Therefcre 
the sole question for determination was 
whether that which took place amounted to 
a carrying on of a business in London and the 
decision of the Court of Appeal was that it did 
not. In Thames and Mersey Marine Insurance 
Oo. v. Societa di Navigazione a Vapore del Lloyd. 
Austriaco (11) the decision was adverse 
to the foreign firm on very strong facts. 
The following observations of Buckley, L. d., 
seem to me to have some bearing on the 
present question: “The test in each oase 
is to find the answer to the following 
question, does the agent in carrying on - the 
foreign Corporation’s business make a contract 
for the foreign Corporation or does the agent 
in oarrying on the agents own business 
sell a contract with the foreign Corpora- 
tion?” 

These being the principles by which I 
amto be guided, the facta of the present 


(11) (1914) 111 L. T, 97; 30 T. L. B. 476, 
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sasa must be examined. I had before me 
fwo witnesses, Mr. Strouts, the manager of 
the Shipping Department of Gordon Wood. 
roffe and Co,, and Mr. Hunter, a partner 
in the firm of Ripley and Co., who is in 
charge of their Cocanada business. They 
have placed the whole of the relevant facts 
and documents before the Court, and their 
evidence, as one would expect, is not 
challenged in any respest. 1 do not think 
any question arises with regard to cargo 
discharged at Cocanada. As a matter of 
fact hardly any cargo is discharged at 
Cocanada, as it is almost exclusively an 
exporting town. If, by chance, any cargo 
does go there it is discharged from the 
ship into lighters provided by the holders 
of the bills of lading and it is not handled 
by Messrs. Ripley and Co. They may 
occasionally collect freight and transmit it 
to Gordon Woodroffe and Co., but I do 
not think if is in evidence that they 
actually have done so, and Mr, Venkatasubba 
Row did not invite me to draw any ccn- 
slusion in his favour from anything that 
took place in regard to carto discharged at 
Cocanada. The whole discussion ranged 
round the course of business with regard 
to cargo shipped at Cocanada. Ripley and 
Co. made the arrangement to act for the 
Clan Line Steamers with Gordon Woodroffe 
and Co. some ten years ago, and the 
letters evidencing that arrangement have 
been put in. They are themselves fairly 
large shippers. They get commission on 
their own shipments and a smaller eom- 
mission on other people's shipments. In the 
important matter of booking space in out- 
going ships for cargo to be embarked at 
Cocanada it is abundantly slear that they 
have no controlling voice whatever. Most 
of the arrangements for shipments are made 
by the Cocanada merchants with Gordon 
Woodroffe and Co. in Madras either direatly 
or through shipping brokers in Madras. Some- 
times the Cocanada shippers apply to Ripley 
and Co. to get them space on a Clan Line 
Steamer. Ripley and Co. have no authority 
to give space even for a box of cigars without 
the previous authorization of Gordon Woodroffe 
and Co. 1f application is made to them for 
gargoroom they forward itto Gordon Woodroffe 
and Co. at Madras, and Gordon Woodroffe 
and Co. generally send what is called an 
engagement form to the intending shipper, 


If time is short, Gordon Woodroffe and 
Co. telegraph to Ripley and Co. instructions 
as to what amount of room is available 
for the proposed shipper. The course of 
business is clearly seen from a specimen 
letter dated the 30th August 1916 re- 
lating to &S. Maclachlan. On receiving 
authorization from Gordon Woodroffe and 
Co., Ripley and Co. issue a shipping order 
to the shipper. Armed with this he takes 
his goods to the ship, obtains the mate’s 
receipt and in due course the bill of 
lading. The bill of lading is signed by 
Ripley and Co., for the Master. Ocoasionally 
it happens that goods are put on board 
in a slightly damaged condition. The skip- 
pers are, of course, anxious to obtain clean 
bills of lading and can only do so on 
signing indemnity forms. These are ad- 
dressed to Ripley and: Co., and a specimen 
was put in of a firm of Vavasseur 
and Oo., Ltd., dated the 2nd May 1917. 
They. also collest freight and disburse the 
ship. Most of the course of business is 
clear from the specimen account dated 
the 15th September 1917 relating to the 
voyage of the Clan Stuart. With regard 
to the disbursements a large portion of 
them consists in payments for stores sup- 
plied to the ship. 

The evidence regarding these stores is 
that contracts are made by Gordon Woodroffe 
and Co. with the suppliers at Cocanada for 
certain rates for each article in the 
schedule. Ripley and Co. have nothing to 
do with the formation of those contracts. 
When the ship arrives off Cocanada, the 
Captain specifies what quantity he wants 
of each article. The goods are put on 
board by the contractor and Ripley and 
Co. pay the bill according to the scheduled 
rates in the contract. 

Three points have been taken for the 
defendants. The first is with regard to the 
booking of cargo space. It is said that in 
those cases where the shipper applies at 
Oocanada to Ripley and Co. for sargo 
space and ultimately gets from them a 
shipping order, that constitutes a making 
of a contract by the Clan Line at Cocanada. 
It is said that the fact that Ripely and 
Co. cannot make the contract without 
the express authority of Gordon Woodroffe 
and Co. is not to the point, and that the fact 


‘remains that they do make the gontract 
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The contention seems to be disposed of by the 
observations of Buckley, L. J., in O’ Kura v. 
Forsbacka Jernverks Aktiebolag (10) which I 
have already cited, Even apart from that, I 
think the course of business here shows 
clearly that in the vast majority of cases 
the real contrast is made direct with 
Gordon Woodroffe and Co. at Madras by 
means of the engagement form and that 
the shipping order is a mere piece of 
office machinery to carry out the contract 
contained in the engagement form. In the 
occasional case where the shipper applies 
so late as to necessitate telegraphic oom- 
munication to Madras, I think that Ripley 
and Co. are and are recognised to be 
mere conduit pipes to obtain the assent 
of Gordon Woodroffe and Co. to the pro. 
posal of the ‘shipper; and I do not think 
that Ripley and Co. can in any real sense be 
said to make a contract with the shipper. 
The next point relied upon was that 
Ripley and Co, signed the bill of lading 
and if is said that, as they signed the 
contract of affreightment, that is coon- 
clusive of the matter, The bill of lading 
is no doubt evidence of the contract of 
affreightment and in most ‘sases it is 
practically conclusive evidence of it; but 
if is never perhaps, and certainly very 
trequently not, the contract of affreight- 
ment itself. See per Lord Bramwell in 
Sowell vy. Burdick (12) and Serutton on 
Charterparties and Bills of Lading, Article 
3. It 18 not the contract of affreightment 
where there is a charterparty: nor i think 
where there is any antecedent document 
undertaking the carriage of the goods. In 
this case if is clear that the real son- 
tract of affreightment is contained in the 
engagement form or in the telegram of 
authorization in the exceptional oases where 
there is no time to send an engagement 
form. I am, therefore, of opinion that 
there is nothing in the faot that Ripley 
and Co. sign the bills of lading to warrant 
the deduction that the Olan Line carry on 
business at Cocanada, The modern practice 
of having bills of lading signed by the 
local agents rather than by the captain 
is one of commercial convenience, it having 
become evident that the commersial side 
ot the ship’s business oan be better trans- 


(12) (1885) 10 A. C. 74 atp. 10554 L.J. Q B. 
126; 52 L. T. 445; 33 W. R. 461 6 Asp. M, C. 358, 


acted in an office with a proper olerioal 
staf than by the master. But suppose 
that this case had arisen in the old days 
when the bills of lading were signed by 
the master who is unquestionably the agent 
of the shipowners, if the contention on 
this point for the Municipal Council were 
sound, it would follow that the Shipping 
Company transacted business within the 
meaning of the taxing Statutes at every 
port of call at which the master of the 
ship gives bills of lading. Such a son- 
clusion to my mind is commercially too 
absurd to be accepted. 

The last contention on behalf of the 
Municipal Council is a highly technical 
one and is based on that unforiunate 
section 3 of the Indian Contrast Aot. 
The argument is this: Suppose an intend- 
ing shipper to forward through Ripley 
and Co. a request for cargo space to Gordon 
Woodroffe and Co. at Madras; Gordon 
Woodroffe and Co. send an engagement 
form to Ripley and Co. at Cocanada, to 
hand on to the shipper. That form con- 
tains the acceptance and completes the 
contract, And it is argued that as the 
contract only becomes complete when the 
acceptance reaches the shipper, the con- 
tract is finally made at Oovanada, because 
Gordon Woodroffe and Co. could recall 
that at any moment before it reached the 
shipper: Ripley and Co. acted entirely 
under their orders, and therefore the post- 
ing of the engagement form at Madras to 
Ripley and Co. was not an irrevocable 
acceptance of the offer. The first thing I 
have to say about this is that there is no 
evidence that that has ever actually been 
done, Mr. Stronts says that the regular 
thing is to post the engagement form to the 
shipper direct and he knows of no instance 
where in fact it was sent through Ripley 
and Co. Mr. Hunter says that he can 
recall no actual instance either, but he 
says quite frankly that ke is not prepared 
to say that it never happened and that 
if Gordon Woodroffe and Co. did send 
an engagement form filled in with the 
name of a particular shipper at Cocanada 
he would, as a matter of course, hand it 


over to the shipper. Apart from that 
question of fact I tlink the 
argument though superficially ingenious 


is really unsonnd. If such a transaction 
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took place. I think the only possible 
inference is that the shipper, who knows 
that Ripley and Co. have no authority to 
accept or reject until they hear from Gordon 
Woodroffe and Co., must be taken to hand 
Ripley and Co. his request to be forwarded 
to Madras fur acceptance or rejection there 
and not for acceptance or rejection at 
Cocanada. I think he may be regarded 
as selecting Ripley and Uo. as a mere 
channel for ascertaining whether or no 
Gordon Woodroffe and Co. have assepted 
his offer in Madras. In any case I think 
that even if this case did occasionally 
happen once in a way and did amount, 
in odd instances, to a contract being 
technically in law concluded in Cocanada, 
I onght to take the broader view in obedience 
to the authorities and look to see where 
in substance the business of making con- 
tracts of the Clan Line was carried on and 
controlled. That was clearly in Madras 
and I must hold that tbe Clan Line does 
not carry on the business of shipowsers 
in Cocanada. That sonolusion is not 
affected by the fact that Ripley and Co. 
put the name of the Ulan Line on their 
office paper and describe themselves as its 
agents. More than one case shows that 
this is an immaterial factor. f 

There must be judgment for the plaint- 
iffs for Rs. 50 and taxed costs. I will 
certify for two Counsel and costs of filing 
suit at Cocanada. 

M., 0. P. 

Luit decreed, 


CALCUTTA EIGH COURT. 
APPKAL FROM APPELLATE Decree No. 1773 
oF 1918. 

May 6, 1918. 
Present:—Mr. Justice Fletcher and Mr. 
Justice Smither. 
KHIRODE CHANDRA GHOSE 
AND ANOTHER— DEFENDADTS 
Nos. 1 AND 2— APPELLANTS 

versus < 
MIDNAPORE ZEMINDARY 
COMPANY, LIMITED, AND OTHERS 
—— PLaINTIFFSs— RESPONDENTS. 


for benefit of men and cattle—Tank silted up— 
Forfeiture of lease. 

Plaintiff granted a lease of a plot of land to the 
defendant from generation to generation, on con. 
dition that the latter would dig up a tank for the 
benefit of men and cattle and dedicate it with 
% view to please God. The defendant dug up the 
tank but it subsequently became silted up and 
the plaintiff, thereupon, claimed to re-enter on the 
land on the ground of forfeiture of the lease for 
breach of its condition: 

Held, that the plaintiff was not entitled to re- 
enter, (a) because the tenant was not by the terms 
of the lease bound to maintain the tank in a good 
condition, his only dnty being to excavate it and 
(ò because the lease did not authorise the land- 
lord ts re-enter on breach of its condition, [p. 508, 
col, 2. 


Appeal against the decree of the Addi- 
tional District Judge, Midnapore, dated 
the 25th May 1916, reversing that of 
the Munsif, Additional Court at Gorbetta, 
dated the 22nd January 1915, 

FACTS appear from the judgment. 

Babu Sarat Chandra Roy Chowdhury (with 
him Babu Satya Oharan Sinha), for the 
Appellants.-Plaintiffs’ predecessors granted 
the land rent free to the predecessors of 
the defendants by a lease of the year 1271 
B.S, The lease recites that the grant is 
made on condition that the grantee would 
excavate a tank on the land “for the benefit 
of men and oattle’-and dedicate it witha 
view to please God and that thereupon he 
would enjoy the same “from generation 
to generation.’ The landlord now wants to 
re-enter on the land on the ground that 
the lessee has failed to maintain the tank 
in good condition. Upon the terms of the 
lease the landlord has no right of re-entry 
ag there is no forfeiture clause in the lease. 
The lower Court has referred to a oase 
reported as Birendra Kishore v. Akram Ala 
(1), but that case has no bearing. 

Mr. W. N. Sen Gupta (with him Babus 
Promotha Nath Das for Babu Probodh Ocomar 
Dos), for the Respondents.—In the lease 
no rent is reserved, therefore it is not a 
lease bnt a grant for a public purpose; 
the whole object is to benefit the public, 
Lease is defined in section 105 of the Trans- 
fer of Property Act:some sort of rent 
must be reserved. It is, therefore, not a 
lease but a grant on cartain conditions. 
The grantees vannot retain the land, as they 
have failed to fulfil the conditions mentioned 


(1) 18 Ind. Cas. 513; 15 C, L. 7. 194at p. 199; 14 


Landlord and tenant-——Lease for digging up tank OC. W.N. 804; 39 C. 439. 


508 


INDIAN OASES. 


[1918 


KAIRODE CHANDRA GHOSE V, MIDNAPORE ZEMINDARY CO., LTD. 


in the dosument. Even if it be taken to 
be a lease, under clause (0) of section 108 of 
the Transfer of Property Act the lessee oan- 
not divert the land for whish it was let 
out to other purposes under clause (g) 
of section 111 of the Transfer of Property Act, 
There must be some express condition for 
re-entry on a breach of the conditions, 
But in this case there is uo stipulation re 
garding the covenant one way or other, 
Still the lessee cannot retain the land when 
the purpose for which it was granted ceases 
to be fulfilled. 

Babu Sarat Chandra Roy Ohowdhury was 
not heard in reply. 

JUDGMENT, 

Fretcaer, J.—This is an appeal by the 
defendants Nos. 1 and 2 against the deci- 
gion of the learned District Judge of Midna- 
pore, dated the 25th May 1916, reversing 
the decision of the Munsif of Gorbetta, 
The case is a perfectly short and simple 
one. The plaintifis sued to recover pos- 
session of a piece of land let out on lease 
to the predecessor of the defendants-appel- 
lants, The only question is whether on the 
terms of that lease in the events that have 
happened the plaintiffs are entitled to re- 
cover possession. The lease is in a very 
few words. It states that the lessee boing 
desirous to excavate a tank and having 
filed an application therefor, according to 
the desire of the lessor 7 bighas 18 cottas 
of land is granted within certain boundaries 
and that the lessee, for the benefit of men 
and cattle, digging up a tank and dedi- 
cating it witha view to please God, is to 
enjoy the same from generation to gene- 
ration with great felicity. The view cf 
the plaintiff Company is this: That this 
was not a lease for the benefit of the lessee 
to be enjoyed by him and his descendants 
from generation to generation in greàt feli- 
city, but that the primary object of the 
lease was the digging up of a tank for the 
benefit of men and cattle and dedicating 
the same with a view to please God. It 
is said that there has been a breach of 
those conditions, namely, that the tank has 
now become silted up and that, thereforo, 
it is of no use to men and cattle. I do not 
profess to know, bat Mr. Roy Chowdhery 
tells us that this is the common form of 
leases of tanks in this country. Whether 
that is so or not I donot know and, in 


the present case, that does not matter, The 
present anit is a suit for ejestment on the 
ground that the lessee. has forfeited the lease 
by reason of there having been a breach 
of the conditions contained therein. There 
are many answers to that. First of all, 
there was no obligation cast on the lessee 
fo maintain the tank in a- good condition. 
The only thing he had to do was to dig 
it up so asto benefit men and cattle and 
dedicate the same in order to please the 
Almighty, There was nothing stated in 
the lease which compelled the lessee to 
maintain that condition for ever; and if 
one reads the lease that way, it certainly 
does give force to the clause that the lessee 
should enjoy the same from generation to 
generation in great felicity. There is an- 
other answer. This is an action to recover 
possession of land, on the breach of an 
express condition. There is no clause of 
re-entry and the lessor cannot re enter 
where there is no clause authorising that. 
I think on the whole that this is a clear 
case in which no re-entry can be made, 
It is suggested in the present case that 
we should adjudicate on the question as to 
whether this is a charitable trust for the 
benefit of men and cattle in the neighbour. 
hood and whether the lessee is entitled to 
permit this tank to remain as a nuisance. 
The first point obviously we cannot ad- 
judicate on in this suit. On the second 
point, if the tank has really become a 
nuisance, there are suitable provisions to 
have the nuisance abated. I think the pre- 
sent appeal ought to be allowed and the 
judgment and decree passed by the learned 
District Judge set aside and the decision 
of the Munsif restored with costs to the 
appellants in this Court and in the lower 
Appellate Court. 


Smitaer, J.E agree. 
Appeal allowed. 
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PATNA HIGH COURT. 
APPEAL From ORIGINAL Decrez No, 2 op 1916. 
May 28, 191%. 
Present:—Mr. Justice Roe and Mr. 
Justice Coutts. 
Babu JODHAN PERSHAD SINGH AND 
OTHERS—DerenDants— APPELLANTS 
versus 


Babu NANHKU PERSHAD SINGH 

AND OTHERS — PLAINTIFFs-—RESPONDENTS. 

Limitation Act (IX of 1908), ss 2 (7), 5—‘Reasonable 
view, meaning of—Good fatth—Appeal filed beyond 
limitation, owing to negligence of Pleader—Extension of 


time—Sufficient cause—Court Fees Act (VII of 1870}, 
S. 4, 

“Reasonable view,” when used in connection with the 
words “good faith” as defined in the Limitation Act, 
section 2, clause 7, implies that what was done was 
done with due care and attention [p. 410, col, 1.] 

Wanton negligence on the part of a legal adviser 
is not a sufficient ground for the exercise of the 
Court’s clemency under section 6 of the Limitation 
Act. [p-511, col. 1.] 

Where owing tothe gross negligence of the appel- 
lant’s legal adviser the memorandum of appeal was 
filed bearing insufficient Court-fee and the deficit 
was not made up till after the expiry of the period 
of limitation: 

Held, (1) that under section 4 ef the Court Fees 
Act the memorandum could not be considered to have 
been properly filed till the deficit in the Court-fee 
was paid; [p. 61], col. 1.] 

(2) that the deficit in the Court-fee having been 
paid after the expiry of the period of limitation, the 
appeal was barred by time, and that the negligence 
of the legal adviser was not a sufficient cause for 
extending the period of limitation under section 5 of 
the Limitation Act, [p. 513, cols. 1 & 2.] 


Appeal from a decision of the Sub- 
ordinate Judge, Patna, 

Messrs. P. K. Sen and Abani 
Mukerji, for the Appellants. 

Messrs. Manuk, Ganesh Dutt Singh, Jalgobind 
Prosad Singhand Debendra Nath Das, for 
the Respondents. 

JUDGMENT.—A preliminary objection 
is taken in this case that the appeal is 
barred by limitation. The fasts of the 
case are that the plaintiff-had a mortgage 
upon property which constituted part of 
an entire revenue-paying estate. The 
mortgage bad been created by defendant 
No. 1, who had sold” his interests to 
defendants Nos. 2 to ll. ln the deeds 
of sale transferring the property to these 
defendants a provision had been made for 
the immediate payment of the mort- 
gage money to the plaintiff mortgagee No 
payment was made in accordance with 
this contract, but shortly after the trans- 


Bhusan 


fer of the property the estate was put up 
for sale for arrears of revenue and pur- 
chased by the defendants Nos. 12, 13 and 
14. The mortgagee, in instituting his 
suit upon ths mortgage, alleged that the 
defendants Nos. 12,18 and 14 were not in 
any sense of the word purchasers at a 
sale for arrears of revenue; that in fact 
the revenue had been purposely withheld 
and a collusive sale effected in the Collec- 
tor’s Court; and that there had been no 
change in the proprietorship of the pro- 
perty, defendants Nos. 12, 18 and 14 being 
mere benamidars or trustees of the defend- 
ants Nos. 2 to 1]. He, therefore, sought to 
enforce his mortgage notwithstanding the 
revenue sale. The learned Subordinate Judge 
found as a fact that the plaintiffs’ alle- 
gations with regard to the position of 
defendants Nos. 12, .18 and 14 were 


correct, They were not purchasers of the 
property, they were merely trustees for 
the former holders. He, therefore, 


decreed the plaintiffs’ suit and made an 
order that the mortgage property be brought 
to sale. The defendant No. 15 was a 
purchaser of the interest of defendant No. 
13 in a four-anna share of the property 
which purported to have passed by the 
revenue sale. Defendants Nos. 12, 18 and 
15, therefore, appealed against the decree, 
their grounds of appeal being as follows:— 


1. For that on the evidence adduced 
the Court below is in error in holding 
that the appellants are farzidars of the 
defendants Nos, 2 to 11. 


2. For that onthe evidence adduced in 
the oase the-Court below has erred in 
holding that the revenue sale was brought 
about by the frand of the defendarts 2nd party. 


3, For that the Court below ought to 
have held that the purchase made by the 
appellants was free from all encumbrances 
and, therefore, ought to have dismissed the 
suit against the appellants, 

4 For that the Court below ought to 
bave dismissed the suit against the appel- 
lants as barred under. section 86 of Act 
Xi of 1+59, 

5. For that the Court below has misread 
and misunderstood the provisions of section 
36 of Act Al of 1859, in holding that 
the section does not apply in the present 
case. 
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6. For that the Court below ought to 
have dismissed the suit as barred by 
limitation. 

7. For that the Court below has erred 
in allowing the petition filed by the 
plaintiff for amendment of the plaint. 

8, For that the Court below ought to 
have held that the appellants were bona 
fide purchasers for value and that they 
were not party to the alleged fraud and that 
their purchase was free from encumbrances, 

9, For that the findings arrived at by 
the Court below are not sufficient in law 
to prove the purchase to be benamz. 

With the exception of grounds 4 and 
5, that the suit was barred by section 
36 of Act XI of 1859, the whole question 
involyed in the appeal was whether the 
finding of fast that the defendants Nos. 12, 
13 and 15 were mere trustees for the defend- 
ants Nos, 2 to 11 was sorrect. It was 
not for a moment denied that if the 
finding of fact was correct, the legal con- 
sequence must be that the property was 
liable for the mortgage-money. It must 
have been obvious, as we think, to anyone 
of erdinary legal capacity that the im- 
mediate consequence of a decree in favour 
of the appellant defendants upon tbis 
question of fact would result in the 
releass of the property from liability under 
the mortgage. Nevertheless in setting 
forth the valuation it was stated that: 
“The appeal is valued at Rs. 20,000. The 
appeal relates to a declaration that the 
revenus sale is not a farzi transaction, 
and that properties purchased by the 
appellants at the revenue sale are not 
-liable for the mortgage. As it is not pos- 
sible to estimate at a money value the 
subject matter in dispute, Court-fee of 
Rs. 10 is paid under Article 17, clause 6 of 
the Court Fees Act of 1870.” 

Mr. Sen for the appellants does not 
suggest that this was a correct view. He 
admits that the proper Court fee would 
at least be ad valorem on the property. Bat 
he urges that the view taken by the 
learned Vakil who filed the appeal was 
a reasonable view. We cannot accept this 
contention. “Reasonable view,’ when used 
in connection with the words “good faith” 
as defined in the Limitation Act, section 
2, clause 7, implies that what was done 
was done with due oare and attention, 


The learned Vakil was fully aware that the 
objest of the appeal was to release the 
properties purchased by the appellants at 
the revenue sale from liability under the 
mortgage. -He states definitely that this 
is the relief sought, and it cannot be 
said that if was not possible to estimate 
at a money value the subject-matter’ in 
dispute, for obviously the subject-matter 
in dispute was not less than the liability, 
as stated by the decree of the learned 


Subordinate Judge, or the value of the 
property, whichever might be the lesser 
sum. 


We are of opinion, therefore, that the 
filing of this appeal on a Court-fee of Rs. 10 
was not done in good faith within the 
meaning of the Limitation Act. 

Farther we note that the appeal was 
filed on the 13th July 1915. On the 
30th July the Deputy Registrar made the 


following order on the back of the 
plaint: — 

“Ask the Vakil of the appellant to. 
state why a Qcurt-fee of Rs. 19 only 


has been paid on this appeal.” ;And in 
pencil we find below this, “shown to Vakil, 
20-8, 21-8, 30-8, 24 11 ; and then under this 
in blue pencil a note, “Please put it up on 
the Lawazima board to-morrow, 21-11- 
1915.” The initials of the person mak- 
ing this note are not legible; but under 
it in ink is written: “I am ready to pay 
the ad valerom Court-fee. (Sd.) H. P. Sinha.” 
The matter was then put upon the 
Lawazima board and an order was passed 
by our learned brothers, Chapman, d.n 
and Mullick, J.: “Subjest to any objection 
that may be taken at the hearing, let the 
deficit Court-fee be received, if paid by 
Monday next.” 

It was held in Gaya Loan Office v. Awadh 
Behari Lal (1) that where a Court 
definitely allows time for the filing of the 
deficit Court-fee, the plaint must be 
treated as if the fall fee had been paid 
in the first instance, but in the case before 
us there has been no definite order 
made condoning the delay in filing 
the deficit. Only a conditional order has 
been made that it will be accepted sub- 
ject to any objection that might be made 
at the time of the hearing of the appeal. 
The Judicial Committee has expressed very 

(1) 37 Ind. Cas. 607;1 P. L. J. 420; 8 P. L. W. 5L 
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strongly ite views with regard to this matter 
in the case of Krishnasamz Pantkondar v, Rama- 
samt Chettiar (2). Their Lordships point out 
that a question of limitation is one vitally 
affecting the rights of the parties, and not 
to be decided in their absence. No ques- 
tion was decided by our learned brothers 
Ckapman, J., and Mullick, J., whether 
under section 5 of the Limitation Act 
the appellant had shown good reason for 
the extension of ihe period within which 
his appeal might be filed. Under section 
4 of the Court Fees Act, the Court is 
expressly prohibited from receiving a 
memorandum of appeal which has not 
been properly stamped. The memorandum 
of appeal now before us conld not be 
accepted until the deficit Court-fees had 
been paid and, therefore, in order to bring 
the suit within time, weare now required 
to make an order under section 5 of the 
Limitation Act to the effect that the 
appellant has satisfied us that he had 
sufficient cause for not preferring the 
appeal on a memorandum properly stamped 
within the prescribed period. We have 
already set forth onr reasons for holding 
that no Vakil acting with due care and 
intelligence could have imagined that Rs. 10 
was a suffisient Court-fee. We have also 
set forth facts apparent upon the back 
of the plaint, indicating that the Vakil not 
only failed to exercise due care and in. 
telligence in estimating the Court-fee, 
but also when the deficit in the Court- 
fee had been brought to his notice (a 
deficit which when he gave his attention 
to the matter he found it impossible to 
refuse to admit), he acted with wanton 
negligence from the end of July to the 
end of November. It has been so fre- 
quently held that wanton negligence by 
Vakils is not sufisient ground for the exer- 
cise of the Court’s clemency under section 
5 of the Limitation Act, that it is un- 
necessary to quote cases. We are of opinion 
that the failure of the plaintiff in this 
-case to file this appeal on a memorandum 
properly stamped was due to gross negli- 
gence on the part of his legal advisers 


(2) 43 Ind. Cas. 493; 27 O, L. J. 253; 16 A. L. J. 87; 
4 P. L. W. 54; 34 M. L. J. 63; 220. W, N. 481; 2 P. L. 
R. 19 8; 20 Bom. L, R. 54); 41 M. 412; 7 L. W. 166; 
23 M, L. T. 101 (P. CO). 
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and, therefore, refuse leave to extend the 
time. The appeal is, therefore, barred by 
limitation and is dismissed with costs. 


Appeal dismissed, 


PUNJAB CHIEF COURT. 

Seconp Civit Appeat No. 865 or 1914, 
January 14, 1918, 
Present:— Mr, Justice Sactt-Smith 
and Mr, Justice Shadi Lal. 
RAGHBIR VAS—Derenvant—Appetbant 
versus 
MUNSHI AND OTHERS — PLAINTIFFS, RANKA 
AND ANOIHERK—DEFENDANTS— 
RESPONDENTS, 

Custom—Alienation—Necessity, proef of— Vendor 
owning large area, effect of—Appeal, second— Finding 
of fact based on unwarranted assumptions, whether 
binding. 

A finding of fact based upon unwarranted 
assumptions of facts and wrong principles is open 
to second appeal [p. 512, col. 2,] 

In the absence of any proof as to any immorality 
reckless extravagance or wanton waste on the part 
of an alienor, the mere fact of his owning a large 
area of land is insufficient to prove that he had no 
necessity. [p. 512, col. 2,] 

Where all the three proprietors of a joint 
ancestral holding, one of whom is not childless 
join together in alienating it, there is a strong in. 
dication of bona fides and the natural inference is 
that they did not join to injure either their own 
or their reversioners’ interests. [p. 612, col, 2.] 

Second appeal from the decree of the 
Divisional Judge, Hoshiarpur Division 
dated the 19th January 1914, reversing 
that of the Subordinate Judge, 2nd Class, 
Hoshiarpur, dated the 10th May 1913, 
dismissing the claim, 

The Hon’ble Bakhshi Sokan Lal and 
Bakhshi Tek Chand, for the Appellant, 

Lala Sangam Lal, for the Respondents. 

JUDGMENT.—On the 7th July 1897 
Kirpa, Ranka and Ganesha, three brothers, 
sold 385 kanals of land for Rs. 900 to 
Mahant Raghbir Das, defendant-appellant. 
Ganesha has died sonless; plaintiffs, who 
are the sons of Kirpa and Ranka, sued 
for a declaration that the sale in question 
would not affect their reversionary rights 
after the death of Kirpa and Ranka. 
Their allegation was that the sale was 
without necessity and consideration, The 
first Court found that the sale was both 
for consideration and valid necessity and 
dismissed the suit with costs, The learned 
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Divisional Judge on appeal held tuat 
items aggregating Rs. 700 were bcrrowed 
for necessity but that no necessity had been 
proved for Rs. 200 cash paid before the 
Sub-Registrar. He was of opinion that 
the owners could have mortgaged the land 
for at least Rs. 700 and paid off their 
debts in that way, and that their act of 
selling it when they could have paid their 
debts by mortgaging was an act of bad 
management. He, therefore, accepted the 
appeal and passed a decree the effect of 
which was to oonvert the sale into a 
mortgage for Rs. 700. The defendant 
vendee has filed a second appeal in this 
Court. 

Lala Sangam Lal on behalf of the re- 
spondents raised a preliminary objection 
that the question at issue was one of fact 
and that no second appeal lay. In answer 
to this Bakhshi Tek Chand on behalf of the 
appellant urges that the decision is based 
upon wrong principles and unwarranted 
assumptions and that, therefore, a ‘second 
appeal lies and after hearing his arguments 
we agree with him. The lower Appel- 
late Court in arriving at its conclusions 
was influenced by two fasts:— 

(1) That the vendee was a religious su- 
perior and preceptor of the vendors and 
that, therefore, in all probability undue 
influence was used, and 

(z) That the value of the land sold was 
Rs. 2,000 or more. 

Inregard to (1),thereis no proof on the 
record that Mahant Raghbir Das was the 
religious superior or preceptor of the vendors. 
It was never pleaded that any undue 
influence was used by him. What the 
yendors pleaded was that they intended to 
execute a mortgage and not a sale. They 
subsequently pleaded want of consideration, 
but they never said anything abont undue 
influence. 

As regards (2), the lower Appellate 
Court based its opinion in regard tu the 
value of the land upon the fact that the 
land revenue assessed thereon was about 
Rs. 30 per annum. The land sold was part 
of a large area, some of which had pre- 
viously been sold to the same vender, and 
the balance of 201 kanals was kept by 
the vendors for themselves. It is alleged 
before us that the vendors kept good land 
and - sold that of inferior quality. We 
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cannot say from the record whether this 
is correct or not, but it may possibly b® 
so. At all events we do not think the 
lower Appellate Court was sight in de- 
siding upon such meagre materialg that 
the value of the land sold exceeded Rs. 2,060. 
Considering that .the three 6o-owners 
jointly sold the land, we think it extremely 
unlikely that they sold it for mush less 
than the real value. It appears to us, 
therefore, that the lower Appellate Court 
made the above two uuwarranted assump- 
tions and that its desision is thereby 
vitiated. 

The question of necessity has been dealt 
with, in our opinion, correctly by the first 
Court, It points out that plaintiffs have 
not alleged any immorality, reckless ex- 
travaganca or wanton waste on the part 
of the alienors. They simply say that the 
alienors being proprietors of a large area 
of land sould not have had any necessity 
for the sale. The judgment of this Court 
in Civil Appeal No. of 1628 of 1908 was re- . 
ferred to. In that case the faot that 
four proprietors had joined in an alienation 
was regarded as a strong indication of 
bona fides. In the present case three pro- 
prietors joined in the alienation, and at 
the time one ef them was not childless 
We agree with the first Court that the 
natural inference is that they would not 
have joined together to sell out ancestral 
land and to thus injure the interests of 
their sons living at the time, had there 
not been necessity for the act. 

The sale took place in July 1&97, at 
a time when it is well known that severe 
famine prevailed. If is, therefore, kighly 
probable that the alienors were in need of 
sash to enable them to support their families 
or to buy seed or for some other necessary 
purpose. We accordingly agree with the 
finding of the first Court and disagree 
with that of the learned Divisional Judge, 
which appears to us to be based upon 
wrong assumptions of facts and wrong 
principles. 

We accept the appeal and setting aside 
the order of the lower Appellate Court 
restore that of the first Court with costs 
throughout. 
Appeal accepted, 
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CALCUTTA H GH COURT. 
Criminay Apogi No LL7 ur 1916. 
May 3, 1918. 

Present:—Sir Lancelot Sanderaon, 
Kr, Chief Justice, and Mr. Justice 
Beacharnft 
BENIMADHAB KUNDU AND anotaer 
—-Accus! D —APPELLANTS 
CETUS 
EMPEROR - Ovposrps, Parry, 

Criminal Procedure Code - Act V of R 8\, s ROO— 
Trial by Jury—Person, other than furor, holding 
communication with Jury withuui leave of Court, effect 
of-—Verdict, legality of Judge, duty of. 

If it is proved that ina: trial after the Judge's 
charge tothe lury had been delivered, a person 
other than a juror spoke to or held communication 
with a member of the Jury without the leave of the 
Court, it is sufficient to upset the verdich and it is 
not necessary to enquire into the nature of the coim- 
munication held with the juror [p 414, col 1.] 

Proper precautions should be taken by a Judge 
who presides over the ÇC urt in a Jury trial to 
make it impossible, after the charge has been 
delivered and the Jury have retired to consider their 
verdict, for any one other than a «juror to speak with 
_ the Jury or communicate with the Jury ADU the 
leave of the Court. [p. 51+, col 2,] 

Appeal against the conviction ana sentence 
pissed by the Additional Sessions Judge, 
Howrah, dated the 30th January 1915, 


Babu Narendra for the 
Appellents. 

Mr Orr, (Deputy haral. Remembrancer) 
and Babu Manindra Nath Banerjee, for the 
Crown. 


Kumar Bose, 


JUDGMENT, 

Sinrerson, O. J.—In this matter the 
point has been t.ken by the learned Vakil 
for the appellant that “the proceedings at 
the trial were vitiated by the fact that 
after the Judge’s charge was finished,” 
I am now using the words of paragraph 
1% of the petition, “the members of the 
Jury wera found walking about in the 
compound of the Court and persons other 
than a juror were seen to speak to the 
members of the Jury.” Upon that being 
drawn to the attention of ths Court, and 
the appeal having baen admitted, ap. 


pirently the learned Judges who admitted - 


the appeal asked for an explanation with 
regard to this matter, and the learned 
Sessions Judge has reported as follows: 
Just after the Jury delivered their 
verdict in this case, the learned Vakil for 
the defence drew my attention to the fact 
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that certain jurors had been seen out of 
their retiring ronm and talking to persons 
other than jurors after their retirement 
and before their return, I drew up a 
proceeding and questioned every one of 
the jarors, the full particulars; of which 
will be found in the proceeding which 
forms a part of the record of this Court. 
In my opinion the juror’s replies are per- 
fectly true and the point is of no im- 
portance.” 

The result of the enquiry which the 
learned Judge made from the jurors is 
this. It appears that three of. the 
arriviog in their retir- 
ing room went out into the compound 
for the purpose of relieving nature. The 
fourth, who was a Mahomedan, went cut 
of the retiring room into the compound for 
the purpose of saying his prayers, and the 
fifth juryman remained in the retiring 
room. The fourth juryman in his answer 
to the learned Judge admits that while 
he was ouside the retiring room, a mun 
spoke to him and asked him a qnestinn 
and he replied to it. The learned Vakil 
for the appellant bas argued that in view 


of this fact the verdict which involved 
the conviction of the appellant cannot 
stand; and, he relied on sestion 300 of 


the Code of Criminal Procedure which is 
in these terms: “In cases tried by Jury, 
after the Judge has finished his charge, 
the Jury may retire to sonsider their 
verdics. Execent with the leave of the 
Court, no person other than a juror shall 
speak to, or hold any communisation with, 
any member of sosh Jury.” That is an 
explisit direation to the Uonri with re- 
gard to the course ta he adopted when 
the Jury ratire to consider their verdict 
after the charge has been delivered: and 
it seems to me in view of the cndonbted 
facts in this sase that this verdict cannot 
stand for the reasons thaf it is clear that 
a person other than a juror did speak to 
and hold a communication with a member 
of the Jury after the charga had been 
delivered, and it was without the leave of 
the Court. 

The result is that this verdict must be 
set aside. 

It will be open to the Crown to pro- 
ceed further with the case if it be so 
advised, 
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It is not necessary for us, and it would 
not be right, in my opinion, to enquire 
into what was the nature of the question 
which was put by the person other than 
a juror to the juror or what was the answer. 
It is said by the learned Judge in his 
report fo us that in his opinion the point 
is of no importance. With great respect 
to the learned Judge, I cannot agree with 
him. I think it is a matter of great 
importance that the section of the Act, 
which is explicit in its terms should be 
observed, 


In the course of the argument a 
ease was cited to us, tiz., R. v, Ketteridge (1). 
Of course it is no authority upon the point 
in this Court, because we have to decide the 
question according to the section of the 
Act: and, I only refer to it upon this 
question of importance. The learned Judges 
in giving their judgment in that case 
said, “In our opinion it is not necessary 
or relevant to consider whether the ‘irre,u- 
larity has in fact prejudiced the prisoner.” 
Having regard to the terms of section 
30u, ıt it is proved, as it was in this 
case, that after the charge had been de- 
livered, a person other than a juror spoke 
to or held a communication with a member 
of the Jury without the leave of the Court, 
in my judgment that is sufficient to upset 
the verdict: and, in order to show how 
important it is regarded that no one other 
than a juror should speak to the Jury 
without the leave of the Court after a 
charge has been delivered, I refer to the 
English Act vf 1897 called the Juries 
Detention Act, which provides in the frst 
section “upon the trial of any person for 
a felony other than murder, treason, or 
treason felony, the Court may, if it sees 


fit, at any time before the Jury consider ` 


their verdict, permit the jury to separate 
in the same way as the Jury upon the 
trial of any person for misdemeanour are 
now permitted to separate.” It, therefore, 
appears that the Legisiatare in giving 
power to the Court to allow the Jury to 
separate in telony cases, other than those 
speocilically mentioned, did not give the 
Court power to allow the Jury to separate 


(1) (1918) K. B. 467; 84 I. J. K. B. 352, 
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after they had retired to oonsider their 
verdict, for we find the words “at any 


time before the Jury consider their verdict” 
are put into the section. 

My learned brother and I are of opinion 
that we ought to say something with re- 
gard to the general question, because the 
matter which was the basis of this appeal 
could easily have been prevented if proper 
precautions had been taken when the Jury 
retired to consider their verdict. We hope 
that in future the learned Judge who 
presides over the Court will see that pro- 
per precautions are taken to make it im- 
possible, after the charge hasbeen deliver- 
ed and when the Jury retire to consider 
their verdiat, for any one other than a 
juror to speak to the Jury or communicate 
with the Jury without the leave of the 
Court. It may be pointed ont that this 
was a case, the trial of which took 
eight days, and the result of this irregula- 
rity which could have been easily prevent- 
ed by the taking of proper precautions is 
that the time occupied by the trial is alto- 
gether thrown away. | 

We direct that until a fresh trial, if 
any, the aceused be enlarged on bail to the 
satisfaction of the District Magistrate. 

Beacucrort, J.— I agree. 

Verdict set aside, 


ALLAHABAD HIGH COURT. 
Oximinat Revision No, 262 of 1918, 
June 13, 1913. 
Present :——-Mr. Justice Tudball. 
KEDAR NATH—App.icant 
VETSUS 


EMPEROR—UvUeposire PARTY, 

U. P. Prevention of Adulteration Act VI of 1912), 
55. 4,0 a, .%—Vomplaint by Executive Ufficer, duly 
authoried legality of —Cominission agent, offence by. 

A ocompluns filed under section + of the 
U. P. vrevenotion of Adulteration Act by an 
Executrve Q.tiver of a municipal Board duly 
autnorised under rection 12 of the Act to institute 
proceedings under the Act is not illegal merely be- 
cause on the date on waloh samples were, taken, 
the oificur nad not been so authorised. 
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SUJAL BISWAS V. SAMIRUDDIN MANDAL, 


Section 6 (a) of the U. P. Prevention of 
Adalteration Act does nob apply to a commission 
agent who has not purchased the adulterated article 
ae who does not sell it but merely exposes it for 
S216, 

Criminal revision from an order of the 
Sessions Judge, Agra. 

Mr. S. K. Dor, for the Applicant. 

Mr. R. -Mule»mson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT: —The applicant has been 
convicted under section 4 of Act VI of 1912, 
which is a Local Actof the United Provinces 
Legislative Council. He has been sentenced 
to a fine of Rs. 80. The fasts of the case 
are not in dispute. The applicant is a com- 
missiom agent and as such he exposed for 
sale what purporled tobe ghee The ghee 
no doubt belonged to those persons who had 
sent it to him for sale. Butit was he who 
exposed it for sale, and he exposed it as being 
good and genuine ghee. The Chief Sanitary 
Inspestor of the Agra Municipal Board went 
to his warehouse where he saw certain 
cannisters of ghee open and exposed for sale. 
There were a large number of other cannisters 
unopened. With the consent of Kedar Nath 
he took several samples of ghee, gave one to 
Kedar Nath, kept one himself and sent one 
to thepublicanalyst. The certificates of the 
latter person show clearly that the ghee had 
been adulterated. The complaint in the 
present prosecution was signed by the Eze- 
cutive Officer of the Municipal Board on the 
oth of Ostober 1917. This offiser on the 
20th of September 1917 was authorised by 
the Municipal Board to institute prosecutions 
under the Act. The samples obtained from 
the applicant were obtained on the :2th of 
September. Three points have been taken 
before me, one is that the prosecution is 
illegal in the present instance as it has not 
been made with the order or consent in 
writing of the proper person and also that 
on the 12th of September the Executive 
Officer had no power to institute the prose: 
cution, The se3ond point is that section 6 
applies tothe case and exonerates the appli- 
sant. The third point is that the applicant 
has acted in good faith. He sold what he 
had received from others and a smallec 
fine would be suffisient to meet the ends of 
justica. As regards the first point, there 
is no force in it. On the dateon which the 
complaint was made the Exesntive Offier 
had full power and the Court was, therefore, 
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fully justified in acting upon the complaint. 
As regards section 6 it clearly does not apply 
to the present applicant. Admittedly clause 
(a) of that sestion sould not. possibly apply 
to him as he is only a commission agent 
and had never purchased the ghee in ques- 
tion. Moreover, in tbe present case he has 
made no sale at all but he had only expos- 
ed for sale. The act may be defeastive but 
that is notthe fault af any body else but 
the legislative body. Sestion 6 clearly does 
not apply to the present case. So far as 
the sentence is conserned there can he very 
little doubt that the applicant as well as 
every body else concerned knew that the 
ghee was adulterated. The Act was passed 
for the public welfare and it is only by a 
thorough working of it that the public will 
benefié from it. These persons who sell 
ghee are generally well aware of the fact 
that itis adulterated. I, therefore, see no 
reason to interfere with the sentence. The 
application is accordingly dismissed. 
Application dismissed, 





CALCUTTA HIGH COURT. 
Cxtminat Revision No. 514 of 1917, 
June 6, 1917, 

Present : ~Mr. Justice Teunon and 
Mr, Justice Richardson, 

SUJAL BISWAS AND anoTHER— 
PETITIONERS 
Versus 
SAMIRUDDIN MANDAL—Oprosits 
Party, 

Criminal Procedure Code (Act V of 1898), s. 144, 
disobedience of order under—Penal Code (Act XLV of 
1860), s. 188. 

Petitioners were ordered to be prosecuted under 
section 188 of the Penal Code for having disobeyed 
an order under section 144, Criminal Procedure Code, 
which directed them not to make any disturbance, 
over the opposite party’s right of ferry by plying a 
ferry which was notthe opposite party’s ferry, at 

“the site in question: 

Held, thatas there was no suggestion that the 
petitioners were in any sense creating a disturbance, 
the prosecution must prove infructuous, and that the 
order directing the prosecution of the petitioners 
muat, therefore, be set aside. [p 516, col. 1. 

Rule against an order of the District 
Magistrate, Maldab, dated the 12th January 


1917. 
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Babus Monmotho Nath Mukerjee and Probodh 
Chandra Ohatterjee, for the Petitioners. 
Babus Dasaratht Sanyal, Sarat Chandra 


Lahiri and Bankivm Chandru Mukherjee, for 
the Opposite Party. 
JUDGMENT.--This Rule’ is directed 


against an order by which the prosesution of 
the petitioners under section 188, indian Penal 
Code, has been directed. The order, which it 
is said has been disobeyed. was one under 
section 144, Criminal Procedure Code, and is in 
these terms :—I, therefore, issue an order of 
injunction directing them, (that is to say 
the persons named at the head of the pro- 
seedings), not to make any disturbance over 
Homatulla’s rights of the said ferry. It is 
said that after the date of this order, namely, 
the 4th January 1917, the two petitioners 
were found plying a ferry, not being Hemat- 
ullah’s ferry, at the site in question. There 
“ig, however, no suggestion that they were 
in any sense creating a disturbance, That 
being so, we think that this prosecution 
must be infrustuous. We, therefore, set aside 
the order complained of and make this Rale 
absolute. 

With reference to the explanation that 
has been submitted by the District Magis- 
trate we desire to point out to him, that 
when this Court declines to interfere with 
an order made by a Magistrate in the 
exercise of his discretion onder section 144, 
Criminal Procedure Code the Court does 
not thereby express any opinion as to what 
would constitute disobedience to the said 
order. 

Rule made absolute. 
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PUNJAB CHIEF COURT. 
Crimtnsi Revision No, 1336 or 1917, 
March 15, 1918. 
` Present:—Sir Henry Rattigan, Krt., Chief 

Judge, and Mr Justice Wilberforce. 
GULZAR MUHAMMAD— Panmtioner 
versus 
EMPEROR—ResronpeEnt, 

Press Act ‘I of 1910), ss. 3 (l', 22— Order of 
District Magistrate calling upon keeper of Press to 
deposit security—Revesion—High Court, power of, 
interference of. l 

An order of a District Magistrate calling upon the 
keeper of a Press to deposit security under section 3 
(1) of the Press Act cannot be questioned by the High 
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Court, inasmuch as it is a purely ministerial-proceed- 
ing and is in no sense judicial [p. 517, col. H 

Obiter dictum — Section 22 ofthe Press Act bars 
the jurisdiction of the Courts as regards all proceed- 
ings purporting to be taken under the Act except 
declarations of forfeiture under sections 4,6, 9, 11 or 
12, as regards which section 17 provides that any 
person having an interest in the property in question 
may apply within two months from the date of the 
forfeiture ordertothe High Court to set aside such 
order o the ground specified in the section [p.-517, 
col 1. 


Revision from the order of the District 
Magistrate, Lahore, dated the 29th May 
1917, . & 

Mr. Badr-ud-Din Kureshi, for the Petitioner. . 

Mr. C. Beran Petman, Government Advocate, 
for the Crown. 


JUDGMENT.—By an orderin writing, 
dated the 29th May 1917, the District 
Magistrate, Lahore, called upon Sheikh 
Gulzar Muhammad described as “the keeper 
of the ‘Gulzar Muhammadi Press,’ Mori Gate, 
Lahore”, to deposit security to the exent 
of Rs. 50 under section 3 (1) of the Indian 
Press Act, 1910. 

An application has been made by the 
said Sheikh Gulzar Muhammad through 
Mr. Badr-ud Din Kureshi to this Court 
to revise the said order, and the question 
before us is whether we have jurisdiction to 
entertain this petition. 

The question has been thoroughly dis- 
cussed bya Fall Bench of the Madras High 
Court in the case of Annie Besant y, Emperor 
(1) and the conclusion arrived at by the 
learned Judges was that such an application 
would not lie. The learned Officiating Chief 
Justice (Abdur Rahim, J) and Seshagiri 
Aiyar, J., were of opinion that an order 
passed by the Magistrate under section 3 (1) 
of the Act is one passed by him as an 
executive officer entrusted with the per- 
formance of certain administrative duties 
and that the acts of such an officer are 
not liable to be reviewed by the High Court 
whether by means of a writ of certiorari 
or under its ordinary revisioual powers. 
Ayling, J., arrived at the same conclusion 
but upon the ground that section 22 of 
the Act debarred the High Court from 
questioning the action of the Magistrate, but 
upon this point the learned Officiating Chief 


(1) 37 Ind. Cas. 607; 89 M. 1164; (1916) 2 M. W. 
N. 497; 41. W. 625; 82 M. L. J. 15l; 18 Or, L.J 
239. 
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Justice and Seshagiri Aiyar, J, were ofa 
contrary opinion. It is unnecessary for us 
to decide between these conflicting views, 
as we must hold in any event that the 
order of the District Magistrate cannot be 
questioned by this Court inasmuch as it 
was & purely ministerial proceeding and in 
no sense judicial, At the same time we 
are inclined to agree with Ayling, d., that 
section 22 bars the jurisdiction of the Courts 
as regards all proceedings purporting to be 
taken under the Act except declarations of 
forfeiture under sections 4,6, 9, IL or 12, 
as regards which section 17 provides that 
any person having an interest inthe property 
in question may apply within two months 
from the date of the forfeiture order to the 
High Court to set aside suchorder on the 
ground specified in the section, 

We accordingly hold that this application 
cannot be entertained by this Court and we 
accordingly reject it. 

Revision rerected, 


PATNA HIGH COURT. 
Crrminat Revisiov No. 161 or 1918, 
May 16, 1918. 

Present: —Me. Jaatice Jwala Prasad. 
DHABARI MIAN—- PETITIONER 
tErsus 
GORAKH PRASAD —Ooceosire Party. 

Criminal P-ocedure Codz (Act V of 1338), s 145 
{4}—Magistrate refusing to hear aryuments ~Final 
order, validity of —Jurisdiction -Proce-lure. 

The words “the Wagistrate shall hear the parties” 
in clause (4) of section t45 of the Criminal Procedure 
Code inclade the argument on the conclusion of the 
evidence on both sidas, and the refusal of the Magis- 
trate to hear the argaments of the parties vitiates the 
final order passed under section 145 as being in 
excess of jurisdiction. 

itis clear from the natare of the enquiry required 
by section 145 of the Criminal Procedure Code that 
the procedure under that section should be regarded 
on all points as that prescribed for summons cases, 


Criminal revision from an order of the 
Magistrate, Motihari. 

Mr. G. O. Pui, for the Petitioner. 

Mr. Ganesh Dutta Singh, for the Opposite 
Party. 
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JUDGMENT.—This Rale must be made 
absolute. The gronud of grievance of the 
petitioner is that the learned Magistrate 
did not hear the arguments in the case 
althongh his legal representative wanted 
to be heard. The facts connected there- 
with are set out in paragraphs 5 and 6 
of the petition before me. The Magistrate 
in his explanation does not deny the allega- 
tions made by the petitioner but he 
justifies his procedure on the ground that 
he “did not consider the hearing of the 
argument necessary. The testis not what 
the Magistrate thought but what the party 
thought. If the party considered that 
the argument on his side would be bene- 
ficial to his interest the Magistrate was 
bound ta hear him. Olause 4 of section 
145 clearly provides “that the Magistrate 
shall hear the parties’. This inoludes the 
argument at the conclusion of the evidence 
on both sides as the procedure prescribed 


‘in section 244 of the Code for summons 


trial, Jt was pointed out.in the case of 
Hurendro Narain singh Chowdhry v. Bhobant 
Prea karuant (1) that although it is nowhere 
declared in the Code as to whether the 
procedure for enquiry under section 145 
should be that of a summons case or 
warrant case, it is alear from the nature 
of the enquiry that the procedure should 
be regarded ‘on all the points as that 
prescribed for summons cases. The word- 
ing of section 244 relating to summons 
eases is almost identical with that of 
clause 4 of section 145 so far ag this point 
is concerned. It was further pointed out 
in the authority quoted above that the 
Magistrate was wrong in refusing to hear 
the arguments of Pleaders and that it is 
not improbable that if he had heard their 
arguments he would have had his atten- 
tion dirscted to the point in favour of 
the petitioner and probably passed a differ. 
ent order from what he has passed in the 
case. Very recently in a case of this 
Court Jatan Singh v. Dukhia Singh (2) it 
was held that the refusal of the Magis. 
trate to hear the argument of the par- 
ties vitiated the final order passed under 
section 145 as being in excess of juris- 


(1) 110. 762; 5 Ind. Dee. (N. 8.) 1267. 
(2) 38 Ind. Cas. 434; 1 P. L. W. 214; (1917) Pat, 


118; 18 Cr, L. J. 322. 


518 
NANDO LAL V, BEJOY CHANDRA CHATTERJEE, 


‘ dieticn. The order of the 
therefore, set aside and the case remanded 
‘for a fresh decision after hearing the 
arguments of the parties, 
Rule made absolute. 





CALCUTTA HIGH COURT. 
Criminal Revision No, 1451 of 1409, 
January 18,1910. 
Present:—Mr. Justice Stephen and Mr, 

Justice Carnduff. ` 
NANDO LAL NEOGY—Pertitioner 
VETSUS 
BEJOY CHANDRA CHATTERJEE, 
Overserr GARALIA MUNICIPALITY 


—— Opposite Party. 
Bengal Municipal Act (III B C. of 1884), s, 217— 


Public road dedication of, evidence as to—Encroaching 


on public road 


A road within the meaning of section 217 of the 
Bengal Municipal Act should include a public right 


of way. 
A road made over the petitioner’s land to a trench- 


ing ground, to whicha name was given by the 
. Municipality, was not used as road after the trenching 


und was closed: 
- Held, that as the road was originally used for a 
temporary purpose and there was no fact from which 
it might be supposed that the petitioner ever intend- 
edit to be used.permanently, there was no evi- 
dence that there was ever any dedication of the road 
to the public so as to constitute it a public road. 


Babu Monmatha Nuth Mukerjee, for the 
Petitioner. j 

JUDGMENT. —iIn this oase a Rule 
been granted to` show cause why 
gonviction and sentence passed on _ the 
petitioner should not be set aside on the 
ground that the facts found disclose no 
ground for holding the passage to be a 
publio road, 

The petitioner has been convicted under 
section 217 of the Bengal Municipal Act 
of encroaching on a road. The facts of 
the case are that a road was made over 
his land to a trenching ground. This was 
used for some time and kept in repairs 
by the neighbouring mill. The trenching 
ground was subsequently closed, and it is not 
glear that after that the road was used, 
It was, however, named by the Munisi- 
pality whioh called it “Mogra Lige,” 


has 
the 
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From these circumstarces the Magistrate 
draws the conclusion that the petitioner 
intended the road to be a public one 
which would cause bis act in permitting 
ib to be used to be a dedication to the 
public. We cannot take this view. The 
road was originally used for a temporary 
purpose, and we do not ‘see that there is 
any fact from which we can suppose that 
the petitioner ever intended it to be used 
permanently. Consequently there is no 
eviderce that there was ever any dedica- 
tion on his part. If there was no dedica- 
tion there is nothing else in the evidence 
to show that this was a road within the 
meaning of the section, for if is necessary 
that the read under the section should 
include a public right of way. 

The revult is that the Rule is made 
absolute. The conviction is set aside and 
any money that bas been paid in respect 
of the fine will be refunded. 

Rule made absolute. . 





PUNJAB CHIEF COURT. 
Criminal Revision No. 1804 or 1917. 
March 9, 1918. 

Present:—Mr. Justice Shadi Lal. 
KHUDA BAKHSH—Convict—PxiiTicneR 
VET EUS 
EMPEROR— RESPON DENT. 

Criminal Procedure Code 1 Act V of 1*98), s. 408 (b) 
— Sentence of imprisonment for four years plus fine— 
Appeal, forum of. 

The phrase “sentence of imprisonment for a term 
exceeding four years” in clause (b of section «0b of 
the Criminal Procedure Code has reference to the 
substantive sentence of imprisonment apart from 
any sentence of fine or imprisonment in default of 
the payment of the fine [p. 519, col. 1.) 

Therefore, where a Magistrate specia'ly empowered 
ander section 80 of the Criminal Procedure Code 
senter-ces an acoused to four years’ rigorous imprison- 
ment and a fine, and in default of payment of fine 
to further rigorous imprisunment, an appeal from the 
sentence lies to the Sessions Court and not to the 
High Vourt, [p. 519, col. 1 J 

Revision from the order of the Sessions 
Judge, Ludhiana, dated the 5th November 
1917. 

Mr, Taj-ud-Din, for the Petitioner. 
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Lala Mul Ohand, R, S. Public Prosecutor, 
for the Crown. 

JUDGVENT.—In this case the petitioner 
‘was sentenced under section 394, Indian 
Penal Code, by. a Magistrate specially em- 
powered under section 30, Criminal Pro- 
cedure Code, to four years’ rigorous im- 
prisonment and a fine of Rs. 100 or in 
default of payment of fine to six months’ 
further rigorous imprisonment. The ques- 
tion arises whether the appeal lay to the 
Court of Session or to this Court. The 
answer to the question depends upon the 
eonstruction to be placed upon section 
408, clause (b) of the Criminal Procedure 
Code, whieh prescribes that when in any 
ease an Assistant Sessions Judge, or a 
Magistrate specially émpowered under section 
30, passes any sentence of imprisonment 
for a term exceeding four years, or any 
sentence of transportation, the appeal shall 
lie to the High Court Now, I consider 
that the phrase “sentence of imprisonment 
for a term exceeding four 
aforesaid clause has reference to the sub- 
stantive sentence of imprisonment, apart 
from any. sentence of fine, or imprisonment 
in default of the payment of the fine. 
This is the view taken by the Burma 
Chief Court in Nga Tun Tha v, Queens 
Empress (1). It will be observed that section 
4l}, Criminal Prosedure Code sonfers a 
right of appeal upon a person convicted 
in a trial held by a Presidency 
Magistrate, if the Magistrate has 
sentenced him to: imprisonment for a 
term exceeding six months or fo a 
fine exceeding Rs, 200, and it has been 
held that no appeal lies from a sentence 
of six months’ rigorous imprisonment 
and a fine of Rs. 200, ora further period 
of three months’ imprisonment “in default, 
of fine, wide, Jotharam Davay, in the matter of 
(2), Schein v. Queen-Hmpress (8) and Queen- 
Empress v. Hari Savbt (4). Similarly 
with reference to section 36 of the Code 
of Criminal Procedure of 1872, which 
section required confirmation by the Sessions 
Judge of a sentence of upwards of three 


(1) 11. B. RB 57, 

(2: 2 M. 30; 1 Weir 525; 2 Ind. Jur, 755; 1 Ind. Deo, 
(nx. B.) 292. . 
_. 18) 16 0. 799; 8 Ind. Dec. (N. s.) 580. 

<. (4) 20 B, 145; 10 Ind,-Deo. (N. 8.) 654, 
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years imprisonment passed by a Judicial 
Officer referred to therein, the Caloutta 
Hish Court held that the words of that 
section must be construed fo refer to cases 
in which . the seutense of imprisonment is 
a sentence of upwards of three years and 
to leave aside any sentence the Magistrate 
may pass as to fine, vide, Empress v. Shumsher 
Khan (5). 

For the foregoing reasons I hold that 
the Sessions Judge was competent to hear 
the appeal. Upon the merits, the case 
against the petitioner has been fully establish- 
ed, and there is not the slightest doubt 
as to his guilt. The Courts below have 
discussed the direct and circumstantial evi- 
dence, which connects the convict with the 
offence, and I have no hesitation in endors- 
ing the conclusion reached by them. The 
learned Sessions Judge has already reduced 
the sentence, and considering that the 
petitioner was a Police constable, who abused 
his position as such, I do not think 
that he is entitled: to any further indul- 
gence. The application for revision is 
rejected. 

Revision rejected. 


(5) 6 O. 624; 3 Ind. Dec, (N. s.) 406. 





BOMBAY HIGH COURT. 
CrimtxaL APPRaAL No. 487 or 1917. 
March 2), 1918, 

Present: —Mr. Justise Shah and Mr, 
Justice Marten. 
EMPEROR —AppauLant 
versus 


RAMRAO VISHVANATH - RESPONDENT., 
` City of Bombay Municipal Act (TIT of 1883), ss. 8 
(x) ‘y)}, 305 ~Public and private street, distinction 
between —Street, whether includes houses abutting on it. 
A “street” does not merely mean the actual road- 


way but includes the honses on either side of it. 


[p 520, col 2:p 521, col 2,] 

` Where before the coming into force of the City of 
Bombay Municipal Act of 1888, a sewage pine was 
laid down ina lase which carried the sullage water 
of the houses on the two sides of the lane: 

Held, that the lane must be deemed to have heen 
sewered by the Municipality and was, therefore, a 
public street to which section 305 of the Act had no 
application. |p. 520, col 2; p, 621, col. 2.) 
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t 


Criminal appeal by the Government of 
Bombay from an order of acquittal passed 
by the Presidency Magistrate, Bombay. 

Mr. Strangman, Advocate-General, instruct- 
ed by Messrs Orauford & Co, for the 
Munisipality of Bombay. 

Mr. Nicholson, Public Prosesutor, for the 
Crown. 

Mr, Setalvad (with bim Mr Kanga, instruct. 
a by Messrs. Payne & Oo), for the Accused. 

JOEDGMENT. 

Saan, .—We have beard an interesting 
argument in this appeal The question 
involved in the appeal is narror, and 
the facts are few and undisputed. 
` Under section 305 of the City of Bombay 
Manicipal Act (Bom Aot HI of 1883) 
several house owners in the first and 
second cross Hanuman lanes were re- 
quired by the Municipal Commissioner to 
level, metal, drain and light the two 
streets in the manner described in the 
written notices. The house-owners refused 
to carry out the work which they were 
required todo under the notices, with the 
result that they were prosecuted under the 
Muanicipal Ast. 

The learned Presidency Magistrate came 
to the conclusion that thé two cross lanes 
were not private streets, but public streets 
within the meaning of the Aot, and on 
that footing acquitted the aceused. The 
present appeal is preferred by the Govern- 
ment of Bombay, and the correctness of 
the conclusion arrived at by the trial 
Court is impugned before ns. 

It is an admitted fact that thera is a 
sewer running along thé two lanes, which 
carries the sullage water of the hcuses on 
the two sides of ‘the streets, and that this 
sewer was constructed in the year 1883 
or thereabout, long before the Act of 
1888 was passed. 

It is argued by the learned Advocate General 
that the streets in question are private streeta 
and not publio streets, as the streeta are not 
sewered within the meaning of the ‘public 
street’ as defined by the Act. It is further 
argued that i in decidir g the question whether 
the street is sewered or nor, the fact of 
there being a provision for sewering the 
hou es in the street shonld be left out 
of consideration and the point whether the 
street, apart from the houses in the street, 
is sewered should be considered. It is, 


INDIAN 


CASES. [1918 

however, not seriously contested by the 
learned Advocate-Generai, and as I onder: 
stand his argoment iti is practically son: 
ceded, that the word ‘street? would ordi- 
narily include the houses in the street, 
subject to the context. It is argued tbat 
with reference to the context in section 305 
the word ‘street? indicates only the road- 
way ard not the houses on the roadway. 
We have been referred to a number of 
sections in the Act to show that according 
to the context the word ‘street’? may mean 
the roadway quite independently of and 
apart from the houses On the two sides. 


. Js is not necessary in my opinion to pursue 


this line of argument. lt cannot help the 
appellant. 

It seems to me that the whole argument 
proceeds upon the assumption that if the 
work contemplated by section JU? relates 
to the readway only and not to the 
bonuses, the expression ‘private streets’ 
must be understcod in a restricted sense. 
But whatever the nature of the work to 
ke done by the bouse owners may be, it is 
clear that the section applies only to private 
streets, The meaning of the expression, 
according to the defirition in the Act, is 
a street which is not a publio street; and 
urder the Act, nuuless there be somethirg 
repugnant in the subject or consext, ‘public 
street?’ mears any street heretofore 
Jevelled, metalled, charrelled, sewered or 
repaired by the Corporation, There is 
cothirg in the subject or ocntext to show 
that if these streets are sewered within 
ite meaning of the definition of ‘public 
street’, they are private atreeia for tke 
rtrpcees cf section PCS. It seems to me that 
it these streets in the crdinary acceptaticn 
of the mereming cf the wood ‘s-reet? are 
seweaed, the streeta would be prblic streets 
ur der ile Act, a10 section ECS would have 
no ap} liea ion to sreb streets, 

lr kas keen beld in several cases that 
a street includes the hcuses on either side 
of it, and that it dces not merely mean 
the readway, There is no reason why 
for the porpose ct the definition, the word 
sheuld ret he urcerstiod in that popular 
ard generally accepted sense. There is 
no dore ip the snygument that m order to 
Geecde whether there streets are severed 
or rct, we must ccupider whether tl ere 
is any sewer for the roadway to carry 


” 


rain-water and should leave ont of 


streets, and if they were not so 
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con: 
sideration the sewering of the houses. 
There is nothing in the context to justify 
such an interpretation of the word ’street’ 
or of the word ‘se verad’, In the present 
ease there can be no doubt thatthe stredts 
in question have been sewered since 1883, 
The view taken by the trial Magistrate 
is right, and the streets in question ‘are 
public streets as they are sewer:d within the 
meaning of the definition of that expression. 

The result, therefore, is that the order of 
acquittal must be affirmed, and that this 
appeal must be dismissed. 

MakTES, J—i am.of the same opinion, 
The point in this case ig wether this lane, 
or rather | should say, these two lanes 
are private streets within section 305 of the 
City of Bombay Monisips] Act of 1888, 
That in itself depends on the definitions 
of ‘public street’ and “private street’ in section 
3 (x) and (y) of tke Act. Assuming for 
a moment that the word “street” should 
be given its ordinary meaning, the question 
resolves itself into whether within sub section 
(z) these lanea or streets were sawargi by 
the Corporation prior to tha date of the Aat 
for if they were so sewered, they are pnblic 
sewered 
they are private streets. The answer to 
that question must I, think, be that each 
of these lanes or streets was sewered by 
the Corporation prior to the Act, inasmuch 
as the Corporation between the ye-rs 1821 
and 1883 laid under the whole length of 
each lane or street a pipe which took the 
drainage from the houses on both sider, 
That really disposes of the case if the 
word “street” is given its ordinary meaning. 

‘It is, however, said on behalf of the 
Municipality that in this Act or nt any 
rate in scction 305 the word “street” is 
confined to the roadway proper and does 
not include the houses on either side of 
the road, and that the Janes in question 
were not sewered besause the pipe l have 
referred to did not take the surface water 
of the roadway proper. Consequently it 
is said there was no sewering of the 
street’, because there was no sewering 
of the rosd.ay proper. In  sonsidering 
this argument one must +vseertain what 
is the meaning of the word “street” in 
sub-section (x). | We have the high authority 
of Lord ‘Blackburn, if authority is needed, 
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for saying that in the ordinary and 
popular sense of the word, “street” means 
a highway with houses on each side: see 
Robinson y. Barton Local Boara (1). I see 
no reason to give any different meaning 
to the word street” in sub section (æ), 
and I acsordingly hold that it includes 
the houses on either side. Tnat being so, 
it follows in my judgment that the 
lanes in question were -t+ewered and 
that, therefore, they were public streets 
and that section 305, does not apply to them, 

i have not overlook d the fact that 
the definitions in section 3 apply ‘‘unless 
there be something repugnant in the sube 
ject or context” But I see nothing repug- 
nant in the subject or sontext in section 
805. That section only applies to private 
streets. Before, therefore, one san apply 
section 305, one must first find out whether 
the street in question is a private 
street. The test for that is given in 
sub-seotion (x) and I see nothing in section 
305 to indicate that some other test is to be 
adopted. 

We were referred to several other seo- 
tions of the Ast, bat 1 see nothing in 
them which would lead to the oonclusion that 
the definition of private street in section 3 
should not be adopted in section 305. 

The date of the Act is the date on 
which ib is to be determined whether the 
heavy expense of sewering, ete., is to be 
borne by the frontagers or the Manisipality, 
That in its turn depends on what has 
been done in the past. If the Muniei- 
pality sewered or repaired it in the past, 
they mast do so in the future. lf, how- 
ever, the Manic pality have done nothing 
to the road and it ia a private street, 
then the frontagers must bear the cost of 
making up ahd sewering the road before 
it is taken over by the lonal authority. 
I may observe that if the view of the 
Manicipality is correct, it would follow 
that in toe case of a private street the 
cost of a sewer proper as opposed to a 
surface water-drain could not be thrown 
on frontagers uoder section 30: It is, 
therefore, some -hat surprising to find the 
logal -authority advosating a conatrustion 
ot the Act which, normally and apart from 


-+ 


© iI (1893; 8 A. C 798 at p. 809; 63 L, J, Ch. 226; 
50 L, T. 57; 32 W. R. 249; 48 J. P, 276. 
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the present ‘case, would benefit the individual 
frontager at the expense of the general 
body of rate-payers. It may, however, be 
that in past years so many pipes have 
been laid by the local authority, similar to 
the one in the present case, that in fact 
in Bombay there are very few private 
streets on our construction of the Act; 
and that consequently the present contention 
is in the financial interest of the rate-payers 
as a whole, 

It is also noteworthy, as pointed out by 
the learned Magistrate, that in the printed 
notice Exhibit B the requirement No. 5 
as to laying a 6 inch sewer has been struck 
out, Presumably, therefore, the Municipality 
thought that the street was already sewered, 
or else that they could not throw on the 
frontagers the expense of this sewer as 
opposed to the surface water-drain require- 
ment No. 4. 

In the view which I take it is unneces- 
sary to consider whether, even on the 
construction of the Act put forward by 
the Munisipality, the roadway was sewered. 
The road is very narrow, being only 10 feet 
in places, and it would appear that in 
the monsoon the surface water of the 
roadway overflows into the house drains or 
gullies and thence into the pipe 1 have 
referred to. Therefore, in this indirect 
way the surface water of the roadway 
bas been partially drained away. But 
whether this would amount to the roadway 
being sewered within the meaning of the 
Act is, as I have already indicated, a 
question which it is unnecessary to deside, 

In the result, therefore, I agree with 
my learned brother in holding that the 
judgment of the learned Magistrate in' the 
Court below is right and this appeal must be 
dismissed. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Criminal Rerexence No. 237 or 1918. 
April 23, 1918, 

Present :— Justice Sir George Knox, KT. 
SAHDEO RAI—Accussph—AprLicant 
versus 
EMPEROR—Prosecusor, 

Penal Code (Act XLV of 18f0), s. 178— Service, what 
conshitutes-- Refusal to receive summons, whether offence 
~—Procedire, : , 
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Under the Criminal Procedure Code the mere 
tender of a summons is sufficient to effect service. A 
refusal to receive the summons does not, therefore, 
expose a person tothe penalty provided by section 
1738 of the Penal Code. 

Criminal reference made by the 
Judge, Ghazipur. 

FACTS appear from the following order of 
reference made hy the Sessions Judge :— 

“This is an application for revision of 
the order, dated 7th of February 1918, 
of Maulyi Mohammad Wajib, Magistrate, 
Ist Class of Ballia, who convicted Sahdeo 
Rai under section 173, Indian Penal Code, 
and sentenced him to pay a fine of 
Rs. 10, on the ground that on the 10th of 
December 1917 he had refused to take 
the notice which Mahdeo Ram constable 
wanted to serve on him. In the Deputy 
Magistrate’s opinion this act of Sabdeo 
Rai amounted to intentional prevention of 
service on himself, It seems to me that 
this is not the object of section 173, Indian 
Penal Code. The refusal to ` receive a 
summons is not an offence under section 
173, if the actual delivery was not legally 
necessary to complete its service. Under 
the Criminal Procedure Code the mere tender 
of a summons is sufficient and a refusal to 
receive does not expose one to the penalty 
of section 173 (1). I cannot agree with 
the Depnty Magistrate that the accused 
intentionally prevented the service of the 
notice on himself by refusing to receive it. 
The Deputy Magistrate seems to have 
misconceived the scope of section 173. I 
would, therefore, report this case under 
section 1438, Criminal Prosedure Code, to 
the Hon’ble High Court, with the resom- 
mendation that the order of the Deputy 
Magistrate above referred to be set aside as 
illegal and that the applicant be acquitted 
of the offence under section 173. The fine, 
if already paid, may also be ordered to be 
refunded to the applicant. Before the record 
is submitted to the High Court the Magis- 
trate will be asked to furnish an explanation.” 

JODGMHNT.—The reference made has 
been properly made. No offence under 
section 173 of the Indian Penal Code has been 
sommitted. i set aside the convistion and 
direct that the fine or any part of it which has 
been paid be refunded. The sentence of 
imprisonment has been served. 


Sessions 


Referenee accepted, 
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PATNA HIGH COURT. 
Criminal Revision No. 167.0% 1918. 
June 5, 1918. 
Present:—~Mr, Justice Mallick and Mr. 
Justice Thornhill. 
BANKEY BEHARY SINGH AND OTEERS 
mm A CCUSED-—— PETITIONERS 
VETSUS 
EM PEROR— Opposite Party. 
Criminal Procedure Code (Act V of 1897), ss. 75, 
77, 79, 80,° 6387—Warrant initialled but not signed by 
Magistrate, whether illegal—Police Officer directed to 
make arrest, whether must be described by name— 
Omission to eaplain contents of uarrant to accused, 


effect of. 

A Magistrate is guilty of gross carelessness in not 
signing his name in fullon a warrant, but that in 
itself is not an illegality which would vitiate the 
arress Itis a mere irregulaity covered by section 
537 of the i riminal + rovedure t ode. [p 524, col, l] 

Section 7; ofthe Crininal Procedure ‘ode merely 
directs that a warrant shall be ordinarily directed 
to one or more Volice Officers. It does not require 
that the name of the Police Officer to whom a wurrant 
is in the first instance directed should be inserted in 
the warrant as well as his designation [p. »z4, col. 5 | 

All that secrion “t of the Criminal Procedure Code 
requires is that the accused shall have reasonsble 
opportunity of knowing on what charge he is being 
arrested and before what t ourt he is to appear, so 
that he may take steps for arranging for his defence. 
The omission on the part of the coustable to explain 
to the accused the particulars of the - warrant after 
showing him the war:ant would not invalidate the 
arrest. |p. 646, col. .] 

Criminal revision frow an order of the 
Sessions Judge, Monghyr, dated the 12th 
April 1918, sffrming that of the Deputy 
Magistrate, Mongbyr, dated the 3rd April 
1918. 

Messrs. Syed Hasun Imam and Gour 
Chandra Pal, for the Petitioners. 

Mr. Manohar Lal, (Assistant Government 
Advocate}, for the Crown. 

JUDGMENT. 

Moutick, J.—The petitioner Banke Behari 
Singh bas been sentenced under section 
353, Indian Penal Code, to rigorous im- 
prisonment for three months and a fine 
of Rs. 30 and under section 224, Indian 
Penal Code, to a concurrent term of 
rigorous imprisonment for three months. 
The petitioners Jagdip Singh, Umedi 
Singh and Sawkhi Singh have been rfen- 
tensed under sections 225 and 353, 
Indian Penal Code, to concurrent terms of 
rigorous imprisonment for three months each, 

The case for the prosecution is that a 
warrart was directed by the Deputy 
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Magistrate of Monghyr tothe Sub-Inspector 
of Lakbi Serai fer the arrest of Banke 
Bebari Singh on a charge under section 
420 of the Indian Penal Code. There was 
in the warrant a direction that if the 
accused gave bail himself for the sum of 
Rs. 100, then he was to be dirested to 
appear before the Deputy Magistrate on 
the 7th November 1917, That warrant 
was directed by the Sub-Inspector of Lakhi 
Serai to a constable named Ram Saran, 
who alleges that he arrested Banke Behari 
Singh opposite the door of one Jehal 
Singh on the 23:d November 1917. Banke 
Bihsri Singh maintainer that no warrant 
bad been issued against him and after 
some conversation the constable proceeded 
to tuke him to the house of one shagru 
Singh, so that the accused might execute 
a bait bond. On the way to Jhagrn 
Singh’s house it is alleged that the remain- 
ing petitioners assaulted the constable and 
knocked him down and that Banke Behari 
Singh in the course of the struggle picked 
up the constable’s pugr? and tore it to pieces 
and thereafter escaped. It is necessary to 
state that Banke Behari Singh was saub- 
sequently tried for the substantive offence 
issued and was 
acquitted.. 

Now there was an appeal against the 
convictions and sentences before the Sessions 
Judge of Monghyr, who declined to interfere, 
and hence the present application for 
revision to this Court. 

‘he main point urged before us to-day 
is that the warrant was illegal and, there- 
fore, no offence under sections 353, 224 
and 225 could have been committed. 

The first ground upon which the warrant 
is attacked is that in the first part of 
it the Deputy Magisirate has only affixed 
his initials although in the concluding part, 
which relates to the taking of bail, he 
has signed his name in full. Reliance ig 
placed upon section 75 of the Criminal 
Procedure Code and on the case of Abdul 
Gofur v. Queen Empress (1). So far ag 
that case is concerned, it does not sup- 
port the contention of the learned Vakil, 
for in that case the principal reason for 
holding the arrest to be illegal was that 
the contenta of the warant had not Leen 


(1) 23 ©, 896; 12 Ind, Dec. (xN. s.) 595, 
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explained to the accused before his arrest 
and that the accused had nt had a 
shance of seeing the warrant and reading 
it. In my opinion the Deputy Magistrate 
was guilty of gross carelessness in not 
signing bis name in both places in the 


warrant, but that in itself is not an 
illegality which, in my opinion, vitiates 
the arrest, Section 5387 of the Criminal 


Procedure Code expressly states that where 
a document is required to be signed in 
full and there is some defect as to the 
signature then that defect constitutes an 
irregularity ‘ within the meaning of this 
section. Here the defect in regard to the 
signature, is, in my opinion, only an irregulari- 
ty which does not affect the validity of the 
arrest. 

It is urged that that Illustration in 
section 537 of the Criminal Procedure Code 
only relates to a case in which the defence 
to the substantive oharge is that the 
accused has not been properly brought 
before the Court and that it would not 
cover a case in which the illegality of the 
warrant itself is a fact in issue In my 
opinion the Illustration in the form in 
which it appears in section 537 does not 
necessarily support such aninference. The 
defect in this case was a defest of minor 
importance, which really does not go to 
the root of the case. The first point, therefore, 
faile, 

The next point is that the warrant was 
not propery directed to the Sub Inspector 
of Lakbi Serai inasmuch as the name of 
that Police Officer bas not been specified, 
and reliance is placed on sections 73, 77 
and 79 of the Criminal Preeedure Code 
as well as upon Form No. 2 of Sshedule V, 
which gives an illustration of the form 
in which a warrant is to be drawn 
up. 

Now sestion 77 merely direa'g that a 
warrant shall be ordinarily dirasted to 
one or more Police Officers. It does not 
say that the name of that Police Officer 
is to be inserted in the warrant as well 
as his designation. On the other band the 
schedule nodoubt suggests that both name 
and designation are to appear in the 
warrant. 

Section 554 of the Criminal Pracedure 
Code; on the authority of which the sche- 
dule is framed, expressly states that the 
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forms given in the schedule are liable 
to be varied acuerding to the require- 
ments of each particular case. It would 
certainly be extremely diffisulé to carry 
on the Police administration of the country 
if every warrant had to be directed by 
name to a Polise Officer and upon bis 


transfer it were to become incapable of 
execution till the name of some other 
officer had been substituted in his 
place. 


The learned Vakil has brought to our 
notice the ease of Durga Tewari vy. Rahaman 
Buksh (2), but that case is no authority 
for the proposition that the Police Officer 
to whom a warrant is in the first instance 
directed mast be directed by name and 
that it will not be sufficient to merely 
describe him by his cfficial designation. 
In that case the warrant was in the 
first instance directed to the Court Sub- 
Inspector and the learned Judges of the 
Caleutta High Court did not take any 
objection to the warrant on the ground 
that the Court Sub-Inspestor’s name was 
not entered in the warrant. The ground 
upon which objection was taken was 
that the Court Sub-Inspector had endors- 
ed the warrant to another offiiser and in 
doing so omitted to describe that officer 
by name. The learned Judges reated their de- 
cision on section 79 of the Criminal Procedure 
Code, which clearly requires that where a war- 
rant is dirested by the officer originally 
entrusted with its execution to another 
officer the name of the latter cfficer must 
appear upon the endorsement. Here that 
section does not apply. Therefore, the 
second ground taken muat also fail. 

The third ground is that the terms of 
section 80 of the Criminal Procedure Code 
were not complied with, Now the con. 
stable who made the arrest states tagt 
when he found the acnused Binke Behari 
Singh, he showed him the warrant saying 
that he would take bail if it w»s offered, 
Banke Behari asserted that no warrant 
had been issued against him. The cons- 
table thereupon caught hold of Banke 
Behari’s right hand. 

Now section 80 requires that the sub- 
stance of the warrant shall be notified to 
the accused and that if the accused de- 


(2) 40. W. N. 85, 
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mards it, he shall have an opportunity of 
reading it himself. l agree with the Courts 
below that the terms of this section were 
substantially complied witb. The construc- 
tion suggested on behalf of the appellant 
would on the other hand make an arrest 
practically impossible in the case of cap- 
tures after pursuit or where the accused 
“does not understand the arresting cfficer’s 
language. It seems to me, therefore, that 
‘all that the section requires is that the 
accused shall have reasonable opportunity 
of knowing on what charge he is being ar- 
rested and before what Court he is to appear, 
80 that he may take steps for arranging tor 
his defence. Here the acensed had sufficient 
opportunity of reading the warrant itself. 
The warrant was partly in English and 
partly in Hindi and it does not appear 
that any obstruction was offered to his 
getting it interpreted. The omission on 
the part of the constable to explain to 
the accused the particulars of the warrant 
after showing him the warrant cannot, 
in my opinion, invalidate the arrest. 
Reliance is placed upon 4biul Gafur v. 
Queen- Empress (1) and ~atish Chandra Rat v, 
Jodu Nandan Singh (3), but these cases 
throw no new light upon the point and 
were decided upon fasts whioh establish- 
ed that the accused bad not had a 
reasonable opportunity of ascertaining the 
contents of the warrant. Therefore, the 
third ground also fails, 

Finally it has been urged that so far 
as Banke Behari is concerned, he did 
nothing which would render him liable to 
conviction for the offence of assuulting the 
constable in the execution of his duty. 
Now the evidence is that Banke Behari 
struggled to wrench himself free while 
the constable was being assaulted by the 
other petitioners and that when the cone 
stable was lying on the ground, Banke 
Behari picked up his ugi and tore it 
up. Upon these facts the learned Courts 
below have held that there wasan assault 
within the meaning of section 253 of the 
Indian Penal Code, that is to say, that 
the accused by his acts and gestures 
created an apprehension in the mind of 
the constable that he would be assaulted. 
In this view of the sasé the technical 


i 9 26 0.748; 3 ©. W. N. 741; 13 Ind. Dec. (n. s.) 
079. 
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offence of assault has been proved and, 
therefore, the convistion under section 453 
of the Indian Penal Code is correct. 

So far as the other petitioners are 
concerned, the asrault upon the constable 
has been conclusively proved. The act of the 
petitioners was uujustifable and lawiess and 
in my optuion the convictions and sentences 
must be affirmed. Lhe application is dismissed. 

TROANsILL, d.—l agree. 

Application dismissed, 





PATNA HIGH COURT. 
CrimtnaL Arpsat No. 84 or 1918, 
May 29, 1918, 

Present:— Mr. Justice Mullick and Mr, 
Justice Thornhill, 

SATYA DEVA SWAMI— APPELLANT 
Versus 
EMP¥ ROR— Responrent, 

Penal Code Act XLV of 1X61), ss 422, 2230—Axsaulé 
with object of obtaining confession or restoration of 
sete propeity— Proof—Assault in fit of anger—Simple 

u 

Section 330 of the Penal Code contemplates that 
there must be immediate connection between the 
assault and the restoration of the property, i.e, the 
intention of the person causing the assault must be 
proved to be to obtain from the person assaulted 
a confession or restoration of stolen property and 
there must be no reasonable ground for explaining 
the assault otherwise than upon that foundation, 
[p. 527, col. 2 ] 

Where it was found that the object of the assault 
was not to obtain the restoration of stolen property 
but that the assault was committed in n fit of anger 
quite independent of the intention to extract a 
confession or cause a restoration of stolen property: 

Held, that the assault did not come under section 
BRO but amounted to simple hurt under section 323 
of the Penal Code. [p. 6z7, col 21, 

Crimiual appeal from an order of the 
Sessions Judge, Champaran, dated the 4th 
May 1918. 

Mr S. Sinha (with him Mr. Rajendra 
Prasad), for the Appellant. 

Mr. bultan Ahmad, \Government Adyo- 
cate), for the Crown. 

JUDGMENT. 

MELLI, J.— The appellant has been 
convicted by the Sessions Judge of 
Champaran in a trial with the aid of 
two Assessors of an offence under 
section 330 of the Indian Penal Code and 
sentenced to simple imprisonment for one 
month and a fine of Rs. 50, in defanlt 
rigorous imprisonment for fifteen days, 

The story told for the prosesution 
is that on or about the 7th af December 
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1917 the appellant Satya Deva Swami 
was lodging in a garden house in the 
town of Motihari belonging to one Dəbi 
Prasad of that town. The appellant appears 
to bea gentleman who has had an educa- 
tion in America and who now spends 
his time in this country in religious pur- 
suits and goes about from distriet to 
distriot preaching and leeturing. It ap- 
pears that he had come to the District of 
Motihari for this purpose and that while 
he was lodging in the garden house 
above mentioned, some of his property was 
stolen, including, as he now says, a valu- 
able manuscript in Hindi. Information 
was given to the Police of the theft, but 
without any result. It is admitted that 
suspicion fell upon the complainant Ma- 
habir Mali, who is in the service of Debi 
Prasad and looks after the garden on his 
behalf. It is also admitted that in gon- 
sequence of the information given by the 
appellant the house of Mahabir was 
searched by the Police and it is establish- 
ed by evidence that one Mangal, a disciple 
of the appellant, went to the house of 
Mehabir’s father for the purpose of induc- 
ing him to return the appellant’s proper- 
ty. ‘On the 80th of December the appel- 
lant returned from a levturing tour and 
the «use for the prosecution is that he 
sent one Basudeo Narayan Munshi, who 
also lodges in the garden, to fetch Maha- 
bir to the house which is known as the 
“sottage ;? that Mahabir came and that 
the appellant called upon him to give up 
the stolen articles ; that Mahabir repeated 
that he was innocent and that therenpon 
the appellant struck Mahabir on the buttock 
with a stick oausing a swelling, The 
prosecutor then goes on to say that his 
eries attracted Constable Faiz Khan to the 
spot as also acrowd of some 20 or 25 
people, and that ander the appellant’s 
orders his disciple Mangal, one Baidyanath 
the son of a local Pleader, Ranjiwan the 
sats of Baidyanath and Buasudeo Narayan 
proseeded to take him (complainant) to 
the house of Gorak Prasad for the pur- 
pose of locking him up there for the 
night. It is further alleed that the con- 
atable accompanied the party but that 
when they were passing the house of Sub- 
Inspector Qarban Ali, the constable raised an 
alarm ; that thereupon all those who were 


INDIAN CASES, 


fisis 


holding the complainant ran away and 
that the complainant was then able to 
relate his story to the Sab Inspector. 
It is said that this took place at 7 Pam: 
and that the Sab-Inspestor after 
learning the somplainant’s story sent him 
in charge of three constables to the house 
of Mr. Marsham the Superintendent of 
Police and himself followed shortly after- 
wards; and that at 9 pP. m. the first inform- 
ation of Mahabir Prasad was recorded in 
the presence of Mr. Marsham. On the 
3lst of December the Police arrested Satya 
Deva Swami, Basudeo Narayan, Mangal, 
Baidyanuth and Ramiiwan. Basudeo made 
a statement before Mr. Ritchie, Deputy 
Magistrate, pending the investigation, but 
the other accused refused to make any 
statements. Hventually all the five per- 
sons were placed on their trial before the 
Court of Session on charges under sec- 
tions 330 and 348 of the Indian Penal 
Code. The Assessors were both of opinion 
that there was no evidence against any 
of the accused. The learned Sessions 
Judge, however, while disbelieving the 
greater part of the story forthe prosecution 
and being of opinion that the ease so far 
as it related to Baidyanath and his sats 
and Basudeo and Mangal was false, con- 
victed the appellant under section 880, 
Indian Penal Code, holding that he had 
assaulted the prosecutor with a lathi for 


“the purpose of either extorting a confession 


or constraining him to restore or cause 
the restoration of the stolen property. It 
is against this conviction that the appel- 
lant somes here in appeal. 

It ig to be mentioned that while some 
of the acensed in the Sessiors Court were 
defended by competent Counsel, the appel- 
lant declined either to sross-examine the 
witnesses or to address the Court. He 
did not, either in the Committing Magis- 
trate’s Court or before Mr. Ritchie, make 
any atatement with a view to explain the 
Gircumatances against him. Ia the Seasions 
Court, however, he filed a written state- 
ment setting out his account of what 
tock place on the 30ch of December. He 
states that he did call the prosecutor to 
the cottage and that he demanded from 
him his property, in particular the manus- 
oript which he valued most. He admits 
that he struck the complainant one blow with 
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a lathi but his excuse is that tbe prose- 
sutor became abusive. He then says that 
the prosceutor, seeing that a Poliee eon- 
stable was standing by, took the aggressive 
and attempted to strike him with a danta 
(or stick); that he in self-defence 
wrenched this danta from the hands of 
the prosetutor and thereafter suggested 
to those who had come to the spot that 
the prosecutor should, in order that he 
might do no harm to him, be taken to the 
house of his master, Dabi Prasad, and kept 
there for the night and that for this purpose 
Mangal and others started from the garden 
for Dəbi Prasad’s house taking with them 
the prosecutor. As to what took place 
afterwards there is no affirmative evidence 
on the side of the defence because no 
witnesses have been called. We have in 
the statements of those accused who were 
charged with the offence under section 
348, Indian Penal Code, an acount of the 
part which the Constable Faiz Khan played 
in the matter. lf these statements are 
to be believed, the sonstable was a con- 
genting party to the taking of the prose- 
sutor to Debi Prasad’s house; and it was 
only upon reashing the hause of the Sab- 
Inspestor Kurban Ali that the thought 
struck him that it was a good opportunity 
of securing the arrest of so many undesirable 
persons. However, with what took place 
after the prosecutor left the gates of the 
garden we are not much concerned, because 
the persons who are said to have confined 
him on the way for the purposes of 
obtaining a confession or causing restora- 
tion of stolen property have been acquitted 
by the Sessions Judge. The question before 
us now is whether or not there was an 
assault in the cottage under circumstances 
which would bring the appellant within 
the purview of section 330 of the Indian 
Penal Code. Now, the two eye-witnesses 
called by the prosecution on this point, 
namely, a ploughman named Dhaju Dusadh 
who worked under the prosecutor, and 
Baldeo Kurmi who ia a consin of the 
prosecutor, have been disbelieved by the 
Court below. So that we have only the 
word of the complainant as against the 
word of the accused; and the question is 
whether upon the testimony of the 
prosccutor alone coupled with the admis- 
sions of the accused above referred fo a 
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oase under section 330 of the Indian 
Penal Code has been made out. In my 


opinion it has not, 

Tbe learned Sessions Judge seems to 
consider that every master who slaps his 
servant because the servant has stolen some 
article of trifling valne, is liable to have 
himself committed to the Court of Session 
on a charge of assault under secticn 330, 
Indian Penal Code. In my opinion he is 
wrong. Section 330 contemplates that thers 
must be immediate connection between the 
asranif and the restoration of the property; 
that is to say, the intention of the person 
cauring the assault must be proved to be 
to obtain from the person assaulted a 
confession or the restoration of stolen 
property; and there must be no reasonable 
ground for explaining the assault otherwise 
than upon that foundation. If in the present 
case the appellant is able to show, or if it can 
be fairly inferred from the facts, that the 
object of the assault was not to obtain 
restoration of stolen property, but that 
the assault was committed in a temporary 
fit of anger quite independent of any intention 
to extract a confession or cause restoration 
of stolen property, obviously the assault 
would not come under section 830, Indian 
Penal Code, but would come under the 
definition of simple hurt under section 323, 
Indian Penal Code. 

Now what are the facts in this ease ? 
As I bave said, the complainant has been 
disbelieved with regard to what took place 
outside the garden. Have we any guarantee, 
therefore, of his truthfulness as to the 
occurrence inside the garden ? Or is there 
any reason why the version of the accused 
should not be preferred to that of the 
complainant P I for my part fail to see 
why, when there are no reliable witnesses, 
we should be compelled to accept the 
story cÊ the complainant who has been 
disbelieved with regard tothe greater part 
of his story. Then as to the constable. 
He states that he did not see any stick 
but that what he did see on his arrival 
at tbe garden was that the prosecutor was 
lying on the flor and making a noise, 
while the appellant was striking him with 
his fist and was kicking him. He admits 
that he knew that Baidyanath was a person 
whom he was required to watch, inasmuch 
as the father of Baidyanath was an 
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adherent of Mr Gandhi in aonnestion with 
whose visit to the Champaran District he 
was even at that moment on special dary. 
He tells us that althongh he saw these two 
persons and Mangal and Basudeo wrongfully 
restraining the prosecutor he took no steps 
to prevent them from doing so. His expla- 
nation js that he d'd not say anything 
at first, because he thought that when 
they had actually eontined the oamolainant 
in Baidyanath’s house be would have a 
better oase against them. He modifies 
this statement by saying that on reashing 
Kurban Alian house he changed his mind, 
as it struck him that that was a good 
opportunity of galling the Sub Inspector 
out and getting the offenders caught red- 
handed, To my mind ‘both these expla- 
nations are false. I think the eonstable 
was a Gonsenting party at the outset to 
the taking of: the prosecutor to the 
house of Debi Prasad; thst he saw noth- 
ing wrong in i; and that on reashing 
Kurban Alis house he asked- the others 
to go away and took the complainant 
into Kurban Als house merely for the 
purpose of inferming the Sul-Iuspestor of 
what he was doing. The idea of institut 
ing a prosecution under section 330, 
Indian Penal Code, seems to have then 
entered tbe brain of the Sub Inspector, 
as the appellant had made himself obnoxious 
to the authorities for various reasons into 
whioh it is not necessary to enter, It 
seems clear that if the appellant had not 
otherwise incurred the displeasure of the 
authorities, no one would haye ever 
thought of committing bim to the Sessions 
on the present charge. The appellant 
arrived at the Palise Station shortly after 
the complainant bad been despatched to 
the house of the Superintendent of Police 
and he told the Sub Inspector that be 
was afraid that the prosecutor wouid do 
him some injury and requested that either 
the prosecutor should be delivered into 
the appellan:’s custody or arranzements 
made by tbe Police for keeping him in sustody 
for the night. This conduct is consistent 
with the case put forward by the defence, 
and in my opinion the appellant did not act 
with the intention alleged by the prosecution: 
The fact appears to be that he lost his temper 
at the somewhat aggressive attitude adopted 
by the prosesntor and atrusk him in anger. 
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In my opinion the proceedings against 
the appellant have from the outset been 
misconceived. The injury according to 
the Civil Surgeon’s deposition was very 
slight and the conviction in this case ought 
to have been one under section 323, 
Indian Penal Code, The conviction and 
senterce passed upon the appellant Satya 
Deva Swami are accordingly set aside 
and in lieu therefor he is sonvicted under 
section 3-3, Indian Penal Code, and sentenced 
to pay a fine of Re. .5 or in default to 
undergo simple imprisonment for seven days. 

THRORNH. LL, J.— 1 agree. 

Order modified, 





CALCUTTA HIGH COURT. 
-  Onimtnan Revision No. tOu or 1917. 
August 24, : 917, 

Fresent :— Justice Sir Charles Chitty, KT., 
and Mr. Justive Richardson. 
ASLAM MEA AND o:HeRs—Accosep—~ 
PiT.TIONERS 
VETEUS 
FM PEROR— Openeite P RTY. 

Criminal Procelue Code (Act Vof 1£98), 8. 245 
Compromise petit on filed when judgment was being 
written, whether can be refused 

À case may he compounded under section 345, 
Criminnl Procedure 1 ode, at any time before the sen- 
tence is pronounced Therefore, a Magi trate can- 
not refuse to accept a compromise petition on the 
ground that it was presented when the judgment was 
actually being written, 


Rule against the order of the Honorary 


Magistrate, Noakhali, dated the 2lst May 
19°7, 

Babu Santush Kumar Bose, for the 
Petitioners. 


JUDGMENT.—In this case the opposite 
party, on whom the Rale was served, does 
not appear to show cause. In his explana» 
tionthe Magistrate, before whom the case 
was tried, states that he does not think 
that the sompromise petition could be 
accepted at such a late stage, when the 
judgment was actually being written, but 
@ ease may be compromised under section 
345, Criminal Procedure Code, at any time 
before the sentence is pronounced. We 
accordingly make the Rule absolute and 
set aside the sonviction and the sentence 
passed on the petitioners. The fines, if paid 
will ba refunded. 

Rulea made absolute, 


~ 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No, 139 
or 1916. 

May 27, 1918. 

Present :—Mr. Justice Fletcher and 
Justice Sir Syed Shamsul Huda, Kr. 
JAGADISH NARAIN PARAMANIK 
AND OTHERS— PeTiTiONERS—APPELLANTS 
versus 
MAHAMUDDIN MAHAMED 
AND OTHERS—Minors REPRESENTED BY THEIR 
GUARDIAN GRANDMOTHER 
ALAKJADI BEWA AND ANOTHER— 
Opposire PARTY—-RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 47, 104, 
O. XLIII, r.1 (j)—Application to set aside execution 
sale— Appeal, second, whether lies. 

Even where a case for setting aside an execution 
sale comes under section 47, Civil Procedure Code, 
the order of the Court refusing to set aside the sale 
being appealeble under section 104 (i't, is outside the 
definition of a decree and, therefore, an order passed 
on appeal from such an order is final under sub- 
section (2) of section 104, Civil Procedure Codo, and is 
not appealable to the High Court. 

Appeal against .the order of the Subor- 
dinate Judge, Jalpaiguri, dated the 28th 
February 1916, affirming that of the Muusif, 
Jalpaiguri, dated the 5th January 1915. 

FACTS appear from the judgment, 

A preliminary objection was taken by Babu 
Bimala Charan Dus, Vakil, for the Respond- 
ents, vizą thatthe appeal is directed against 
an order of the lower Court refusing to set 
aside a sale under Order KAT, rule 90. In such 
a case no second appeal lies under sestion 104, 
clause (2), Civil Procedure Code, the order 
passed in appeal being final. The order made 
by the Munsif refusing to set aside the sale is 
not a decree within the definition of a decree 
under the Code, because such an order is 
made expressly appealable by the -Code. 

{ Hcpa, 1.—Under the new law you have 
no appeal from an order under Order X KI 
rule 90. Under old law you had ar< sal 
on the ground of fraud, ets. | ‘PP 

Babu Hemendra Nath Bose tor the Appel- 
lante.—~The question of > ° 

dppeal depends upon 

whether I ama re“ : f arty 
to the suit orr gp ANGGSEDHB NG aa aes 

9 ót. If Lam arepresentative 

then appe? li d tion 47, Civil 
Pw f lies under section 4/, Ul 

only 46 Code. It is not an application 

_ fonder Order XXI, rule 90, but also 


Seater section 47, Civil Procedure Code. 


(Hupa, J.—Have you any right to set 
aside the sale? Has not it been held 
that a person who has got a paramount 
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title cannot apply for setting aside the sale. 
You are not the person who is affected by the 
decree and the sale in execution thereof]. 
JUDGMENT. — This appeal must be 
dismissed. It is quite clear that the appel- 
lant in this case is not a representative of 
a party to the suit within the meaning 
of section 47, Civil Procedure Code. 
That being so, unless he can bring the 
case under that section, there is no second 
appeal against the order of the learned 
Munsif, Even if the case same under 
section 47 the order refusing to set aside 
the sale being appealable under section 104 
(1) (), is outside the definition of a decree 
and the order passed on appeal from such 
an order is final under sub-section (2) of 
section 104. The petitioner who claimed 
that he had got an interest paramount to 
the interest of the judgment-debtor, the in- 
terest of the judgmoent-debtor being al- 
together destroyed, could not ask the sale to 
be set aside under these circumstances. 
The present appeal, therefore, fails and 
must be dismissed will costs one gold mohur. 
Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 67 


or 1916. 
nih Justices 





May 30, 1918. 


Present :—Mr. Justice Roe and 
Coutts, ~~ 
NAND LAL SINGH AND OTHERS 


OTHERS-~- RESPONDENTS. - 
Hir a Law—Mitakshara—Joint family——Partition 


APPELLANTS 
aster 
Wei BHAGWATI KOER anp 


p Kounion, what constitutes—Burden of proof. 


Once the members of a joint family have separated, 
the onus is heavy on any member who pleads reunion, 
[p. 582, col. 1.] Se Bk 

In order to establish a case of reunion it 18 neces. 
sary to show not only that parties already divided, 
lived or traded together but that they did so with 
the intention of thereby altering thoir status and of 
forming a joint estate with its usual incidents. There 
must bea complete conjunction of estate with ad 
intention to reunite and not a mere living together or 
joint enjoyment of the property. Lp. 532, col. J 

Appeal from a decision of the Subordinate 
Judge, Morghyr, dated the 27th March 1916, 

Messrs. P. R. Das and 9. M. Das, for the 
Appellants. ; 

Messrs. Manohar Lal and Hari Das Ohat- 


ferjt, for the Respondents. 
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JUDGMENT.—Tre parties to this suit 
are all descendants of one Bhekhdhar 
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Singh. The following genealogy will show 
their relationship — 


= 


BABU BHEKHEDHARI SINGH 





By 1st wife. By 2nd wife 


Kirit Narain Singh, Lachmi Narain Singh. 


r 


{ 
Avadh Behari Singh, Runmun Singh, 
defendant No.6. defendant. No. 7, 
Ajodhya Singh, 
defendant No. 6, 


/ 


—— 


Jadunandan Prasad Singh, 
defendant No. 3. 


Up till 1906, the five brothers Kirat 
Narain, Lachmi Narain, Ram Rachya, Sant 
Lal and Nund Lal were joint. In that 
year Ram Rachya and Sant Lal are said by 
the plaintiff to have brought a suit for 
~ partition and by the defendants a suit for 
poagession. The matter of the class of suit, 
however, is of no consequence, because it 
‘is admitted that in that suit a compromise 
petition was Sled by which it was agreed 
that the whole of the joint property was 
to be partitioned between the five brothers 
and a decree was passea accordingly. 

By this partition the propctties in suit 
were allotted to Ram Rachya, and “he case of 
the plaintif Musammat Bhagwati Koc¥ his 
widow is that he was in separate possess 
„until his death in 1909, After his death, the 
plaintiff applied for mutation of her name 
‘in the Land Registration Department, but 
she was successfully opposed by Nand Lal 
defendant No. 1. During the proceedings 
in the Land Registration Department, a 
case under section 144 of the Code of 
Criminal Prosedure was started between 
-the plaintiff and this defendant and the 
plaintiff was found to be in possession. Ags 
¿however her title was affected by the Land 
Registration proceedings, she bronght this 
suit for declaration of her title to the property 
which Ram Rachya had got by the partition. 


| | | 
Ram Raohya Singh Nand Lal Singh, Sant Ial Singh 
| 


Musammat Bhagwati Koer 


} 


| 
By 3rd wife. 


‘Si “i. 


defendant No. | 


Ganga Pershad Singh, 
defendant No. 2. 


widow, 
Plaintiff. 


| 
|. 
| 








sonnet mee mA mem 


Jagdaini Prasad Singh, 
defendant No, 4. 


In the written statement the defendants 
admitted the sompromise, and the division 
of the property but they alleged that the 
partition had not been given effect to and 
that only Kirat Narain and Lachmi Narain 
had separated, the other brothers all 
continuing to remain joint proprietors, jointly 
holding possession over all the properties 
which had been entered in their names 
in the sompromise petition as their separate 
properties. The learned Subordinate Judge 
has found that there was a partition and 
has decreed the suit in favour of the 
plaintiff. 

So far as the partition between the five 
brothers is concerned, there is and can be 
no doubt, The suit in which the compromise 
was fled, was instituted by Ram Rachya and 
San” Pal against Kirat Narain, Nand Lal 
os do A Ahya and in the compromise it is 

ate athe plaintiffs and the defendants 
recited thaw- -4 . 

d ~ deal of moveable and im- 
DOEBESSOG a gooa ~. e each of the plaintiifs and 
moveable property or cami 

~a their private pro- 
defendants and they we .: : 

: "as were private 
perties. That as the propert.. tab eit the 
ones, the plaintiffs often had dispu. auifered 
defendants, and consequently both . tup 
loss, That with a view to avoid fu. 9 
dispute and litigation and considering 
future loss of money and property, the 
plaintiffs and defendants amicably divided 
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all the ¢jmalt immoveable property and 
the private property into five shares”. 

At the end of the compromise petition 
there are schedules showing exactly what 
properties were allotted to each of the five 
brothers, 

The compromise petition is, therefore, 
perfectly clear and unambiguous, it shows 
without a doubt that there was an actual 
division and is exactly similar to the case 
of Appovier v, Rama Subba diyan (1) in 
which it was pointed out by their Lordships 
of the Privy Council that there are two 


kinds of division of property, a division 
of the title and a division of the 
subject to which the title is applied: 


and they held that although there might 
ba no astual partition, still the character 
of the property was altered and if was 
converted from joint to separate owner- 
ship. This view has been followed by their 
Lordships of the Privy Council in the cases 
of Doorga Pershad v. Musammat Kundun 
Koowar (2) and Balkishen Das v, Ram Narain 
Sahu (8) and is now settled law and there 
can, in our opinion, be no doubt that in 
the present case by the deed of compro- 
mise there was a conversion of the pro- 
perty ofthe family from joint to separate 
ownership, 

Mr. Das has accepted this view which 
it was in faot impossible for him to con- 
test, because not only is the compromise 
unambiguous in itself but was followed 
by certain transactions which show that 
it was acted upon. These are referred 
to by the learned Subordinate Judge in his 
judgment. The first is asale executed by 
Sant Lal shortly after the partition in 
favour of one Tokhan Chowdhury. The 
sale was:of a portion of his share, and 
in the deed to which his brothers were 
parties, it is recited that the properties 
had been divided and that Sant Lal 
alone had any connection with the proper- 
ties. There are also a series of plaints 
of the year 1908 by which Ram Rashya 
sued tenants for rent and in them he 
= mentioned the factof the partition. There 


(1) JIM. I. A. 75; SW. R.P. 0.1; 1 Suth. P.C. J. 
657; 2 Sar. P. C J. 218; 20 E. R. 30. 

(2) 13 B L. B. 285; 21 W. R. 214; 1 I.A. 55; 8 Sar, 
P. C. J. 841 (P. CO). 

(8. 80 0. 738; 301. A. 189; 7 C. W. N. 578; 5 Bom. 
L: R. 461: 8 Sar. P, O. J. 489 (P, 0). 
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is thus no doubt that there was a parti- 
tion and that if was acted upon. 

Mr, Das, however, contends that the 
separation only lasted up till the year 
1908 when three of the brothers Ram 
Rachya, Sant Lal and Nund Lal reunited. 
This was not the case made in the 
pleadings and it is doubtful whether the 
appellants should be allowed to make it 
now. Itis, however, unnecessary to consider 
the point, because it does not appear to 
us that any case of re-union has been 
made ont. To establish the case of reunion, 
we are referred to certain dosuments evi- 
dencing transactions which began towards 
the end of the year 1908. From the 
first of these documents, an extract from 
the Collestor’s Mutation Register, it appears 
that the hree brothers made a joint ap- 
plication r registration of their names in 
respect « a property called Nabinagar 
which ha been by the partition allotted 


to Ram Ri hy’sshare. Apparently substitu- 
tion was ade and it appears to have been 
made on ie strength of a “petition of 
admission” filed not by the applicants but 
by Kirat arain and Ajodbya. In this 
petition 1 is recited that although a 


division |} d heen ~made between the 
brothers, E m Rachya, Nund Lal and Sant 
Lal remai d joint and undivided. This, 
however, is not a statement by the 
brothers w o were seeking mutation of their 
names, ant if cannot be said to, in any 
way, bin the plaintiff. Subsequent to 
this mutal n proceeding, a series of plaints 
were filed by these brothers jointly in 
respect of rent for this village Nabinagar; 
and in on of these plaints it was regit- 
ed that t ire had been a partition and 
that these :hree brothers still remained 
joint. Fov of these suits were filed in 
1908 and 16 in the year 1909. There 
are also other documents of the years 
1907, 190€ and 1909, which show receipts 
of rent al > for this village of Nabinagar, 
Four of th plaints ‘to which reference 
has been 1 ide, were filed before the muta- 
tion of nat 5 was made and it is not 
contended hat there was in facta re- 
union bef e this time. These plaints 
may, therefi e, be left out of consideration 
and with r, spect to all this documentary 
evidence it - is contended on behalf of the 
respondents that the transactions could 
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not have been made with the knowledge 
and consent of Ram Rachya because for two 
years before his death in 1909, he was 
bed-ridden. There is considerable oral evi- 
dence in support of this story of Ram 
Rachya’s illness which itis impossible to 
ignore: but even assuming that Ram Rashya 
had knowledge of these documents it cannot 
be said that they establish a tase of 
reunion, Once the members ofa family 
have separated, the onus is heavy on any 
members who plead reunion., In faot Sir 
F. Macnaghten has said that the Pandits 
of the Supreme Court of Bengal told him 
that no oase of reunion had formed within 
their knowledge and he himself says that he 
never met with such a case (F. MacNaghten 
107, Mayne’s Hindu Law. Sth Edition, 
page 694). Cases of reunion, therefore, are 
rare, but ib is clear that there are such 
cases “and it is nowbere clearly laid down 
how reunion is to be established. What 
is clear, however, from all the decisions is 
that in order to establish a case of re- 
union, itis necessary to show not only 
that the parties already divided lived or 
traded together but that they did so with 
the intention of thereby altering their 
status and of forming a joint .estate with 
ite usual incidents. There must be a com- 
plete conjunction of estate with an in- 
tention to renunité and not’ a mere 
living together or in joint enjoyment of 
the property. In the cases of Doorga Pershad 
v. Musammat Kundun Kéowar (2) and Balkishen 
Das v. Ram Narain Sahu (8) there were 
joint transactions between certain members 
of the family after ‘the partition but 
there was no reunion: and it appears to 
us that although as in those cases there 
were in this case some joint transactions 
between the three brothers after the parti- 
tion, these might at most establish that 
for certain purposes there was a partnership 
between the brothers. They cannot establish 
a case of reunion. We are, therefore, of 
opinion that this appeal must be dismissed 
witb costs. 

Appeal dismissed. ` 
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CALCUTTA HIGH COURT. 
ÅPPFAL FROM APPELLATE DEORER No, 1189 
cF 1916. 

May 9, 1918. 

Present :—Mr, Justice Teunon and Mr. 
Justice Richardson. 

Srimatt SIVA KUMARI DEBI— 
PLAINTIFF—APEELLA T 
VETEUS 
Rai BISWAMBHAR ROY Bahadur— 


DEFENDANT— RESPONDENT, 

Limitation Act (IX of 1908), s. 20—Payment by 
debtor to creditor, without directions as to its appro- 
priation, effect of-—Lumitation, fresh, starting point of, 

A debtor paid a certain sum on a certain day to 
his creditor without declaring whether it should be 
appropriated towards interest or principal but with 
knowledge that according to the usual practice the 
payment would be appropriated to the interest 


then due: i 
Held, that the Court should have drawn the . 


inference that a payment so made with the know- 
ledge that it would be appropriated to interest, was 
made with the intention that it should be so appro- 
priated, so as to give a fresh starting point to limita- 
tion under the provisions of section 20 of the Limita- 
tion Act. [p. 584, col. 1.] 

Appeal against the decree of the covenant- 
ed Subordinate Judge,” Nadia, dated the 20th 
April 1916, reversing that of the Munsif, 
lst Court at Krishnaghar, dated the 24th 
July 1915. 

FACTS appear from the judgment. 

Babu Dwarkanaih Chakraburty (with him 
Babu Narendro Kumar Bose), forthe Appellant, 
—This appeal is on behalf of the ‘plaintiff, 
and it arises out of a suit for recovery of money 
lent on a handnote. The Court of first 
instance decreed the suif, but on appeal 
the Court of Appeal below reversing the 
decres of the first Court, dismissed the suit 
on the ‘ground that it is barred by limita- 
tion. The only question for decision in 
this appeal is whether certain payments 
made by the debtor on certain days, were 
made on account of interest due from him 
so as to bring the case within the purview 
of section 20 of the Limitation Act. On 
the facts found by the Court of Appeal 
below, the learned Judge should have agreed 
with the learned Munsif in coming to the 
conclusion that the payments in question 
made on the Ramanayami day were payments 
on account of interest and made as such, 
so as to give a fresh starting point of 
limitation as eontemplated by section 20 
of the Limitation Act. It has been found 
by the learned Judge that it is customary 
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with the money-lenders to treat the Rama- 
navami day as the beginning of the new 
year. On that date the money-lenders 
generally invite their debtors, and debtors 
approach their creditors and make pay- 
ments to them, and when interest is due, 
such payment is, as a rule, credited to in- 
terest. The learned Judge has alao clearly 
found that in this case the defendart was 
fully aware of the practice and custom 
of the creditors and he made the payments 
with full knowledge that they would be 
appropriated by the plaintiff to interest due 
from him. On these findings of fact, the 
conclusion is irresistible that the payments 
in question must have been made on ascount 
of interest as such. The learned Judge 
has erred in his conclusion and he should 
have held that the payments were, from 
the facts and cirenmstances of the oase, 
made on account of interest as such, and 
the case, therefore, falls under the provisions 
of section 20 of the Limitation Act. If 
both parties know what the money is paid 
for, then there can be no doubt or dispute 
about that. The person who gives, knows 
and the person who ‘takes, knows what is 
being paid. The learned Judge says that 
neither party said that the payments were 
on account of interest as such but he 
ignores the fact that sometimes silence is as 
good as words. From the facts proved and 
found, the learned Judge is certainly wrong 
in the conclusion arrived at by him, 


Babu Mohini Mohan Chakraburty (with him 
Babus Harish Ohandra Roy and Satis Chandra 
Sinha), for the Respondent.—The lower 
Appellate Court has found that the pay- 
ments were not made expressly on account 
of interest. It has been further found 
that from the facts proved, it cannot be in- 
ferred that the payments were in respect 
of interest as such. So the judgment of 
the lower Appellate Court is concluded by a 
finding of fast. 


[Tuenon, J—The facts are found. The 
question is whether the inference from the 
facts found, is correct or not. That is sgr- 
tainly a question of law. | 

The finding arrived at by the learned 
Judge on a consideration of all the facts 
and circumstances of the case, is that the 
payments were not made on account of in- 
terest as such, That is a finding of fact 
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which 
appeal. 

As regards the question whether the pay- 
ments were on ascount of interest, my 
submission is that when principal and in- 
terest are due toa creditor, mere payment 
by the debtor cannot be taken to be a 
payment on aecount of interest as such 
unless it is so expressed. Where payment 
is made without saying anything which 
goes to show that the payment is towards 
interest as such, the payment must be 
taken to be a payment towards the general 
account, and hence does not come within 
the purview of sestion 20 of the Limitation 
Ast. Refers to Oharu Ohandra Bhattacharjee 
v. Karam Buga Stkdar (1). 

{Tsonon, J.—The question is one ofin- 
tention—what was the intention of the 
parties in making the payment]. 

The question as to the intention of the 
parties is a question of faot and if your 
Lordships consider that the lower Appellate 
Court has not come to a proper finding as 
to the intention of the parties in making 
the payments, the case should be sent back 
for a finding on that point upon a proper 
consideration of all the facts and cireum- 
stances of the oase. 

Babu Narendra Kumar Bose replied. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiff to recover 
money lent ona handnote executed by the 
defendant. The only question that was 
argued in the Court of first Appeal and the 
only question that has been argued, here is 
whether a payment of Re. 1 on the 14th 
Chait 1318 anda payment of another sum 
of Re. 1 on the 2nd Baisakh 1320 were 
payments on account of interest so as to 
give a fresh starting point under the pro- 
visions of sestion 20 of the Indian Limi- 
tation Act. 
< It is not disputed that when the pay- 
ment was made, there was no express de- 
claration as to whether the sum should 
payment on ascount of in- 
terest or payment on account of principal. 
But the facts found by the District Judge 
are these: thatthe 14th Ohoit 1318 was 
the Ramnavami day of that year and the 
2nd Baisakh 132C was the Ramnavami 


cannot be challenged in second 


(1) 43 Ind. Cas. 812; 27 O. L, J, 141. 
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day of that year. He has further found 
that in the case of money-lenders at the 
place in question the Ramnavami day is 
the beginning of the new year. He has 
further found that it is customary among 
these money-lenders to invite their ous- 
tomers to meet them on new year’s day, 
that it is customary with the customers to 
make payments on that date and payments 
so made when interest is due, are credited 
to interest. He has further found as a 
matter of fact that when making payment, 
the respondent-defendant knew that the 
payments thus made, would be appropriated 
by the oreditor to interest and he did 
not invite the oreditor to take a differ- 
ent course. Under these circumstances and 
from these facts we think that the Dis- 
trict Judge should have drawn the inference 
that payments so made with the know- 
ledge that they would be appropriated to 
interest, were made with the intention that 
they should be so appropriated. 

In that view we decree this appeal, set 
aside the decree of the Court of first appeal 
and restore that of the Court of first in- 
stance, with costs of this Court and of the 
lower Appellate Court. 

Interest on costs at 6 per sent, 


Appeal accepted, 


PUNJAB CHIEF COURT, 
Cisie Revision Paririon No. 859 or 1917. 
June 19, 1918, 

Present:— Mr. Juatice Wilberforce. 
NATHE KHAN—Putaintirr—Psritioner 
VETSUS 
MUHAMMAD KHAN AND orHers—DEFENLe 
AnTS— RESPONDENTS 
Court Fees Act (VII of 1870), s. 7, cl. (v)— Suit for 
specific performance of contract of sale and for possession 

of land sold—Court-fee payable, 

In a suit for specific performance of a contract of 
sale by execution of a sale-deed and for possession 
of the land sold, Court-fee is payable under clanse (v) 
of section 7 of the Court Fees Act, namely,on ten times 
the land revenue. 

Madan Mohan Singh v. Gaja Prosad Singh, 11 Ind, 
Cas 228; 14 C. L. J. 159, followed. 


Petition, under section 44 of Act IlI of 
1914, for revision of the order of the 
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Munsif, 2nd Class, Lahore, dated the 23rd 
May 1917, sending the case to the Senior 
Subordinate Judge for disposal. 

Mr. Gobind Ham, for the Respondents. 

JUDGMENT.— Plaintiff's suit was for 
specific performance of the contract of sale 
and for possession of the land sold. The 
Munsif trying the case held that being 
a suit for specific performance of a contract 
of sale, Court fee was payable on the sor- 
sideration of the alleged sale under clause 
X (a) of section 7 of the Court Fees Act. 
At the same time he sent the case toa 
Subordinate Judge as being beyond his 
jurisdiction. The question of the Court-fee 
payable in such cases does not appear to 
be by any means clear. The main relief 
asked, is for specific performance of the con- 
tract by execution of asale-deed and the claim 
for possession appears to be subsidiary io the 
main relief. There are however, decisions that 
in such cases Conrt-fee is only payable 
under clause (v) -of the same section. See 
Madan Mohan Singh v. Gaja Prosad Singh 
(1). I am unable to find any authorities 
to the contrary. 

Following the decisions in these cases 
I hold that Court-fee is only payable 
under clause (v), namely, on ten times the 
land revenue. 

I, therefore, accept the petition for 
revision against the Munsif’s order. The 
suit, however, being now before the Sub- 
ordinate Judge can remain with him for 
trial to avoid further confusion and delay. 
No costs. 

Petition accepted. 


(t) 11 Ind. Cas, 228; 14 C. L. J, 159. 


PATNA HIGH COURT. 
Corrack CIROUIT. 
Seconp Civin APPEAL No. 43 or 1917. 
December 19, 1917. 

Present :— Mr. Justice Mullick and Mr. 
Justice Atkinson. 
SREENATH DAS—APPELLANT 
VErSUs 


GHANASHYAM NAIK — RESPONDENT., 


Mistake—-Decree made under mistake, suit io set 
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aside, maintainability of—Money paid under com. 
pulsion of legal process, whether can be recovered. 

To warrant a Oourt in granting relief on the 
ground of mistake, it ought to have regard to the 
principles which guided the Courts of Chancery in 
England in granting relief in such suits prior to 
the Judicature Act of 1876, and which principle still 
prevails [p. 586, col. 2.] 

Where a decreas has been procured by some 
grave mistake so as to vitiate the whole character 
of the decree, and to permit its execution would 
amount to an abuse, the Court has power to rectify 
the error or mistake upon which the decree is 
founded in an independent suit. To hold otherwise, 
would be contrary to the elementary principles 
of natural justice coupled with equity and good 
conscience. ip, 537, cols. 1 & 2.) 

(Case-law discussed.) 

Where, however, a Court has jurisdiction to 
prononnce a decree and some mere irregularity or 
error arises in the drawing up of the decree that, 
of necessity, does not justify the Court in granting 
relief ina subsequent suit to rectify the mistake, 
though it might afford some ground for supporting 
an application for review. [p. 536, col. 2.] 

If money is paid under compulsion of legal 
process it cannot be recovered as money had and 
received unless it was realized by frand or some 
unconscionable dealing on the part of the decree- 
holder or under a decree obtained by mistake if 


the mistake was of such a character as equity: 


would relieve against. [p. 638, col. 2; p. 539, col. 1. 

Plaintiff, ma puisne incumbrancer of certain 
mortgaged property, was impleaded as a 
party to the mortgage suit brought by the mort- 
gagee and was served with notice. He failed 
to appear and a decree was passed against him 
ew parte making him personally liable for the balanoe 
of the mortgage money which might remain 
unrealised after the sale of the mortgaged property. 
In the course of several executions, the decree 
holder realised a certain amount of money from 
the plaintiff without protest onthe latter’s part. 
The plaintiff subsequently brought a suit to recover 
the amount paid by him in execution on the 
ground that as a puisne incumbrancer he could 
not be made personally liable under the mortgage 
decree, and that- the decree was in that respect 
erroneous: 


Held, (1) that the decree was one made by a 
Tribunal having jurisdiction ta make it and con- 
tained a mere error; [p. 536, col. 1.] 


(2) that the plaintiff had been guilty of laches, 
negligence and carelessness and had acquiesced in 
the decree, and that, therefore,‘he was not entitled 
to have the decree rectified in a subsequent suit 
and 2 recover the money paid under it. [p. 588, 
col, 2. 


Mr. S. O. Chatterjee, for the Appellant. 
Mr. B. N. Das, for the Respondent. 


JUDGMENT. 
Atkinson, J.—The plaintiff in the 
present suit seeks to rectify a deeree 


passed in Original Suit No. 659 of 1911; 
apd consequential upon such rectification 
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he seeks for an order deslaring him en- 
titled to be repaid by defendant No. 1 
the sum of Rs. 245-8-0 which was levied 
from the plaintiff in execution of the afore- 
sid decree. 

The fasts are within a very narrow com- 
pass aud may be shortly stated. Defend- 
ants Nos. 3 and 4 as mortgagors mortgaged 
to defendant No. 2 certain property. De- 
fendants Nos. 5 and b were subsequent par- 
chasers of the property; and the present 
plaintiff was a puisne incumbrancer upon 
this mortgaged property. Defendant No. 2 
obtained as against defendants Nos, 3 and 4 
a mortgage decree by way of compromise ; 
and as against defendants Nos. 5 and 6 and 
the present plaintiff, defendant No. 2, 
obtained in the former suit a deoree ex 
pdrte after process duly served. Defendant 
No. 1 in the present suit is the transferee 
or assignee uf the mortgage decree originally 
obtained by defendant No. 2 in the former 
suit. The original mortgage suit was in- 
stituted more than six years after the due 
date of payment provided in the mortgage 
bond. The ez parte decree was obtained as 
against defendants Nos, 5and 6, and the pre- 
sent plaintif; and contained an order 
directing the mortgage money to be realized 
out of the mortgaged property ; and coupled 
with that direction, there was a further 
order providing that in the event of the 
mortgaged property realizing an amount 
insufficient to pay the mortgage debt in 
full, that then the balance was to be re- 
covered from the original mortgagors and 
defendants Nos. 5 and 6 and the present plaint- 
iff personally. The present plaintiff, as I 
have already said, was a puisne incumbrancer 
upon the mortgaged property. It is con- 
tended that the Court had no power to 
make a personal order to pay as against 
a puisne inoumbrancer, and thus there 
was a mistake in the decree so far as the 
plaintiff is concerned; and that there being 
a mistake, the decree ought to be rectified 
and the plaintiff who has paid money as 
a consequence of that mistake, ought to 
have the money refunded to him. 

There can be no question thatthe Court 
had jurisdiction in the mortgage suit to 
grant the mortgage decree. In drawing up 
the decree a mistake apparently was made 
so far as the decree imposed a_ personal 
liability to. pay upon the plaintiff should 


[4 
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the mortgaged property realize insufficient 
to satisfy the money due on foot of the 
mortgage bond. The decree was one made 
by a Tribunal having jurisdiction and con- 
tained a mere error. 

Defendant No. 1, after he besame the 
assignee of the original decree, proceeded 
to execute the decree. He filed more than 
one application for execution; and in the 
course of the several executions which 
were effected, he realized Rs. 245-8-0 from 
the plaintiff without protest on the part 
of the plaintiff. The plaintiff now seeks 
to recover that sum from the defendant 
No, 1, the money having been paid under 
sompulsion of a legal process. The plaint- 
iff allowed the original decree so far as 
he is concerned, to be passed against him 
ex parie, after due service of summons 
and all necessary formalities having been 
complied with; and therefore no equity 
attaches to the plaintiff’s position so far 
as his claim to relief in the present suit 
is concerned. In effect, the plaintiff's claim 
is to recover money paid under compulsion 
of legal process on the ground that the 
decree under which the money was paid, 
was wrong in form and oontained an 
error. 

The learned Judge on appeal held that 
the present suit was maintainable and 
granted the plaintiff the relief which he 
sought by awarding him a decree for Rs. 208 
odd as against defendant No. 1. From 
that decision the defendant No, 1 has 
The question we 
have to determine, is whether or not the 
view taken’ by the learned Judge is right 
in point of Jaw. The learned Judge lays 
down the proposition that if there be a 


-mistake ina decree, the Court has jurisdic- 


tion in an independent suit to rectify that 
mistake and grant relief. This proposition 
seams to us to be too wide. No doubt 


‘section 9 of the Code of Civil Procedure 


does confer jurisdiction on all Courts to 
try all suits of a civil nature, excepting 
suits expressly or impliedly barred; and 
a suit to rectify a decree on the ground 
of mistake, would be entertainable within 
the meaning of that section [ Jogeswar Atha 
y. Ganga Bishun Ghattack (1)]. But the 


more existence of a mistake does not afford. 


(1) 8 0, W. N. 473, i 
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a ground for granting relief in every case. 
To warrant a Court in granting relief on 
the ground cf mistake it ought to have 
regard to the principles which guided the 
Courts of Chancery in England in granting 
relief in such suits prior to the Judicature 
Act of 1876, and which prinsiple still 
prevails. Whether there is jurisdiction in 
the Courts of India to grant relief by in- 
dependent suit seeking to rectify a prior 
decree founded on some mistake, has been 
the subject of diverse opinions, but whether 
such relief should or ought to be granted, 
must invariably depend upon the facts of 
each particular case and the equity, if any, 
attaching to the rights of the party in- 
voking the aid of the Court. 

If a Court has jurisdistion to pronounse 
a decree and some mere irregularity or 
error arises in the drawing up of the 
decree that, of necessity, does not justify 
a Court in granting relief in a subsequent 
suit to restify the mistake though it might 
afford some ground for supporting an 
application for review. In the case of 
Jogeswar Atha v. Ganga Bishun Ghattack (1) 
the ratio decidendz for holding that a sub- 
sequent suit might be brought to rectify 
a mistake in an original decree, was that 
the original Court had no jurisdiction to 
include in its decree a certain denomination 
of property; and that it had included ina 
mortgage decree and directed a eale of 
certain property which ought to have been 
excluded and with respect to which it had 
no jurisdiction to deal. In a more recent 
case [Chand Mea v. Srimati Asima Banu 
(2)] the authorities, so far as they 
have laid down the principle of law 
applicable to this country, have been fully 
considered and the learned Judges say. at 
page 1025 as follows: “We do not under- 
stand how such a decrees which was made 
inthe presence of both the parties and which 
apparently is coftclusive between them, and 
is not tainted by fraud, can beset aside by 
a separate suit.” I take this expression 
of opinion to mean not that there is no 
jurisdiction in a proper case to set aside, or 
rectify by independent suit, an original 
decree founded on some grave mistake or 
fraud, but that on the facts proved in that 
particular case no facts were established 


(2) 10 0. W N. 1024, 
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to justify the Court in granting the relief 
claimed. In support of this view, I am 
fortified by the observation of their Lordships 
at page 1025 in which they say: “We do 
not think it can be so broadly laid down, 
as has been contended for by the learned 
Vakil for the respondent, that any error 


in a decree made by a Court, may be ohal- ° 


lenged by a separate suit; for in that event 
there would be no finality in a judgment or a 
decree. Our attention, however, has been 
called to the case of Jogeswar Atha v. Ganga 
Bishun Ghattack (1) as laying down an 
opposite view of the matter; bat upon exa- 
mination of the fasts of that ease, it will be 
found that they are quite distinguishable 
from the facts of the case with which we 
are now concerned, There, property No. 3 
was not claimed by the plaintiff in the 
previous sait and, by some mistake or other, 
that property was entered in thadecree in 
the place of property No. 4, which had been 
claimed, and when a suit was brought for 
the purpose of rectifying the decree onthe 
ground of mistake, it was beld that sucha 
suit would lie, having regard to the provi- 
sions of section 11 of the Code of Civil 
Procedure. It would appear that, in the 
previous suit, the Court bad no authority to 
make a decree, asit did, in regard to pro- 
perty No, 3, for that was not the subject- 
matter of the suit. But, in the present case, 
as I have already pointed out, the Court 
had authority to make an order for ejectment 
in the event of the rent not being paid,” 
This decision does not, in my opinion, nega- 
tive the right to rectify an original decree 
grounded on mistake by a subsequent suit, 
bat on the contrary it seems to recognise 
the right, if proper facts are established, to 
justify the intervention of the Court in grant- 
ing relief. 

I attach vital importance to the finality 
of litigation: and I would be no party to 
any decision which would lay down need- 
lessly any principle which would justify 
the re-opening or setting aside of a decree 
on some mere flimsy pretext. To do so, 
would utterly destroy the sense of finality 
which the law requires forthe enforcement 
of its decrees. But I cannot refrain from 
expressing my opinion that it would be 
impossible to bold that if a decree has been 
prosured by some grave mistake so as to 
yitigte the’ whole character of the decree, 
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and to permit its execution wonld amount 
to an abuse, that there is no power to rec- 
tify the error or mistake upon which the 
decree was founded by independent suit, and 
most certainly to hold otherwise would be 
contrary to the elementary principles of natu- 
ral justice coupled with equity. and gcod 
conscience. In the main, I agree with the 
summary of the law as expressed by Mr. 
Justice Chapman in the case of Janakdular 
Saran Misser v. Ambica Prasad Singh (8) and 
at page 318* the learned Judge says: “In 
one department of this jurisdiction the Courts 


‘of Chancery used formerly to interfere where 


the legal judgment was obtained throngh 
fraud, mistake, or accident, and there had 
been no negligence, laches or other fault on 
the part of the person seeking the assistance 
of the Court of Chancery, or, on the part 
of his agents. The Court of Chancery, even 
where there had been mistake or accident, 
would interfere only ina case in which the 
judgment could not conscientiously he en- 


. forced, This practice in Chancery originated 


at a time when the Law Courts had little 
or no power to grant new trials for such 
causes. To prevent a failure of justice, the 
equitable jurisdiction of granting new trials 
in the Court of Chancery was admitted. Since 
the fusion of the Courts of Law and 
Equity and since the Courts in Eugland have 
acquired very wide powers for the purpose 
of amending their proceedings orof grant- 
ing new trials themselves, I sannot find that 
the exercise of this jurisdiction has continued 
in England.” ‘I disagree, bowsver, with 
my learned brother when he says that the 
jurisdiction which he has so accurately 


_described has not continued to be exeraised 


in &ngland. No doubt the need for the exer- 
cise of this jurisdiction in England has 
become less by reason of the wide power of 
amendment conferred on all Courts by the 
Judicature Rules; but the jurisdistion to reg- 
tify a decree founded on mistake or fraud 
by independent suit, has never bean abandoned 
by Courts of Equity in England. The juris- 
diction still exists; the question in each 
case is, do the facts warrant the exercise 
of that jurisdiction? In my opinion, the 
case of Jogeswar Atha vw. Ganga Bishun 
Ghattack (1) was not wrongly desided on 
its fasts and the principle oi y applicable 
(3) 39 Ind, Cas. 126; 2 P. L, J. 8 


— #Page 5 of 2 P. L, J.—Ed, 
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thereto. Mr Justice Roa in the oase of 
Janakdular Saran Misser v. Ambica Prasad 
Singh (3), considered, and | agree with his 
expression of opinion, that in England there 
is a right to rectify a mistakein an original 
desree though the method of procedure 
at present is perhaps different from that 
which existed formerly. But the inherent 
essence of the right to correct a mistake 
in an original decree, exists even though 
in England the modern Code of procedure 
may have modified the character of the 
enforcement of that right. The learned 
Judge says as follows: “Upon the investi- 
gation of my learned brother into the 
attitude cf the English Courts towards cases 
of this nature, I am compelled to agree 
with great respect that the learned Chief 
Justice of Bengal was to some extent in 
error in Jogeswar Atha v. Ganga Bishun 
Ghattack (1) if he really intended to 
say that actions are maintainable 
in the English Courts to give relief 
against one’s own carelessness, I have dis- 
covered many cases in which such relief 
has been given upon motion. There would 
bea no, difficulty at all in granting similar 
relief under Order XLVII, rule l and very 
little now in stretching rule 2 to cover the 
point, but the instances in which actions 
have been maintained to rectify an error 
in a decree, have all been instances in which 
the error was due toa mutual mistake ora 
mistake by the opposite party.” The learned 
Judge then sets out the cases relied upon 
by him to support the conclusion arrived 
at in his judgment. Thus I take it that 
Mr. Justice Roe recognises that there is 
still power to rectify an original deeree 
by motion and also by suit. The 
poliey of the Judicature Rules was to modify 
the old formalities required in the Court of 
Chancery and to abolish the rigid restrictions 
of the Common Law Courts; and thus it is 
that now cases in which mistakes ossur in 
the drawing up of decrees, are disposed of 
by way of motion; but this fact has not 
destroyed or nullified the pastand present 
existing alternative right and jurisdiction 
vested in the Courts of Equity in England 
to rectify a decree founded on mistake by 
an independent suit. 

Now the original decree in this case was 
obtained by way of compromise as against the 
original mortgagors, defendants Nos, 3 and 4, 
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and with regard to the other defendants, and 
the present plaintiff ea porte; and they having 
been duly served with the process of the 
Court, took no-steps to safeguard or protect 
their interests and beyond all question the 
plaintiff has been guilty of laches, negligence 
and carelessness. Though there:may have 
‘been an irregularity in the ‘exercise of the 
Court’s jurisdiction that in itself does not 
per sé justify a Courtin granting relief in a 
subsequent suit to rectify the irregularity on 
the ground of mistake. Therefore, it would 
appear that the learned Judge erroneously 
applied the legal principle not applicable to 
the facts of this case. Tho reasoning of the 
judgment in Jogeswar Atha vy. Ganga Bishun 
Ghattack (1) cannot apply, bearing in mind 
always that the plaintiff inthis snit must be 
deemed to have known of the existence of 
the ex parte decree, and ta be aware from 
time to time while various executions were 
proceeding against his property, that there 
wasa personal decree against him: and that 
he took no stepsto ascertain the nature or 
the circumstances under which that decree 
was pronounced; and thus in equity he is not 
entitled to the relief he seeks. The facts of 
this case do not justify the intervention of the 
Court in exercising its jurisdiction to grant 
relief by independent suit to cure a mere 
irregularity or error in the original decree 
acquiesced in by the parties. Therefore, 
the desree of the learned Judge award- 
ing the plaintiff Rs. 208 odd, cannot stand. 
For an additional reason this action should 
also fail, The action is really in effeat 
framei to recover money paid under com- 
pulsion of legal process as money had and 
received. It is well-settled now that if 
money is paid under compulsion of legal 
process, ifcannot be recovered as money 
had and received unless it waa realized 
by fraud or some unconscionable dealing 
en the pert of the decree-holder but 
ordinarily money paid in obedience to a 
legal process, is irrecoverable. The principle 
of law laid down in the case of Marriot 
y. Hampton (4) has never been dissented 
from and has been accepted as the established 
law of England; and the principle laid 
down in that case has also been recognized 
to be the principle applicable to the law 
of India as decided by the case of Hari- 


(4) (1797) 7 T, R. 269; 2 85m, L. O (12th Ed.) p. 
402; 2 Esp. 546; 4 R. R, 439; 101 E, R, 969, | 
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math v. Hara Das Achara (5). Their 
Lordships in the latter case distinguished 
the facts of that case from the facts of 
Marriot v, Hampton (4) and held that in 
the case that they were considering that 
there was apparent mala fides on the part 
of the payee and that therefore the payer 
of the money was entitled to be repaid. 
But the general principle of law laid 
down in Marriot, v. Hampton (4) was 
accepted by their Lordships, Likewise the 
case of Marriot v. Hampton (4) was dis- 
tinguished in the case of Ward § Oo. 
v. Wallis (6) on the ground of fraud ; but 
the law as laid-down in Marriot v, Hampton 
(4) has never been dissented from. But if 
any particular sase is within the principle 
of the exception laid down in Marriot v, 
Hampton (4) relief can be granted and the 
money paid recovered. The exceptions stated 
in Murrtot v. Hampton (4) are fraud and 
unconscionable dealing. That desision was 
given in the old days when there was a 
marked difference between the relief cap- 
able of being granted at - law and in 
equity. But sincethe fusion of the Courts 
of Law and Equity in the year 1876, the 
old distinctions have ceased to exist and 
the principles of equity must now prevail, 
If in equity a decree could be rectified 
on the ground of mistake, as I believe it 
sould and still can, then money paid 
under such a decree would be recover- 
able in equity but not at law. Therefore, 
as the principles of equity are to prevail 
over the harder and more dogmatic and 
inflexible rules of law, I think there may 
and ought to be added to the exceptions 
laid down by : Marriot v. Hampton (A), 
in addition to fraud and unconscionable 
dealing, the case of mistake, viz, a 
decree obtained by mistake if the mistake 
was of such a character as equity would 
relieve against. No doubt it is true as 
Chapman, J., observed in the case cited 
“that at Common Law no oase can be 
found where money paid under compulsion 
of legal process was recovered back on 
the ground that the legal process or judg- 
ment had been obtained by mistake”, 
But we have to apply equitable principles 


(5) 29 Ind. Cas. 580; 23 C. L. J. 163; 20C. W.N. 
188; 48 C. 269. 

(6) (1900) 1 Q. B. 675; 69 L. J. Q B. 423; 82 L. T. 
261; 16 T. L, R. 198. 


where equity conflicts with law; and thus 
it appears not only logical but sensible 
that if equity would rectify a decree obtain- 
ed by mistake so money paid under such 
a decree would be recoverable under the 
existing legal procedure applicable in 
England provided always the mistake was 
of such a nature and character as would 
induce a Court of Equity in the exercise 
of its beneficient jurisdiction to grant relief. 
However, in the present case we are 
satisfied that the plaintiff has not establish. 
ed fasts to show that any mistake in fact 
took place in the preparation of the decree, 
coupled with bis subsequent conduct, which 
would afford him any grounds of relief 
in equity. Therefore, we think that the 
learned Judge was wrong in the conclusion 
at which he arrived. His order is accord. 
ingly set aside and this appeal is decreed 
with costs in all Courts. 
Mo.uick, J.—I agree. 
Appeal decreed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees No, 435 
or 1916. 

May 2, 19165, 

Present :— Mr. Justice Fletcher and Mr. 
Justice Smither, 
PRAMATHA NATH MUKHOPADHYA 
AND ANOTHER— PLAINTIFFS Nos, 1 axp 9— 
APPELLANTS . 
versus 
CHANDRA SEKHAR BANERJEE anp 
OTHERS— DEFENDANTS— RESPONDENTS. 

Landlord and tenant — Dispossession of tenant by one 
of several joint landlords—Rent, suspension of, 

Where one of several landlords who jointly let out 
land to a tenant, commits a breach of the contract of 
tenancy by dispossessing the tenant, the entire rent 
is suspended during the time the tenantis kept out 
of possession. |p. 541, col. 1.] 

Appeal against the decree of the Officiating 
District Judge, Bankura, dated the Ist 
October 1915, reversing that of the Munsif, 
lst Court, Bishunpur, dated the Sth February 
1915. 

FACTS appears from the judgment, 

Babu Bijoy Kumar Bhattacharjee (with 
him Babu Atul Chandra Dutt), for the Appel- 
lants.— Plaintiffs Nos. 1 and 2 are appel. 
lanis and they are proprietors of 8-annag 
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PRAMATHA NATH MUKHOPADHYA V. CHANDRA SEKHAR BANERJEE, 


of the Chowkidari Chakran lands resumed 
by Government and settled-with the Zemin- 
dar. The lands were sold for arrears of 
revenue and purchased by the predecessors 
of plaintifis Nos. land 2 and plaintiff No. 
3 in equal shares. Plaintiffs Nos. 1 and 2 


bring this suit for récovery of their 8-annas . 


share of rent, from the tenants in occupa- 
tion of the land. Plaintiff No. 8 was at 
first made a defendant but on her request she 
- was made a plaintiff. 

The defendants pleaded that plaintiff No, 

3 had dispossessed them from the holding. 
Subsequently the defendants recovered a 
desree for possession against plaintiff No. 3 
on Sth February 1913. The present suit 
was institutedon 14th April 1914. Plaint- 
iff Nos. 1 and 2 sued the defendants for 
their share of- the rent for periods, part of 
which was pricr to the decree and part 
subsequent to the decree obtained by the 
defendants against plaintiff No. 3. The 
present suit is framed under section 148A 
of the Bengal Tenancy Ast. 
“The first Court held that there was no 
suspension of rent, If one of the so-sharers 
places himself unadi disability to recover 
his share of the rent it is no bar for the 
other co-sharers to realise their shares of 
rent. The lower Appellate Court has re- 
versed that decision. 

[FLETOUHER, J.—The question is if one 
co-sharer landlord- turns out a tenant, are 
the other co-sharer landlords competent to 
realise their shares of rent from the 
tenants. | 

The finding is that plaintiffs Nos, 1 and 
2 are absolutely innocent of the act of 
ouster. The tenants mortgaged their in- 
terests to plaintif No. 3 and she obtained 
a mortgage decree and purchased the in- 
terests of the tenants in execution of her 
own decree and under colour of that 
decree dispossessed the tenants from the 
‘entire land. If a third party had pur- 
chased under the decree, then the defence 
now set up would not have been available to 
the tenants defendauts. 

J rely on cases in which it has been 
held that the landlord is not bound so far 
as eviction by a third party or a tres- 
passer is concerned. The landlord is not 
bound to protect his tenants against the 
acts of a third party.. On this principle Į 
base my case, 


The tenants can recover from the wrong- 
doer and even they can realise mesne profits. 
Rung Lall Singh v. Lalla Roodur: Pershad 
(1) enunciates the proposition | rely on. 

[Frercurr, J.—You have got joint in- 
ierest. | 

I shall refer to Tarini Charan v. Ohandra 
Kumar Dey (2) for the proposition that 
there is no bar to the co-sharers obtaining 
their share of rent. 

[FLETOBER, J.—Here one landlord made a 
breach of the contract of tenancy, the other 
two landlords cannot say that they are not 
affected by the breach. | 

The dispossession was made by pistons 
No. 3 as an auction- purchaser. 

[Foricagr, J.— The contract to pay vent 
was joint, why should not the correspond- 
ing obligation be joint on the part cf the 
landlord. | 

I invite .your Lordships’ 
Foa’s Landlord and Tenant, page 14/, 


attention to 
4th 


, Edition. 


The tenants have recovered possession 
and they can claim mesne profits from the 
trespasrer. 

Babus Ram Chandra dss and Bejcy 
Coomar Ohatterjee, for the Respondents, were 
not called upon. 

JUDGMENT. 

FLETOHER, J.—This is an appeal by two 
of the plaintiffs against the decision of the 
learned District Judge of Bankura, dated 
the 5th October 1915, reversing the deci- 
sion of the Munsif of. Bishunpur. The 
suit was brought by the two plaintiffs- 
appellants and the plaintiff No. 3 respond- 
ent to recover rent or rather it was in- 
stituted by the two appellants with the 
plaintiff respondent as a defendant. But 
as the case came to trial, this defendant 
was transferred to the category of the plaint- 
iffs and the suit was tried as if brought 
by the three plaintiffs to recover rent from 
a tenant. It is common ground that one, 
of the plaintiffs, that is, plaintiff No. 3 had 
ousted the defendant from the holding and 
so it is quite clear that as against the 
plaintiff No. 3 who had ousted the defend- 
ant, the rent was suspended during the 
period of ouster, But it is said that tha, 
cannot affect the appellants, the other tw, 


(1) 17 W. R. 386. 
(2) 6 Ind. Cas. 193; 14 CO. W., N, 788; 120.0, J. 4, 
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SARAB DIAL-ISHAR DASS V, DEVI DITTA MAL»-GORDHAN DAS, 
plaintiffs. The facts found are these. This 
was a joint letting to the tenant. The 


rent was one rent and the holding was one 
holding and, therefore, the contract of ten- 
ansy was between, on the one hand, the 
three plaintiffs as landlords and cn the 
other band, the tenant and, as the obli- 
gations of the tenant were to pay the 
entire rent to the three landlords, so the 
obligations of the landlords towards the 
tenant were equally joint, namely, to see 
that the tenant remained in quiet enjoy- 
ment and possession of the holding let out. 
When one of the landlords committed a 
breach of the contract of tenancy by dis- 
possessing the tenant during the time the 
tenant was kept out of possession, owing to 
that act of the landlord the entire rent was 
suspended. , 

Then another point was made that one 


of the years for which the rent was claimed, 


was after the tenant had been restored to 
possession. . 
In any case, that matter was never enquired 
into in the lower Courts. 

I think the conolusion arrived at by 
the learned Judge of the lower Appellate 
Court is correct. The present appeal, 
therefore, faila and must be dismissed with 
_ costs, 


SMITHER, d.— I agree, 


yy 


Appeal dismissed, 


PUNJAB CHIEF COURT. 
Civit Revision Petition No. 1028 of 1917. 
May 16, 1918. 
Present; ~ Sir Henry Rattigan, KT, 
Chief Judge. 

Tae FIRM of SARAB DIAL-ISHAR DASS 
or PINDDADAN KHAN— DEFENDANT 
~~ PETITIONER 
VETSUS 
Tae Saor or DEVI DITTA MAL- 
GORDHAN DAS or GHALA MANDI 
MULTAN —PaIntTiIFF AND OTHERS 


— DEFENDANTS — RESPONDENTS, 
Limitation Act (IX of 1908), Sch. 1, Art. 68—Suit 
fer recovery of value of gooda supplied by commission 


That appears not to be so. 


s. 44—Revision— Limitation, wrong decision on question 
of, whether ground fer revision. 

A suit for the recovery of money due on account 
of the value of goods supplied by the plaintiffs as 
commission agents to defendants, is governed by 
Article 838 of Schedule I-.of the Limitation Aci. 
[p. 542, col. 1.] 

A case falls within the purview of section 44 of 
the Punjab Courts Act when it can be shown thata 
suit has been erroncously held to be cither within 
time or barred by limitation owing to the application 
toit of an Article of the Limitation Act which cannot 
apply to the facts. [p. 541, col. 2; p. 542, col. 1.] 

Ramgopal Jhoonjhoonwalla v. Joharmall Khemka, 
15 Ind. Cas. 547; 39 C. 473 and Sundar Singh v. Doru 
Shankar, 20 A. 78; A. W. N. (1897) 168; 9 Ind. Dec. 
(x. s.) 409, not followed. 


Petition, under section 44 of Act III of 
1914, for revision of the order of the 
Senior Subordinate Judge, Multan, dated 
the 8lst July 1917, reversing that of the 
Munsif, Ist Olass, Multan, dated the 10th 
April 1917, and remanding the case to the 
lower Court under Order XLI, rule 23 for 
decision on merits, 

Messrs. Nand Dal and  Badr-ud-Din 
Kureshi, for the Pettitioner. 

Mr. Duni Chand, for the Respondents. 

JUDGMENT.—In this oase the First 
Court held that the suit was barred under 
Article 83 of the Indian Limitation Act, 
but upon appeal the Senior Subordinate 
Judge held that Article 52, as amended by 
the Punjab Loans Limitation Act, 1904, was 
applicable and that the suit was within 
time. He acsordingly accepted’ the appeal 
and remanded the case under Order XLI, 
rule 23, Civil Procedure Code, for deoi- 
sion on the merits. Defendants have 
applied to this Court for revision, the suit 
being a small cause of the value of 
Rs. 1538-8.-38, 

Mr. Duni Chand for the respondents 
raises the preliminary objection that no 
revision lies and in support of his son- 
tention, relies on Ramgopal Jhoonjhoonwalla 
y. Joharmall Khemka (1) and Sundar 
Singh v. Doru Shankar (2). With every 
respect 1 venture to think that a case 
falls within the purview of section 44 of 
the Punjab Courts Act when it can be 
shown that a suit has been erroneously 
held to be either within time or barred 
by limitation owing to the application to 


(1) 15 Ind. Cas, 547; 39 O. 473. 
(2) 20 A. 78 A, W. N, (1897) 168; 9 Ind. Deg, 
(x. s.) 409. 


542 
PREM SUKE DAS U, LACHMI TEWARI, 
it of an Article of the Limitation Ast 
which cannot apply to the facts, In the 


present case, both Courts are agreed that 
the relationship of principal and agent 
existed between the parties and the sole 
ground upon which the Senior Subordinate 
Judge holds that Article 83 does not 
apply to the case, is that the relationship 


in question terminated when the goods 
were sent by the plaintiffs to the de- 
fendants and a demand was made by 


plaintiffs for the price of the goods sup- 
plied. I can find uo authority for this 
proposition which is contrary to the 
principles laid down in Manght Ram v, 
Firm of Ram Saran Das-Maman Chand 
(3) at page 181* and to section 222 
of the Indian Contract Act, Mr. Duni 
Chand did not venture to support the 
decision of the lower Appellate Court on 
this ground, but contended that the plaint- 
iffs never acted as commission agents but 
were merely sellers of certain goods to 
the plaintiffs. This contention is not 
burne out by the statement of facts in 
the plaint where it is distinctly alleged 
that the plaintiffs acted as commission 
agents of thedefendants’ firm and supplied 
these goods as such commission agents. 
Moreover, one of the plaintiffs, when exa- 
mined with reference to his plaint, expressly 
admitted that the goods had been obtained 
from other dealers. Upon these facts I 


hold that Article 83 applies and that the’ 


suit is barred. I accordingly accept this 
petition and dismiss plaintiffs’ suit with 
costs throughont. 
Revision accepted. 
(3) 26 Ind. Cas, 415; 28 P. R. 1916; 35 P. W. R. 
1915; 100 P. L. R. 1915. 


*Pago of P, R, 1916,— Ed, 





ALLABABAD HIGH COURT, 
First Civin ArreaL No. 120 of 1917. 
March 7, 1918. 

Present :—Sir Henry Richards, KT., Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
PREM SUKH DAS AND anoTHER— 

; —APPELLANTS 
VETEUS 
LACHMI TEWARI— Responpenr. 
Guardians and Wards Act (VIII of 1890), sa, 31, 47 
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-—Sale of minos property with sanction of Court— 
Re-sale, whether can be ordered—Appeal, whether 
lies—District Judge, duty of. 

Where an unconditional sauction has been given 
by a District Judge to the sale of a property of 
a minor by the guardian appointed by the Court, 
he has no jurisdiction to order a re-sale of the 
property after the sale has been executed and re- 
gistered [p. 548, col. 1.] 

It is the duty of District Judges to look after 
the interests of minors and to see that guardians 
do their duty and file proper accounts and when 
guardians are appointed they should be called upon 
to furnish security. lp. 548, col. 2.] 

Quwre.—- Whether an appeal lies from an order 
of a District Judge ordering the re-sale of a pro- 
perty of a minor which has already been sold 
under his order. 


First appeal from the order of the District 
Judge, Ghazipur, dated the 3lst July 1917, 


Messrs. Wailack and Janaki Prasada, for 
the Appellants. 

Mr, Lakshmt Narayan Tewart, for the 
Respondent. 


JUDGMENT.—The facts of this oase are 
somewhat unusual. Under the Guardians and 
Wards -Act the District Judze has power to 
sanction the sale by the certificated guardian 
of whole or portion of the minor’s property. 
The minor’s guardian made an application 
in which he stated that the minor’s property 
consisted of a number of houses in very bad 
repair, that if one house was sold the other 
houses might be repaired and become of value, 
The value of the house to be sold was stated 
as Rs, 400. The learned District Judge 
directed the Munsif to enquire what was the 
value of the house. The Munsif reported 
that the value of the house was Rs. 400 and 
the appellant here, who was the proposed 
purchaser, was willing to give this sum. 
The District Judge sanctioned the sale at 
Rs. 400 and the draft deed of sale was 
prepared. Before, however, it was executed 
one Hanuman Prasad informed the Court 
that be was willing to give Rs. 1,000 for 
the house. Thereupon the District Judge 
passed an order that the appellant might 
have the house if he was prepared to pay 
the thousandinstead of Rs. 400 but otherwise 
it would be sold to Hanuman Prasad. This 
order was passed upon the application of 
the guardian, The appellant thereupon 
appears to have waived all rights which he 
might have had under the original order 
sanctioning thesale at Rs. 400 and agreed 
to pay the Rs. 1,000. The deed of transfer 
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was duly executed and registered. His rival 
then came in with a fresh offer of Rs. 1,400 
whereupon the District Judge directed the 
property to be sold by auction, The appellant 
complains of this order, Mr, Lakshmi Narain 
on behalf of the guardian raises the prelimi- 
nary objection that no appeal lies. If this 
house was really worth Rs, 1,400 or even 
Rs. 1,000 the report of the Munsif reflects 
very little credit on him, when the District 
Judge sent fora report from him as to the 
value of the minor’s property ke ought to have 
taken very good care that he had proper inde- 
pendent evidénce as to what was the real value 
of the property bearing in mind that it is the 
duty of the Court to look carefully after the 
interests of minors. The fact that after the 
sale at Rs. 400 was sanctioned, an offer was 
made for Rs. 1,000 certainly suggests that 
Rs. 400 was an under-value. It is possible, 
however, that there may have been some unex- 
plained or ulterior motive which induced this 
Hanuman to make the offer of Rs. 1000 sub- 
sequently increased to Rs. 1,400, Ithas been 
said (we do not know with what accuracy) 
that the house used to be let at Rs. 2a 
month, We may now disregard altogether 
the first order sanctioning the sale at 
Rs. 400. The sale was not carried out at that 
price but it is quite clear that there was 
a sanction by the District Judge to the 
guardian to sell the house to the appellant for 
Rs. 1,000. Thisorder was never set aside 
and the order directing a sale by auction 
was made after execution of the sale and its 
registration. Nowhere inthe judgment of 
the District Judge does he'find that the ap- 
pellant has been guiliyof fraud. It seems 
to as that after an unconditional sanction 
had been given to the sale at Rs. 1,000 and 
after the sale had been executed and regis- 
tered, the learned District Judge had no 
jurisdiction to order a re-sale of the property. 
Under these circumstances, and assuming 
that no appeal lies, we can treat the present 
appeal as an application in revision and we 
propose to doso, We could call the atten- 
tion of the learned District Judge to the 
conduct of the guardian. Of course, if the 
property was only valued at or about Rs. 400 
and Hanuman’s offer were not based on the 
real value of the property, no blame can 
be attached to the guardian. But if he made 
an application to the Court to sanction the 
sale for Rs. 400 of property which was worth 
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Rs. 1,600 or Rs. 1,400, he was guilty of gross 
neglect of duty. If he knows that Rs, 400 
was far below the value of the property he 
was guilty of fraudulent conduct. As guardian 
of the minor it was his duty to ascertain 
what was the real value of the property and 
to inform the Court of its real value when 
be made the application for sanction to sell, 
We bave had in numerous eases to point 
out to District Judges that it is their duty 
to look after the interests of minors and 
to see that guardians do their duty and file 
proper accounts, and that when guardians 
are appointed they are in the majority of 
cases at least called upon to furnish security, 
The order of the Court is that the order 
of the District Judge directing a sale of the 
property by auction be set aside. We make 
no order as to costs. The District Judge 
should consider as to whether the guardian 
under the circumstances of the present case 
ought to be allowed his costs out of the 
minor’s property. 
Order set aside. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. ° 
Petition No, 82 or 1916-17 ox Gonpa 
Districr. 
January 4, 1917, 
Present: —Mr. Holms, S. M, 
RAM LAL AND ANOTHER-—PLAINTIFFS-—- 
APPELLANTS 
CETSUS 
Raja ABUL HASAN KHAN—Derenvantr— 


RESPONDENT. 
Ejectment— Trespasser, whether can be ejected through 
Rent Court. 
A trespasser is liable to ejectment through the 
Rent Courts. 
the Com. 


Appeal from the decree of 
missioner, Fyzabad, dated the 19th August 
1916, 

Chaudhri Ram Bharose Lal, for the Ap- 
pellants. 

Babu Aditya Parasad, for the Respond- 
ent, 

JUDGMENT.—Appeal dismissed with 
costs. Appellant was never recognised as 
a tenant after his theka ceased and was 
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MIDNAPORE ZEMINDAKY OOY., LYD, V. KRISTO PROSAD SUKUL, 


a mere trespasser and liable to ejeotment. 
[See Musammat Thakurana Dilrag Kuar v. 
Mir Salar Bakhsh (1) which takes a 
different view from that expressed by the 
learned Judicial Commissioner in Dondoo 
Singh v. Sheo Narain Singh (2)]. 

Appeal dismissed, 


{1) Sel. Dec, No. 6 of 1892. 
(2) 36 Ind. Cas. 770; 3 O. L. J. 445. 





CALCUTTA HIGH COURT. 
ÅPPEALS FROM APPELLATE DEGREES 
Nos. 1949 or 1917 axp 189, 190, 191 AND 
194 or 1918. 

May 7, 1918. 

Present :—Mr. Justico Fletcher and 
Mr. Justice Smither. 

Tae MIDNAPORE ZEMINDARI 
COMPANY, LIMITED- 
APPELLANTS IN ALL 
tersus 

i In No. 1949 or 1917 
KRISTO PROSAD SUKUL AND anoTRER— 
RESPONDENTS. 
In Ño. 189 or 1918 
AKSHOY KUMAR SIRKAR— 
RESPONDENT 
i In No. 190 or 1918 
IJORDAR MONDAL AND OTHERS—- 
RESPONDENTS, 
In No. 191 or 1918 
GIRI LIAK AND oTHERS— 
RESPONDENTS. 
In No. 194 or 1918 
CHANDRA NATH PAL—~ 
RESPONDENT. 

Bengal Tenancy Act (VIIL B.C. of 1885), ss. 52 
(5), 105— Proceeding under s. 106-—-Appellate Court, 
power of to allow deduction on measuremeni— 
Calculation of eacess area, method of—Costs— Appeal 
—High Court, interference by, with discretion of 
lower Court. i 

In an appeal arising out of a proceeding under 
section 105, Bengal Tenancy Act, the Appellate Court 
is entitled to allow a deduction on the measure- 
ment on the ground that the measurement was not 
a scientific one. [p. 545, col. 1.1 

Section 52, sub-section § of the Bengal Tenancy 
Act is on enabling section authorising the Court 
to calculate additional rent for excess area in the 
way laid down, if it thinks that to be the most 
convenient way of arriving at whatis the fair and 
equitable rent between the parties. It does not 
preclude the Court from adopting other methods of 


calculation for the purpose of arriving at what is the 
proper excess rent. ` [p. 543, col. 2.] 

In matters relating to costs, unless there is 
some matter of principle on which the lower Court 
has gone wrong, itis an established rule that the 
High oe will not interfere in appeal. ([p. 645, 
col. 1, 


Appeals against the decrees of the Special 
Judge, Midnapur, dated the 30th June 
1917, modifying and affirming those of the 
Revenue Officers, Camp Gobeta, dated the 
3rd November and Ist, 3rd, 6th and 12th 
Decembar 1916. 


FACTS appear from the judgment. 

Mr. 0. R. Das (with him Mr. U. N. Sen 
Gupta and Babu Probodh Kumar Das), for the 
Appellants.—The appeals arise out of pro- 
seedings unger rection 105 of the Bengal 
Tenancy Act. Three grounds are- taken in 
these appeals, (1) In measuring lands the 
lower Courts are wrong in dedusting 10 
per cent, as an allowance for tnacsuracies— 
the rent being a rent per bigha. (2) The 
appellants have succeeded to some extent 
in ‘all the suits, and the Judge iu the 
Court below is wrong in disallowing the 
costs, The Judge says that these sre not 
applications under section 105 but under 
section 103 of the Bengal Tenansy Act, but 
these are in fact applications under gege 
tion 105. (8) Under sub-section (5) of sec- 
tion 52 of the Bengal Tenancy Aci the 
Judge in the Court below is bound to gal- 
culate the average rent on the whole land in ` 
possession of the tenants. f 

As to tbe first ground, it has been found 
by the Court below that the tenants are 
paying 6 annas per bigha, the area is increased 
from 40 to 72 Obighas. The tenants should 
pay for more lands when they are in en- 
joyment of those Jands. On what prinsiple 
shonld 10 per cent. be deducted. They 
are not paying acsording to boundaries. 
As to the second point, I sball refer to the 
ease reported as Lakki Narain v. Sri Ram 
Chandra (i), 

As to the third point, the sestion is clear. 
Tho average rate of 6 annas per bigha ought 
to have been allowed. The Judge allowed 
only one-anna per bigha, On ibis gec- 
tion I am entitled to 6 annas per bigha for 
exeess land. 

Noone appeared for the respondents. 


K 11 Ind. Oas. 218; 14 O. L. J. 146; 15 0, W. N. 
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KHAZAN CHAND V, COMMITTEE OF THE NOTIFIED AREA, SANGLA HILL, 


JUDGMENT,.—These appeals are pre- 
ferred by the plaintiffs against the judg- 
ment of the learnea Special Judge of 
Midnapur, dated the 30th Jane 1917, modi- 
fying the decision of the Revenue Officer 
of the same place. The appeals arise out 
of proceedings instituted under section 103 
of the Bengal Tenancy Aot. Three points 
have been taken in these appeals. The 
first point is that the learned Judge of 
the lower Appellite Court should not have 
allowed a deduction of 10 per sent. on the 
measurement on the ground that the former 
measurement was not a scientific measure- 
ment, Itis said that, as the rent wasa 
rent per bigha, the learned Judge was not 
entitled to do that. I think the learned 
Judge was clearly entitled to do that, If 
the measurement was a local measurement, 
then the rent per bigha was also a rent 
per local bigha, and the Judge was clearly 
entitled to make a deduction of 10 per sent. 
Whether that is a proper ani fair dedustion, 
we need not consider. This is nota matter 
that comes before us in second appeal. 

The next point that is urged, is the ques- 
tion of costs. It is quite clear that the 
learned Judge had abso!ute discretion in 
dealing with costs and, unless it is shown 
to us that there is some matter of prin- 
ciple on which the learned Judge has gone 
wrong, it is an established rule that this 
Court does not interfere in appeal in matters 
relating to costs, In this connection, the 
oase of Dakht Narain v, Sri Ram 
Ohandra (1) was relied on. The head-note 
of that case states that a landlord is en- 
titled to the costs incurred by him in 
making applications under section 105 of 
the Bengal Tenansy Act and in serving 
them upon the tenants. The head-note 
is far too wide. It may be that, in the 
particular ciroumstances of that case, the 
Court thought that that Jandlord was en- 
titled to these costs. But, under the terms 
of the law, an absolute disoretion is vested 
in the Court to deal with costs and that 
discretion cannot be fettered by what was 
‘the view of a particular Bench as to the 
matter of costs in some other case. It is 


quite clear that, if the view put forward. 


by the appellants be accepted, the dissre- 


tion of. the Judge would be fettered 
contrary to the clear proyisions of the 
jaw. 


39 


The last point is the point that has been 
most strenuously urged by Mr. Das on be- 
half of the appellants and that is this; 
some of the lands were let out at six-annas 
a bigha and the Judge had to find out 
what was the rent for the excess land 
which he found to be patit or waste land. 
Mr. Das’s view is that, under section 52, 
sub-section (5) of the Bengal Tenancy Act, 
the Court is bound to caleulate the average 
rent on the whole amount of land found 
to be in the possession of the tenant. 
That, in my opinion, is olearly wrong, 
Section 52, sub-section (5) is an enabling 
section authorizing the Court to deal with 
the matter in that way if it thinks that 
to be the most convenient way of arriving 


-at what is the fair and equitable rent be- 


tween the parties. There is nothing to 
preclude the Court from adopting other 
methods of caloulation for the purpose of 
arriving at what is the proper excess rent, 
In this sase, there is no reason to think 
that the method adopted by the learned 
Judge was not fair when he found out 
what was the actual rent paid for good 
lands and then proceeded to caloulate the 
rent which the remaining land was paying. 
I think there is nothing in the points 
urged in these appeals. The appeals, there- 
fore, fail and are dismissed. We make no 
order asto costs as the respondents have 
not appeared. 
Appeal dismissed, 
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Plaintiff sued the Sangla Hill Committee for 
recovery of Rs. 1,600 alleged to he due upon a 
contract relating to the metalling of certain bazaars 
etc. Shortly after the filing of this suit, 
tho defendant Committee instituted a countor-action 
against the plaintiff claiming Rs. 287-9-11 from the 
latter on the ground that he had received this 
amount in excess of what was due to him for work 
done and that he had agreed to pay it before 
the President of the Comunittee, The District Judge 
who tried the two suits togethor holding that the 
admission made by the plaintiff before the President, 
after a settlement of accounts, was binding upon 
him, decreed the claim of the Committee and dismissed 
the suit of the plaintiff. From this decree the 
plaintiff filed two separate appeals which were both 
dismissed by the Additional Divisional Judge. 
Plaintiff then preferred a second appeal to the 
Chief Court from the decree by which his own suit 
was dismissed: 

Held, (1) that inasmich as the suit brought by 
the Committee was a small cause and no second 
appeal lay from the decree of the Additional Divi- 
sional Judge decreeing that suit in agreement with 
the District Judge, the plaintiff’s appeal in the other 
suit could be proceeded with; [p. 547, col. 1.] 


(2) that inasmuch asthere was no settlement by 
compromise between the plaintiff and the President of 
the Committee but only an ascertainment of the exact 
balance upon a full examination of the accounts, 
the plaintiff was not precluded from showing that 
there were errors in the accounts; [p. £47, col. 2.) 

Henry McKellar v, John Wallace, 5 M. I. A, 372 
atp. 395; 8 Moo. P. C, 378; 1 Equity Rep. 209; 1 Sar. 
P. C. J. 453; 18 E. R. 988, distinguished. 

(3) that in view of the admission made by the 
plaintiff before the President of the Committee the 
onus lay on him of showing that the accounts were 
not properly examined [p. 548, col. 1.7 

Per Shah Din, J.— Even if an appeal had lain from 
the decree in the counter-suit the Chief Court would 
have had power to deal with the plaintiff's appeal 
from the decree in his own suit. [p. 517, col. 1.) 


Second appeal from the decree of the 
Additional Divisional Judge, Gujranwala, 
dated the 23rd February 1914, affirming 
that of the District Judge, Gujranwala, 
dated the Ist July 1913, dismissing the suit. 

Mr. Nand Lal and Lala Amar Nath 
Chopra, for the Appellant. 

Mr, Bhagat Ram Puri, for the Respond- 
ent. 


JUDGMENT.—The suit which has 
given rise to this appeal, was brought by 
the plaintiff-appellant, Khazan Chand, against 
the defendant-respondent, the Committee 
of tbe Notified Area of Sangla Hill, for 
recovery of Rs. 1,600 alleged to be due to the 
plaintiff from the defendant Committee upon 
a contract relating to the metalling of certain 
bagiars and the construction of a drain 


at Sangla Hill. Shortly after the plaint- 
iff bad brought this suit, the defendant 
Committee instituted a counter-action against 
the plaintiff claiming Rs. 294-9-11 from 
the latter’ on. the ground that he had 
received the said amount in excess of what 
was due to him for the work done and 
that he had agreed to pay it before Mr, 
Middleton, President of the Committee. 
The District Judge, who tried the two 
suits together, found that after a settle- 
ment of accounts between himself and 
Mr. Middleton, the plaintiff had, on the 
lst June 1911, admitted that a sum of 
Rs. 287-9-11 was due by him to the 
Committee and that he promised to pay- 
the money at the end of the month. On 
the 2nd of June 1911 Mr. Middieton dis- 
covered that Rs. 7 had not been ascounted 
for by the contractor and he accordingly 
added that amount to the above-mentioned 
sum of Rs, 287-9-ll thus showing that 
the amount due to the Committee by the 
contractor was Rs. 294-9-l], This is 
the amount which the Committee claims 
from the plaintiff Khazan Chand in its 
eross-suiét. The Distrist Judge was of 
opinion that the admission made by the 
plaintiff before Mr. Middleton, after a 
settlement of the accounts was binding 
upon him, and on the strength of that 
admission, he decreed the claim of the 
Sangla Hill Committee to the extent of 
Rs. 287-9-11 and dismissed the suit of 
Khazan Chand. 

From the decree of the District 
Judge in the two suits two appeals were 
preferred by Khazan Chand to the Divi- 
sional Court; and the Additional Divisional 
Judge, Gujranwala, dismissed both the 
appeals, 

Khazan Chand has preferred asesond appeal 
to this Court from the desree of the Addi- 
tional Divisional Judge by which his own suit 
was dismissed; and the first question for 
consideration is as to whether this appeal 
san be proceeded with in view of the 
fact that no appeal has been filed by 
Kbaran Chand from the decree of the 
Additional Divisional Judge decreeing the 
snit of the Sangla Hill Committee. After 
hearing Counsel on both sides, we think 
that there is no legal impediment to our 
proceeding with the present appeal, inas- 
much as the suit brought by the Sangla 
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Committee was a small cause of the value 
of iess than Rs. 500, and it is clear that 
from the desree ofthe Additional Divisional 
Judge decreeing that suit, in agreement 
with the District Judge,no second appeal 
lay to this Court. We may observe in 
passing that even if an appeal had lain 
from the decree inthe counter-suit, on the 
principle laid down in Panchanada Velan 
y.  Fatthinatha Sasérial (1), this Court 
would have had power to deal with the 
present appeal preferred by Khazan 
Chand from the decree in his own suit. 

Coming now to the merits of the appeal, 
we find that the Additional Divisional 
Judge does not base his decree dismissing 
the plaintiff’s suit on the ground on which 
the District Judge had based his decree, 
namely, that the plaintiff had admitted before 
Mr. Middleton, after a settlement of accounts 
on the Ist of June 1911, that a certain 
sum of money was due by him to the 
Committee and that heagreed to pay that 
sum at the end of the month of June. 
The Additional Divisional Judge has 
indeed referred to the so-called settlement 
of the Ist of June 1911 between: Mr. 
Middleton and the plaintiff, but he does 
not consider the admission of the plaintiff 
as tothe correctness of the accounts4 bar 
to the consideration of the merits of the 
plaintiff's claim. He has gone into the 
accounts in some detail (see pages 6 to 9 of the 
paper-book) but he has dealt with the whole 
matter so obsourely that it is impossible to 
find out what his findings amount to. We 
have asked the Connsel for the Committee to 
enlighten us on this aspect of the case and to 
point out, by reference to the Additional. Divi- 
sional Judge’s judgment, what findings of 
fact he has recorded and on what precise 
grounds he has dismissed the plaintiff’s appeal. 
The learned Counsel has frankly admitted 
that he can extract nothing very intelligible 
from the judgment under appeal, and further 
that it would be necessary for this Court to 
remand the,case for re-decision of the appeal 
aftera thorough examinatior of the accounts, 
if, despite the admission made by the plaint- 
iff before Mr. Middletonon the lst June 1911 
he is entitled, as a matter of law to have the 
matter re-opened and the accounts between 
the parties gone into over again. 


On this last point the learned Counsel 
for the Committees has relied on the prin- 
siple laid down by their Lordships of the 
Privy Oouncil in Henry McKellar v. John 
Wallace (2) which has been recently fol- 
lowed in Magniram v, Laxminarayen (3). 
On the strength of these desisions, the 
learned Counsel has contended that since 
on the lat June 1911 there wasa settlement 
by compromise between the plaintif on 
one side and Mr. Middleton on behalf of 
the Sangla Hill Committee on the other 
side, the District Judge was right in hold- 
ing that the plaintiff is precluded from 
asking the Court to re-open the accounts 
and to give him a deoree according to 
the result of such re-examination, 

In view of the facts of this case, the 
contention advanced by the learned Counsel 
is untenable. In the Privy Council desision 
distinction is drawn between an ascertain- 
ment of the exact balance after an examina- 
tion of the accounts and a settlement by 
compromise, and what is laid down by 
their Lordships of the Privy Council is 
that if is only in the case of a settlement 
by compromise that the matter cannot be 
re-opened by either side in a Oourt of 
Law, provided, of course, that the compro- 
mise is not vitiated by fraud or by any 
other invalidating sirscumstance. The sama 
yiew was adopted in the Bombay case 
cited above. In the present case it will 
ba found that there was no settlement by 
compromise between Mr. Middleton and 
the plaintiff on the Ist June 1911, but 
that there was what is alleged to be an 
ascertainment of the exact balance upon a 
full examination of the accounts, It appears 
that on the 2nd June the balance of 
Rs. 237-9-11 found to be due by the plaint- 
iff to the Committee was discovered to be 
wrong, for a sum of Rs, 7 was somehow 
omitted from the accounts, and this sam 
wag added by Mr. Middleton to the 
above-mentioned amount showing that the 
total balance due by the plaintiff to the 
Committee was Rs. 294-9-11. Thus on Mr. 
Middleton’s own showing there was no 
settlement by compromise between the 
parties ; and, therefore, the principle laid 


(2) 5 M. I. A. 372 at p 393; 8 Moo. P. C. 378; 
1 Equity Rep. 309; 1 Sar. P. O, J. 453; 18 E, R. 986, 
(3) 82 B. 353; 10 Bom. L, R. 281, 
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down by their Lordships of the Privy 
Council in Henry McKellar v. John 


Wallace (2) is not applicable to the facts 
of the present case, The plaintiff is not 
precluded from showing that there were 
errors in the accounts, and that will be 
a sufficient ground for re-opening the account 
and for setting it right in a Court of Law. 
It is olear, however, that in view of the 
admission made by the plaintif te Mr. 
Middleton, which we hold proved, the orus 
lies upon him of showing that the accounts 
were not properly examined and that upon 
a careful examination of the accounts, 4 
sum of money will be found due to him 
by the Sangla Committee. 

We accept this appeal, set aside the 
judgment and decree of the Additional 
Divisional Judge and remand the case under 
Order XLI, rule 23, Civil Procedure Code, 
for a fresh decision of the appeal by the 
District Judge of Gujranwala The Court- 
fes stamp on this appeal will be refunded 
and other costs will be sosts in the cause. 

In exeroise of our revisional jurisdiction 
we set aside the decree of the Additional 
Divisional Judge dismissing the appeal of 
Khazan Chand in the suit brought by the 
Sangla Committee against him. The District 
Jadge will hear and dispose of both the 
appeals filed by Khazan Chand together. 

Caevis, J.—I wonld add that I prefer to 
express no opinion on the question whether, 
had the oross snuit been appealable to this 
Court, the absence of an appeal from the 
cross-decree would have barred the hearing 
of the present appeal, 

Appeal accepted; Case remanded, 
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Court, or taken in grounds of appeal but not pressed, 
avhether can be raised before Privy Council. 


It is a well settled rule of practice of the Judicial 
Committee that an appellant will not be allowed to 
question the decree of a High Court on the ground 
that it has wrongly accepted a decision of the 
Subordinate Court, if he himself has never brought 
that decision before the High Court for its considera. 
tion. [p. 551, col. ?,] 


And the same rule applies when the appellant 
though he has mentioned a point in his memorandum 
of appeal to tho High Court, elects not to advance 
it for the High Court’s determination. [p. 552, col. 1.] 


Consolidated appeals from two deorees of - 
the Allahabad High Court, dated Novem- 
ber 6, 1912, modifying a deoree of the Sub- 
ordinate Judge, Aligarh. 


FACTS.—One Debi Das, to whom 
certain immoveable property was mort- 
gaged, subsequently purchased the equity 
of redemption and became full owner. 
As such, he mortgaged the property 
to Sagar Mal who brought a suit 
on the mortgage, and obtained a decree 
for gale in execution of  whish 
the property was put up for sale and 
purchased by respondents who obtained 
possession. By mistake or accident, the 
sale-proclamation and certificate of sale 
specified that what was sold, was the 
“mortgage rights’ of Debi Das in the 
property. Many years after the present 
suit was brought by the appellants as 
heirs of Debi Das, (a) for a declaration 
that the Court sale was a nullity, (b) 
alternatively for redemption of the mortgage 
rights sold. The Subordinate Judge dismissed 
the plaintiffs’ first claim, but granted the 
second, and directed accounts to be taken 
and finally made a decree. Plaintiffs 
appealed on questions of account only. The 
High Court after remitting the case to 
have the ascounts re taken, passed a decree 
for redemption of the mortgage rights on 
a certain footing. 


Plaintiffs then preferred the present 
appeal, in which they not only raised 
various questions of asssunt, but revived 
their sontention that the Court sale was 


a mere nullity. 


Sir W. Garth, for the Appellants. What 
was sold at the auction must be determined 
by the terms of the vale proclamation . and 
sale certificate, 
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Ruja Thakur Barmha v. Jiban Ram Marwart 
1). 

These show that what was sold, were 
the mortgagee rights of Dabi Das. Bat 
these rights ceased to exist when Dabi 
Das acquired the equity of redemption. 
No doubt in certain cases a mortgagee 
purchasing the equity of redemption can 
keep alive his rights as mortgagee : but 
in the present case the intention to do 
so, has been expressly negatived, and 
this beingso, the charge was extinguish- 
ed under section 101 of the Transfer of Pro- 
perty Act. The purchase was before that 
Act but section 10l is merely declaratory of 
the existing law. The resnlt is that 
respondents got nothing by the sale. 

(Mr, De Gruyther, K.C.—This point is not 
open: it was not appealed to the High Court.) 

The Subordinate Judge’s first decree 
was interlocutory only. The trial was 
before the Civil Procedure Code of 1908: 
under the .old Code we need not appeal, 
‘aven if we could appeal, till the final decree. 
Forbes v. Ameeroontssa Begum (2), Shah 
Mukhun Lall v. Baboo Sree Kishen Singh (3); 
Khadem Hossein v. Hmdad Hossein (4). 
No doubt the present law is different. Ahmed 
er . aleji v, Hashim Ebrahim Salejz 
5). 


Secondly, the respondents were not entitled 
to enhanced revenue prior to 1897. For 
the 16 years 1881-1897 the mortgage was 
admittedly dead, 

Thirdly, the appellants shonld have been 
allowed interest on the sum of Rs. 6,988 
which Debi Das took out of Court in 1878, 

Fourthly, we are entitled to Mahkana in 
terms of tke mortgage. 

Mr. De Gruyther, K. C. (with him Mr, 
Dube), for the Respondents.—The first 
point, vz,, that nothing passed under the 


| (1) 21 Ind. Cas. 936; 41 I. A. 38; 18 C. W. N. 313; 
15 M. L, T, 187; 12 A. L. J. 166; 19 C. L. J. 161; 26 M. 
L, J. 89; 16 Bom. D. B, 156; 410. 690; (1914) M. W. 
N. 118 (P.O). 

(2) 10 M. I. A. 340 ab p. 850; 5 W. R. PC. 47;1 
Suth. P. C. J. 621; 2 Sar. P, C. J. 153; 19 E. R. 1002. 

(3) 12 M. L A. 157 ab p. 18411 W. R. P.C. 19 2 
B, L. R. P. C. 44; 2 Suth. P, O, J. 190; 2 Sar. P, C. J. 
403; 20 E. R. 299. 

(4) 29 O. 758; Š O. W. N. 617. 

(5) 28 Ind. Cas. 710; 421, A. 91; 19 0. W. N, 449; 
17 M. L. T. 812; 2 L, W. 377; 210. L. J. 419; 13 A. L. 
J, 540; 17 Bom. L. R 432; 29 M. L.J. 70; (1915) M. 
LW. N. 485; 42 ©. 914 (P, C). 
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auction, is not open; the Subordinate Judge 
decided it against appellants, and no appeal 
on the point was ever preferred to the 
High Court. 

The second point is similarly not open, 
Jt is true it was taken in the appeal to 
the High Court, but that Couri has re- 
corded that plaintiffs’ Vakil stated that 
he “did not desire to press it”. It must 
be taken to have been abandoned. 


(Their Lordships intimated that this 
point was not open to the appellants). 
The High Oonrt were right ‘in refusing 
to allow appellants’ interest on the 
Rs. 6,988, there was no good reason for allow- 
ing it. 

We are willing to allow Rs. 1,000 for 
Malikana provided that this is not made 
a ground for depriving us of costs. 

Sir JV. Garth replied. 


JUDGMENT. 


Loro Sumner.—In 1863 Debi Das lent 
Rs. 7,700 to Ram Bux on a usufructuary 
mortgage of his half-share in a Mouza called 
Lodha Mai, in the District of Etah. Debi 
Das died a good many years ago, and the 
present appellants, the plaintiffs in the suit, 
are his representatives-in-interest, A suit 
was begun in 1877 for redemption of this 
mortgage, and a décree was made on payment 
of Rs. 6,958 which sum was brought. 
into Court. Debi Das appealed on the 
ground that this sum was not enough, and 
it was increased by a farther sum of Rs. 8,956, 
While the appeal was pending, he had man- 
aged to take the money out of Court, and 
the mortgagors had then got possession. 
They paid, however, no more, and accord- 
ingly in 1879 their redemption suit stood 
dismissed. Debi Das then applied to be, 
and was replaced in possession and, having 
sued for mesne profits during the time he 
was out of possession, he got a decree in 
188], in execution of which the Court sold 
the mortgagors’ equity of redemption at auc- 
tion, Debi Das, being the buyer, was put 
into possession as full owner in 1883. 

It might have been supposed that this 
was the end of the mortgage of 1863, bat, 
strange as if may seem, this appeal is row 
brought to determine upon what terms the 
appellants, the representatives of Debi Das, 
are to he allowed to redeem it, ag mortgagors 
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some thirty years after he bought in the 
mortgagor’s equity of redemption, as mort- 
gagee. This paradoxical result has come 
about as follows. 

Debi Das continued in possession of the 
property as owner till 1897, and as owner, 
he mortgaged it in 1$86toSagar Mal. There 
igs no copy of this mortgage forthcoming. 
Debi Das got behind with his payments, 
and in 1897, on the application of Sagar 
Mal, the property was put up for sale. 
The respondents, the defendants in the suit, 
or their predecessors-in-interest, bought it 
aud duly obtained possession. 

The proclamation of sale was dated the 
27th February 1895. Thongh Debi Das 
had bought the equity of redemption of the 
1863 mortgage in 182] and had had pos- 
session of the property since 1883, his 
name, from indifference or neglect, continued 
to be recorded in the revenue papers as 
mortgagee. This may account for the word- 
ing of the proclamation‘of sale. The entry 
in the column for the description of the pro- 
perty, was ‘“Zemindari property in Mouza 
Lodha Mai, out of which the shares enter- 
ed as holding Nes. 1, 2 and 3 are mort- 
gaged with possession to Debi Das, under 
a mortgage-deed, dated the bth February 
1863.” The dolari headed “extent of interest 
of judgment debtors in‘the property asfar 
as il has been ascertained by the Court” 
was filled up thus: “(b) mortgagee right 
in a 7 biswa share, entered as holding 
No. 1 in the 10-biswa mahal patti, Debi 
Das; (c) mortgagee right in a 1-biswa, 9- 
biswanst, 15-kachwanst share entered as 
holding No. 2; (d) ditto, ditto, entered as 
holding No. 3.” These fractions, with another 
- not included in the present proceedings, 
make up the half share originally mortgag- 
ed by Ram Bux. The application for exe- 
cution of the decree for sale had contained 
a ‘specification of the property sought to be 
sold by auction” in similar terms and the 
list of bids and the sale certificate, dated 
the Ynd August 1897, followed the same 
formula. It certified that the respondents’ 
predecessur was declared to be the purchaser 
of property, spscified as “mortgagee’ s rights 
in holdings Nos. 1, 2 and 3 in the 10 brswa 
mahal patit, Debi Das.” The documents 
were all in regularform. There is nothing 
to show that there was anything in the 
mortgage to Sagar Mal to account for this 
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mode of describing the subject-matter of 
the sale and inthe proceedings below Sagar 
Mal’s mortgage is stated to have been secured 
on the 10 biswa share, of which Debi Das 
had become proprietorin 1831. Most pro- 
bably it was the result of slavishly following 
the entry in the revenue papers, which had 
ceased for many years past to represent the 
trne position of Debi Das towards the 
property. 

The present suit was begun in 1906 and 
the plaintiffs prayed, first, a declaration that 
the Court’s sale in 1897 was a nullity, as it 
was inoperative to pass the proprietary rights 
of Debi Dasand he had no mortgagee's 
rights to be passed, and, secondly, in the 
alternative, for redemption of the mortgagee’s 
rights sold, videlicet, the rightsof Debi Das as 
mortgagee under tbe mortgage of 1863, 
being the only mortgage he ever held, 
This was the beginning of perplexity. 

The assumption was that Sagar Mal, in 
enforcing a simple mortgage of his own, 
had prevailed on the Court ‘to sell his 
mortgagor’s rights, as mortgagee under a 
vuanfructuary montane. to which he was a 
stranger. The plaintiffs asked the Court 
to allow them to redeem a mortgage, which 
had ceased to exist nearly a quarter of a 
century before, and to redeem it as against 
persons who. had never been parties to it, 
and in the process of redemption their 
interest would be to contest what their 
predecessor, Debi Das, himself had done, 
and, as his representatives, to require the 
defendants to account, as if they were 
the parties whoreally represented him. In 
a word, Debi Das prayed to be allowed to 
redeem Debi Das and to have him decreed 
to account as mortgagee for the benefit of 
himself as mortgagor. 

This suit bas been thrice before the Sub- 
ordinate Judge, and has twice been appealed 
to the High Court. On the first occasion 
the Subordinate Judge dismissed the plaintiffs’ 
first claim for a declaration of the nullity 
of the sale and granted the second, the 
claim for redemption. He subsequently heard 
evidence, took the accounts, and made a 
decree for a final sum. From this the 
plaintiffs appealed, but on questions of 
account only, The dismissal of their claim 
to have the sale of 1897 declared a nullity 
they did not contest, The High Court, 
on the first occasion, remitted the case to 
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have the accounts re-taken, subject to certain 
directions, ` which they gave. Again the 
account was taken, and again it was appealed. 
The present appeal to their Lordships’ 
Board is against both judgments of the 
High Court, both the first and the 
second. 

Their Lordships are not sac pana to find 
in the judgments of the High Court 
plain evidence of the embarrassment, which 
the learned Judges felt, in affeming a 
decree for redemption of au extinct mort- 
gage by the mortgagee’s reprsentatives against 
persons, who had only this mush to do 
with it that they had managed to proorre 
the Court to sell something for their benefit 
which was nothing but a memory of the 
past. The choice which the parties laid 
before the High Court, was a limited one. 
The present respondents asked that the 
trausaction of 1897 should be construed as a 
sale of the whole proprietary interest of 
Dəbi Das, The present appellants did not 
ask to have it declared a nullity, as being 
a sale of ‘non-existent interests. They 
accepted the judgment of the Subordinate 
Judge that they should be allowed to 
redeem these interests, whatever that might 
mean. The High Court ‘not unnaturally 
thought that they could, not hold the 
sale to have really beens.a sale of the 
entire proprietary interest.. in the half 
share, when every document. connected with 
it described the subject-matter as being the 
specifics rights of a mortgagee in that 
half share, but they were carefal to go 
no further. Had they been free to deal 
with the argumentof the present appellants, 
had they heard it contended that in effect 
nothing was sold at all, their decision might 
have been otherwise. 

Before their Lordships, the appellants’ 
points have been five. First, on the whole 
matter, they say that the respondents’ 
predecessor took nothing by his purchase 
in 1897. The rest of the argument ig on 
the accounts, Tke second point is that 
certain patwart’s. accounts were improperly 
accepted and relied on; the third that an 
insufficient sum was allowed to the appel- 
lants for malkana under a condition in 
the mortgage that the mortgagee should 
make a certain maltkana allowance; the 
fourth, that credit should be given to the 
appellants in respect of payments of en: 
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hanced revenue sesses upon the property, 
and the fift/:, that interest ought to be 
allowed them on the Rs. 6,988 which 
Debi Das took out of Court in 1876, 


It is a well-settled rule of practice of 
their Lordships’ Board that an appellant, 
when bringing up the actual decree of the 
High Court for review, shall not be allowed 
to ask to have it set aside on the ground 
that it has wrongly accepted a decision of 
the Subordinate Court, if he himself has 
never brought that desision before the 
High Coart for its consideration, Such a 
request would be fair neither to the Court 
appealed from nor to the Board appealed 
to. The High Court ought not to be liable 
to have ita determinations overruled upon 
matters never submitted to it. Their 
Lordships ought not to be called on to 
adjudicate finally upon matters where they 
have not the advantage of knowing and 
weighing the view-taken by the learned 
Jodges of the High-Court, This has nothing 
to do with waiting to question an inter- 
losatory decision until an appeal is taken 
from a subsequent final decree. The appel- 
lants’ first. point, therefore, cannot now be 
raised. 


The secund point fails in limine, because 
by the terms of the mortgage of 1853 the 
appellants were bound to accept the patwari’s 
accounts, whether they were merely made 
up on materials furnished to him, as was 
the case, or were the fruits of his own 
independent inquiry, which probably never 
happens. The third was disposed of by 
an agreement between Counsel that an 
additional sum of Rs. 1,00) should be 
credited to the appellants in the account 
over and above what had been allowed by the 
desres under appeal, the question of sosts 
not to be affected by this concession, From 
the fourth point, the appellants are barred 
on much the same grounds as apply to the 
first. It appears that on the second appeal 
to the High Court this point was mention- 
ed in the notice of appeal, and the judg- 
ments say of it that the appellants’ Advocate 
“stated that he did not desire to press it,” 
and so no more is said about it. Their 
Lordships think that they must accept this 
statement. lt is true thatthe same learned 
gentleman included this point again in the 
present appellants’ petition for leave to appeal 
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to His Majesty in Council, which is dated 
on the very day on which the judgment of 
the High Court was given, but in the 
absence of any evidence that the judgment 
was erroneous on this point, the appellants 
must accept it, and cannot raise here, by 
way of exception to the High Court’s 
decree, a point which they elected not to 
advance for the High Courts determina- 
tion. 
The fifth point remains, 
is had to the trne fasts, this argument 
is not easy to state, In effect it is this. 
Debi Das now claims to receive from the 
respondents interest on a sum of money, 
which he himself had and enjoyed ever 
since 1878 and which they never had, or 
owed, or had anything to do with at all. 
Only by forgetting the facts and fixing 
the mind on the notional mortgage, which 
by a fiction is being redeemed in the 
present proceedings, is the point intelligible 
at all. Tt seems to amount to what 
follows. In 1878 the mortgagees under 
the mortgage of 18638 got Rs. 6,988 on 
account of a redemption, which is only 
now taking place ; therefore they received 
it over thirty years too soon; therefore 
they should not only allow it in aecount 
which they have done, but should allow 
over thirty years’ interest on if too. Alter- 
natively, since 1878 the principal mortgage 
. moneys under the mortgage of 1863 must 
be deemed to have been paid off in the pre- 
portion of Rs. 6,988 to Rs, 15,944, and as the 
enjoyment of the usufruct by the mortgagees 
was conceded only in consideration of the 
continuance of the mortgage loan, the en- 
joyment shonld be reduced pro tanto from 
that date; in strictness, on redsmption a 
part of the rents and profits collected, should 
be returned or credited in account to the 
mortgagors in the above proportion, but 
for simplisity’s sake, interestat a sufficient 
rate will do as well. One sannot, however, 
help remembering here that the persons, 
who are asked to repay these profits, are 
the respondents whose predecessors never 
collected them or had anything todo with 
them, and that the persons to whom they 
are to be repaid, are the successors of Debi 
Das, who sollected and enjoyod them aud 
probably bequeathed them to the appellants, 
but this inconvenient reminiscence is for 
present purposes outside the hypothesis. 


If any regard 
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To the first way of putting the matter 
their Lordships reply, as the High Court 
replied, that interest depends on contract, 
express orimplied, or on some rule of 
law allowing it, Here there is no express 
contract for interest and none oan be implied, 
and no circumstances less capable of justifying 
the allowance of interest as a matter of 
law, can be imagined, The mortgage of 
1263 is the answer to the second view, 
It treats the usufruct as a whole, as a 
remuneration for the loan or any part of if, 


` go long asit remains outstanding. The words 


are— 

‘Interest on the mortgage money has 
been agreed to be considered equal to the 
amount of profits, ¢.¢., the mortgagee shall 
not claim interest on the mortgage money, 
nor shall I the mortgagor claim profits of the 
village. .... The mortgagee shall be the 
owner of profits, and liable for loss after 


‘payment of the Government revenue, patwari 


rate, chaukidar cess, and village expenses 
and, with the exception of the ‘malikana’ 
allowance mentioned above, I shall not at 
all claim anything else. When I pay the 
whole of the mortgage money in a lump 
sum .... the property shall be redeemed: 
During the period (of the mortgage) I shall 
in no way raise any dispute or offer any 
obstruction to the mortgagee in making 
sollections from the tenants of the village.” 

Their Lordships will humbly advise His 
Majesty that, by consent. of the parties, 
the decree of the High Court, dated the 
6th November 1912, should be varied by 
allowing credit to the appellants for an 
additional sum of Rs. 1,000 but that other- 
wise the decrees under appeal should be 
affirmed, and that these appeals should be 
dismissed with costs. 

Appeal dismissed, 


Solicitor for the Appellants :—Mr. 
Douglas Grant. 
Solicitors for the Respondents :— Messrs, 


Barrow, Rogers and Nevill. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dagger No. 2439 
or 1916, 

May 17, 1918. 

Present: —Mr. Justice Teunon and 
Mr. Justice Rishardson. 
HDYANATH RAY AND oTHERS— 
PLAINTIFFS—APPELLANTS 

VETSUS 


BISSESWAR DAS AND oTtgers— 


DEFENDANTS — RESPONDENTI. 

Cause of action = Suit for declaration of title to ant 
confirmation of possession of land with prayer for 
temporary injunction, whether can be dismissed for want 
of cause of action. 

A suit for declaration of title to and confirmation 
of possession in a certain plot of land on the allegation 
that the defendant had threatened to take possession 
thereof, with a prayer for a temporary injunction 
in which the defence is that the title is with the 
defendant, cannot be dismissed on the ground that the 
plaint discloses no cause of action. 


Appeal against the decree of the Addi-. 


tional District Judge, Jessore, dated the 
26th June 1916, reversing the decree of the 
Munsif, Magura, dated the 21st November 
1914. . 

FACTS material to the report will appear 
from the following judgment of the lower 
Appellate Court :—. 

“In this case the plaintiffs inthe lower 
Court alleged that one Dwarka Mandal 
held the land in suit which was his home- 
stead, under them ona kabultyat. 

. He relinquished the holding in 1319 and 
they took khas possession. Dafendants are 
in ocoupation.of the land on the north of 
Dwarka’s holding and have erected a hut 
' there. They wanted to take settlement -of 
the subject-matter of this suit but plaintiffs 
declined to permit them to do so. They 
then threatened to take possession of the 
land by forse and plaintiffs have sued them 
for declaration of title and for confirmation 
of possession. 

Dwarka, the alleged tenant, was not made 
a party to the suit. 

The learned Munsif decreed the plaintiffs’ 
title and ordered that plaintifis should resover 
possession of the land in suit and remove 
certain huts from it. 

He based this decree on a finding that 
the plaintiffs lost possession after the in- 
stitation of the suit though there is no evi- 
dence at all to show this, and plaintiffs do 
not allege it. Itis alleged in tha evidence 
that they are iu khas posession, 
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In any oase the plaint as filed. discloses 
no cause of action against the defendants. 
It is merely alleged that they threatened 
to take forcible possession of the land and 
there was no amendment or attempt at 
amendment of it. 

Dwarka, the tenant, might have been 
sued, but has not been made a party. 

I hold, therefore, that the suit as framed; 
discloses no cause of astion against the 
defendants and must fail. The present 
appeal is, therefore, allowed and the judg- 
ment and decree of the lower Court are 
set aside. Appellants will get their costs 
in both Courts. Cross appeal is dismissed 
with costs.” 

Dr. Dwarka Nath Mitter (with him Babu Sat- 
yendra Nath Mitter), for the Appellants. —This 
appeal is, on behalf of the plaintiff and it 
arises out of a suit for declaration of title 
and confirmation of possession. The Court 
of first instance decreed the suit but on 
appeal, the lower Appellate Court dismissed 
the suit on the ground that the plaint did 
not disclose any cause of action, a point 
neither raised in the written statement nor in 
the issues. The plaint certainly does disclose 
that there is threatened invasion of the 
plaintiffs’ right to hold the land peacefully 
and so the Court of Appeal below has erred 
in diamissing the suit on that ground with. 
out taking into consideration the merits of 
the case. If the lower Appellate Court 
considered the evidence adduced in the cass 
abd the findings of fast arrived at by the 
primary Coart, it would have been convinced 
that the plaintiffs’ right to enjoy and oceupy 
the land had been endangered by the 
defendants’ threat to take possession thereof, 
- Babu Benin Behary Ghose (Junior) (with 
him Babu Haris Chandra Roy), for the Re- 
spondents.—The suit in the present form is 
not maintainable under section 42 of the 
Specific Relief Act. First, there is a prayer 
for declaration of title and confirmation of 
possession, secondly, there is a prayer for 
temporary injunction during the pendency 
of the suit. There is no allegation in the 
plaint that the defendants had ever, prior 
to the institution of the suit disputed the 
plaintiffs’ right or title to the land. So on 
a perusal of the plaint, it appears that the 
suit as framed must fail. Reads section 
42 of the Specific Relief Act. The plaint- 
iffs’ case in tho plaint is that they are in 
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possession and that the defendants are try- 
ing to take wrongful and forcible posses- 
sion of the land in suit. There is no alle- 
gation that the defendants ever denied their 
right or title to the land. The plaintiffs 
have not in their plaint made any prayer 
for permanent injunction restraining the 
defendants from taking forcible and wrong- 
ful possession. Although the learned Judge 
might not be fully corres: in saying that 
the plaintiff has no cause of astion, yet there 
is no doubt that the snit as framed, is not 
maintainable. 

Dr. Dwarka Nath Mitter in reply. 

JUDGMENT, 

Teunox, J.—In this case the plaintiffs 
who are the appellants before us, sued for 
deslaration of their title to and confirma- 
tion of their possession in a sertain plot 
of land on the ground that the defendants 
had threatened to take possession thereof. 
There was also a prayer for temporary 
injunction. The defence was that the title 
was with the defendants and that they in 
fact were in possession. Without con- 
sidering the evidence or trying the case, 
the learned District Judge held that on 
these allegations’ there was no cause of 
action in the plaint, This is a view which 
speaking for myself I am wholly unable 
to appreciate. It appears to me that a good 
cause of action was alleged and that the 
case should have been heard and disposed 
of on the merits. We, therefore, remand 
the oase for that purpose. Costs will be 
costs in the case. 

RICHARDSON, J.— I concur with the order 
of remand made by my learned brother. 
The facts not having been found I express 
no opinion whether the suit as framed is or 
ig not maintainable. 

Case remanded, 





PUNJAB CHIEF COURT, 
Civit Reyision Petition No. 83 or 1918. 
May 28, 1918. 

Present:—-Mr. Justice Shah Din, 
GOPI MAL AND oTHERS—DEFENDANTS— 
PETITIONERS 
VETSUS 
ISHAR DAS AND oTurers— PLAINTIFFS — 


RESPONDENTS, 
punjab Courts Act (IIT of 1914), s. 44 —“Decided,” 
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meaning of—Interlocutory order-—Revision, whether 


competent. 

It is under very exceptional circumstances that 
the Chief Court will interfere with interlocutory 
orders in the exercise of its revisional jurisdiction. 


Plaintiffs’ suit for possession of a certain share in 
a houso and shop having been dismissed by the 
first Court he appealed to the District Judge who 
reversed the order of the first Court and remanded 
the case wnder Order XLI, rule 25, Civil Procedure 
Code. The defendants applied to the Chief Court 
for revision against the order of remand: 

Held, that the case had not been “decided” within 
the meaning of section 44 of the Punjab Courts Act 
and the order of remand being an interlocutory 
order in the case which was still pending and 
undisposed of on the District Judge’s file, it could 
not be interfered with on revision. 


Petition for revision of the order of the 
District Judge, Amritsar, dated the 5th 
January 1918, reversing that of the Sub- 
ordinate Judge, lst Class, Amritsar, dated the 
23rd July 1917, (dismissing plaintiff’s claim) 
and remanding the case under Order XLI, 
rule 25, Civil Prosedure Code. 


Bakhshi Tek Chand, for the Petitioners. 
Dr. Nand Lal, for the Respondents, 


JUDGMENT.—Connsel for the respond- 
ents has urged as a preliminary objection 
that since the order of remand made by 
the Distriet Judge which is sought to be 
revised, is an interlocutory order in the case 
which is still pending and undisposed of 
on the Wistrict Judge’s file, this Court should 
not interfere with if on the revision side. 
After hearing the Pleader for the petitioners, 
I think that this objection must prevail. 
The order of remand being one under Order 
XLI, rule 25, Civil Prosedure Code, it is 
clear that the “case” has not been “decided” 
by the District Judge within the meaning 
of section 44 of the Punjab Courts Ast; 
and it is under very exceptional circum. 
stances that this Court will interfere in the 
exercise of its revisional jurisdiction with 
interlocutory orders, Imdad Ali Shah v, 
Sayed Ali (1). 

Besides, regard being had to the language 
of rule 23, Order ALI, Civil Procedure 
Code, the District Judge was not bound to 
makea remand in this case, for the rule 
says that “the Appellate Court may, if it 
thinks fit, by order remand the case;’’ and 
1 do not think that it can be rightly argued 


(1) 40 Ind. Cas. 65; 26 P. R- 1917, 
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that the District Judge was under a legal 
obligation, after having reversed the decision 
of the first Court ona preliminary point, 
to send the case back for re-decision under 
the above-mentioned rule. I dismiss the 
revision with costs. 

Revision dismissed. 





CALCUTTA HIGH COURT. 
Appeal FROM APPELLATA Decrees No. 756 
or 1915. 

May 27, 1918. 

Present :—Mr. Justice Fletcher and 
Justice Sir Syed Shamsul Huda, Kr. 
Moulvi MOHAMED ASHRAP— 
PLAINTIFE— APPELLANT 
VETEUS 
UMED ALI SARKAR AND OTEERBS—— 


DEFENDANTS— RESPONDENTS. 

Accretion, contiguous—Suit to recover possession of 
land as uceretion—Burden of proof, 

In a suit to recover khas possession of certain plots 
of land as being contignous accretions to other plots 
belonging to the plaintiff, the plaintiff must esta blish 
the nature of the accretion. 


Appeal against the decree of the District 
Judge, Chittagong, dated the 6th January 
1915, affirming that of the Munsif, 3rd 
Court, at Patya, dated the sth March 1913. 

FACTS appear from the judgment. 

Babus Mokendra Nath Roy, Dhirendra Lal 
Kastgir and Chander Sekhar Sen, for the Appel- 
lant.—The plaintiff is the appellant in this 
case. The appeal arises out of a suit for 
khas possession of certain plots as being 
contiguous accretion to other plots of the 
plaintiff. The claim is made against defend. 
‘ant No, 1 as the party with whom the 
Secretary of State settled the lands in 


dispute. The case comes under Regulation 
XI of 1825. The plaintiff has got two 
tenures. Plot No. 1 belongs exclusively to 


him, plot No. 2 belongs jointlyto him and the 
defendant. Thetwo plots are situated side 
by side. The plaintif olaims both plots in 
dispute as being gradual accretion to two 
other plots belonging to him. 

The learned Judge in the Appellate Coart 
says:— But you must prove that the lands 
were formed by gradual accretions and not 
by one of those methods laid down in the 
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Regulation XI of 1825.” The findings are 
based absolutely on misconception of the 
law as laid down in Regulation XI of 1825. 
I invite your Lordships’ attention to the 
Ath clause of section + of Regulation XI of 
1825 where various rights are summed up. 
1 have got to prove that the land was formed 
by gradual acoretion. 

{Fuetcusr, J—But you bave not proved 
that. | 

Bat the Judge has arrived at the finding 
in a rather different manner. 

[Fusetcarr, J.—But that is not 
direction on a point of law. | 

I submit the Amin’s report was admis- 
sible in evidence as he was an officer of 
the Court. If any river is fordable at 
any season of the year then an alluvion 
from it is an accession to the land of the 
adjacent owner. It was an accretion though 
I used the word contiguous accretion in the 
plaint. The finding that the report was 
not admissible in evidence because it was 
not accepted by the Collestor is wrong 
and is based upon no evidence. 

Babas Ram Oharan Mutter and Khtitsh 
Chandra Sen, for the Respondents, were not 
called upon, 


mis- 


JUDGMENT, 

Feercuer, J,—This iran appeal by the 
plaintiff against the decision of the learned 
District Judge of Chittagong, dated the 
6th January 1915, affirming the decision 
of the Munsif of Patya. The plaintiff 
brought the snit to recover khas possession 
of oertain plots which he said, were con- 
tiguous accretions to some other plots 
belonging to him. The defendant No. 1 
claimed under a settlement from the 
Secretary of State who is the defendant 
No. 2, the property being khas mahal of 
the Government. The learned Judge has 
made this finding. He has found that the 
plaintiff has failed to establish that these 
are contiguous and it is quite lear, 
under the terms of the law which is not 
disputed, that the plaintiff must establish 
that these are contiguous accretions. What 
has been attempted to be shown in this 
case, js this. It is said that the learned 
Judge has summed up the facts of the 
case wrongly. It is not suggested that 
he has misdirected himself to the question 
of law. But it is said that he has been 
confused on the facts of the case. Į do 
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not think so. The learned Judge has 
taken a lear and definite view of 
the facts and whether we agree with 
that view or not, is not a matter for 
consideration. The learned Judge was the 
final Judge of facts and his findings 
on questions of fact cannot be interfered 
with. 4 
Then, there is another point taken and 
that is this: Under the terms of the 
solenama entered into between the parties, 
the defendant No. 1 had undertaken to 
give to the plaintiff a half share of any 
land that accreted to his holding: and 
so, on one viewor the other, the plaintiff, 
at any rate, would get a half share. 
That, of sourse, really involves the same 
question that has been raised on the first 
point, namely, whether these lands are 
contiguous accretions or not, The learned 
Judge seams to have considered that they 
were not contiguous accretions. That being 
so, all we can say, is that it has not been 
shown tbat the provisions of the solenama 
have come to operation, 
in the result, the present appeal fails 
and must be dismissed with costs. ` One 
set of hearing fee will be divided between 


the two sets of respondents who have 
appeared. - 
Ssamson HUDA, J.—I agree. 
= Appeal dismissed. 


1 
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PATNA HIGH COURT. 
Curtacs CIROUIT. 
ApPsalL FROM APPELLATE Duga No. &1 
or 1917. 

April 16, 1918. 
Present:—-Mr. Justice Chapman and Mr. 
Justice Roe. 

Sheikh AK BAR ALI—Derenpant— 
APPELLANT 
versus 
GOPAL PRASAD CHOLH—P.aintivyr— 


RESPONDENT, 

Orissa Tenancy Act (B. §' O. det II of 1913), 55. 154, 
222—Bengal Tenancy Act (VILI B. C. of 1885), s8. 20, 
21—Bengal Rent Act (X of 1859), s. T—Nij chas land, 
what is—Occupancy rights, acquisition of —Tenants 
holding under kabuliyats—Eyjectment, 
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Section 154 of the Orissa Tenancy Act does not 
entitle a landlord toa declaration that certain land 
is nij chas or the proprietor’s private land unless the 
land was recorded as nij chas not only in the Fro- 
vincial Settlement but also in the settlement between 
the years 1906 and 1912. [p. 556, col. 2; p. 557, col. 1.) 

The provisions of sub-section 12) of section 2382 of 
the Orissa Tenancy Act make it clear that the Legis- 
lature, when they enacted that Act, meant to give 
effect to contracts made between landlord and 
tenant under which tenants could be prevented from 
acquiring occupancy rights in land, provided the 
contracts had been made more than six years before 
the commencement of that Act. {p. 567, col, 2.] 

Defendants wore admitted into possession of 
certain lands under kabuliyats of the months of May 
and June of 1906. Under these kabuliyats the defend- 
ants entered into an express stipulation that after 
the expiry of the term they would leave the lands to 
the khas possession of the plaintiffs: 

Held, that at the time when these kabuliyats were 
executed, that is, more than six years before the 
Orissa Tenancy Act came intoforce, it was open to 
the defendants to contract that they sheuld not 
acquire occupancy rights in the lands in their posses- 
sion, and that the express stipulation in the kabuliyats 
that on the expiry of the term the landlord should be 
entitled to khas possession of the lands, should be in- 
terpreted to amount to such a contract. [p. 557, col. 2.) 


Appeal from a desision of the Dis- 
trict Judge, Cuttack, dated the 21st Sep- 
tember 1917, reversing in part a deoision 


of the Munsif, Jajpur, dated the 3rd 
May 1917. 

Mr. M. S. Das, for the Appellants.” 

Mr. Biswanath Sinha, for the Re- 
spondente. ` 


JUDGMENT., 

CHAPMAN, J.—In this case the defendants 
were recorded at the last Revisional 
Settlement as ocoupancy-ratyats in respect 
of the lands in suit. The suits were 
for recovery of possession and for & decla- 
ration that the lands were nij chas lands 
held askhas by the plaintiffs. The learned 
District Judge in first appeal decreed the 
plaintiffs suit for the lands in all the 
schedules except schedule (gha). The 
plaintiff’s suit was dismissed in regard to 
schedule (gka). Against ,the first part of 
this decision the defendants appeal. Their 
contention in appeal is that the learned 
Distrist Judge was wrong in holding that 
these lands are nij chas lands and that 
it followed that he was wrong in giving 
a decree in ejectment. The iearned District 


Judge has relied for his finding that the 
lands were nij chas, on an entry in the 
Provincial Settlement to that effect. Sec- 


tion 154 of the Orissa Tenancy Act of 
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1918, however, would not entitle the plaint- 
iff to a declaration that the lands were 
nij chas or rather proprietor’s private lands 
unless the land was recorded as nig chas 
not only in the Provincial Settlement but 
‘also in the settlement between the years 
1906 and 1912. In the latter settlement 
these lands were not recorded as nij chas, 
The learned District Judge, therefore, fell 
-into an error in relying upon the entry 
in the Provincial Settlement. We need 
refer only to clause (b) of sub-section (1) 
of section 154. Tn support of their case 
the respondents can only refer to kabu- 
-liyats of ‘the months of May and June, 
1806, in which the land purported to 
have been let as nij chas land. There 
appears, however, from the terms of section 
‘154 above referred to, to be a distinction 
between the expression nij chas and nij jot. 
It sould not, in our opinion, suffice 


to prove that the lands were private 
Jands to preduce a kabuliyat prior to 
August 1906, in which the lands were 


described as nz} chas. In go far, therefore, 
as the learned District Judge’s award to 
the plaintiffs declaring that the lands were 
nij chas is concerned his judgment and deeree 
must be set aside. 

It remains to consider whether the 
learned District Judge’s decree in ejectment 
could be supported. The plaintiffs-respond- 
ents have contended thatthey are entitled 
in any event to a decree for ejectment. 
The finding of the learned District Judge is 
that the deferdants were intrcduced into 
the land under kalulvyats of the montkscf 
May and Jure of I12C6. Under these 
kabuliyais the deferdants entered into an 
express stipulation that after the expiry of 
the term, they would leave the landstothe khas 
possession of the plaintiffs, At the date when 
these kabuliyats were executed by the de- 
fendants under which they were admitted 
to the possession of the land, sections %0 
and 21 of the Bengal Tenancy Act were 
in force in Orissa, there was also in foree 
section 7 of Act X of 1859. The latter 
section recognized the power to contract 
cut of the application of the Jaw under 
which rights of ocaupancy could be acquired. 
lt has not been shown to us that there 
was at the time when there kabuliyats 
were executed, any express law under which 
a tenant was forbidden to contract himself 
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ont of the provisions of sections 20 and 
21 of the Bengal ''enancy Act then in 
force and prevent himself from acquiring 
rights of ocecuparcy in the lards leased 
to him. The provisions of sub-section (2) 
of section 232 of the Orissa Tenancy Ast 
of 1913 also make it clear that the Legis. 
lature, when they enacted that Act, 
meant to give effect to contracts mada 
beween tbe landlord and tenant under which 
terants could be prevented from acquiring 


occupancy rights in land, provided the 
contracts had heen made more than six 
years before the commencement of that 


Act. In these sireumstances we are of 
opinion that at the time when these 
ke buliyais were executed in May and June 
1906, that is more than 6 years before 
the Orissa Tenansy Act of 1913, it was 
open to the defendants at the time when 
they took the lease of these lands to 
contract that they should not acquire 
occupancy rights in them. The express 
stipulation in these kabulzyats that on the 
expiry of term the landlord should be 
entitled to khas possession, must be inter- 
preted to amount to a contract that the 
defendants should not acquire occupancy 
rights in those lands. In the Full Bench 
case of Pundit Sheo Prokash Misser v. Ram 
Sahoy Singh (1) it was said by Coush, 
©. J., that if a raiyat agreed expressly to 
give up the land at tbe expiration ofthe 
term of the lease that would be regarded 
as an express stipulation contrary toa right 
of oceupaney. There is also the fact that 
in this case the razyat described the land 
as nij chas, and we have been referred to 
a Settlement Report in which it ig men: 
tioned that the former custom was notio 
permit the acquisition of rights of ocou- 
paney in nij chas lands, although that 
custom was not given effect to by that 
settlement. We are of opinion, therefore, 
that the plaintiffs were entitled to a decree 
in ejectment upon the ground thatthe lease 
had expired and upon the ground that under 
the stipulation in the kabuliyat the defendants 
were prevented from acquiring occupancy 
rights. The snit was brought within six 
months of the expiry of the term of the 
lease and is within time. There is no 
reason, therefore, why the plaintiff should 


(1) 17 W, R. 62; 8 B, L, R. 165, 
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not be awarded a decree in ejectment. 
The result is that the judgment and decree 
of the learned District Judge is set aside 
in so far as it awards a declaration that 
the land is nij chas, otherwise his judgment 


and decree is affirmed. The appeal is 
allowed in part. We make no orders as 
to costs. 


Roz, J.—I agree, 
Decree modified. 
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CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE Decree No, 1929 
or 1916. 

May 7, 1918. 

Present: ~Mr. Justice Fletcher, and Mr. 
Justice Smither. 

Maharaja BIRENDRA KISHORE 
MANIKYA BAHADUR—Dersnpant No. L 
—~APPELLANT 
VETSUS 
HASHMAT ALI AND OTRERS—PLAINTIFF3— 
RESPONDENTS. 

Civil Procedure Code (Act Vof 1908), s. 86 — Sut 
against Ruling Prince—-Consent of Government of 
India not obtained—Defendanit submitting to juris- 
diction—Objection, whether can be taken in appeal— 
Specific Relief Act (I of 1877), s. 22—Specific perform- 
ance of contract to grant lease—Plaintiff net dis- 
closing previous default at time of making contract, 


whether good defence. 
Where a Ruling Prince having sovereign powers, 


submits to the jurisdiction of a British Court, no 
objection to the maintainability of the suit can be 
subsequently raised by him in the Appellate Court 
onthe ground that the consent of the Governor- 
General in Council had not been obtained under 
section 86, Civil Procedure Code, prior to the 
institution of the suit. [p. 559, col. 1.] 

Specific performance of a contract to grant a 
lease cannot be refused on the ground that the 
grantee did not disclose at or before the making of 
the contract, that in some previous transaction 
with the grantor he had defaulted in the perform- 
ance of his obligations. [p. 559, col. 1.] 

Appeal against the decree of the Officiat- 
ing District Judge, Noakhali, dated the 
14th of March 1916, affirming that of the 
Munsif, 2nd Additional Court, at Feni, dated 
the 19th of December 1914. 

FACTS appear from the judgment. 

Babu Gobinda Ohandra De Roy, for the 
Appellant:—This suit against the Maharaja, 
who isa Ruling Chief, is not maintainable 
without permission from the Government, 


Section 86 of the Civil Procedure Code 
provides that a Ruling Chief cannot be 
sued except with the consent of the 
Government. If the consent is not obtained 
before the institution of the suit, the suit 
should be dismissed, See Chandulal Khushalji 
y. Awad (1). 

On the question whether specifie per- 
formance of contract should be enforced 
in a case like this, my submission is that 
as the plaintiff did not disclose all the 
facts which it was his dnty to disclose, 
no decree for specific performance of contract 
should be allowed. 

Babu Bhagirath Chandra Das, for the 
Respondents.——-The Maharajah has not been 
sued in his sovereign capacity. He has 
got a Zemindari and he has been sued as 
a landlord of the plaintiff. In the case 
of a suit by a tenant no permission from 
the Government is necessary. Refers “to 
sestion 86, clause (5) of the Civil Procedure 
Code. Here the dispute is one between 
landlord and tenant, so your Lordships 
need not in this sase consider whether 
the Maharajah is a sovereign Prince or 
not, Further, the question of jurisdistion 
yow raised for the first time in this Court 
was not pressed in the lower Courts, so 
the Maharajah has waived his objection. 
The question of jurisdiction has not been 
dealt with by the Courts below, as it was 
not pressed there. a 

Babu Gobinda Chandra De Roy, for the 
Appellant in reply.—Clanse (5) of section 
86 does not apply to this case because 
the relationship of landlord and tenant 
has not yet been established between the 
parties. b 

As regards the question of waiver, my 
submission is, that there can be no waiver 
when the question of jurisdiction is 
concerned because failure or omission to 
take objection to jurisdiction, would not 
vest the Court with jurisdiction, if there 
is in fact, total want of jurisdiction. 
Moreover, the Maharajah has not sub- 
mitted himself to the exercise of juris- 
diction by the Civil Court. The objection to 
the jurisdiction of the Civil Court was 
specifically taken in the written statement 
and issue was raised on the point, 


(1) 21 B. 351; 11 Ind. Dec, (x, s.) 237, 
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JODGMENT.—This is an appeal preferred 
by the defendant No.1 against the deci- 
sion of the learned District Judge of 
Noakhali, affirming the decision of the 
Munsif of Feni. The suit was brought 
to enforce specific performance of a contract 
to grant a lease. Two points have been 
raised hefore us in this appeal. The 
frst is that the Court had no jurisdia- 
tion to try the case having regard to 
the provisions of section 86 of the Code 
of Civil Procedure. The defendant No. 1 
is a Ruling Chief and he has sovereign 
powers and no authority has been obtained 
from the Government of India to maintain 
the present suit against him. Both in 
the primary Oourt and in the lower 
Appellate Court that point was deliberately 
abandoned by the Maharaja's representatives 
and their view was that they requifed a 
decision of the Court without approashing 
the Government of India for a sdnsent 
to maintain the suit. The course. was 
obviously right because in a trivial’ snit 
of this nature the total value of which 
is Rs. 75, it would not be to any body’s 
advantage that the case should ba 
sent up to the Government of India for 
that purpose. However, in any ease, the 
defendant No. 1 olearly submitted to the 
jurisdiction of the Court and it is much 
too late now to set up the objection that 
no authority has been obtained from the 
Government. 

The other point is a point that has 
nothing in it. The defendant No.1 says 
that specific performance ought not to 
be enforced against him on the ground 
of suppression of material facts and the 
material facts suppressed are these. Some 
years ago, the plaintiff in some transaction 
with the Maharaja besame a defaulter 
and, therefore, it is said that he ought 
to have told the Maharaja’s representatives 
that he defaulted before he entered into 
the present sontract to take the lease. 
There was no such obligation on the 
plaintiff to disclose to the Maharaja the 
fact that, on aome former oecsasion, he 
made a default. That was the Maha- 
raja’s look cut or rather that of his 
representatives and they ought to have 
found out like any other people whether 
the plaintiff was a suitable person to enter into 
g bargain with. There is nothing in this point, 
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The appeal fails and is dismissed with 
costs. 
Appenl dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Crvi Appeat No, 1600 oF 1916. 
April 30, 1918. 
Present:—Justice Sir P, O. Banerji, KT, 
and Mr. Justice A. Raoof. 
GOBARDHAN-—Derenpant—APPELLANT 


VET SUS 


MANNA LAL—Puratntive—Reseonvent. 

Mortgage suit—Person claiming paramount title, 
whether necessary party—Paramount title, question of, 
whether can be decided —Res judicata— Civil Procedure 
Code (Act FV of 1908), s. 11. 

In a suit brought by a mortgagee to enforce his 
mortgage 9 person claiming a title paramount to the 
mortgagor and the mortgagee is not a necessary 
party, and the question of the paramount title cannot 
be litigated in such a suit, [p 560, col. 2.] 

S. mortgaged 4 biswas of land to M. and subse. 
quently mortgaged one biswa out of the four to L. M. 
brought a suit on his mortgage in which he implead. 
ed L. asa defendant. The latter did not appear, 
bat 3. objected that three biswas ont of the four 
biswas mortgaged by him belonged to L., and that 
he had no right, therefore, to mortgage those three 
biswas to M. The Court held that S. was estopped 
from pleading that the whole four biswas did not 
belong to him and passed a decree for sale of the 
whole land, L. then brought a suit for a declaration 
of his title to the three biswas of land and that the 
mortgagee had no right to sell those three biswas: 

Held, that L. was not precluded from setting up 
his title to the three biswas inasmuch as he had not 
been impleaded in the mortgage suit as a person 
claiming paramount title but only asa subsequent 
mortgagee of one biswa of land, and that his title 
to the other three biswas was neither set up by him 
nor could it be decided in that suit. [p. 561, col. 1.] 


Appeal from a decree of the District 
Judge, Agra, confirming that of the 
Subordinate Judge, Muttra. 

Mr. A. H. O. Hamilton, (with him Mr. 
Sheo Dihal Sinha), for the Appellants. 

Mr. Narayan Prasad Asthana, for the 
Respondent. 

JU DGMENT.—This appeal arisas ont of a 
suit brought under the following cireum- 
stances. Sohan Lal and Shiam Lal, defend- 
ants executed two mortgages in favour 
of Misri Lal and Maurli on the 20th of 
October 1906 and the S&th of April 
1908 respectively. In both mortgages tha 
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same property, namely, 4% biswas of Manza 
Behtu, Mahal Munna Lal was mortgaged, 
Subsequently to these mortgages, the 
mortgagors mortgaged a one-biswa share 
ont of the aforesaid 4% biswas in favour 
of Munna Lal. The mortgagees brought 
two separate suits on the basis of the two 
mortgages but impleaded as defendants to 
eaoh suit not only the mortgagors but 
Munna Lal also. Munna lal was madea 
party to eash of these suits as subsequent 
mortgagee of a one-biswa share. The 
first suit was decree onthe 25th of Janu- 
ary 1913 and the second on the 26th 
of March 1914. In the first suit Munna 
Lal did not appear but the mortgagors 
raised the plea that they were the owners 
of a one biswa share only and were not 
competent to mortgage the remaining 3% 
biswas which they alleged belonged to 
Munna Lal. The Court framed an issue as 
to the extent of the mortgagor's rights 
and the validity of the mortgage as re- 
gard 34 biswas and desided that the mort- 
gagors were estopped from asserting that 
the whole of the property whioh they 
professed to mortgage, did not belong to 
them. In the course of the judgment the 
Couri made some remarks as to Munna 
Lal’s rights and in the end made a decree 
for the sale of the whole of the mortgaged 
property, namely, the 4f tdswas share in 
Mauza Behta. In the second suit brought 
upon the second mortgage, Munna Lal did 
appear and he put forward the contention 
that the 32 biswas belonged to him and 
that the mortgagors had no right to mort- 
gage that share. The Court held that as 
Munna Lal set up a paramount title as 
regards the 32 biswas share, the question 
of his title could not be tried in the suit, 
and refused to try it, but if made a 
deorse for the sale of the 42 biswas. In 
that suit the Court distinctly said that 
Munna Lals remedy was to bring a suit 
of his own to try the question of his 
title, The present suit was thereupon 
instituted by Munna Lal and he asked 
for a declaration that the mortgagors were 
the owners of only a one-biswa share and 
that the mortgagees had no right to put 
to anction sale in execution of the two 
decrees obtained by them, any portion of 
the remaining 33: biswas share which he 
alleged belonged exelusively to him and 
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not to the mortgagors: Both the Court of 
firat instance and the lower Appellate Court 
fonnd that the 32 biswas claimed by the plaint- 
iff belonged to tbe plaintiff and that the 
wortgagors Sohan Lal and Shiam Lal were 
owners of one biswa only. It was contend- 
ed in the Courta below that the previous 
decrees obtained by the mortgagees operat- 
ed as ves judicata and the question of the 
plaintiff's alleged title could not be re-opened 
and litigated in a separate suit brought by the 
plaintiff. This plea was overruled by the 
Courts below. It has been repeated in the 
appeal before us. Mr. Hamilton who ap- 
pears for the appellants has conceded that 
ag in the second suit brought on the basis 
of the second mortgage decided by the 
Subordinate Judge on the 26th of March 
1914 the Court distinctly refused to try 
the issue as to the title of Munna Lal 
in .respest of 32 biswas, the decision in 
that case cannot be held to be res judicata ; 
but he contends that the decision in the 
earlier suit has the effect of res judicata. 
As we have said above, both the Courts 
below have found that the property claim- 
ed by the plaintiff Munna Lal belongs to 
him. We have, therefore, to consider 
whether Munna Lal is presluded by any 
provisions of law from putting forward 
the title which has been found to exist 
in him and in respest of which we are 
bound to assept the finding of the Court 
below. In order to determine whether the ` 
question of Munna Lal’s title is res judicata, 
we have to see whether in the previous 
suit this question was directly and sub- 
stantially in isaue. We must take it as 
settled law that in a suit brought by a 
mortgages to enforce his mortgage a 
person claiming a title paramount to the 
mortgagor and the mortgagee is not a 
necessary party, and the question of the 
paramount title cannot he litigated in 
such a suit. We may refer to the decision 
of this Oourt in Joti Prasad v. “Ang Khan 
(1). That case followed a ruling of the 
Caleutta High Court in Jaggeswar Dutt v. 
Bhuban Mohan Mitra (2). lt is true that 
in the present instance Munna Lal was 
made a party to the suit brought 
by the mortgagees on the basis of the 


(1) 1 Ind. Cas. 58; 31 A, 11; A. W, N. (1908) 263; 6 
A. L, J. 5; 5 M. L.T. 47, 
(2) 88 0, 426; 3 O, L, J, 208, 
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first mortgaga, but he was mada a party 
not as a person claiming a paramount 
titles but as subsequent mortgages of a onse- 
biswa share and thus representing the mərt- 
gagors as regards that share. As sush 
representative, he could not raise the 
question of his paramount title. That 
apparently was the reason why he did 
not appear in the suit. He filled two 
gapacities in that litigation; viz, first, 
that of a subsequent mortgagea . and 
as such representing the mortgagor as 
regards a part of the mortgaged property; 
and secondly, as a person setting up a 
paramount title in respest of 34 biswas. 
The question af his paramount title could 
not be litigated in that suit. Therefore, 
no issue could ba framed in regard to that 
question and no such issue coald be deter- 
mined as an issue which arose directly and 


substantially, as between him and the 
mortgagse. The mortgagora, it is true, 
asserted that Munna Lal owned a 


32-biswa share and that they, the mortgaor:, 
were not competent to mortgage that share 
and to the extent of that share, the mort- 
page was invalid. It is in reference to 
this plea that an. issue was framed as to 
the right of the mortgagors to mortgage 
the whole of the 4%-biswas. The Court 
decided that the mortgagors who had 
made the mortgage, were estopped from 
questioning the validity of the mortgage 
and asserting that they were not the owners 
of the property which they mortgaged on 
the representation that they were the 
owners thereof. In the course of the 
judgment, the learned Subordinate Judge 
made some observation in respect to 
Munna Lal but these chservations were 
nothing more than cbiter dicia and could 
not as between the mortgagees and Munna 
Lal be treated as a decision on the question 
of the paramount title of Munna Lal. In 
this view, it cannot be said that the ques- 
tion of Munna Lal's title has become res 
judicata by reason of the desision in the 
previous suit. It may be, as observed in 
Jaggeswar Dutt v. Bhuban Mohan Mitra 
(2), that if Munna lal bad allowed the 
question of his paramount title to be 
determined in the suit, he might not be 
permitted in appeal to contend that the 
decree of the Court below was vitiated by 
reason of tke determination of that ques- 
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tion, but that was not the case here, In 
the present suit Munna Lal did not appear 
aod he did not put into issue the question 
of his title in respest of the 8f biswa 
share. That question, therefore, remained an 
open question as between him and the 
mortgagee and ha is entitled in a subsequent 
suit to raise the same question. It is 
troe that the decree in the previous suit 
was a decree for the sale of the whole of 
the 4% biswas, but that is the only decree 
which could be made in the previous suit 
and so far as the 3ł-biswa share is 
concerned, Munna Lal must be treated as 
if he was not a party to the previons euit. 
The principle of the desision of the 
Calentta High Court in Girija Kanta 
Ohakrabatty v. Mohim Chandra Acharjya (3) 
is applicable to the present case. There 
in a suit by a mortgagee the legal re- 
presentative of one of the mortgagors who 
had died, was made a party as representing 
the mortgagor. A decree was obtained 
against him and the property was sold. 
The auction-purchaser having been resist- 
ed in obtaining possession of a portion of 
the property sold, brought a suit for 
possession. In that suit the representative 
of the mortgayor, who had been a party 
to the previous suit, set up an independ- 
ent title to the property claimed. It was 
held that he was not precluded from 
raising the question of his title by reason 
of the previous decree passed against 
him. In this case Munna Lal was a 
party to the suit as representing the 
mortgagor in respect of a one-beswa share. 
He could not be made a party as olaim- 
ing paramount title to the remaining 
8% biswas. The fact of a decree having been 
passed against him as representative of 
the mortgagors, could nof, upon the prin- 
ciple of the ruling to which we have 
referred and on general principles, presluds 
him from bringing a suit of his own to 
try the question of his title, and the 
Court from granting a decree to him in 
respect of the title which if has found 
to exist. In this view we are of opinion 
that the appeal must fail. We accordingly 
dismiss it with costs. 
Appeal dismissed, 


(3) 35 Ind. Cas, 294; 20 O. W, N. 675, 
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UPENDRA CHANDRA SINGH Y, A. B, CHIODITTI, 
PATNA HIGH COURT. 
ÀPPEAL FROM APPELLATE DRORER No. 1161 
or 1916, 
May 28, 1918. 
. Present:—Mr. Justice Jwala Prasad. 
UPENDRA CHANDRA SINGH— 
APPELLANT 
CErsus 


A. B. CHIODITTI—Responpent. 

Money paid under decree, when can be recovered— 
Decree, whether must be set aside—Suit to set aside, 
decree barred by limitation—Suit to recover money, 
maintainability of. 

“Money paid under. a compulsion of legal process, 
which 1s afterwards found not to have been due, 
cannot be recovered back as money had and received. 
[p. 563, col. 1.) 

Money paid under a decree or judgment cannot 
be recovered back in a fresh snit so long as the 
decree or judgment under which it is paid remains 
in force. The decree or judgment must be taken 
as subsisting until it is reversed or superseded by 
some ulterior proceeding. [p. 592, col, 1.] 

Where the decree sought to be set aside by the 
plaintiff, remains intact and cannot be set aside on 
account of the suit being barred by limitation, the 
money paid by the plaintiff to the defendant in 
excess of the sum due in pursuance of the decree 
cannot be recovered, [p. 568, col. 2.] 


Appeal from a dicision of the District 
Judge, Bhagalpur. 

Mr. Sushil Madho Mullick, for the Appellant. 

Mr, Naresh Chandra Sinha, for the Respond- 
ent. : 

JOUDGMENT,.—The finding of facts now 
arrived af on remand by the District 
Judge of Bhagalpur disposes of this 
appeal, It has been found that the 
summonses were properly served by the 
plaintiff on the 30th September 1911 and 
that the plaintiff was not kept ont of 
the knowledge of the decree of Novem- 
ber 1911 by fraud on the part of the 
defendant. Further that the plaintiff did 
not come to know of the sale for the 
first time on the 8th March 1%13 as alleg- 
ed by him. The plaintiff's suit, therefore, 
to set . aside the decree, is barred by 
limitation. It has been contended by Mr. 
Mallick on behalf of the appellant that 
notwithstanding this finding, the suit is 
not barred under Article 95 of the Indian 
Limitation Act; and in support of that 
authority the case of Rahimbhoy Habibbhoy v, 
O, A. Turner (l) kas been quoted. It is 
contended that on the strength of that 
authority it was for the defendant to show 


(1) 17 B. 341 at p. 349; 201. A.1;6 Sar. P, C. J. 
256; 17 Ind. Jur, 40; 9 Ind. Deo. (N, s.) 222, 
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that the plaintiff had clear and definite 
knowledge of the facts constituting the 
fraud at a time which is too remote for the 
snit to be brought, that is, beyond three 
years. In the present case the suit was 
to set aside the decree obtained in Novem- 
ber 191]. It bas been proved by the 
defendant that the summons in tke suit 
was served upon the plaintiff on the 30th 
September 1911. It is, therefore, a suff- 
sient proof that the facts alleged by the 
defendant in the plaint, the basis of his 
claim, were perfectly known to the plaint- 
iff and, therefore, he was also fully aware 
of the decree sought to be set aside. J, 
therefore, do not agree with the view of 
Mr. Mollick and hold that the cuit on 
the findings of the Court below is barred 
by limitation. 

The next question raised by Mr. Mullick 
is one of some interest. Jt was not raised 
at the time when the appeal was originally 
heard but that does not to my mind 
disentitle him from raising the question 
if there be any substance in it. This 
contention is based upon relief No. 3 in 
the plaint relating to the olaim for the 
refund of the money paid under the decree 
said to be fraudulent. It is again founded 
upon the fact that the Munsif beld that 
the rent for the holding was only Rs. 24 
odd and that though the finding was set 
aside by the learned District Judge, it was 
reaffirmed by tbis Courtin second appeal. 
It is contended on behalf of the appellant 
that the real rent being Rs. 24 and that the 
decree obtained for Rs. 42 odd being 
fraudulent in execution of which a much 
largersum than what was due from the plaintiff 
was realised Ly force of process of law, the 
plaintiff is entitled to a refund of the excess 
amount although the decree cannot be set aside 
on account of the claim having been barred by 
limitation. In support of this contention the 
Fall Bench case of Kalichurn Dutt v. 
Jogesh Ohunder Dutt (2) has been sited. 
In that case a decree at an enhanced rate 
was obtained by the landlord and an ap- 
peal against that decree was pending in 
the trivy Council. In the interim the 
landlord obtained several reat decrees on 
the basis of the first decree whish was in 
appeal in the Privy Council, The first 


(2) 2 0. L. R. 354, 
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decree was reversed ultimately by their 
Lordships of ths Privy Council and the 
suit was brought for a refund of the 
money realised under the subsequent dee- 
rees at an enhanced rate. [It was held 
that in the setting aside of the first doree 
all the subsequent decrees were also affect- 
ed and virtually cet aside and that the 
plaintiff was eufitled to a refund of the 
excess amount realised from him. 
also held that the suit for such a claim 
should have been brought within six years 
under the general article of the then 
Limitation act. There can be no doubt 
that the general principle on the point is 
laid down in Marriot v. Hampton (3), 
namely, that money recovered which has 
been paid by the plaintiff to the defend- 
ant under a compulsion of legal process 
which was afterwards found not to have 
been due, cannot ba recovered back as 
money had and received. This prinsiple was 
re affirmed by their Lordships of the Privy 
Counsil in the case of Shama Purshad Roy 
Ohowdery v. Hurro Purshad Roy Chowdery 
(4) and it was distinctly laid down asa 
principle of law that in this country as 


well as in Hagland, money recovered 
under a decree or judgment cane 
not be recovered back in a fresh 


suit so long as the decree or 
under which it was recovered, remained 
in force. The deeree or judgment must 
be taken as subsisting until it has been 
reversed or superseded by some ulterior 
proceeding. The Full Bench case referred 
to above, Kalichurn Dutt v. dJogesh 
Ohunder Dutt (2), does not depart from the 
aforesaid principle and affirms it inas- 
much as it is held that in that particular 
oase the effect of the Privy Council decree 
was to modify and set aside the subse- 
quent decrees obtained on the basis of the 
first decree. All the authorities appear to 
have been considered in the recent case of 
Dwarka Nuth Kundu v. Mohendra Nath 
‘Roy (5). and the true test as deduced 
from all the authorities, appears to be 
-whether the decree or judgment under which 


(3) (1797; 2 Sm. L. O. 421; (12th Ed.) p. 403;7 T. R. 
263; 2 Esp. 545; LOL E. R. 98); 4 R, R. 489. 

(4) 10 M. I A. 203; 3 W. R. P. C. 11; 2 Sath, P. O. 
J. 103; 19 E. R, 948. 
; (5) 16 Ind. Oas. 191; 16 0. L, J. 487. 
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money was recovered, has been reversed 
or superseded. In the present case the 
desree sought to be set aside by the 
plaintiff, remains intact and cannot be 
set aside on account of the suit of the 
plaintiff, having been barred by limitation. 
Whatever be the view ef the Munsif or 
of this Court as to the claim of the 
defendant against the present plaintiff in 
the former rent suit being in excess of 
the real rent, it cannot be said that the 
rent decrea obtained against the plaintiff 
has been vacated which must be a con- 
dition precedent for a refund of the money 
recovered under that decree, There is no 
ulterior proceeding as in the cases notio- 
ed above where the decree in executicn of 
which the plaintiff was obliged to pay 
a higher sum than what was due from 
him on account of rent, has, in any way, 
been modified or set aside. The relief 
sought by the plaintiff, therefore, on the 
basis of the money had and reseivad on 
account of rent, cannot be granted to 
him. The result is that the plaintiff's 
contention is overruled and the appeal is 
dismissed with costs throughout. In the 
circumstances of the case I do not allow 
costs to the plaintiff-“for the second hear- 
ing after remand. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Civi Reviston No, 28 or 1918. 
June 14, 1918. 

Present :--Mr. Justice Abdul Roof. 
BALDEV A—Devrenpant —APPLICANT 
VETSUS 


PANNA LAL—Pcatntiz¥—Oprosite Parry. 

Provincial Small Causes Courts Act (IX of 1887), 
Sch. II, Art. 18—-Sutt by zemindar to recover price 
of oil due by oilman under terms of wajib-ul-arz, nature 
of-—Jurisdiction of Small Cause Courts, 

A suit by a zemindar to recover the price of a 
quantity of oil due by an oilman, resident in the 
village, under the terms of the wajib-ul-arz, is a suit 
for “dues payable to the plaintiff by reason of his 
interest in immoveable property” within the meaning 
of Article 13, Schedule IL of the Provincial Small 
Causes Courts Act, and is, therefore, explauded from 
the gognizance of a Small Cause Court. [p. 564, sol. 2.] 


. the _Wajib-ul-arz 
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Civil Revision from an order of the 
Judge of the Court of Small Causes, 
Mainpuri, dated the 5th September 1917. 

Mr. Baleshwart Prasad, for the Applicant, 

Mr, Girdhart Lal Agarwala, for the Opposite 
Party. 

JUDGMENT.—Bohra Panna Lal the 
plaintiff in this case bronght this suit 
against Baldeva Teli upon the following 
allegations :—In paragraph 1 of the plaint 
he stated that the plaintiff was a semendar 
co-sharer and also a lambardar in Mauza 
Maholi Shamshergunj, Tahsil Bhagaon, district 
Mainpuri. In paragraph 2 of the plaint he 
stated that in accordance with the condition 
and custom entered in the Wapjtb-ul-arz, 
the defendant was liable to give and 
deliver to the plaintiff two chataks of 
oil daily, that is to say, 3% seers every 
month. In paragraph 3 he stated that the 
defendant had not complied with the 
condition in the Wajtb-ul.urz for the period 
therein stated and he, therefore, claimed 
Rs. 49 8-0 as the price of the oil which had 
not been delivered to him by the defendant. 
The suit was filed on the 6th of August 
1917, In support of his claim the 
plaintiff filed a copy of an extract from 
in whish the custom 
relied upon was entered. The Wajib-ul arz 
is dated the 10th of September 1872, and 
its Chapter IV, clause 6 is “desoribed in 


these words : — „Fasil chaharam dofa 
shashum ragum fo malkan ko  sahinan 
ghair mazaran se lent sayiz hai.’ Below 


this the entry is made in these words:— 
Teliyan se tel muwafiq jalane rozmarra chau- 
pal aur dewalt men ba wazan ek ser.” The 
suit was brought on the basis of this 
entry in the Wojib-ul-are and it was decreed 
ex parte. The present application for 
revision has been filed against the decree 
and. judgment of the Court below. The 
ground taken before me ‘is that the suit 
was not cognizable by a Court of Small 
Causes and reliance is placed upon Article 
13 of Schedule IL attached to the Provincial 
Small Causes Courts Act. The Article runa 
thus: “A suit to enforce payment of the 
allowance or fees respectively called malzkana 
and hakk or: of sesses or other dues when 
the cesses or dues are payable to a person 
by. reason of his interest in immove- 
able property or in an hereditary office 
or in-@ shrine or other religious institution.” 


The present snit is certainly for dues 
which ‘are claimed by the plaintiff as 
payab,e to him by reason of his interest 
in ir.moveable property. The plea taken 
in revision is a valid plea and, I think, it 
was clearly contemplated to exclude such 
a suit from the cognizance of a Court of 
Small Causes. I hold that the Court below 
had no jurisdiction to entertain this suit. 
I allow the application, set aside the judg- 
ment and decree passed by the Court below 
and under Order VII, rule 10 of the Code 
of Civil Procedure I direct that the plaint 
be returned to the plaintiff to be presented 
to the Court in whioh the suit should 
have been instituted. The applicant will 
be entitled to his costs and I order 
accordingly. 
Application allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM Orver No. 21 or 1917. 
March 19, 1918. 

Present :—Mr. Justice Teunon and Mr, | 
Justice Newbould. 

GIRIDHARI LAL SEROWGI—DErENDANT 
No, 2 — APPELLANT 

| VErSUs 
Syed ALTAF ALI CHOWDHURY 

AND OTHERS—PLaintirrs— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, r. 66 
~—Sale proclamation, order settling terms of——Appeal, 
whether lies, 

No appeal lies against an order settling the terms 
ofa sale proclamation, under Order XXI, rule 66 of 
the Civil Procedure Cade with a view to the sale of 
a property in execution of a decree obtained on a 
mortgage. fp 665, col. 2.] 

Appeal against the order of the Sub. 
ordinate Judge, 3rd Court, 24-Pergannahs, 
dated the 13th January 1917, 

FACTS appear from the judgment. 

Babu Gunoda Charan Sen, for the Appel- 
lant.—A decree absolute for sale was ob: 
tained in a suit on a mortgage and the 
appeal arises out of an order settling the 
terms of a sale proclamation in execution 
of the decree absolute for sale. The re- 
spondents are the sesond mortgagees. There 
were certain prior mortgagees known ag 
the Roys who were redeemed by the 
appellant-defendant No.- 2 who was a 
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puisne mortgagee in a suit for redemption 
brought by the mortgagors against the Roys. 
The appellant was also appointed Receiver 
in that suit. He also purchased a portion 
of the estate from the mortgagor. The 
appellant-defendant No. 2 objected in the 
lower Court that the sale could not take 


place unless the three capacities viz., that 


of the assignee of the first mortgagee’s in- 
terest, of Receiver and of purchaser of the 
equity of redemption were described in 
the sale proclamation. The objection was 
disallowed on the ground nter «alia that 
all these capacities acorued after the decree. 
Hence the appeal. 

Babu Sarat Chandra Roy Chowdhury (with 
him Babu Bansari Lal Sarkar), for the Res- 
pondent, took a preliminary objection that an 
appeal, in this case, does not lie. There 
was: no adjudication of the rights of the 
parties. Refers to Deoki Nandan Singh v, 
Bansi Singh (1). 

Babu Gunoda Charan Sen, for the Appel- 
lant; The appellant has stepped into the shoes 
of the first mortgagee and that fact ought to 


have been stated in the sale proclamation. The . 


appellant has also acquired the equity of 
redemption from some of the mortgagors, 
The question raised in this appeal, is one 
relating to execution of the decree absolute 
and arises between persons who were parties 
to the desree, therefore, the order made 
by the lower Court is a decree and hence it is 
appealable. 

JUDGMENT.—This appeal is against an 
order settling the terms of a sale proala- 
mation to be issued with a view to the 
sale of certain properties in execution of 


a decree obtained on a mortgage. The 
appellant before us was the judgment- 
debtor No. 2 in that de3zr23 inas nash as 


at the time when the suit was brought 
aud the decree was obtained, he held the 
position of a puisne mortgagee. It appears 
that tbere were certain prior mortgagees 
known as the Roya. The fact that the 
sale is to take place subject to the incum- 
brance of the Roys, has been set out we 
are informed in the sale proclamation, But 
the appellant before us says that since 
the decree he has acquired the interest of 
the Roys and he desires that that fact should 
also be noted in the sale proclamation. 


(1) 10 Ind. Cas, 37!;14 O.L, J, 35; 16 Q, W, N. 
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It has also been stated before’ us that since 
the decree under execution, he has “also 
been appointed by this Court the Receiver 
in a suit brought by the mortgagors against 
the Roys, and he has further, it is stated, 
acquired the interest of the mortgagors, 
His contention that these facts should alse 
be stated in the sale proclamation are, 
The state- 
ment in the sale proclamation that the sale 
is to take place subject to the incum- 
brance of the Roys, in our opinion, should 
be sufficient to protect the interest of the 
present .appellant. There is thus no sub- 
stance in this appeal, and apart from that, 
it is well settled by the. various decisions 
of this Court that against an order such as 
this, no appeal in fact hes. 

This appeal is, therefore, dismissed with 
sosis. We assess the hearing-fee at three 
gold mohurs. 

The connected Rule No. 101 of 1917 is 
discharged without costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Civit APPEAL No, 672 or 1917, 
May 20, 1918. 

Fresent :-—-Sir Henry Rattigan, KT., 
Chief Judge. 

-KHAN BAHADUR AND orgers— 
PLAINTIFFS-——A PPELLANTS 
VETSUS 


IBRAHIM KHAN—Derenpant— 


RESPONDENT, 

Adverse possession — Gift by widow holding life-estate 
——Donee and his heirs im possession for more than 12 
years after donor's death—Possession, whether ripens 
into ownership. 

Ina suit for possession of certain land by the 
reversioners of one 4, it appeared that after the death 
of S. his widow made a gift of the land to one B. 
who remained in possession till his death which 
occurred 15 years before suit After B.’s death, his 
widow remained in possession until her death7 years 
before suit when mutation was effected in favour of 
defendant. The original donor herself had died 
more than 12 years before suit and it was found as a 
fact that she had merely a customary life-interest 
in the land as the widow of S; 
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r Held, (1) that on the death of the donor it was 
_open to the plaintiffs to sue for possession on the 
ground that the donee, B.. had no legal right to the 
land after the widow’s life-interest had terminated; 


(2) thatin consequence of the plaintiffs’ failure to 
do so, B.’s possession became adverse from the date 
‘of the donor’s death; 
(3) that as B., his widow and defendant (his heir,) 
. had remained in possession for more than 12 years 
“ after that date, their possession ripened into owner- 
ship and the plaintiffs had no right to succeed, 


Appeal from the decree of the District 
Judge, Gurdaspur, dated the 2nd December 
-1916, reversing that of the Munsif, Ist 
class, Gurdaspur, dated the 14th February 
.1916, decreeing the claim. 


Mr. Badr-ud-Din 
‘Appellants. 
Bakhshi Tek Ohand, for the Respondent. 


JUDGMENT.—In this case the land in 
suit originally belonged to one Saadulla 
who died many years ago, leaving two 
widows Musammat Sahibo and Musammat 
Sahibzadi. It appears that after the death 
of Saadulla, Musammat Sahibzadi made a 
gift of the land in her possession in 
favour of one Bahram Khan and that 
after the execution of the gift, Bahram 
Khan remained in possession until the day 
of his death, fwhich occurred about 15 
years before suit. After his death his 
widow Musammat Sharfo remained in posses- 
sion until she died, some 7 years before 
suit, Thereupon mutation was effected in 
favour of defendant No. 1. Musammuit 
Sahibzadi herself died more than 12 years 
before suit and it was found as a fact 
that she had merely a oustomary life- 
interest in the land as the widow of 
Saadulla. The plaintiffs, who are some of 
the collaterals of Saadulla, sue to recover 
possession on the’ ground that on the 
failure of Bahram Khan's direct heirs, the 
property gifted to Bahram Khan reverts 
to the collaterals of Saadulla. The first 
Court granted them a decree but this was 
reversed by the District Judge on appeal 
who dismissed the suit with costs. The 
learned District Judge begins his judg- 
ment by stating that at first the case 
appeared to him to be simplicity itself, 
that later it appeared to be by no means so 
simple as he had thought and that Snally 
he found that it was in reality as simple 
as he firat imagined, He has, however, 
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written a lengthy and very involved judg- 
ment and it is difficult to find the exact 
ground on which his conclusion is based. 
But it appears to me, that there is no 
difficulty in the matter. Musammat Sahib- 
zadi had merely a life-interest in the 
property and when she purported to make 
an absolute gift to Bahram Khan, she 
was obviously exceeding the powers she 
possessed. On her death, it was open 
to the plaintiffs to sue for posession on 
the ground that Bahram Khan had mo 
legal right to the land after the 
widow’s life-interest had terminated, and the 
consequence of their failure to oust Babram 
Khan was that his possession ` became 
adverse to plaintiffs from the date of 
Musammat Sahibzadi’s death. As he and 
his widow and defendant No. 1 (his 
heir) remained in possession for more 
than 12 years after that date, their 
possession ripened into ownership and the 
rightful persons to succeed to Bahram 
Khan and his widow Musammat Sharfo 
would be Bahram Khan’s own collateral 
heirs (or in other words, defendant No. 1) 
and not the collateral beirs of Saadulla 
the husband of Musammat Sahibzadi. The 
District Judge’s decision is correct though 
he arrives at his conclusions in a - some- 
what different manner. I accordingly 
dismiss this appeal with costs. 
Appeal cismissed, 


ALLAHABAD HIGH COURT. 
First Civit APPBAL No. 79 or 1916! 
May 8, 1918. 
Present:—Mr. Justice Piggott 
and Mr. Justice Walsh. 
LACHHMI KUNWAR — Derenpant— 
APPELLANT 
versus 
DURGAI KUNWAR-— PLAINTIFE— 


RESPONDENT, 
Froud—Mistake--Hindu Law—Jeint family——-Death 
of one brother—Survirorship—Agreement by uidows 
to share estate equally based on wrong view of law, 
validity of. 
N. and P. two brothers, constituted a joint Hindu 
family. N died leaving a widow 7, and subsequently -- 
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P. died leaving a widow D. IL. and D. executed an 
agreement which recited that N. and P. were joint, 
that N. had died first and P. afterwards and that L. 
and D. were entitled to their estate in equal shares. 
The document then proceeded to apportion the 
estate between L. and D. Disputes having arisen 
between the widows over the collection of certain 
debts owing to their husbands, D. sued for a 
declaration that she had been deceived into execut- 
ing the agreement and that it was not binding 
upon. her: 

Held, that the agreement being based on the 
recital that the widows were entitled to the estate 
of their husbands in equal shares, which was wrong 
in fact, if D. was induced to believe it to be true by 
anybody better acquainted with the facts, she was 
entitled to relief against the agreement on the 
ground that she was deceived into executing it and 
that she executed it without such knowledge of the 
facts and of her true position as would be neces- 
sary to bind a pardanashin woman ina transaction 
of this sort and that if, on the other hand, both 
parties were under the mistaken impression as to 
their ownership, the agreement was liable to be 
set aside on the ground of common mistake. [p. 568, 
col. 2; p. 66%, col. 1.] 


Firstappeal from a deeree of the First 
Additional Subordinate Judge, Aligarh. 

“Mr. B. E. O'Conor, (with him Mr. S. 
Abdullah), for the Appellant. 

Mr. Peary Lal Baner,i, for the Respond- 
ent. 

JUDGMENT.—The litigation leading to 
these two first appeals arises out of the follow- 
ing state of facts. One Kundan Lal had 
two sons, Nathmal Das and Pem Raj. 
Nathmal Das died in the month of June 
1913, leaving no children surviving him 
but a widow Musammat Lachhmi Kunwar, 
who is the appellant in both the appeals 


now before us. Pem Raj died in the 
month of February 1914. He left no 
son but he left daughters and a widow, 
Musammat Durga Kunwar, who is the 
respondent in both these appeals. It is a 


matter of some significance that there are 
now living sons of the aforesaid daughters 
of Pem Raj by the respondent Durga 
Kunwar. On the 29th of July 1914, the 
two widows presented themselves outside 
the office of the Sub-Registrar at Khurja. 
Musammat Lachhmi Kunwar there tendered 
for registration a certain document which 
is printed at A 20 and the following 
pages of our record of first Appeal No. 
80 of 1916. TheSub-Registrar read over 
this document to the two ladies, who were 
sitting concealed from the public gaze 
behind the curtains of a bullock cart. 
Hach lady was identified by an own brother 
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there present for that purpose. The Sab- 
Registrar read over the document and 
both ladies admitted exesution. The doen- 
ment was then registered. It commences 
with a recital to the effect that the two 
brothers, Nathmal Das and Pem Raj, lived 
jointly, which is followed up by the em- 
phatio amplification that “they were joint 
in food, business and everything.” It is 
then admitted thst Nathmal Das died 
first and Pem Raj after him; but upon 
this admission follows the curious recital 
that the two executants of the document, 
the widows of the aforesaid brothers, 
“became the owners of the property left 
by our husbands in equul shares.” On 
this basis, the: two executants proceed to a 
detailed division and apportionment of the 
estate which originally belonged to Nathmal 
Das and Pem Raj between themselves. 
Jt is not denied that the apportionment 
is a fair one on the basis on which it 
proceeded, namely, on the assumption that 
the two executants were the owners of 
the property in equal shares. About a 
year later a dispute broke out upon appli- 
gations made by both ladies fora succes- 
sion certificate in respect of the collection 
of certain debts due to their husbands. 
The necessary certificate was eventually 
granted ‘to Musammat Durga Kunwar, for 
reasons with which we are not conserned; 
but the dispute over this matter led to 
the institution of two distinct suits. In 
each case one of the widows came into 
Court as plaintiff and impleaded the other 
as defendant. Musammat Lachhmi Kunwar 
asked for a declaration affirming her right 
to separate possession and enjoyment of 
the property allotted to her by the deed 
of the 29th of July 1914, already referred 
to. In her plaint, she states that on the 
death of each of the brothers, their res- 
pective widows had entered into posses- 
sion and enjoyment each undivided share 
in the family property belonging to her 
own husband. She then suggests that a 
dispute had arisen because she, Musammat 
Lachhmi Kunwar, had been authorised by 
her late husband to adopt a son to him 
and was proposing to exercise that right. 
Hence there was a reference to arbitration 
and a division of the property between 
the two ladies was effected by two arbitra- 
tors named in the plaint. The ceed of 
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the 29th of July 1914 was 
on the basis of the division made by 
these arbitrators. It was duly executed by 
both the parties and Musammat Lachhmi 
Kunwar claims that it is binding upon 
the widow of Pem Raj. Musammat Darga 
Kunwar sues for a declaration that she 
is in no way bound by this document, 
that she is in law the owner of the entire 
property which had. formerly belonged to 
the two brothers, Nathmal Das and Pem 
Raj, and is entitled to be pub and main- 
tained in possession of the same inspite of 
anything contained in the partition deed 


drawn up 


already mentioned. Her case against that- 


document is set forth in paragraphs 9 and 10 
of her plaint, the essential portion of which 
it seems worth while to reproduce in detail: 

“The plaintiff has not executed any deed vf 
partition, nor did the plaintiff under- 
stand her legal rights, nor was there any 
opportunity to 
defendant took unlawful advantage of the 
plaintiff's position improperly on the strength 
of her brothersand obtained any documant 
from the plaintiff on false allegations, such 
prossedings cannot be binding upon the 
plaintiff, nor oan the defendant benefit 
from such proceedings and documents. The 
plaintiff is a pardanashin lady and is 
illiterate and hard of hearing. She has no 
knowledge of zemindari affairs and legal 
rights. Moreover, she did not get an oppor- 
tunity to make enquiries owing to grief.” 

In the evidence which she gave in Court 
Musammat Durga Kunwar went the whole 
length of setting up a casa of fraud pure 
and simple. She said that the brothers of 
Musammat Lachhmi Kunwar, having secured 
the assistance of her own brother, took 
her to the Tahsil at Khurja, telling her 
that certain arrangements were being made 
about the lambardarship of the landed 
` property. She was too hard of hearing 
to be able to understand any document 
from its merely being read over to her, 
but she had been told that she must say 
“yes” in reply to any question that might 
be asked her and must put her thumb 
impression to any paper which might be 
placed before her for that purpose. In 
this way she accounts for the execution of 
the deed in question. There has been a 
good deal of sonflicting evidence in the 
Court below, but the learned Snudordinate 
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Judge has made up his mind to go the 
whole way with Musammat Durga Kunwar 
and has substantially found in favour of 
her allegations of fraud as made in her 
evidence. In appeal, we have been asked 
to consider rather what would be the posi- 
tion of Musammat Durga Kunwar in res- 
pect of this document, even assuming that 
she executed it after understanding its 
contents and its general effect as dividing 
the family property equally between her- 
self and Lachhmi Kunwar. The frst 
question which comes up for consideration 
in this connection, is that of the jointness 
or separation of Nathmal Das and Pem 
Raj. There was a distinct issue upon this 
point in the Court Eelowand a good deal 
of conflisting evidence was produced; but 
the learned Subordinate Judge has come 
to a clear finding that the brothers were 
members of a joint undivided Hindu 
family at the moment of the death of 
Nathmal Das. This finding is not challenged 
in the memorandum of appeal which 
Murammat Lachhmi Kunwar has filed in 
identical terms in each of the two cases, 
It is unnecessary, therefore, for us to go 
into the evidence upon which it rests, 
beyond remarking that there certainly was 
evidence to support it, insluding Musammat 
Lachhmit Kunwar’s own admission in 
the disputed document of July the 29th, 
1914, We must take it, therefore, 
that when Nathmal Das died, the whole 
of what had been the joint family pro- 
perty of himselfand his brother, passed 
by survivorship to Pem Raj. Musammat 
Lachhmi Kunwar retained nothing in law 
except a right to maintenance. When 
Pem Raj died, the estate vested by in- 
heritence in his widow Musammat Durga 
Kunwar. The question then is whether 
this lady is hound by a gratuitous aliena- 
tion of one-half of this property, effected 
on the basis of a dosument which starts 
with the recital that she and Musammat 
Lachhmi Kunwar are the owners of the 
property in question in equal shares. This 
recital is wrong upon the facts. If Musammat 
Durga Kunwar was induced to believe it 
to be true by any body better acquainted 
with the facts, she is entitled to relief 
against this document on the grourd that 
she was deceived irto exeouting it and 
that she executed it without such knowledge 
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of the fasts and of her true position as 
would be necessary in order to bind a 
pardaashin lady in a transaction of this 
sort. If, on the other hand, both the parties 
to the document were under a mistaken 
impression as to their ownership, the son- 
tract in question is Jiable to be set aside 
on the ground of common mistake, if upon 
no other. From this point of view, the 
position seems clear enough. The best 
that sould be said on behalf of Musammat 
Lachhmi Kunwar has been to contend that 
the dosument in question represents in 
some way a reasonable settlement of a 
bona fide dispute. That dispute can saarcely 
have been on the question whether Nathmal 
Das and Pem Raj were joint or separate, 
when the document itself recites that they 
were joint. In Musammat Lachhmi Kunwar’s 
plaint, and also in some of the evidense 
led by her, an attempt was made to sug- 
gest that there was a bona fide dispute 
between the parties of quite a different 
kind. The suggestion is that Musammat 
Lachhmi Kunwar was proposing to adopt 
a son to her deceased husband, that the 
effect, of this adoption would be to de- 
prive Musammat Durge Kunwar of the 
estate held by her as widow of Pem Raj, 
or at least of one-half of the estate, and 
that, in order to avoid a dispute upon 
this point and to make sure that any 
adoption which Lashhmi Kunwar might 
effect, would not give the adoptive son 
more than one-half of the estate, she was 
induced to enter into the transaction in 
question. Whether the evidence on ths 
record weculd bear out this plea, as a 
matter of fact, assuming that it prosseded 
upon correct propositions of law, is an 
arguable question. The plea may bs dis- 
posed of upon the ground that if does 
not proceed upon a oorrect proposition of 
law. It is suffisient to refer to two cases, 
Ohandra v. Gojarabat (1) ard Adit 
Suryaprakasz Row v. Nidamarty Gangaraju 
(2), as authority for the proposition that 
any adoption which Musamm:é Lashhmi 
Kunwar might make, or might purport 
to make, to her deceased hnaband, after 
that husband and his surviving brother 
were both dead, could not affect tha rights 


of Musammat Darga Kunwar who had i1 
(1) 14 B. 483:7 Ind. Dec. (N. 8.) 770. 
(2) 4 Ind. Cas. 386; 7M. L. T. 236; 83 M. 2:8; 
1910) M. W. No2 T 
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herited the estate as widow of Pem Raj. 
Nor could such adoption affect the rights 
of the reversioners; that is to say, the 
estate would pass on the death of Durga 
Kunwar to the reversionary heirs of Pum 
Raj, and these according to the evidence 
on the record, would probably be, tirst, his 
daughter or daughters, and eventually the 
sons of the said daughters. One of the 
points against the appellant in these cases 
is that, from any point of view, the aliena- 
tion purporting to be effected by Musammat 
Darga Kunwar of one-half of the estate 
under the agreement in dispute, could not 
possibly stand against A suit by the re- 
versionary heirs of Pem Kaj. In the view 
which we take of the case and of thg 
law applicable to the established facts, it 
is not necessary for us to go the whole 
length of the finding upon which the VUourt 
below has disposed of the two suits. We 


“think that the dacision of the Court below 


is correct; that Musammat Durga Kunwar 
i3 not bound by this agreement and ig 
entitled to aucceed in her claim to the 
possession of the entire property. Both 
these appeals, therefore, fail and we dismiss 
them with gosts. 

Appeal dismissed, 
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PATNA HIGH COURT. 
Corrack Crrcoit. 
APPEAL FROM APPELLATR Decree No. 71 
oF 1917, 

April 18, 1918. 
Present:—Mr. Justice Chapman and Mr. 
Justice Re. 

BHAIGA PARIDA—Ptainrigg 
—APPELLANT 
Versus 


GANNATH KHANDAI—Derenpant 


—- RESPONDENT. 

Mortgage decree—Decree absolute, application for, 
after expiry of period of lumitation—Decree, validity 
of-—-Notice to judgment-debtor, want of, effect of— 
Limitation Act (IX of 1908), s3. 4, 28—Limitation, 
whether question of jurisdicttion—Application barred, 
effect of, 

A suit will not lie to set aside a decree absolute 
for sale in a mortgage suit merely upon the ground 
uhat the decree was obtained after the period pro- 
vided by the law of limitation, nor egn such a suit 
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succeed merely upon the ground that no notice was 
given to the mortgagor of the mortgagee’s appli- 
cation for decree absolute. Such a notice is not 
required expressly by the provision of any Statute, 
and the failure to give the notice does not, therefore, 
affect the jurisdiction of the Court. [p. 670, col z.! 
. If, however, an application is made to set aside 
the decree absolute within thirty days of the date 
upon which the mortgagor comes to know of the 
sale onthe ground that he had no notice of the 
application for a decree absolute, the Conrt has 
inherent power to set aside the decree. [p. 570, col. 2.] 

Section 4 of the Limitation Act does not say that 
the Vourt shall not entertain applications or suits 
filed after the period provided by the law of limitation, 
what it says is that such suits and applications shall 
be dismissed. A question of limitation, therefore, is 
not a question of. jurisdiction, fp. 670, col. 2.] 

Section 48 of the Indian Limitation Act provides 
only the extinction of rights upon the termination of 
the period of limitation for a suit, it does not say 
that at the termination of the period of limitation 
for an application any right shall be extinguished. 
[p. 671, col. 1.] 

Appeal from a decision of the District Judge, 
Cuttack, dated the 30th Junelb17, reversing 
that of the Additional Munsif, Jajpur, dated 
the 29th January 1917. 

“Mr. Satyendra Nath Roy, for the Appellants. 
`- Mr. G. O. Roy, for the Respondents, 

‘ JUDGMENT. 

~ CHAPMAN, J.—In this case the mortgagee 
obtained a decree nist for sale on the 18th 
Desember 1908. He applied for a decree 
absolute for sale supported by the necessary 
affidavit on the 30th November 1914, The 
sale was thereafter held and confirmed. The 
suit out of which this appeal arises, is a 
suit by the mortgagor to set aside the 
sale upon the ground that the application 
for a decree absolute for sale was barred 
by limitation and upon the ground of frand, 
and incidentally upon the ground that 
before the granting of the application for 
decree absolate, the Court had given no 
notice fo the judgment-debtor. So far as 
the question of fraud is concerned, the 
learned District Judge in the first appeal 
has held that there was no frand. He 
has held that a suit will not lie to set 
aside a decree absolute in a mortgage case, 
merely upon the ground that the decree 
absolute was obtained after the period pro- 
vided by the law of limitation, and that a suit 
to set aside a decree absolute for sale 
cannot succeed merely upon the gromnd 
that the mortgagor had reseived no notice 
before the sale. Prior to 1908, it was 
ordinarily held by the Calcutta High Court 


{hat a mortgagee had 12 years within which 
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he could apply for a decree absolate. As 
a result of the enactment of the Code of 
Civil Procedure and the Limitation Act, 
1908, the 12 years’ limitation was reduced 
to three years. It will be remembered 
that this preliminary decree’ was obtained 
on the isth December 1908, shortly after 
the change in the law upon the subject. 
The application for decree absoulte was 
barred in 1914. I am of Opinion, quite 
apart from any question as to whether a 
decree-holder was justified or the Court was 
justified in making a mistake on the 
question of limitation, that a suit will not 
lie to set aside a decree absolute for sale 
merely upon the ground that the application 
for such a decree was barred. by limitation. 
The Limitation Act of 1908 has Been drafted 
in a manner as to make it quite clear 
that a question of limitation is not a 
question of jurisdiction, Sestion..4 of that 
Act does not say that the Court shall not 
entertain applications or suits filed after 
the period provided by the law of limitation ; 
what it says, is that such suits and ap- 
plications shall be dismissed. In. Mahomed 
Hossein vy, Purundur Mahto (1) it was 
beld that a suit will not He to set aside 
a deoree merely upon the ground that the 
decree was barred by limitation, and that 
view has been subsequently consistently 
followed in the Caloutta High Court. I 
am of opinion that the learned Judge was 
also right in holding that the suit could 
not succeed merely upon the ground that 
nc notice was given ta the mortgagor of 
the mortgagee’s application for a decree 
absolute. Such a notice is not required 
expressly by the provision ‘of any Statute. 
It is impossible, therefore, to say that the 
failure to give notice affected the jurisdiction 
of the Court. At the same time I am of 
opinion that if an application had been 
made to set aside the decree absolute upon 
the ground of want of notice, the Court 
would have had itnhérent power to allow 
that application, and if this suit had been 
filed within 30 days of the date upon which 
the mortgagor came to know of the sale, 
1 would have been disposed to treat the 
suit as an application and to have set aside 
the sale merely upon the ground that the 
mortgagor had no notice of the application 
for a decree absolute. The suit, however, 
= (1) 11 0, 287; 5 Tad, Dee, (N, 8.851, 
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was filed considerably more than three 
months after the mortgagor came to know 
of the sale. It is, tberefore,*' impossible 
to treat if as an application which the 
Court bad an inherent power to allow. It 
has been somewhat faintly contended that 
after the period provided by the law of 
limitation, a mortgagee’s rights toa decree 
absolute besome absolutely extinguished. 
We have been referred to the English sase 
of Kibble v. Fairthorne (2), That decision 
was governed by the interpretation of a 
section -of an Hnglish Statute relating to 


the -period in which an action should be 


brought in respect of the right ofa mortgages 
against a mortgagor in possession. We 
have to deal in the present case not with 
the case of an action, but with the case 
of an application. The mortgagee has 
already commenced his remedy and his 
action in the matter was not barred by 
the Limitation Aot, So far ‘as the appli- 
cation fora decree absolute ig concerned, 
section 28 of the Indian Limitation Act 
provides only the extinction of rights upon 
the. termination of the period of limitation 
for a suit, ib does not say that at the 
termination of the period of limitation for an 
application, any rigkt shall be extinguished. 
We are of opinion that this appeal fails 
and it is accordingly dismissed with costs. 
Ror, J.—I agree. 
Appeal dismissed. 


a (1895) 1 Ch. 219; 64 L. J. Ch, 184;.71 L. T, 755; 
48 W. R. 327; 13 R. 75. 
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PUNJAB CHIEF COURT. 
Seconp Orvin APPEAL No. 1615 or 1917. 
May 14, 1918. 
Present:—-Mr, Justice LeRossignol. 
- Teas MUNICIPAL COMMITTEE, 
5 ROHTAK—Derenpant— 
APPELLANT 
LETSUS 
Haji KARIMU DVDIN— Puaintirr— 
RESPONDENT. 
Punjab Municipal Act (III of 1911), 8. 121, order 
under —Courts, whether can interfere with order. 
A Civil Court has no jurisdiction to interfere with 
a Municipal Committee’s order under section 121 cf 
the Punjab Municipal Act in the absence of a finding 
that the action of the Committee is wanton or 
without any jurisdiction or is tainted by mala fides. 
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Appeal from the decree of the District 
Judge, Karnal, dated the 22nd February 
1917, affirming that of the Subordinate 
Judge, 2nd Class, Rohtak, dated the 21st 
February 1916, decreeing the claim. 

Lala Mott Sagar, R. S. for the Appellant. 

The Hon’ble Mr. Fazl-i- Husain, for the Re- 
spondent. 

JUDGMENT.—In my opinion the Courts, 
in the absence of a finding that the action 
of the Municipal Committee was wanton 
or without any justification or was tainted 
by mala fides, bave no jurisdiction to 
interfere with the Committee’s order under 
section 121, They have no right whatever 
to merely substitute their judgment as to 
the noxious character of a trade for that 
of the Committee. 

It ig notorious that the neighbourhood of 
askin dyeing factory is pervaded with 
annoying smelis and the opinion of one 
expert in sush matters outweighs that 
of any number of the common people. 

I accept the appeal and dismiss the suit 
with costs throughout. 

Appeal. accepted. 


COURT OF THE FINANCIAL COM. 
MISSIONER, PUNJAB. 

' Revenovge Revision No. 36 or 1917-18. 
February 27, 1918 
Present:—Mr. Maynard, F. C. 
KIRPA AND ANOTHER—~PLAINTIFYS 
— APPLICANTS 
VETEUB 
TIRHU AND OTHERS- DEFENDANTS 


— RESPONDENTS, 

Punjab Tenancy Act (XV1 of 1887), 8. 8— Occupancy 
rights, acquisition of—Agreement not to eject, proof of. 

One of the cases in which occupancy rights may 
be decreed under section 8 of the Punjab Tenancy 
Act. is where there has been a promise by the 
landlord never to eject the tenant. A promise of 
this character need not necessarily be explicit. It 
may be implied, and may be established by evidence 
of the intentions of the parties as shown by their 
actions. [p. 675, col. 1.] 

A promise not to eject, however, does not mean 
a promise not to eject under all circumstances 
whatsoever, but a promise not to eject “ta qasur” that 
is, till commission ofa fault against the tenure. [p. 
576, col. 4.5 

Where a tenant’s family had been cultivating 
a holding continuously for three generations and 
for fifty-four years at a favourable cash rent, having 
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originally provided their own implements for the 
cultivation and having settled on the land some 
time after the commencement of the tenancy but 
not less than 26 years before suit: 

Held, that in the circumstances of the Dehra 
Tahsil of the Kangra District the facts established 
constituted proof of a promise not to eject and that 
the plaintiff was entitled to occupancy rights under 
section 8 of the Punjab Tenancy Act, {p. 515, col. 2.) 


Revision from the order of the Oom- 
missioner, Jullundur, dated the 7th 
July 1917. 


Bakhshi Tek Ohand, for the Applicants. 

Mr. Jeggan Nath, for the Respondents, 

JUDGMENT.—1 have heard Counsel for 
both parties. The applicants are grandsons 
of one Pathu who was shown in the 
Settlement Record cf 1668 as tenant of 
certain lands of which the land now in 
dispute forms part, paying a rent of 
Ra. 5-2-0 by the year. It appears that 
Rs. 4-5 8 was the portion of this sum due 
by way of land revenue and. cesses, so 
the rent was a very favourable one. It 
was noted that Pathu bad received the 
land, four years before, in a cultivated 
state from the landlord and that he was 
a tenant “of the second sort.’ In the 
list of tenants Pathu is deseribed as one 
who brought ploughs from another village 
to cultivate the land. His home was in 
Tika Paragpur, which, it appears, is about 
a mile away. He slearly did not belong 
to the class described in paragraph 50 of 
Sir James Lyall’s Settlement Report, be- 
cause he found his own implements. He 
was, it would seem, an ‘opahu,” belonging 
to that very small snb-division of the class 
which did not pay a rent in kind, buta 
gash rent, which, as already noted, was 
very favourable to the tenant; and it is 
a fair inference, from the facts about rents 
stated in paragraph 51 of the above 
quoted report, that his status was in some 
respects a privileged one. On the other hand, 
he was not, at all events in 1866, a “basnu” 
or ‘‘basthu opahu” because he did not then 
reside upon the lund which he cultivated, 
but about a mile away from it. 

In the peculiar conditions of the Kangra 
District the fact that Pathu did pot 
reclaim this land from waste, has no 
bearing upon the question of his status as 
a tenant. In paragraph 57 of the Report 
already cited, Sir James Lyall writes as 


follows: 
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“As to the reclaimer of waste, the 

waste being, as I have explained 
already, all State property or no man’s 


land, it followed that no private person 
held any which he could make over to 
another for cultivation, and that the man 
who first cleared ‘a field, must hold 16 
aS a crown- tenant or proprietor, notas an 

“opahu.”? 

If Patha had reclaimed the waste, he 
would have been its proprietor, not its 
tenant, but there is no suggestion to this 
effect. 

In 1892 the Settlement Record shows 
Kura, son of Pathu, now stated to be an 
inhabitant of the village, and a tenant of 
class No. 2, occupying the same land of 
which a small portion has become a 
residential site. The rent is still a fayour- 
able cash rate, being Rs. 5-7-0 in a 
lump sum for the area now in dispute, 
while the revenue is Rs. 5-9-9 and the 
cesses Re, 0.12.3. In the re-settlement which 
has just been completed by Mr.- Shuttle- 
worth, this rent is even more favourable 
being Rs. 3-8-0 in a lump sum, against 
a total of Rs. 6.2.6 for revenue and 
cesses, 

It appears then that the applicants have 
been cultivating continuously for three 
generations and for fifty four years, at 
a favourable but not unvarying cash rent: 
that the family originally brought its own 
implements from another village to cultivate 
the land, and that it did not settle upon 
the land till some date unknown between 
1868 and 1592, but has been settled upon 
it for at least 26 years. They are described 
throughout as tenants of second sort and 
this expression means that they originally 
brought the implements of cultivation from 
another village, and did not originally settle 
on the land. 

On these facts, the Collector found that 
tha applicants became “bastku opahu” some 
time before 1892, and that the oonditions 
which created this class of tenant, did not 
cease automatically with the preparation of 
Sir James Lyall’s records: and he declared 
them ocoupancy tenants under section 8 
of the Punjab Tenancy Act. The Com- 
missioner held that the status of “basiku 
opahu” cannot be acquired by settlement 
on the Jand, not as a condition of the 
tenancy but long after the beginning of - 


on 
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the tenancy: and that no custom is proved 
by which a tenant of class 2 is entitled to 
occupancy rights: and he restored the order 
of the Assistant Collestor, ordering ejest- 
ment, subject to the payment of Rs, 30 10-3 
as compensation. 


The desision of the Finansial Com- 
missioner which forms the precedent for 
holding that the “basiku opahu” is entitled to 
ocoupancy rights under sestion 8 oftae Punjab 
Tenancy Act, is contained in Sir Michael 
Fenton’s jadgment in Chowdhri v. Jussa and 
others (Revenue Revision No. 204 of 1911—- 
12)* from which I take the following 
extrasts:— 





— 


*The judgment was as follows :—The Assistant 
Collector and the Collector (in appeal) have 
held that the plaintiffs, who are tenants of 
the basikw opahu class in Tahsil Hamir- 
pur, Kangra District, and have occupied their 
holding for seventy years, are not liable to evie- 
tion and the orders passed recognise their occu- 
pancy rights. The Commissioner has forwarded 
the case to this Court on the revision side being 
doubtful as to the correctness of the decision of 
the lower Courts. In any case the „Commissioner 
considers that the question thus in issue, viz., 
whether basiku opahw tenants are accupancy ten- 
ants is one of great importance in the Kangra Dis 
trict and he desires a ruling of the Financial Com- 
missioner on the subject. 

A very full account of the basiku opahw tenure 
is given in Mr (Sir James) Lyall’s Settlement 
Report (paragraphs 51—56). From itI gather that 
the following are distinctive incidents of the 
tenure :-— 

(a) The tenant was induced to settle down on the 
holding by the landlord; 

(6) He was required to live on or near the land, 
building the farm houses thereon. In this respect 


he differed from the opahu basikw who lived in the - 


village and was not a basiku; 

(c) Though there was no deed or express verbal 
agreement there was an implied contract that the 
tenant should hold so long as he farmed well and 
paid the rent, “orin other words ta qasur, that is, 
till commission of a fault against his tenure”, 

Now it is difficult to understand why there should 
be any hesitation in holding that tenants of the 
above class are entitled to an occupancy status. 
The vague and undefined liability to eviction for 
a fault against tenure is nothing more than the 
liability which has since been brought under statu. 
tory definition and regulation in sections -388 and 
39 of the Punjab Tenancy Act 1887. That this 
liability was not im 1865 regarded as inconsist- 
ent with an occupancy status is, I think, sufficiently 
attested by the fact that at a meeting of Hamir- 
pur proprietors convoked by Mx, Lyall in that 
year the response to the inquiry, whether by the 
custom of the country any. class of tenants was en- 
titled to the status of hereditary cultivator, was that 
busikit opahu were so entitled. | 
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“A very full account of the baszku opahu 
tenure is givenin Mr. (Sir James) Lyall’s 
Settlement Report (paragraphs 51—-56). 
From it I gather that the following are 
distinctive incidents of the tenure:— 

(a) The tenant was induced to settle 
down on the holding by the landlord; 

(b) He was required to live on or near 
the land, building the farm houses thereon, 
In this respect he differed from the opahu 
who lived in the village and was not a 
basiku; 

(c) Though there was no deed or express 
verbal agreement there was an implied 
gontract that the tenant shonld hold so 
long as he farmed welland paid the rent, 
‘or in other words, ta qasur, that is, till 
commission of a faulb against his tenure.” 


What has operated, in the face of such a very 
strong .case, to prejudice the position of the 
basiku opahu is the paragraph in Mr. Lyall’s Settle- 
ment Report in which he recorded the opinion that 
“on the whole” a Settlement Officer would not be 
justified in recording a basikw opahu as having by 
custom aright of occupancy “nor would a Court 
-be justified in decreeing such a right under sec- 
tion 8 of the Punjab Tenancy Act”. The reason 
given for this somewhat unexpected conclusion is 
that “there is no sufficient proof that they enjoyed 
something equivalent to a legal litle to sach an 
interest in former times.’ This conclusion is all 
the more unexpected because in the immediately 
preceding paragraphs Mr. Lyall had been at pains 
to show that in former days the domain of Jand 
was very limited, that precedents could not be 
produced to show how disputes were settled, and 
that in fact evictions were very few and far be- 
tween because it was tothe landlord’s interest to 
keep his tenants. 

In paragraph 56 of Mr. Lyall’s report it is shown 
that there was not during his settlement any full 
and complete enquiry into or definition of occu- 
pancy tenures. The first Tenancy Act was passed 
when the settlement was half through, There was 
certainly no attempt to define status with refer- 
ence to the several sections of that Act. Some 
tenants, Mr. Lyall remarks, were “dubbed heredit- 
ary, and others non-horeditary...... but the process 
was so rongh that the presumption is felt to be 
anything but a reliable one”, 

Such being the treatment of the imporlant ques- 
tion of occupancy status in the detailed Record of 
Rights, I do not think that it would be just or 
equitable that a whole class of old standing ten- 
ants with undeniable claims should be for ever 
prejudiced by an extra-judicial, more or less obiter 
pronouncement mado several years later by tho 
Settlement Officer, especially as it is somewhat of 
the nature of an explanation or apology of a defect 
in the Setilement Record of Rights, the failure to 
investigate and record the status of tenants with 
reference to the law of 1868. ` 
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“Now it is dificult to understand why 
there should be any hesitation in holding 
that tenants of the above class are entitled 
to an occupancy status. The vague and 
undefined liability to eviction for a faalt 
against tenure, is nothing more than the 
liability which has since been brought 
under statutory definition and regulation in 
sections 88 or 39 of the Panjab Tenancy 
Act, 1887. That this liability was not in 
1865 regarded as inconsistent with an 
occupancy status, is 1 think sufficiently 
attested by the facts thatat a meeting of 
Hamirpur proprietors convoked by Mr, 
Lyall in that year, the response to the 
inquiry whether by the custom of the country 
any class of tenants was entitled to the 
status of hereditary cultivator, was that 
basiku opahus were so entitled. 
Since Mr. Lyall wrote in 1872, the score 
and intention of section 8 of the Tenancy 
Act has been examined, notably by Sir 


Lewis Tupper in Khatrat: v, Mannu Khan (1), 


It seems to me that it is in accordance 
with the principles derived from that 
ruling to hold that a tenant whose tenure 
includes the incidents which I have above 
described as constituting the distinguishing 
features of the opahu bastku tenure, and 
whose position is further fortified by length 
of possession, is entitled to be regarded as 


(1)6 P. R, 1900, Rev, 





In any case, a mere opinion of this sort qualified 
as it was by an addendum that some sort of 
legislation was necessary to protect basiku opahu 
tenants, does not operate as a res judicata. Since 
Mr, Lyall wrote in 1872, the scope and intention of 
section 8 of the Tenancy Act has been examined, 
notably by Sir L. Tupper in No.6 Punjab Record 
Revenue of 1900 [Khairati v. Mannu Khan]. 

It seems to me that it is in accordance with 
the principles derived from that ruling to hold that 
a tenant whose tenure includes the incidents which 
I have above described as constituting the dis- 
tinguishing features of the opahu basiku tenure, 
and whose position is further fortitied by length of 
possession, is entitled to be regarded as an ocou- 
pancy tenant under section 8 of the Tenancy 
Act, 1887. 1 attach no importance to the con- 
sideration mentioned by the Commissioner that 
the tenant in the present case has not enjoyed 
fixity of rent. Under the Tenancy Acts of both 1368 
and 1887 the rents of occupancy tenants are liable to 
enhancement, f 

For the foregoing reasons, I do not consider 
it necessary to exercise any power of revision in 
this case. 
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an occupancy tenant under section 8 of the 
Tenancy Act, 1887. 1 attach no importance 
to the consideration mentioned by the Com- 
missioner that the tenant in the present 
case has not enjoyed fixity of rent. Under 
the Tenancy Acts of both 1868 and 1&87 
the rents of occupancy tenants are liable 
to enhancement,” 

In the Kangra District houses are com- 
monly of a substantial kind for olimatic 
reasons, and the fact that a tenant goes 
to the trouble and expense of building a 
house upon a particular piece of land, serves 
at once as a guarantee to the landlord 
that he will not lightly desert the land, and 
as an indication of an understanding between 
the landlord and himself that he will not 
lightly be dispossessed. Behind the desision 
that a baszku opahu is entitled to occupancy 
rights, there lies a principle: and this principle 
is that when a tenant has been led to 
expsct some psrmanence of tenure, there 
is an implied promise on the part of the 
landlord to treat the tenure as permanent. 
The building of the house is aloag with other 
facts, a piece of evidence as to the inten- 
tiors of the parties. 

On this point, Sir James Lyall writes in 
paragraph 54 of the report above quoted:— 
“This distinction which I have drawn 
between the “basiku opahu,” or tenant settled 
down on the land he farms, and the “ opahu,” 
whose home, though in the neighbourhood, 
is not connected with the farm, is one 
which is, I think, generally recognised. 
Jt is based on the presumption that, in 
the one oase, to induce the tenant to move, 
build, and settle down, be must have been 
led to expect some permanence of tenure; 
in the other case, the same presumption 
does not arise. But to say that by custom 
and feeling of the country the whole 
question of right depends upon, whether 
the tenant lives on the land or not, is to 
say too much, and to drawa more distinct 
line, between the two classes than really 
existed or exists,” 

He then goes onto say that the length 
of occupancy also carries great weight 
and though it has been repeatedly laid 
down that the mere duration of occapancy 
does not create ocoupancy rights, it is 
plain that such duration is a most im- 
portant piece of evidence regarding the 
intentions of the parties, which are, at 
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bottom, the question in issue in a oase of 
this character, 

In Khairati vy. Mannu Khan (1) Sir Lewis 
Tupper after a full examination of previous 
published authorities, instanced four classes 
of cases in which a claim to occupancy 
right under section 8 may properly be 
decreed: while carefully guarding himself 
against the inference that the right may 
not be decreed on other grounds also. 
One of the fcur classes consisted of the 
cases in which there has been a promise 
never to eject. A promise of this character 
need not necéssarily be explicit. It may 
be implied, “and may be established by 
evidence of the intentions of the parties 
as shown by their actions, And a promise 
not to eject, does not mean a promise not 
to eject under all circumstances whatsoever, 
but a promise not to eject ““ ta gasu,” using 
that expression as it has been-defined in 
Sir M. Fenton’s judgment, already quoted. 
Such an implied promise, inferred from 
ingidents in a tenancy which show that 
the tenant was in a position at the com- 
mencement of the tenancy, to dictate his 
own terms to the landlord, has been made 
a ground for decreeing occupancy rights 
under section € in an important group of 
cases in a plains district also: [Nawab Ali 
y. Lal Singh (2)1, but it is important to 
make it clear that the fasts which constitute 
evidence of the intentions of the parties 
in one tract may differ widely from those 
which constitute evidence of similar inten- 
tions in another. The position can best 
be made olear by saying that the rule, 
that a promise, express or implied, is a 
ground for decreeing occupancy rights 
under section 8, is a rule of substantive 
law: while a finding, that particular facts 
may be taken in a particular set of 
circumstances to constitute evidence of the 
existence of the promise, is a finding as 
to the weight and effect of certain kinds 
of evidence. In the present case the true 
issne is not whether the applicants are or 
are not bastku opahu but whether the 
proved facts show that it was the intention 
to make the tenancy «a permanent one. 
In a case in which the principal item of 
expense to a tenant is the clearing of the 


(2) 27 Ind. Cas. 791; 6 P, R. 1914 Rov; 280 P. L, 
R, 1916, 
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soil of jungle and the breaking of it up 
for cultivation, it would be quite natural 
to hold that the actions of the tenant 
from which his intentions and expectations 
sould reasonably be inferred, must be 
actions performed before this great expendi- 
ture of labour had been insurred: in 
other words, that if the original terms of 
the tenancy did not establish a favouring 
intention, no subsequent change conld be 
regarded as establishing it. But when, ag 
in the present case, the principal fact by 
which the intentions and expectations of 
the tenant, are to be judged, is the migra- 
tion to the land and the erection of a 
house there, it is fair to argue that the 
trouble and expense which these things 
involve, are equally great at whatever point 
in the histury of the tenancy they are 
undertaken, and equally valid evidence of 
an implied promise, whether at the com. 
menésement of the tenancy or after it has 
been in existence for 20 years, 

I find then that the promise not to eject, 
which is one of the grounds on which 
a claim to occupancy rights under section 
6 of the Punjab Tenancy Act may properly 
be decreed, may be proved by fasts 
indicative of the intentions of the parties: 
and that, in the cirsumstances of the Dehra 
Tahsil of the Kangra Distriat the faats 
established in the present case, viz., that 
the applicants’ family has been cultivating 
continuously for three generations and for 
fifty-four years at a favourable gash rent, 
having originally provided its own imple- 
ments for the cultivation, and having 
settled on the land some time after the 
commencement of the tenancy but not 
less than 26 years ago, do constitute proof 
of such a promise. I accept the application 
for revision and restore the appellate order 
of the Collector decreeing oscupancy rights 
under section 8 and cancelling the notice 
of ejectment. I give the sosts of the 
present proceedings in favour of the 
applicants, 

Revision accepted, 
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PRIVY COUNCIL. 
APPEAL FROM THE Mapras Hien Covet. 
May 11, 1917. 

Present: —-Vissount Haldane, Lord Busk master, 
Lord Parker of Waddington, Lord Parmoor 
and Sir Walter Phillimore, Bart. 
PEIRCE LESLIE anp Co,,—Derenpants 
— APPELLANTS 
VETSUS 
N. GIRIAH CHETTIAR—P.tarntirr 

— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 110— 
Appeal to Privy Council—Value of subject-matter 
of suit—Breach of contract, damages for, suit for— 
Counter-claim by defendant—Objection by plaintiff 
overruled in trial Court and not taken in High Court, 
auhether can be taken in appeal to Privy Council, 

Plaintiff sued defendant for damages for breach 
of contract. Defendant alleged that the breach had 
been committed by the plaintiff and made a counter- 
claim for damages. Plaintiff objected that the 
counter-claim was not admissible, The trial Court 
overruled his objection, dismissed his suit and 
decreed the defendant’s counter-claim. Plaintiff 
appealed to the High Court but in his appeal he did 
not take the objection to the admissibility of the 
defendant's counter-claim. The High Court, however, 
decreed the appeal and dismissed the defendant's 
counter-claim. Defendant appealed to His Majesty 
in Council. The plaintiff objected that the defend- 
ant’s counter-claim was not admissible, and that 
apart from the counter-claim, the subject-matter in 
dispute was not of sufficient value to make the appeal 
competent: 

Held, that the trial Court having overruled the 
plaintiff’s objection and the plaintiff having omitted 
. to take the objection in his appeal to the High Court, 
. he was not competent to raise it before the Privy 
Council, 

Appeal froma judgment and decree of 
the Madras High Court (Sankaran Nair 
and Spencer, JJ.), dated the 20th August 
1914, reversing a judgment and decree 
of the District Judge, Coimbatore, dated 
the 3lst January 1910. 
ja Messrs, Mackinon, KO, WH, A. Scoté and 
Stuart Bevan, for the Appellants. 

Messrs, D. DeGruyther, K. C., and 


= Kenworthy Brown, for the Respondent. 


JUDGMENT, 

Sır Warrer PHILLIMORE, Bart.—The liti- 
gation in this case has arisen out of a 
contract made on the llth January 1906 
between the respondent Chettiar, plaint- 
iff in the suit, as vendor, and the appel- 
lant firm, defendants, as purchasers of 
aloe fibre. The quantity contrasted for was 
10,000 maunds, the maund. being a 
measure of weight equalling 25 English 
lbs., and the price was fixed at Rs. 3 7-0 per 
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maund. The whole was to be delivered 
within two months, 

Four deliveries were made and taken, and 
fhese amounted to approximately 2,420 
maunds, and Rs. 4,000 had been paid on 
account, when the parties fell out. 

No more deliveries were made or 
taken, and when the two months stipulat- 
ed by the contract had expired, either 
of the parties- gave notice to the other of 
claims for breach of oontract. Chettiar 
then brought his action, claiming Rs. 4,818 
as balance of purchase money for the 
quantity actually delivered and interest 
to date of suit, and damages for the refusal 
to take delivery of the balance of the contract. 

The sefendant firm denied liability, 
claimed Rs. 238 as having been over- 
paid in respect of the fibre admitted 
to have bean delivered, and damages for 
the plaintifi’s breach of contract in not de- 
livering the balance. 

The District Judge, by his judgment 
dated the 3lst January 1910, dismissed 
the plaintiff’s suit, and found in favour 
of the defendant firm’s claims for Rs. 238 
overpayment, and for damages, which he 
assessed at Rs. 5,304, But he gave no costs, 

On appeal, the High Court of Judi- 
cature at Madras reversed this desision, 
gave the plaintiff judgment for the 
balance of purehase money, Rs. 4,318 
with interest at the rate of 9 per cent. ~ 
per annum from the 2nd March 1906 to 
the 2nd July 1903, the date of bringing 
the action, and thereafter at 6 per 
cent, per annum till the date of realisa. 
tion, and dismissed the counter-claim of the 
defendant firm, . 

The High Court did not give the plaint- 
iff any damages. Bat he was to receiva 
his proportionate costs in the District 
Court, to be ascertained in that Court, 
and a aspesified sum for his proportionate 
costs in the High Court. 

Tke decree of the High Court is dated 
the 20th August 1914. From this decree 
the defendant firm has appealed. The 
plaintiff has not entered a oross-appeal. ` 

At the hearing before the District Judge, 
objection was taken on behalf of the 
plaintiff to the admissibility of the claim 
for damages preferred by the defendant 
firm, on the ground that it was not matter 
of sot-off and that a sounter-claim was 
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not admissible according to the Code of 
Civil Procedure in force, The District 
Judge, after referring to certain reported 
cages, decided against this contention; and 
the plaintiff did not re open the question 
in his appeal to the High Court, which 
must, therefore, be taken to have been 
decided as between the parties in accordance 


with the contention of the defendant 
firm. 
The point is only mentioned because 


it has- been contended on behalf of the 
plaintiff-respondent before this Board, 
that the counter-claim was not admissible, 
and that, therefore, the subject-matter in 
dispute was not of sufficient value to 
make the appeal competent. This conten- 
tion was disposed of by their Lordships in the 
course of the argument. 

The oontract was in the following 
terms, the words printed in italics being 
in writing, and the rest being a printed 
form :— 

“Messrs, Peirce Leslie & Co., 

Oormbatore. 
Dear Sirs, 

I have this day agreed to sell yon Aloe 
Fibre and within the dates mentioned 
below, to deliver into my godowns at Cotmba- 
tore, in quality, dryage, ete., such as you 
shall approve at the rate of Rs. 3-7.9 
a maund of 25 Lbs. : 

Should you consider the said stuff on 
delivery is not suffisiently dry, clean and 
free from pith, black, short or not to your 


satisfaction you shall be at liberty to 
reclean, ele., the same and to debit the 
cost to my account. OCart-hire from my 


godown to yours to be paid by me. 


Provisional payment, if required on 
delivery into your godown, not to 
exceed: — 

Rs. per. 


The whole quantity now contracted for 
(Ten thousand maunds) 10,000 maunds 
guaranteeing 70 per cant. A, 15 per cent. 
B and 15 per cent. O, to be delivered 
within two months from this date. 

Accounts to be settled so soon as the 


account shall have been received from 
the . . . e ae ee’ (ee a a NG 
All rejected produce to ba at my 


risk, 
In the event of any breach of this 
contract by me causing you to make breach 
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of any contrast entered into by you on 
the faith of this present contract, I under- 
take to indemnify you all loss ordamage 
which you shall thereby suffer, this under- 
taking to ba, not in substitution for but 
as supplemental to my ordinary liability 
in case of breach of contract. 
I remain, 
Dear Sirs, 
Yours faithfally, 
N. Giriah Chetty. 
Terms accepted. 
The above sontract was explained to the con- 
tractor N. Giriah 
Chettiar in Tamil by 
O. V. Nelson, 
llik January 1906.” 


It is to be observed that the delivery 
was to bs at the plaintiff's godown. 
The defendant firm accordingly sent to 
the plaintifi’s godown, weighed and took 


delivery of four parcels on the 25th January, 
3rd, 4th and 2lst February, making in all 
2 419 maunds ard 22lbs. The Rs. 4,000 
were paid on the 6th February. The 
plaintiff was pressing the defendant firm 
to take further deliveries, and at length 
wrote on the 28th February in the following 
terms :— 

“Ever since I made contrast to supply 
aloe fibre toyour Company, I have been 
requesting you on’ various occasions per- 
sonally and in writing to weigh the stuff; 
but you have weighed only 2,420 maunds 
till now and 7,580 manunds are yet to be 
weighed. As you have not weighed the 
whole lot and paid the money, I have to 


undergo loss of interest. In accordance 
with the sontract, there is only twelve 
days’ time. I do not think that the 


balanee will be weighed within that period 
even if weighment be commenced from this 
day. So, 16 is necessary that the period 
ehould ‘be extended or that that period should 
be extended till weighment is completed. 
Please direct your olerk to weigh the 
stuff daily without delay. Awaiting an early 
reply.” 

The defendant firm answered on the 2nd 
March :— 

“Your letters of 28th ultimo and 2nd 
instant to hand. We have been ready to 
take delivery of your stuff for the past 
fortnight as we have frequently informed 
you personally and also in writing, but as 
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your contract is for 70 per cent. A, 15 
per cent. B, and 15 per cent. ©, we can- 
not take delivery of this unless you sort 
and give it to us in your godown, especially 
as the few all-round parcels we have taken 
delivery of to date, contain a large quantity 
of Cand D of which: latter quality we 
have a large quantity in our godown which 
is lying at your risk which please note. 
We cannot have our godown blocked with 
B,C and D we have not bought, and 
you must, therefore, let us sort out in 
your godown what we have bought, in the 
same way as others haye done and are 
doing.” 


| And the plaintiff replied on the 6th:— 


as . . 

I am in receipt of your letter dated 
20d March 1905 (6), and in reply I wish 
tu inform you that the original sontract was 
_ made with reference to thestock of fibre I 
had in my godown. ‘The sorts A, B, C and D 
you now refer to were not talked of at 
the time of contract, and you agreed to take 
as per samples I gave you and 2,419 
maunds and 22 Ibs. were weighed with 
reference to the samples I gave you and 
an advance of Rs. 4,000 was given to 
me. tt was agreed at the time of the 
contract that what you now consider as A, 8, 
and Caregonly A, and that what you now 
consider as D consists of B and C, and you 
are entitled to reject only such fibre which 
are too short, pith and black, and 
if any rejection could be made it must 
have been done when you weighed and 
your rejection now is too late and unreason- 
able. ` You haye been putting off the 
weighing: for a long time under some 
excuse or other. The prise of fibre has 
gone very low and your sorting as A, B, 
C and D is not at all reasonable and 
is Gertainly due to the fall of price. I 
cannot undertake to supply as you now 
desire since it is against the terms of the 
original contract and your previous accept- 
ance. I, therefore, wish to inform you that 
I am entitled to get from you Rs. 4,318-5-3 
being the balance of price for the said 
2,419 maunds and 22 lbs supplied to you 
deducting Rs. 4,000 whieh you have paid. 
The remaining quantity of 7,580 maunds and 
3 lbs which I have still todeliver to you 
under the terms of our original contract is 
ready to be:so delivered in my godown, 
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and I do hereby give you notice that unless 
you take delivery of the same within the 
llth of this month and pay me the price due, 
you will be held liable for all damages caneed 
to me by your default.” 

© These letters show what the dispute 
was, 

The case for the plaintiff was that 
before the contract was made he had re- 
ceived a letter of the same date from 
Nelson, the broker for the defendant firm, 
in which the qualities were described as 
Nos. 1,2 and 3, that Moss, the representa- 
tive of tbe defendant firm, had with Nelson 
visited his godown and inspected some of- 
the stock, untying the bundles of fibre and 
finding in a lot of 10 mannds 7 of first 
quality, }4 of second, and 13 of third; and 
that these qualities were the A, B and C of 
the contract ; that Pillai, the servant of the 
defendant firm, came from time to time to 
take the deliveries, rejecting that which 
was black or pith or of short fibre, weigh- 
ing all he accepted and taking precautions 
from time to time to see, that each delivery 
was according to the agreed ` proportions of 
70 per cent. A, 15 per cent. B, and 15 per 
cent. C ; so that the defendant firm was 
by its acceptance bound to admit not only 
that all the fibre taken was of a quality 
contracted for, but also that it was pro- 
portionate, 

The case made by Moss for the defend- 
ant firm was that he had three standard 
qualities of fibre which he exported and 
sent to London, that he called these A, 
B and OU, and had standard samples hang- 
ing up in his godown, that the plaintiff 
had been instructed to call at the firm’s 
godown to see the standard samples, that 
he had seen them, and they were the A, 
B and C of the contract, that Pillai when 
he took delivery made no sorting and no 
inspection for quality, only weighed in 
order to ascertain the total weight of each 
parcel ; that when the fibre came to be 
sorted in his godown there were only 15 
odd maunds of A, 83 odd of B, and 249 odd 
of C; that the balance which he called D 
was altogether outside the contract ; and . 
that it was his discovery of these fasts which 
led him to write the letter of the 2nd 
Marsch. 

The plaintiff and Moss were examined 
as witnesses, and each side salled other 
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witnesses in support. But Nelson, although 
he was in Court, was not examined and 
the reason given for not oalling him as 
a witness for the defendant firm was not a 
very convineing one. 

However, the District Judge desided in 
favour of the defendant firm partly upon 
the construction of the contract and partly 
because upon the conflict of evidence he 
accepted the witnesses for the defence, and 
he alone has seen the witnesses. 

He held that there was no acceptance 
of the goods when delivery was taken, be- 
cause Moss hada right under the contract 
fo reclean and rewsigh; he took it that 
the A, B, and CŒ of the contract 
were the A, B, and C of the standard 
samples kept by Moss, and that the goods 
actually delivered were not A, B, and C 
in proper proportions, but A, B, ©, and 
D in the proportions asserted by Moss. 

The High Court differed from the Dis- 
triot Judge upon the construction of the 
contract, holding, first, that the sontract 
was to supply 10,600 maunds, each con- 
taining the proper percentage of A, B, 
and O, holding, further, that there was 
an acceptance at the  plaintifi’s godown 
which precluded the defendant firm from 
making any subsequent rejection, leaving 
to it only the remedy of recleaning in 
proper cases at the expense of the plaint- 
iff. 

The High Court adopted the evidence 
given on behalf of the plaintiff so far as 
if bore upon the question whether the 
deliveries were accepted conditionally or 
absolutely, but apparently (for it ig not 
very clear) took Moss’s story as to the 
standard samples, and said that the defend- 
ant firm might have rejested the whole 
as not consisting of the three sorts of 
fibre in the proportion contracted for, and 
rejected the plaintiff’s claim for damages 
on the ground that he had not and could 


not have delivered the balance of the 
fibre in proper qualities and propor- 
tions, 


The ground upon which the Judges of 
the High Court gave the plaintiff the 
balance of the purshase price was that 
the defendant firm had precluded itself 
from raising any objection in respect of 
the fibre of which it took delivery, neither 
the objection that any part was not A, 
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B, or ©, mor the objection that the pro- 
per proportions had not b:en observed 
being open. 

This finding would dispose of some 
part of the claim for damage put forward 
by the defendant firm, that part which 
rested upon their being entitled to reject 
all the so-called D’s and apportion the 
rest as 70 maands odd A, 272 maunds 
odd B, and 1,115 mannds odd 0, 

But it does nct explainwhy the defend- 
ant firm, if the breach of contract was 
on the plaintiff's part, should not have 
had damages for non-delivery of 7,580 
maunds, balance of the contract. 

In deciding this aase, their Lordships 
are of opinion that the first thing to be 
done is to construe the contract. 

They cannot take the view, which was 
apparently taken by the High Court, that 
it was a contract for 10,000 maunds, each 
delivery if not each maund to contain 70 
per cent. A, 15 per cent. B, and 15 per 
sent. C, or that each delivery had to be 
proportionate. They consider that if was 
a contract to supply a lump quantity of 
fibre, the total quantity’ of which was to 
contain the requisite percentages, while 
the part deliveries might be in any pro- 
portions. 

This being the case the defendant firm, 
when taking deliveries, could rot refuse 
to take parcels because they did not oon- 
tain the requisite percentages, until there 
came to be an absolute excess of one of 
the inferior qualities. The acceptance, 
therefore, was not an admission of the 
proportions, and if was for the defendant 
firm to sort the qualities after the stuff 
had reached the firm’s godown and to 
classify if as they did, On the other hand, 
their Lordships cannot accept the coon- 
struction given to the contract by the 
District Judge, which made the acceptance 
of the deliveries bind the defence to 
nothing except the actual weight of the fibre 
transferred. 

The fibre was weighed and taken away 
from the plaintiffs godown as being fibre 
deliverable under the contract, and the 
receipt put in evidence treats the fibre 
as so delivered. It was not, therefore, in 
the opinion of their Lordships and to 
this extent they are in agreement with 
the High Court, open to the defence tg 
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say afterwards that some of the fibre 
taken was neither A nor B nor ©, bat 
of an inadmissible quality, D. 

It would be putting too much force 
upon the “et eetera” in the contract to 
construe it as giving to the firm a right 
to reject after the fibre had been brought 
to its godown. It is to be observed that 
whatever way be meant by the addition 
of “et cetera” to the word “reclean,” the 
Intention was that the goods should be 
kept, though something might be done to 
improve them at the plaintifi’s ex. 
pense. 

In the result their Lordships must hold 
that there was a good delivery of 2,419 
maunds 22 lbs., and that the defendant 
firm must pay for them at the over-all price 
of Rs. 3-7-0 per maund, and that the 
judgment of the High Court as to payment 
of this sum and interest must stand. 

This; however though it disposes of all 
claim by the defendant firm in respeat of 
the deliveries actually made, does not dis- 
“pose of the claim preferred by the defend- 
ant firm for damages. 

For disposing of this claim it is necessary 
to determine which party broke ‘the con- 
tract; and upon the whole their Lordships 
“some to the conclusion, agreeing in this 
with the District Judge, that it was the 
plaintiff who committed the breach, 

They find both Courts substantially ac- 
cepting Mosas’s story of the sample stand- 
ards, and the classification put forward by 
the defence in so far as this classification 
points to a great shortage of quality A and 
a great preponderance of the inferior 
qualities. In these circumstances the re- 
quest put forward in Moss’s letter of the 
9nd March was not an unreasonable one: 
and the plaintiff met it by an assertion as 
to qualities which was not well founded, 
and a refusal to supply except according to 
his view of the qualities, 

On the whole this seems to their Lord. 
ships to have been the breach, and, there- 
fore, the plaintiff must pay damages for 
his refusal to supply further under the 
contract. 

The defence has up to a point put the 
claim to damages rightly. The lacking 
deliveries are not of so many manunds 
generally, but of so many maunds of each 
quality. Of A there were approximately 
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6,730 mannds short, and for these the 
plaintiff must pay damages. 

But the defence must be taken to have 
over-estimated thé shortage of B and © 
by the number of maunds which it sought 
to eliminate as being of quality D ; that is, 
721 odd. These must be attributed to class 
C till that class is filled up, and then to B. 

The amount allowed by the District 
Judge for damages for failure to deliver 
requires re-adjustment on this footing. 

The result is that the order of the High 
Court must be varied. The sonnter-claim 
of the defendant firm for damages for 
failure to deliver the balance contracted to 
be sold should not have been dismissed, 
instead there shonld be a deslaration that 
the defendant firm is entitled to damages 
for such failure and a reference to the 
Judge of the District Court to re-adjust the . 
figures allowed by him under this head 
upon the footing above mentioned, Their 
Lordships are also of opinion that, in the 
circumstances, justice will be done if each 
party bears his own costs both here and in 
the Courts below. Their Lordships will 
humbly advise His Majesty accordingly. 


Appeal partly allowed. 





PATNA HIGH COURT. 
APPEALS FROM ORIGINAL Decrngs Nos. 21 
AND 68 or 1915. 

May &, 1915. 

Present :—Mr, Justice Roe and Mr, Justice 
Jwala Prasad. 
BRIJNANDAN SINGH— PLAINTIFF 
—— APPELLANT 
versus 
HON'BLR MAHARAJA Sin RAMESHWAR 
SINGH Bahadur—Dsrenpant— 
RESPONDENT. 

Babu JADUNANDAN SINGH— 
Pratntirey— APPELLANT 
tersus 
HoOoN'BLE MAHARAJA SIR RAMESHWAR 
SINGH Bahadur— 


DEFENDANT— RESPONDENT, 

Landlord and tenant—Land leased to proprietor 
of factory—Factory sold to stranger—Fresh lease 
obtained by purchaser—Occupancy rights, transfer of 
—Ejectment, suit for—Limitation—Option to renew, 
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The lands in dispute had been held fora con- 
siderable time by the proprietor of an Indigo 
Factory by virtue of leases renewed from time to 
time, After the expiry of the last lease the factory 
was sold to the defendant, who obtained a fresh lease 
of the lands for nine years. More than six months 
after the expiry of this lease the plaintiffs sued to 
eject the defendant: 

Held, (1) that even if the proprietors of the factory 
had acquired occupancy rights in the land, those 
rights could not pass to the defendant by virtue of 
his purchase; [p. 582, col. 2.) 

(2) that the dofendant having acquired the status 
of a non-ocoupanoy raiyat by virtue of his lease, and 
the suit having been brought more than six months 
after the expiry of the lease, it was barred by 
limitation. [p. 588, col. 1.] : 

There is a limit to the exercise of an option to 
renew and a tenant’s failure to come to terms within 
three years of the expiry of the old lease amounts to 
a failure to avail himself of the option [p. 583, col. 2; 
p. 584, col. 1.] ; 

Appeals from tbe decisions of the Sub- 
ordinate Jadge, Darbhanga, dated the 17th 
September 1914. 

Messrs, Hasan Imam, Shorashi Churn Mitter 
and Manmohan Bose, for the Appellant. 

Messrs. Pugh, Purnendu Narain Sinha and 
Murari Prasad, for the Respondent. 

JUDGMENT. 

Roz, J.—These two appeals arise from 
two suits brought by two brothers, the 
sons of Ganesh Dutt Singb, in respect of 
land situated in village Ramnagar und now 
in the possession of the Maharaja of 
Darbhanga as proprietor of Pandow] factory. 
The case of the plaintiffs was that they 
had leased 170 bigkas of land, admitted 
to be zeraít land for the years 1308 to 
1317 to Mr. Faulkner, the Maharaja’s 
manager, and that the present manager 
Mr. Henry having failed to make fresh 
arrangements, the Maharaja is now a tres- 
passer and liable to eviction. The defence 
was that Pandwol factory had prior to its 
purchase by the Maharaja acquired occupancy 
rights in these lands and that the transfer 
of these occupancy rights to the Maharaja 
had been completed by the plaintiffs’ recogni- 
tion of the tenancy by the acceptance of 
a kabuliyat of 1208. The learned Sub- 
ordinate Jadge found as a fact that the 
land is not proved to be zeratt land. He 
held that the defendant’s tenancy com- 
menced in 1308; that the ‘iutereat then 
given to him wasa razyat’s interest; that 
the defendant was a non-occupansy razyat 
and could not be ejected. The defendant 
had also urged that Faulkner had no right 
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to pledge the Maharaja to give up the 
land in 13.7 and that the admission made 
by him that the lands were zeraté lands 
was not binding upon the Maharaja. 
This issue was desided against the defend- 
ant. The defendant also urged that they 
had not been given a fair opportunity of 
exesuting a fresh kabuliyat, that they were 
perfectly willing to do so and that, there- 
fore, under the terms of the leasa to 
Faulkner they were entitled to renew the 
lease and remain in possession. On this 
point the learned Judge found in the de- 
fendant’s favour. On these findings the 
suits were dismissed, 

The question to which we propose first 
to devote our attention is whether these 
lands are zeraté lands or not. The plaint- 
iff has called twenty-four witnesses to 
prove that the lands. were prior to their 
acquisition by the fastory in 1879 in the 
direct possession of the plaintiff’s father 
Ganesh Dutt Singh. It is sufficient to read 
that evidence to realise that it is typical 
evidence given by raiyatsdeposing in favour 
of their maliks, The first witness says 
that he knows the land to have been 
under cultivation by the plaintiff's ploughs, 
and in sross-examination admits that he 
has never seen them atall. Witness after 
witness makes some damaging admission, 
and in each case an attempt is made to 
smooth these admissions away either later 
in the day or on a later day. For in- 
stance the 4th witness limited his knowledge 
of the plaintiff’s enltivation to four cr five 
years, which was, of course, insufficient for 
the purposes of section 120. The 7th 
witness has only seen two bdighas ont of 
the whole. The6th witness says that the 
lands lay on all sides of the village, which 
13 inconsistent with the statement of the 
5th witness that ib lay in two plots ong 
of 100 bighas and the other of 17 dighas. 
lt is not necessary to go further into 
details. It is sufficient to say that the 
evidence geanorally is conflicting and un- 
reliabla, It is, moreover, as tha Com- 
missioners’ report shows in eonflict with 
tha thekbast papers of 1848. These Com- 
have been able to losate the 
mijority. of the lands in suit as spasified 
plots stated ia ths thakbast survay papars 
to hyva baan in tha pria3sion of John Gals, 
in 1848, We hold thas the plaintiff has 
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‘failed to show that for twelve years prior 
to 1883 the land was cultivated by his own 
ploughs and seeing that his own evidence 
is that it was cultivated by the ploughs 
of the factory from the year 1879 to 1883, 
we fail to see why it was necessary to 
bring in evidence at all to show what 
happened to them prior to 1879. The only 
ground upon which the plaintiff could 
succeed in his plea that the lands were 
geratt lands would be that by village usage 
the lands have always been known as 
zerait, There is no definite evidence at all 
in the mouth of any of the witnesses to 
this effect. Weare asked, however, to say 
that they have always been called zeraii 
lands in all the plaintiff's documents of 
title and, therefore, they must be regarded 
as zeratt lands by village usage. With 
this suggestion we are not in sympathy. 
It is our experience that every zemindar 
thronghont Bihar on leasing land tem- 
porarily in his khas possession always 
describes it as khudkasht. It is idle to 
‘suggest that a description contained in 
documents such as this would be sufficient 
evidence to establish village usage. We 
agree, therefore, with the learned Subordinate 
Judge that these lands are not zerait lands, 
With regard to the question of the status 
of the defendant we have to examine, 
firstly, the status of the Gales and secondly, 
the effect of Gale’s status upon the 
Maharaja’s status. Jn giving evidence upon 
this point the plaintiff attempted to make out 
a oase that the inception of the tenancy 
must be dated 1879. As indicated in our 
decision upon the question whether the 
lands are zerait lands or not, we are of 
opinion that so far as the Gales were 
concerned, tenancy in the greater part of 
the lands in suit commenced from before 
the year 1848 and probably from 1828, 
when the factory was started upon the 
lands for which the mukarrari lease of 
that year was given. The lands held in 
1848 bythe factory, in excess of the land 
covered by the mokarrari, consisted of 125 
lighas for which the defendants have 
been classed as razyts in the survey papers, 
and of about 150 bighas wbich form part 
of the present 170 bighas. The Survey 
Record shows that at the time of the 
survey the factory accepted the status of 
hikadars in these 170 bigkas. The lands 
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were recorded as bakasht lands. The ares 
is more than 150 btghas. There is, there- 
fore, a double presumption upon the de- 
fendant to show that at the time when 
he took the lands it was Gale’s intention 
to cultivate them by hisown plough. We 
are asked to presume that that must have 
been his intention because he was oul- 
tivating them by his own ploughs in 1848, 
We are not prepared to accept this. 
It may well be that there were tenants on the 
land in 1828 who had by 1848 been turned 
out, If there were tenants on the land 
in 1848 the object of the lease was, we 
hope, that the factory should take rent 
from the tenants and observe their rights, 
not destory them. To rebut the presump- 
tion arising from the Record of Rights, 
the defendants were required to show that 
when the Gales first went on to the land 
there were no tenants on it, We note 
that in the thakbast papers, the zemzndars 
are recorded as in possession of 160 bighas 
of zeraté lands in addition to the lands 
held by the factory. If the factory 
land was in 1825 also free of tenants, no 
less than 470 bighas of the village were 
free of tenants. The whole village is only 
a thousand bighas in extent. It seems to 
us extremely improbable that 470 bighas 
ef these should have been at the direct 
disposal of the malik. We are of opinion, 
therefore, that the presumption arising 
from the area and from the settlement 
record that the tenancy of the Gales was 
that of tenure-holders has not been 
rebutted. The Gales were tenure-holders. 
Their last lease expired in 1807. The 
Maharaja purchased sometime in 1901. The 
finally published Record of Rights dated the 
16th September shows him to be then in 
rossession of the factory, and the lands 
in suit to bein his possession, bakasht thikadar, 

The argument set forth in the written 
statement was that the Gales had ogon- 
panoy rights, and tbat the Maharaja 
acquired these rights. Even if the Gales 
bad had oscupansy rights they would not 
have passed to the Maharaja by virtue 
of his purchase of the factory, as is clear 
from the decision of the Judicial Committee 
in the case of Chandrabatti koeri v, 
Harrington (1), accepting the previous case 

(1) 18 C. 349; 18 I. A 27; 15 Ind. Jur. 158; 6 nat 
P. Q. J. 681; 9 Ind. Deo An. 8} 283 (P, 0) 
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law as set ont in Laidley v. Gour Gobind 
Sarkar (2). Mr. Pugh upon this point 
bases his case upon the fact that the 
‘Maharaja’s tenancy was a new tenancy 
altogether independent of that of the 
Gales. The lease is in different terms. 
For instance, whereas the Gales had power 
‘to let out the lands covered by the lease 
provided they did not let them at less 
than a specified rate, the Maharaja had 
no power to sub-let the lards at all. When 
the Maharaja tonk over the factory, the 
Gales’ tenure had just expired. As far as 
we know, they were not holding over. 
When they went ont they left nothing 
tangible in the way .of occupancy rights 
or even tenansy rights. The possession of 
the Maharaja from the date of his pur- 
chase-up to the date of his recognition 
by the plaintiffs was that of a trespasser. 
Recognition took the form of the regis- 
tered kabuliyat of 1805. In that kabuliyat 
there were special provisions precliding 
the lessee from snb-leasing the land at 
all. There were no tenants upon the land. 
Clearly the intention of both parties to 
the lease of 1308 was that the Meharaja 


should cultivate the- land by his own 
ploughs. We are cf opinion that he 
entered upon the land as a rawat, His 


status on the date of the expiry of the 
lease of 1308 was that of a non-ocoupancy 
raat. The plea of limitation ia a sufficient 
answer to the case. The lease by which 
the land was let to the plaintiffs as a 
raiyat fora term of years expired in 1317 
and no suit was brought within six 
months of the expiry of the lease. On 
this point the plaintiff's suit must fail. 

We are asked, however, to come to 
findings of fast with regard to two other 
points The first is whether Faulkner 
had power to execute this lease and whe- 
ther the Maharaja is bound by the 
admissions in it. If it is suggested that 
Faulkner had power to bind the Maharaja 


to conditions repugnant to the Bengal 
Tenansy Ast, he certainly could not do 
so, whether he had the power to take 


the lease or not. The Maharaja is as 
much protested by that Actas a raiyat 
‘holding one bigka of land. If it is sug- 
«gested that his admission that the lands 
‘are khudkasht lands binds the Maharaja, 


(2) 110. 501; 5 Ind. Doo. (N. 8.) 1098, ` 
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we have only to say that such an admis- 
sion has been always held not to bind 
the lessee though it may be evidence of 
the fact that the lands were khudkasht. 
We see no great reason to decide what 
Faulkner’s powers may have been. It 
is, however, brought to our notice that 
Henry in making arrangements to renew 
the lease in 1910 had offered to do so 
on precisely te same terms as before. We 
presume that both Henry and Faulkner 
had the ordinary powers of Managers of 
agricultural businesses to make suitable 
and reasonable arrangements for the leas- 
ing of lands required for agrioulture. 
Until the contrary is proved, we would 
presume that Faulkner had power to accept 
the lease from the plaintiffs on reasonable 
conditions. 

The last point that was considered by 
the Judge was whether the defendant’s 
suit was premature on the ground that 
the defendants having an option to renew 
were not given a fair ohance of doing 
so, All that the learned Subordinate 
Judge says on this point is: There is 
slear evidence that there was an offer 
on the part of the defendants first party 
to renew the leases and it was the plaint- 
ifs who threw obstacles in the way of 
their lease: I think the defendants conld 
not be blamed for non-exesution of their 
lease.’ We have considered the evidence 
upon this point. We find that Henry 
offered to execute a fresh lease on 21st 
May 1910. In spite of the plaintiffs’ pro- 
test on the 27th November 1911 against the 
delay in carrying out this promise nothing 
had been done up to the filing of the suit on 
the 9th of April 1913. The difficulty appears 
to have been that while the plaintiffs were 
anxious to have a consolidated kabulzyat both 
for the 170 bigkas covered by the old lease 
and the 125 bigkas covered by the rayat? 
khatian of the factory, the defendants were 
unwilling to risk their assured status as 


- ratyats in 125 bighas by mixing them up with 


lands in which their status was not assured. 

There ig a time limit for an‘ option 
to renew. The plaintiffs’ protest against 
the defendant’s delay was fully justified. 
not understand  Faulkner’s 
habuliyat to bind the plaintiffs to ascept a 
fresh kabuliyat on precisely tha same terms 
We gre of opinion: that 
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the failure of the defendant to come to terms 
within three years of the expiry of the 
lease amounted to failure to avail himself 
of the option to renew. However on the 
findings on the main issues involved the 
the appeal is dismissed with sosts. 

JwaLa Prasad, J.—I agree to the orders 
proposed. 


Appeals dismissed, 
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PUNJAB CHIEF COURT. 
Seconp CITIL APPEAL No. 1195 or 1916. 
May 23, 918. 
Present: —Mr. Justice LeRossignol. 
“ MOHIB.UD-DIN AND oraErs—d oDGMENT- 
DEBTOR3— APPELLANTS 


VYETSUS 
PARTAB MAL AND OTHERS—DECREE-HCLPERS 
— RESPONDENTS. 


Appeal—Jurisdiction—Exzecution of decree Jor over 
Rs. 5,900, order in, appeal from—Court, proper — Civil 
Procedure Code (Act V of i908), O. XXI, r. 53 (3)— 
Attachment of decree—Power to execute attached decree, 

An appeal from an order in execution of a decree 
for over Rs. 5,000 lies to the High Court and not to 
the District Judge. 


” Under the provisions of Order KAI, rule 63 (3), of 


the Civil Frocedure Code the holder of a deoree 
which is to be executed by attachment of another 
decree has the same powers of executing that other 
deoree asthe holder of that decree. 


Second appeal from the order of the 
District Judge, Karnal, dated the 20th 
December 1917, reversing that of the 
Senior Subordinate Judge, Karnal, dated the 
Q:st April 1917, dismissing the application 
for execution for Rs. 2,850, 

Mr. Bekari Lal and Sheikh Niaz Ali, for 
the Appellants. l 

Lala Jagan Nath and Mr. Manohar Lal, 
for the Respondente, 

JUDGMEMT.— Juglu and Partab sued 
Mohammad Yusaf for Rs, 
secured attachment of some cotton before 
decree. The cotton was auctioned for 
Rs, 16,390 odd and Mohammad Yusaf was 
allowed to withdraw that sum on the 
` security of Mohib ud Din and Nawab Moham- 
mad Yusaf. One Nanu Mal obtained a decree 
for Rs. 2,650 against Juglu and Partab and 
jn execution of his decree attached their 
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decree against Mobammad Yusaf and sough © 


execution against the sureties, 

The Senior Subordinate Judge, on account 
of some formal defect in the surety deeds, 
discharged the sureties and on appeal to 
the District Judge by Partab and Juglu, 
ihe District Judge has held that the 
Senior Subordinate Judge’s order was «lira 
vires inasmuch as Nanu Mal had no right 
to raise the question of the sureties’ 
liability, for he could not execute Partab and 
Juglu’s decree before purchasing it. 

The learned District Judge’s order cannot 
be upheld, just because the appeal from 
an order in exeeution of a decree for 
Rs. 45,000 odd lay to this Court, secondly, 
because he has overlooked the provisions 
of Order XXI, rule 53 (3), which ordains 
that holder of a decree which is to be 
executed by attachment of another decree 
shall have the same powers of executing 
that other decree as the holder of that 
decree. 

I accept the appeal, set aside the lower 
Appellate Court’s order and direct that the 
appeal be returned for presentment to the 
proper Court. 

Costs to follow final event. 


Appeal accepted. 


~ 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Execution First Arrear No. 280 oF 
1917. 

May 10, 191 8. 

Present:—Sir Henry Richards, KT., 
Chief Justice, Justice Sir George Knox and 
Juatice Sir P. C. Banerji, Kr. 
KALIKA BAKSH SINGH AND OTHERS— 
JUDGMENT-DEBTORS—APPELLAN18 
versus 
RAM CHARAN AND OTHERS—— DECREE- 

HOLDERS — RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art, 182 (6}— 
“Date of issue of notice”, meaning of. 

The words “date of issue of notice” in clause (6) of 
Article 182 of Schedule I of the Limitation Act mean 
the date of the order of the Court direoting that notice 
should go, and not the date on which the notice is 
signed or actually leaves the Court. [p. 565, col. 2.4 


Execution first appeal from a decree of 
the Subordinate Judge, Allahabad. 


d 
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Mr. Panna Lal (with him Mr. Balmakund), 
for the Appellants. 

Mr. Peary Lal Banerji (with him Mr, Sala 
Nath Mukerji), for the Respondents. 

JU DGMENT.—This appeal arises ont of an 
application for execution of a decree. 
Originally there was a decree in a mortgage 
suit. The mortgaged property having all been 
sold and found insufficient to satisfy the debt, 
a decree under Order XXXIV, rule 6, was 
granted on the 4th of Marsh 1911. An 
application was made for execution of this 
decree and on the rd of March 1910, 
the Court ordered that notice should go 
to the judgment-debtors. The aprlication 
in execution was subsequently struck off, 
It appears that notice did go from the 
Court but nevertheless the application was 
struck off. On the bih of Maresh 1917, 
the present application for execution was 
made. It was met with the objection on 
behalf of the judgment-debtors that it was 
barred by time. The notice which went 
from the Court in consequence of the Court’s 


order, dated the 8rd March 1914, was 
dated the 4th of March. The 4th of 
March 1917 was a Sunday. According- 


of limitation is to be 
reckoned from the 4th of March 1914, 
it is just within time; if on the other 
hand it is to be reckoned from the 3rd 
of March 1914, it is just too late. The 
Article which is applicable is Article 182, 
slanse (6). That clause is as follows: 

(Where the notice next hereinafter 
mentioned has been issued) the date of 
issue of noticeto the perscn against whom 
execution is applied for to show cause why 
the decree should not be executed against 
him, when the issue of such a notice is 
required by the Code of Civil Procedure, 
1908,” 

Notice was 
Civil Procedure 


ly if the period 


Code of 
be- 


required by the 
in the present case, 


cause the decree was more than a year 
old. The question in the case is as to 
the meaning of the expression “date of 
issue of notice.’ Under the previous 


Limitation Act the words were identisal, 
‘except that instead of the expression “date 
of issue of notice’ the expression is date 
of issuing a notice.” Under the previous 
_ Act the practice had been uniform in 
this Court since the year 1881 that t'e 
date of issuing a notice” meant the date 
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the Court directing that 
notice should go. The Bombay High 
Court seems to have followed a similar 
practice, whilst the High Courts of Madras 
and Caloutta have taken a different view. 
The expression ‘issuing of a notice” or 
“asue of notice” is somewhat ambiguous. 
What happens in the Court is that an 
application is made for execution. The Court 
orders thit notice should go to the party 
against whom execution is sought. That 
notice is prepared in the office and is 
signed either by the Judge or some person 
whom he deputes to sign for him. In 
the present case the notice is signed by 
the Munsarim. After the notice is prepar- 
ed and signed and sealed, it 18 given to 
the Nazir who in urn selects a peon, 
who is to serve it on the party to whom 
it is directed. It is extremely difficult to 
say when a notice of this kind can be 
said to have been “issued.” The issue” 
ia certainly not complete when the Court 
makes its order directing that notice is 
incomplete when it is 


of the order of 


to go. It is still 
prepared and signed by the Munsarim, 
In fact the “issuing” is not fully complete 


until it hag actually left the hands of the 
Nazir and has been given into the hands of 
the peon (or process-server). If this question 
which we have had _ discussed before us 
in the present case was res integra, we 
would find it extremely -difficnlt to say 
what was the date of the “issue” of the 
notice within the meaning of the Article. 
The ‘issue’ of a notice seems to be a 
proceeding which begins with the order of 
the Court and ends with delivery of a notice 
to a process-server for service. Possibly 
a convenient date might be the one which 
has been suggested in the course of the 
argument, namely, the date which the 
notice itself bears. We, however, think 
that we ought to adhere to the practice 
which has been in force for a very great 
number of years in these provinces, unless 
we come to the conclusion that there was 
a deliberate alteration in the present Limita- 
tion Act. What is requiredin the interest 
of justice is a settled rule and a date 
that is. certain. The date of handing 
over to the peon for service would be a 
very inconvenient date. We find it impos- 
sible to see that there is any difference 
between the expersion “date of issuing 
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of a notice” and the expression ‘date of issue 
of notice.’ That being so, we think the 
established practice should prevail and that 
the order below was wrong. 

A second point was mentioned in the 
course of the argument, namely, that some 
of the deoree-holders are minors and that 
they are entitled to the benefit of section 
7 of the Limitation Act. It appears in 
the present case that at the tim’ the desc- 
ree was made the decree-holders were all 
of full age, that also at the time of the 
application of 1914 the decree-holders were 
of full age, and that it was after the 
date on which the application was struck 
off that the minority ensued. Under these 


circumstances the decree holders are not 
entitled to the benefit of section 7. See 
Bhagat Bihari Lal v. Ram Nath (1). We 


were referred to the Full Bench decision 
in Zamir Hasan v. Sundar (2). In that oase 
there had been an application on behalf of 


minor decree-holders which gave a fresh - 


starting point and accordingly the decree. 
holders were within the express provisions of 
section 7, 

We allow the appeal, set aside the order of 
the Court below and dismiss the application 
for execution with costs in both Courts. 


Appeal decreed. 


(1) 27 A. 704;2 A. L.J. 453; A. W. N. (1905) 163. 
(2) 22 A, 199; A. W. N. (1900) 8;9 Ind. Dec. 
(N. s.) 1163. 





PUNJAB CHIEF COURT. 
MISCELLANEOUS First Civit APPraAL No, 90 
oF 1918. 
March 28, 1918. 
Present:—Mr. Justice Shadi Lal. 
MATHRA DAS—Dgstor— 
— APPELLANT 
versus 
Tas OFFICIAL LIQUIDATOR or 
Tue POPULAR BANK, LIMITED, 
IN LiquipeTION—C nEDITOR— 
RESPONDENT, 
” Company in liquidation— Company accepting pro- 
note in lieu of money due on shares—Novation of 


contract— Suit on pro-note dismissed on merits—Share- 
holder, liability of —Res judicata. 


In lieu of a certain sum due by the appellant on 
account of premium and application money in respect 
of certain shares taken by him in the respondent 
Bank, the appellant- executed a promissory note in 
favour of the Bank. The Bank went into liquida- 
tion, and the liquidators instituted a suit on the 
pro-note, which was dismissed on the merits. They 
then obtained a payment order against the appellant 
in the liquidation Court directing him to pay the 
sum; 

Held, (1) that when the Bank accepted the pro- 
note in lien of the appellant’s liability, there was a 
novation of the contract to pay the premium and 
the application money and the original liability of 
the appellant merged in the liability on the pro-note; 
[p. 586, col. 2; p. 587, col. 1.) 

(2) that a Court of competent jurisdiction having 
already adjudicated upon the liquidators’ claim on 
the pro-note, the same matter could not be re-agitated 
in the liquidation Court and that the payment order 
was, therefore, invalid. [p. &87, col. 1 

Appeal from the order of the District 
Judge in charge of Liquidation, | ahore, 
dated the 14th December 1917, rejecting 
the application for having the payment 
order set aside. 

Lala Har Gepal, for the ‘Apaeilant 

Lala Naranjan Parshed, for the Respond- 
ent. 

JUDGMENT.—The liquidators of the 
Popular Bank have obtained a payment 
order against the appellant requiring him 
to pay asum of Rs. 3,000, which is made 
up of three items: — 

Rs. 1,000 on account of premium payable in 
respect of the shares taken by him in the 
Company. 

Rs. 1,000 on account of the application 
money and 

Rs. 1,000 on account of the allotment 
money. 

This appeal relates to the first two items, 
in lieu of which the appellant had ad- 
mittedly executed a promissory note for 
Rs. 2,000 in favour of the Bank. Now, 
it is beyond dispute that on the strength 
of this promissory note the liquidators 
instituted a suit in the Court of the Sub- 
ordinate Judge, Kohat, and that that suit 


was decided against them. It is to be 
observed that the suit was not dismissed 
on any technical ground, and the rule 


which allows a creditor to fall back on 
the original cause of action in the event of 
the promissory note being inadmissible in 
evidence on account of want of proper stamp 
does not, therefore, apply to this case. 

It seems to me that there was a nova- 
tion of the contract to pay the premium 
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‘and the application money, and that when 
the Company accepted the promissory note 
- in lieu of that liability, the appellant must 
be deemed to have paid the premium 
‘and the money to be paid with the 
application. The original liability merged 
in the liability on the promissory note 
and a Court of competent jurisdiction has 
already adjudicated upon the Hquidators’ 
claim on the strength of that document, 
and the same matter cannot now be 


re-agitated in the Court conducting the liqui- ' 


dation, y 


Accordingly I am of opinion that the - 


appellant’s liability must te confired to 
the remaining sum of Ks, 4,000. The 
result is that I accept the appeal so far 
as to direct that the payment order be 
amenced by excluding the two items of 
Rs. 1,000 ‘each. I leave the parties to bear 
their own costs in this Court. 


Appeal partly accepted, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deceer No, 1731 
or 1916, 

May 21, 1918. 

Present :—Justice Sir John Woodroffe, Kr., 
and Mr. Justice Smither. 

JOY CHANDRA DAS GUPTA— 
Pratnviry-—APPELLANT 

versus 
Srimati KHUKI, MINOR BY HER MATERNAL 

uncLE RADHA KRISHNA SAHA, AND 

OTHERS— DEFENDANTS — RESPONDENTS. 
- Landlord and tenant-—-Trespass committed against 
tenant—Landlord, eause of action of, accrual of. 

The grantor of a subordinate tenure is not bound 
to sue for trespasses committed against his tenant 
during the continuance of the tenure, inasmuch as 
his right of action does not accrue before the tenancy 
comes to an end. [p. 688, col, 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, Dacca, dated the 20th April 
1916, modifying that of the Munaif, 
Narayangunj, dated. the 20th July 1915. 
` Babu Gunada Ohuran Sen (with him Babu 
Prokash Chanora 4 akrast), on behalf of the 


Appellant,—The plaintiff is the appellant, 
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The suit was for khas possession on decla- 
ration of title. The first Court decreed the 
suit. On appeal by defendant No. 10 the 
decree was modifed. Plaintiff’s title wag 
declared but his prayer for khas posses- 
sion was rejected on the ground of 
limitation. 

My tenant Sitanath sold the disputed 
non-oecupancy holding in June 1906 to the 
father of defendant No. 1 and left the 
village. The jote lands were non-transfer- 
able and as Sitanath left the village in 1906 
hence there was abandonment by him, and 
suit for khas possession was brought on 2: th 
May 1914. The trial Court having found 
that Sitanath was a tenant of the land in 
dispute under the plaintiff up till June 1906, 
and that finding not having been reversed 
by the lower Appellate Court, that Court 
could not dismiss the plaintiff's suit without 
finding when the tenancy terminated, If 
the suit has been brought within 12 years 
from the date of termination of the 
tenancy, there cannot be any bar of limita- 
tion to the suit, though the trespasser 
may have been in possession for more 
than 12 years. See Gunga Kumar Mitter v, 
Asutosh Gossami (1), Womesh Chunder Goopto 
v. Raj Narain Roy (2), Thamman Pandey. 
Maharaja of Visianagram (3), Iriya Sakhi 
Debi vw. Bireshwar Samanta (4), Gossain 
Mahendra Gir v. Rajani Kant Das (5), 


Babu Gopal Ohandra Das, for the 
Respondents.—(1) The disputed land is 
inoluded in my mzrashz lease. 


Plaintifi’s suit is barred by limitation, 
as my client has been found by both the 
Courts to be in possession for more than 
12 years. The lower Appellate Court having 
disbelieved the story of sale and abandon- 
ment there was no termination of the 
tenancy and hence plaintiff can have no 
cause of action. 


Babu Prokash Chandra Pakrasit, in reply.— 
The lower Appellate Court was wrong in 
holding that there can be no sale and 
abandonment by a tenant who is out of 
possession. 


(1) 28 O, 868; 12 Ind. Deo. (N. a) 573, 
(2) 10 W. R. 15. 
(3) 20 A. 598; A. w. x. (1907) 185;4 A. L., J. 128. 
< nd. Cas. 277; 270, L. J. 219; 210, W. 
177; 44 O. 425, EN 
(5) 1 0. W. N. 246, 
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JUDGMENT.—In this case the defend. 
ant has set up two defences, first of 
all if is stated that the land was part 
of a Miras tenure of ‘which she was the 
holder and the second was adverse 
possession. Both the Courts have held 
that the first ground failed. The question 
that arises now is as regards the second 
ground. The Munsif has found .that the 
land was in possession of Sitanath as a 
tenant up to the year 1313, corresponding 
to 1906. He also appears to have accept. 
ed the case of the plaintiff that Site- 


nath got this land by inheritance from 
one Haridas, who is said to have held 
it as a tenant under the plaintiff, The 


Munsif then found that the tenancy was 
abandoned by Sitanath in i318 and was 
sold by him. This story of the sale and 
abandonment has not been accepted by 
the Subordinate Judge, who finds that 
Sitanath was not in possession of the 
disputed land within 12 years before the 
date of suit, and the account of the sale 
and abandonment is a gotup story. He 
does not, however, find that Sitanath was 
never a tenant nor in possession of the 
land at any time, and on this point reliance is 
placed by the appellant on the principle stated 
in the decision reported as Gunga Kumar 
Mitter v, Asutosh Gossumi (1) and some 
other decisions, that a grantor of a sub- 
ordinate tenure is nut bound to sue for 
trespasses committed against his tenant 
during the tenure and that his right of 
action accrues when the tenancy comes to 
an end. In order, therefore, to determine 
this part of the case it is necessary, in 
the first place, to ascertain whether Sita- 
nath held the tenancy under the plaintiff 
and what the nature of that tenancy was, 
and secondly, if Sitanath had such a 
tenancy when did it terminate. The 
learned Subordinate Judge does not seem 
to have realised that the time ran against 
the plaintiff, not from the date upon which 
the defendant got possession, but on the 
termination of Sitanath’s tenancy, if that 
existed. Thé tenancy might not in fact 
terminate until some time after Sitanath 
had lost possession. 

We must, therefore, set aside the judg- 
ment and decree of the Subordinate 
Judge and remand the case to him for 
re hearing after determination of the issues 
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If it be found as a faot 
that Sitanath never had the tenancy under 
the plaintiff, then the claim of the plaintiff 
for khas possession must be dismissed. 
Similarly if it be found that Sitanath 
had a tenancy but that the tenancy 
terminated more than 12 years before the 
institution of the suit, then also the 
plaintiff's claim mentioned must be dis- 
missed. But if it be found that thera 
was a tenancy of Sitanath under the 
plaintiff and the same terminated within 
12 years of suit, then .the plaintiff's 
claim is not barred. With these observations 
we must remit the case to the lower Appel- 
late Court for re-hearing of the appeal. 

Costs of this appeal will abide the 
result of the hearing. 
Case remanded. 


PUNJAB CHIEF COURT. 
Civin Revision Permios No. 725 or 1917, 
March 25, 1918, 

Present: —My. Justice Scott-Smith. 
WARYAM SINGH — Poaintive— 
PETITIONER 
te215us 


WADHAVA AND OTHERS— RESPONDANTA, 
Limitation Act (1 IK of 1908), ss. 5, 29, applicability 
of— Appeal, delay in filing—Review, whether sufficient 
cause—Provincial Insolvency Act (IIT of 1907), s. 46, 
appeal under—Eatenston of time. 

The Provincial Insolvency Act is a special law 
within the meaning of section 29 of the 
Limitation Act but inasmuch asitis not initself a 
complete Code, there is nothing to prevent the 
application thereto of the general provisions of the 
the Limitation Act. Such general provisions 


-do not ‘affect or alter’ the period prescribed by a 


special law, but only the manner in which that 
period is to be computed. [p. 589, col. 1.] 

The time occupied in prosecuting a review of 
judgment can be excluded, under section 5 of the 
Limitation Act, in computing the period of limitation 
for filing an appeal, provided the Appellate Court finds 
that there was a good ground for review and that the 
proceedings amount to sufficient cause within the 
meaning of that section. [p. 589, col, 2.] 


. Petition, under section 46 (1) of Act 
ILI of 1907, for revision of the order of 
the District Judge, Amritsar, dated the 
9th July 1917, affirming that of the Judge, 
Insolvents Estates Court, Amritsar, dated 
the 3rd January 1917, rejecting the ape 
plication, 
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Sodhi Charan Singh, for the Petitioner. 

Mesers. Sham Lal and Duni Chand for 
Mr, Ganpat Rai, for the Respondents. 

JUDGMENT.—This is an application 
for revision of an order of the District 
Judge of Amritsar rejecting as time-bar- 
red an appeal instituted in his Court under 
section 46 of the Provincial Insolvency Act. 
The order appealed azainst was passed by the 
Judge, Insolvency Estates Court, Amritsar, 
on the 3rd Jannary 1917. On thesame 
date an application for review was filed, 
which was rejected on tle 21st April 
1917. The appeal in the District Judge’s 
Court was filed on the 39th April 1917, 
and the appellant contended that the time 
oscupied by him in prosecuting the review 
should be excluded ; in other words, that 
the prosecution of the review application 
was a sufficient cause for not preferring 
an appeal within time within the meaning 
of section 5 of the Limitation Act, The 
District Judge holds that under section 29 
of the Limitation Act section 5 cannot be 
used for the purpose of extending the 
period of limitation “specially prescribed 
for an appeal by section 46 of the Fro- 
yincial Insolvency Act, which is a special 
law within the meaning of that ses- 
tion, 

Counsel for the’ petitioner relies on the 
oase- reported as Dropadi v. Hira Lal (1), 
wherein it was held that “The Provincial 
Insolvency Act is a special law within the 
meaning of section 29 of the Indian Limita- 
tion Act, but, inasmuch as it is not in itself 
a complete Code, there is nothing to prevent 
the application thereto of the general provi- 
sions of the Indian [imitation Act. Such 
general provisions do not ‘affect or alter’ 
the period prescribed by a special law, 
but only the manner in which that period 
is to be computed.” Ccunsel for the re- 


spondent relies upon Thakur Frasad v. 
Punno Lal (2), wherein it was held 
“that section 5 of the Indian Limita- 
tion Act, 1908, does-not apply to ap- 


plications contemplated by section 22 of the 
Provincial InsolvencyAct.” But in that case 
Dropadi y. Hira Lal (1) was distinguished and 
it is. in my opinion, clearly distinguishable. 
In accordance with Dropadi v. Hira Lal (1) I 
hold that the provisions of section 5 of the 


(1) 16 Ind. Cas, 149; 34 A. 496; 10 A. L. J. 3. 
(2) 20 Ind. Cas. €73; 35 A. 410; 11 A. L. J. 603. 
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Indian Limitation Act are clearly applicable 
to the present case. None of the cases quoted 
in the judgment of the learned District Judge 
are quite on all fours with the present 
case, and no other authority on all fours with 
it has been sited by Counsel in this Court, 
I, therefore, follow the ruling in Dropadi 
v. Hira Lal (1). and in accordance therewith 
allow this revision, and setting aside the order 
of the lower Appellate Court remand the 
appeal thereto. It will first consider whether 
‘the appellant had any ground for filing a 
review in the Insolvents Estates Court, and 
whether the review proceedings were ‘suffi- 
cient cause’ within the meaning of section 
ð of the Indian Limitation Act for pre- 
senting the appeal beyond the period of 
limitation prescribed by law. If it finds 
this in the affirmative, it will then deside 
the appeal on the merits. Costs wil] 
be costs in the case. 
Revision allowed, 





PUNJAB CHIEF COURT. 
Civit Revision Petrrion No. 29 or 1917. 
February 19, 1918, 
Present: — Mr. Justice Broadway, 
GANGA SAHAI—Peritiongr 
versus l 


BABU LAL AND otners— RESPONDENTS, 

Succession (Property Protection) Act (XIX of 
1841), ss. 3, 4—Application under 8. 3 - Subordinate 
Judge, jurisdiction of—3. 4, non-compliance with pro- 
visions of, efect of—Revision, whether lies—High Cowrt, 
power of interference of. 

An application was made under Act XIX of 1841 
to a Subordinate Judge, who was acting as an 
Additional Judge, for possession of property, moveable 
and immoveable, belonging to a deceased, on the 
allegation that the person holding the property was 
in wrongful possession of it and was wasting it. 
The defendant claimed that he was in rightful 
possession of the property. The Judge recorded 
some evidence on both sides and proceeded to pass 
an order under section 4 of the Act without making 
complete inquiries and without holding definitely 
that the applicant was prima facie entitled to the 
property and would be materially prejudiced if left 
to the ordinary remedy of a regular suit: 

Held, (1) that the Subordinate Judge had no juris- 
diction to deal with the application, as there was no 
evidence to show that there was auy general assign- 
ment of cases under the Act to him by the District 
Judge; [p. 591, cols. 1 & 2.) 

(2) that the proceedings were irregular, as the 
provisions of sections 3 and 4 of the Act were not 
complied with; [p. 591, col, 2.] 
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(3) but that the Chief Court would not interfere 
in revision inasmuch asa remedy by regular suit was 
open to the aggrieved party. [p. 594, col. 2.) 

The provisions of sections 3 and 4 of Act XIX of 
1841 arc imperative and a failure to comply with 
them is a material irregularity affording a guod 
ground for revision, but asa general rule the Chief 
Court will not interfere in revision unless if is 
satisfied that the person moving it has no other 
remedy open to him whereby he may ubtain the 
relief sought. [p. 691, gol. 2; p. 692, col. 1.] 


Petition, under section 44 of Ast III of 
1914, for revision of the order of the 
Additional Judg, Delhi, dated the 16th 
December 1916, granting respondents’ 
application. : 


Lala Moti Sagar, R. S , for the Petitioner. 
Messrs. Ruj Narain and Santanam, for the 
Respondents. 


JUDGMENT.—The 
are these:— l 

Ön the 20th August 1916 one Musammat 
Sheo Kaur died. She was the widow of one 
Kanhaya Lal. 

On the 29th August 1916 Babu Lal, 
Chajju Mal and Nibal singh filed an 
application in the Court of Lala Murari 
Lal under Act XIX of 1841 claiming 
to be entitled to -the property, move- 
able and immoveable, left by Musammat 
Sheo Kaur, which they alleged had been 
taken possession of by Gangu, son of Hira, 
in their absence and which the said Gangu 
was wasting. It was prayed that possession 
of the said property be made over to the 
applicants. Upon thie application Lala 
Murari Lal ordered the Civil Nazir to 
take steps to go to the spot and prepare an 
inventory of tbe property of the deceased and 
if there was a look on the property to place 
his seal thereon. 

On 3lst August 1916 the Nazir re- 
ported that he had affixed his seal to the 
-losk and filed a list of the immoveable 
property. 

Gangu, son of Hira, objected to the 
application and claimed that the property 
was in his possession rightly. His pleas 
were that the applicants were not related 
to the deceased Kanhaya Lal, who had 
been adopted out of his natural family by 
his maternal grandfather Sukh Lal, and had 
in turn adopted the objector. On 25th 
November 1916 Lala Murari Lal recorded 
the evidence produced by the applicants. 

This consists of the st«utements of:— 


facts of this oase 
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P. W. Nò. 1, Chajju, who propounded the 
following pedigree table:— 


en Ai ae 





Musammat | | | | 
Sheo Kaur ==Kanhaya Godhu, Jawahir Hira 
Lal Lal, Lal, 
died 10 
| years ago 
without 
Banke. Chajju. issue, 


and stated that Sheo Kaur had died in 
Shampur and thatthe property in question 
belonged to Kanhaya Lal. 

P. W. No. 2 Prabhu Dyal, who verified 
the above pedigree-table. 

P. W. No. 3 Bahadur Singh, Lambardar, 
who verified the said pedigree-table, as also 
did P. W. No. 4 Albel Singh and P. W. 
No. 5 Qadam Singh. 

The case was then adjourned to 2nd 
Dacember 1916 for the evidence of the ob- 
jector, when certain witnesses were ex- 
amined:—. 

W. No. 1 Chajjn Mal, who stated that 
Kanhaya had adopted Hira, the real 
fathe? of the objector, but not in his 
presence. The taxes were paid by Sheo 
Kaur up to her death, Hira Lal never 
having paid any so far as the witness knew. 

W. No, 2 Chuni Lal, a tenant of the 
property who stated that he had paid rent 
to Sheo Kaur up to her death and after 
that to Bholi. : 

W. No. 3 Debi Parshad, who stated that 
Hira was tbe adopted son of Sheo Kaur, 
the adoption having taken place 45 years 
ago. Sheo Kaur realized rents up to her 
death. Hira never realised rent so far as 
witness could say. 

An order was then recorded to the 
effect that the remaining witnesses were 
not present and were witnesses “from 
ontside.” A further opportunity for pro- 
ducing them was refused and 9th Decem- 
ber 1916 fixed for hearing arguments, on 
which date Counsel were heard and on 16th. 
December 1916 the order now under re- 
vision was passed, in which the appli- 
cation was granted. Mr. Mot: Sagar for 
the petitioner attacked the order on two 
main grounds:— 

I. That Lala Murari Lal, as a Sub- 
ordinate Judge, had no jurisdiction to deal 
with this application. 

11. That the proceedings in his Court 
were irregular as the provisions of sestions 
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3 and 4 of Act XIX of 1841 
been complied with, 
Mr. Raj Narain for the respondents 
contended that inasrouch as the petitioner 


had another ^ remedy, this Court should 
not entertain the revision petition and 


had not 


that in any vent no ground for interference’ 


had been made out. On the merits, he 


argued, the order passed by Lala Murari 
Lal was the only one possible ‘and that, 
therefore, substantial justice had been 
done. 


As to Mr. Moti Sagar’s first contention 
there is of course no doubt that Lala Murari 
Lal as a Subordinate Judge had no juris- 


diction in the matter. It war, however, 
contended that Lala Murari Lal had 
been gazetted an ‘Additional Judge” 


and that by some arrangement come to 
between him and the District Judge pro- 
seedings under this Act were made over 
to him for disposal. The application is 
headed as filed in the Court of “the Dis- 
trict Judge, Delhi.’ As a matter of fast, 
it was filed in the Court of Lala Marai 
Lal. It is ojear, therefore, that this parti- 
cular case was not assigred to him by tle 
District Judge, and beonly had jurisdiction 
if there had been any general assignment 
to him of oases under this Act. 

Of such general assignment there is no 
evidence, but Mr. Raj. Narain contended 
that it should be assumed that some such 
general assignment had been made. To 
this Mr. Moti Sagar took exception and 
urged that no such assumption sould or 
should be made. 

In Nirinjan Das-Jethu Mal 
Mal (l) it was held that the funotions 
of an Additional Judge as a Civil Court 
are confined to the cases made over to him 
by the District Judge, and itis only when 
an assignment of a case has been made that 
he exercises the powers of a District Judge. 

It seems to me that it would be 
most unsafe to assume that there had 
been auy such general assignment as is 
contended for. The proceedings in the 
vernacular record show that the seal .of 
the Court of the “Subordinate Judge, Ist 
Class” was affixed to every orderand pro- 
ceedings, and it seems to me clear that 
neither the District Judge nor Lala Murari 


(D 41 Ind, Cas. 42; 38 P, R.1917; 108 P.W, B 
917. 7 
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Lal realized the necessity for any assign- 
ment, 

They appear to kave concluded that the 
mere fact thata notification had issued aproint- 
ing Lala Murari Lal Additional Judge con- 
ferred on him the powers of a District Judge, 
and they acted on that assumption. As pointed 
out in Niringan Das-Jethu Mal w. Kirori Mal 
(1), this view was erroneous and in the present 
case I think that there san be no doubt 
that Lala Murari Lal had no jurisdiction. 

Again, there is considerable foree in Mr, 
Moti Sagar’s second ground of attack, 
My attention has been drawn to Musammat 
Jagoji yv. Manmohan Nath (2), Raji v. Lal 
Chand (8), Madan Gopal v., Narbada (4), 
Phul Chand Lal v. Kishmish Koer (5), Sato 
Koer v, Gopal Sahu (6), Abdul Rahiman vy. 
Kuiti Ahmed (7), Krishnasami Pannikondar v. 
Muthukrishna Pannikondar (2) and Papamma 
Y. Dollector af Godavari (9). In the most recent 
decision of thisCourt, Madan Gopal v. Narbada 
(4), it was held that the provisions of sections 


3 and 4 of Act XIX of I841 were 
imperative and that a failure to somply 
with them was a material irregularity 


affording a good ground for revision. 

Section 3 Jays down that the 
Judge must first inquire whether there are 
strong reasons fcr believing that the party 
in possession has no lawful title and that 
the applicant is really entitled and is likely 
to be materially prejudiced if left to the 
ordinary remedy of a regular suit. 

A perusal of the order passed in this 
case indicates that the Judge did not look 
at the matter from these points of view 
at all. A complete enquiry was not made 
and he proceeded to pass an order under 
section 4, without having first held definitely 
that the applicant was prima facie entitled 
to the property and would be materially 
prejudiced if left to the ordinary remedy 
of a regular suit. 

Mr. Raj Narain sought ta show 
that as a matter of fact his slients were 
entitled to the order prayed for, as the 

(2) 7 P. R. 1904; 37 P. L. R. 1904. 

(8) 138 P., R, 1906; 116 P. L, R. 1908. 

(4) 28 Ind. Cas, 248; 11 P. R. 1915; 17 P.L, R. 
1015) 6 Ind. Cas. 680; 11 O. L. J. 521. 

(6) 340. 929; 12 C. W. N. 65. 

(7) 10 M. 68; 3 Ind. Dee. (x. 8.) 798. 

(8) 24 M. 364; 11 M. L. J. 78. 

(9) 12 M. 341; 4 Ind, Dec. (N. 8.) 587, 
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matter was only as to who was to be 
given possession. Mr. Moti Sagar, how: 
ever, urged that the refusal to allow 
the production of witnesses, which were 
intended to prove the adoption alleged, 


seriously hampered his client and rendered it 


impossible for him to prove his allegation, 
which, if proved, would have shown that 
he was the direct heir and as such entitled 
to the property. As matters stand, it is 
difficult to form an opinion one way or the 
other, but what stands out prominently is 
that Lala Murari Lal in passing this order 
failed to appreciate the provisions of section 
3 of Act XIX of 1841. 

Both the grounds taken by Mr. Moti 
Sagar have been made out and are grounds 
for interference in revision. The question 
remains whether this Court should interfere? 
Admittedly Mr. Moti Sagar’s client has filed 
a regalar suit which is pending. Mr. Raj 
Narain contended that in such circumstances 
this Court ought not to interfere and in 
support referred me to Shiva Nathaji v. 
Joma Kashinath (10), Jott Mal v. Coates 
(11), Brij Lal v. Harji Mal (12), Punjab 
National Bank v. Salamat Singh (13), 
Fazal Din v. Narain Singh (14) and Ahmad 
Din Anis-ul-Rahman v. Atlas Trading Co. 
, (15). 

ee Joti Mal v. Coates (11), Shiva 
Nathaji v. Joma Kashinath (10) was re- 
ferred to and it was held that asa 
general rule this Court will not interfere 
in revision unless it is satisfied that the 
person moving it has no other remedy open 
to him whereby he may obtain the relief 
sought, (The case was not under this 
Ast.) : 

In Brij Dalv. Harja Mal (12), Reid, J.,declin- 
ed to interfere in revision as the petitioner bad 
an action against the respondent. In Punjab 
National Bank v. Slamat Singh (13) the 
above decisions were referred to by J ohnstone, 
J., who declined to interfere in revision as 
the petitioner had another legal remedy. 

In Fazal Din v» Narain Singh (14) Johnstone 
and Hurry, JJ., laid down that the practice 


(10) 7 B. 84); 7 Ind. Jur. 656; 4 Ind. Dec. (N. g.) 


9. 
in 15 P. R. 1901: 80 P. L. B. 1901. 
(12) 8 P. R. 1903: 31 P. L. R. 1903. 
(1a) 82 P. R. 1905; 199 P L. R. 1905, 
(14) 128 P. R. 1908; 119 P. L. R, 1998, 
(15) 31 Ind. Cas. 80; 66 P. R. 1915; 146 P. W. B. 
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of this Court is to refuse to exercise its 
powers of revision in cases in which the 
party professing to be injared has another 
legal remedy open to him. This case dealt 
specially with section 295, Civil Procedure 
Code (old Code). 

“- In Ahmad Din Ants-ur-Rahman v. Atlas 
Trading Oo. (15) LeRossignol and Shadi 
Lal, JJ., declined to exeraise their revisional 
powers partly at least on the same ground, 
vz. that the appellant (in that case) had 
another remedy by way of regular suit. 

Mr. Moti Sagar in reply referred me to 
Ghurkn Mal v. Durga Devi (16), in which 
Johnstone, J., held that “the correct doctrine 
appeared to be that this Court shall not 
ordinarily interefere on the revision side in 
cases under Act XIX of 1841 but that 
where an erroneous order has plainly been 
passed likely seriously to prejudice a party 
and likely to cause serious embarrassment 
in the future, intervention is right and 
proper.” It was then sought to show that 
non-interference would in this case cause 
serious embarrassment and would seriously 
prejudice the petitioner in the future, who 
would have to prove his case in the regular 
suit, whereas if the other side were left 
to sue the onus would lie on them. As 
against this Mr. Raj Narain contended that 
the question of onus did not really depend 
on the decision of this revision, inasmuch 
as the petitioner based his claim to the 
property on certain adoptions which in any 
event if would be for him to prove. 

On the question of onus I refrain 
from expressing any opinion, but after 
giving thiscase my most careful considera- 
tion I feel sonstrained to follow the general 
practice of this Court as laid down in Joti Mal 
y. Coates (11) and consistently adhered to up 
tc the present time. 

In coming to this econelusion I have 
taken into consideration the fact that not 
only bas the petitioner another remedy open 
to him but that he has already availed 
himself of this remedy and has instituted a 
suit for the property in question. 

I accordingly dismiss this petition but in 
the oireumstances leave the parties to bear 
their own costs in this Court, 


Petition dismissed. 


(16) 10 Ind. Cas. 820; 65 P. L, R. 1911; 223 P. W, 
R. 1911, 
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GRANDE VENKATA RATNAM V, CORFORATION OF CALCUITA, 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No, 85 ox 1918 AND 
Criminal Revision Nos, 193 ro 195 or 1918. 
May 21, 1918. 

Present:—Justice Sir John Woodroffe, Kt, . 
April 9, 1918, 
Fresent:—Justice Sir Charles Chitty, Kr, 
and Mr Justice Smither. 
GRANDE VENKATA RATNAM— 
APPELLANT IN ORIMINAL APPEAL NO, 85 AND 
PETITIONER IN ORIMINAL Revision Nos. 193 
AND 194 or 1918 
VETSUS 
CORPORATION or CALCUTTA— 
RESPONDENT AND OPPOSITE Party IN BOTH, 
In Criminat Revision No. 195 or 1918 
NITY CHARAN HAZRA— PETITIONER 


; TETSUS 
Tar CORPORATION or CALCUTTA — 


OPPOSITE PARTY, 

Criminal Procedure Code (Act Y of 1898), ss. 
428, 429—Difference' of opinion between Judges of 
Division Bench—Reference to third Judge— Duty 
of Judge to whom case veferred—Ezpert evidence, 
whether can be contradicted by reference to passages 
in technical works—Criminal trial— Accused on trial 
tm several cases—Hvidence in one case whether can 
be used in other cases— Procedure~ Calcutta Muni- 
cipal Act (III of 1899), as amended by the Calcutta 
Municipal Amendment Act of 1917, s. 495 A (tj 
Adulteration of ghee—Proof. 

Where on a difference of opinion between the 
two Judges of a Criminal Revisional Bench of the 
High Court, the case is referred toa third Judge, 
the third Judge will not differ upon a point on 
which both the referring Judges are agreed, unless 
there are strong grounds for doing go [p. 602, col. J.] 

Where an expert witness has been examined on 
a scientific subject in support of the prosecution, 
passages in scientific treatises cannot be used by 
the defence in refutation of the expert's opinion, 
unless those passages have been put to 
secution expert and unless notice has been given to 
him by cross-examination of ihe deductions which 
the defence seek to draw from them, so that ke 
may give an answer if he can. [p. 602, col. 2] 

In a prosecution for adulteration of ghee, it would 
not be safe to rely on technical treatises alone 
. without the aid of an expert to whom their alleged 
effect may be put fp, 603, col. 2.] 


Quzre.— Whether where several cages against the 
saine accnsed brought by the same complainant 
aro tried together evidence taken in one case can 
be used in other cases even with consent. 

Ina prosecution for adulteration of ghee the 
accused having been convicted, moved the High 
Court in revision. The Judges of the Criminal 
Revisional Bench were of opinion that the facts as 
they stood were .not sufficient to justify a con- 
viction, but while one of them was for acquittal, 
the other was for are-trial. The matter being res 
ferred to a third Judge: i 


28 


the pro-— 


Held, that asthe case was of great public im- 
portance, & re-trial oughtto take place de novo and 
the procedure laid down in section 428, Criminal 
Procedure Code, should not be adopted even if the 
section were applicable to the cage. [p, 604, col. 1.) 


Criminal appeal and revision against the 
orders of the Municipal Magistrate, Calontta, 
dated the 22nd December 1917 und 12th 
Jaruary 1918, 

FACTS appear from the judgment. 

Mr, Norion (with him Babus Manmatha Nath 
Mukherjee and Bankim Ohendra Mukherjee), for 
the Petitionersandthe Appellant:— Thefindings 
arrived at by the learned Municipal Magistrate 
eannot warrant conviction. Upon the standard 
autborities relied upon by the Corporation 
Aralyst, I say that the ghee in this case cannot 
be condemned as impure. The test adopted by 
the Corporation Analyst to detest vegetable- 
oil dces not prove adulteration at all, It 
is an admitted fact that if animals are 
fed largely with oil-cakes, the ghee from 
their milk would give the reastion which 
the analyst got. If the ghee is found to 
contain any thing which comes through the 
animal and not anything foreign which 
is intreduced by any human agency, it 
cannot be called adulterated under the 
Act. The standard authorities can be 
referred to for the purpose of showing 
that there was no adulteration. It is 
admitted that the standard of pure ghee 
varies with the locality, climate, season 
of the year and various other factors. 
The Corporation Analyst also admits that. 
The Corporation have ne standard with 
reference to Madras ghee. So they cannot 
prosecute for adulteration determined by 
reference to a standard which admittedly 
does not apply to Madras ghee. Moreover, 
it is doubtful whether the Corporation can 
successfully prosecute for adulteration deter- 
mined with reference to any standard at all; 
the Act not having antborised them to fix any 
standard and prosecute dealers in ghee with 
reference to a standard. The English Act 
expressly authorises the fixing of a standard, 

[Cuirry, J.—Is it nota fact thatthe fixing 
of a standard will be in favour of the dealer? | 

Not necessarily so. The fixing of 
standard would condemn ghee of lower 
standard, though undoubtedly pure, If 
the Act had fixed a standard or anthoria- 
ed the fixing of a standard, the dealers 
weuld have known their position, 


594 


INDIAN CASEŠ, 


(1918 


GRANDE VENKATA RATNAM YV. CORPORATION OF CALCUTTA. 


- [Curtry, J.—The Corporation should have 
analysed the stuff and found out that it 
contained impurities before they prosecuted 
for adulteration. | 

Mr. Gibbons (Advocate-General), (with him 
Babu Satyendra Nath Mukherjee, for the 
Opposite Party,— The findings of the Magis- 
trate are enough to support a sonviction. 
The standard fixed by the Corporation is not 
higher than it should be. If the Corpo- 
ration standard is not proper, I would 
ask the Court to fix a standard upon the 
evidence jin this oase. The standard 
raises & presumption, and if there are 
any abnormal circumstances, which would 
necessitate the fixing of a lower standard, 
they must be proved by the other side. 

JUDGMENT, 

Onitry, J. (April 9, 1918.)—On 31st Octo» 
ber 1917, Dr. S.N. Ghosh, Food Inspestor 
to the Corporation of Calcutta purchased at 
the shop of the appellant Grande Venkata 
Ratnam, 103 Darmhata Street, ghee of 
two kinds, or brands for analysis at the 
Corporation Laboratory. The first was 
sold as “Gauranga Brand from Guntur”, 
and the second ‘as “Sagore” ghee. Both 
come, aS we understand, from the Madras 
Presidency, The ghee was analysed and 
a prosecution of the appellant ordered in 
respect of each lot. The cases came on 
together before the Municipal Magistrate, 
who on 22nd December 1917, convicted 
the appellant in both cases and inflicted 
fines of Rs. 200 and Rs. 120 respectively. 
On 27th November 1917, Dr. S. N, Ghosh 
had purchased another lot of Gauranga 
brand ghee at the appellant’s shop also 
for analysis. In that case, too, after 
analysis a prosecution was ordered both 
of the appellant, and of his salesman Nitai 
Charan Hazra. The trial took place on 
12th January 1918, and resulted in a 
conviction of both accused. The appellant 
haying a previous conviction against him 
was fined Rs. 500 while Nitai Charan 
Hazra was fined Rs. 100. It should be 
stated that when the last case was called 
on, neither of the accused nor their Pleader 
was present. This case was accordingly 
decided against them ez parte. In the two 
earlier cases being non-appealable Grande 
Venkata Ratnam applied to this Court fcr 
the exercise of its revisional powers, 
Nitai Charan Hazra also prescenied a 


petition in his case in which no appeal 
lay. While those cases were before us it 
transpired that Grande Venkata Ratnam 
proposed to file an appeal against the 
conviction and sentence of Rs. 500. We 
accordingly when admitting that appeal 
directed that the revision cases should be 
considered -along with it. That has been 
done, and arguments were addressed to us 
in all the cases on behalf of the two 
accused and also of the Corporation. The 
convictions were for breaches of section 
495A (1) of the Caloutta Municipal Act, 
1899, as amended by the Caloutta Municipal 
(Amendment) Act, 1917. The punishment is 
laid down in the schedule to section 574 as 
amended by the same Act. The object 
of this resent legislation is to ensure the 
sale of pure ghee in the market by clearly 
defining what will be regarded as adultera- 
tion, and prescribing severe penalties for 
the offences connected with it. In my 
opinion neither of the accused now before 
the Court, is deserving of much sympathy 
In the two oases against him in December 
last Grande Venkata Ratnam did not 
attempt to rebut the evidence of the 
analyst beyond cross examining him at 
some length. His Pleader at first intimat- 
ed that the accused would call rebutting 
evidence, but he afterwards withdrew from 
that position and allowed the decision to 
go on the uncontradicted evidence of 
the analyst. The second case against 
Grande Venkata Ratnam and his salesman 
Nitai Charan Hazra was allowed to go 
ex parte, and it is not suggested that they 
have shown reasonable and sufficient cause 
for their mnon-appearance on the day of 
hearing. They ask us that the case should 
be re-heard and state by their Counsel 
that they are now prepared with expert 
evidence to meet that of the analyst on 
the strength of which they have been 
sonvicted. The question before the Court 
was and is a simple question of fact:— 
Was the ghee sold by the accused adulterated © 
within the definition of adulteration 
in section 3 as amended. In Revision 
Cases Nos.198and 194 the Magistrate pro- 
ceeded on the uncontradicted testimony of 
the analyst. In revision, apart from the 
general principle that this Court will nof 
lightly disturb findings of fact, it wonld 
hardlly be said that the Magistrate was 
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wrong in accepting that evidence. In Revi- 
sion Case No. 195 the same remarks apply. 
In the appeal, however, this Court can 
and must go into the questions of fast, 
and if was strenuously argued that the 
deductions of the analyst were erroneous. 
Counsel for the accused attempted to show 
this by more or less cursory references to 
the treatises, which the analyst admitted, 
were leading authorities on the subject 
of butter analysis. With copies of two 
of these, we were supplied by the courtesy 
of the learned Advocate General who 
appeared for the Corporation. Dairy Che- 
mistry by H. D, Richmond F., I. C. (1914) 
and Volume II of Chemical Teshnicalogy 
and Analysis of Oils, Fats and Waxes, by 
Dr. J. Lewkowitsch M. A.F.I. C. (5th 
Edition 1914). Some articles in the Analyst 
Magazine were also referred to. In sonnes- 
tion with these books I see that one or 
more of them were marked as exbibits 
in the Magistrate’s Court. In my opinion 
this procedure was incorrect if it were 
intended thereby to make these books and 
all their contents evidence in the case, 
The use of such books by the Court is 
regulated by sections 57 and 60 of the 
Evidence Act. The former section first 
enumerates thirteen fasts of which the 
Court may take judicial notice. The pen- 
ultimate paragraph of the section says:—~ 
“In all these cases and also on all matters 
of public history, literature science, or art 
the Court may resort for its aid to appro- 
priate books or documents of -reference,” 
This section does not justify the Court 
in treating the opinions or deductions of 
the authors of such books as evidence in 
the case whether to supplement or rebut 
that already given. Section 60, however, 
allows the opinion of experts expressed 
in any treatise commonly offered for sale 
and the grounds on which such opinions 
are held, to be proved by the production 
of such treatises in circumstances which 
no doubt apply in the present cases. The 
conclusion seems to be that books of refer- 
ence may be used by the Court on matters 
(inter alia) of science to aid it in coming 
to a right understanding of and sonelu- 
sion upon the evidence’ given, while 
treatises may be referred to in order to 
ascertain the opinions of experts who can- 
not be called, and the grounds on which 


such opinions are held. In these cases 
the direct evidence on the record, relat- 
ing to the quality of the ghee in question 
consists of the sworn testimony of the 
analyst, which stands alone and uncontra- 
dicted. I think that we should be very 
careful to avoid introdusing into the case 
extraneous facts culled from text books, 
and also to refrain from basing a desi- 
gion on opinions, the precise applicability 
of which to the ghee in question it is 
impossible to gauge. This is an error which 
was strongly condemned by the Judicial 
Committee of the Privy Council in case 
of Sajid Ali v. Ibad Ali (1). We may, 
however, usefully refer to these books in 
order to comprehend and appraise correct- 
ly the evidence of the expert, who has 
actually analysed the ghee in question 
and gives on oath his opinion as to the 
result of such analysis. It would, I think, 
be dangerous to base the deaision of the 
Court solely on the evidence of books 
whether for a conviction or an acquittal. 

There are, however, several reasons which 
lead me to think that the investigation in 
these cases has not been altogether satis- 
fastory and I should, therefore, be all the 
more willing to accede to the request of the 
appellant and Nitai Charan Hazra for a retrial, 

It need hardly be said that this is a 
matter which vitally concerns the public 
of this city. Bayers and sonsumers of ghee 
may rightly elaim to be protected against 
adulteration ofan article of almost universal 
sonsumption; on the other hand, it is 
due to purveyors charged with offences 
under the Act as to all accused persons, 
that they should not be convicted unless such 
offenses are clearly brought home to them. 

Now the analyst confessedly applied four 
tests to the ghee in question for tha 
purpose of detecting whether it contained 
foreign fats or vegetable oils. Those pro- 
cesses are known asthe Reichart Wollny, 
the Butyro-refrastive, the Saponification (or 
Koettstorfer’s) and Wellman’s tests. The 
last is for the detestion of vegetable oils, 
and is apparently the least reliable. The 
one on which the analyst in these cases, 
and the text books writers set most value, 
is the Reichart Wollny process for tho oal- 
sulation of soluble fatty asids. I assume 


(1) 230. 1at p 14,22 LA. 171;6 Sar, BOS 
627; 12 Ind. Dec. (x s.) 1 (P. O.) 
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that the remarks on’ butter analysis in the 
treatises will apply equally to ghee, which 
as I understand. is butter from which all 
water and putrescible substances have been 
removed. Now I have no intention (even 
if I were’ competent to do so) of disouss- 
ing the respective merits of these various 
processes. This much, however, may be 
gathered by a reference to. the treatises 
before us, that, while these processes are uni- 
versally used for the detection of the adultera- 
tion of butter by the introduction of foreign 
fats or vegetable oils, still none of them 
affords an absolutely certain test. For instance, 
in these cases the analyst has taken the 
Reichart Wollny figure of 20 as his standard 
of purity and is prepared to 
adulterated, buffalo ghees which do not at: 
least closely approximate to that figure. But 
it appears that the figure varies very much, 
that you may have genuine butters which 
g:ve a Reichart Wollny figure of only 18 or 
even less, while adulterated butters may 
give over 30. It depends ona number of 
conditions, climate, feeding, housing, period 
of lactation, and so forth. So, too, with 
the other processes. The analyst informed 
the Court that the Corporation had adopted 
a standard of pure ghee based on the 
observations of some 20 cr 25 years, a Reichart 
Wollny figure of 30 for buffalo and 25 to 27 
for sow ghee, a Butyro-refractive index of 
between 40 and 42, and an aversge 
Saponifisation value (Koettstorfer’s) of 229 
for buffalo and 227 for sow ghee. It was 
argued for the appellant that the Ccrpora- 
‘tion bad no power to fix any such standard, 
but that if they did, it should be published 
so that purveycrs of ghee might at least 
know to what standard they must conform, 
To this the learned Advocate-General 
replied that if the Corporation did not fix 
of a standard, or did not fix one which the 
Court conld accept, then tke Court must 
fix its own standard. In one sense the 
fixing of a standard is no doubt in favcur 
of a seller who is brought before the Court, 
because a standard sa fixed would probably 
allow as pure ghee something that was 
not absolutely pure. In the English Acts 
we find that in some respects standards are. 
fixed by the Acts themselves as in the 
Butter and Margarine Act, 1907, section, 
4, Sometimes it is.left for the Board of 
Agriculture to determine as in the Sale of 


stamp as. 


Food and Drugs Ast, 1899,- section, 4.. As, 
our Act stands, the only standard is that, 
the ghee must- not contain any substance: 
which is not derived-exclusively from milk, 
and must be unadulterated, with reference. 
to the definition of adulteration: It appears. 
to me (but I speak as a-lay: man in such 
matters) that the only satisfactory .course. 
would be to make a quantitative analysis of. 
the ghee in question, an .analysis which. 
will reveal accurately its component parts.. 
It will then be -for the Court to say 
whether there has been such an adulteration, 
as would justify a conviction under the. 
Act. Other points were urged before us, 
some of which I think also call for further. 
consideration. For instance, the adoption in 
the Corporation laboratory of this standard, 

appears to be based on the analysis of mille 
from herds of cows or buffaloes at Ahmedabad, 

Aligarh and Dinapur,- It has not been 
found how far that will hold good fcr 
ghee manufactured from the milk of cows 
or buffaloes in the Madras Presidency where 
the conditions of climate, food, housing ete., 
may not be the same. There is a small 
point with regard to the charge which was 
not so far as I remember, dealt with in argn-. 
ment. The charge alleges adulteration only by 
the inclusion of foreign fats. The evidence and , 
the convictions proceeded on the presence in 
the ghee of vegetable oils. This was irregular. 
If the nature of the adulteration relied upon 
be stated at all, it should be stated fully 
and correctly. It was conceded that 
Welman’s test was not certain. There are 
foods, e.g., cotton-seed, whioh may account 
for .the presence of vegetable oils: in the 
milk. This is a:matter which should not 
be -left to vague inference, but should be 
precisely determined. 

It may be noted that: by section 507 
(5) (as amended) the report of a certified 
anslyst shall be sufficient evidence of the result 
of such analysis. It was not necessary, therefore, 
to call the analyst in this case if (as I under- 
stand) be is so certified. His report, if 
put in, would prove the result. -of the 
analysis. As, however, he was called and 
gave his reasons and those reasons, in the 
earlier cases were called in .question, it 
seems only fair that the qnesuen should be 
further investigated. 

. As the cases stand, I do not feel myself 
able jto, say” pire that the analyst ig 
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wrong. At the same time I baye doubts 
as to his being right. His pronouncement 
of the percentages of foreign fats present 
‘in the ghee appears to be derived by rule 
of three. ‘That may be correct but does it 
‘necessarily follow? 


For these reasons, 1 think that in all 
these cases the proper course is to order 
a retrial de novo. I would accordingly set 
aside the convictions and sentences and 
remand the cases to the Municipal Magistrate 
for that purpose. As my learned brother 
does not concur in the order which I 
propose, the case must be laid before a 
third Judge under section 42%, Criminal 
Procedure Code. 


'SMITHER, J. (April 9, 1918.)—The Assistant 
Analyst to the Corporation applied certain 
processes of analysis tothe samples of gree, 
and obtained certain results. 

From these results he makes the deduction 
that the ghee had been adulterated with 
certain percentages of foreign fat. 

The principal defence contention is, that 
according to the standard works on the 
subject no such deduction can be made. 
In support of this contention, the defence 
relied on some of those works themselves, 
and on oross-examining the Assistant 
Analyst. The Magistrate says: ‘To this 
end, the learned Vakil has directed his 
cross-examination and he has laid under 
contribution certain standard works” and 
the Magistrate then specifies the works. 
The Magistrate ailowed the defence to rely 


on this evidence, and dealt with if, as 
being in evidence, in the judgment. He 
put exhibit marks on some of it. The 


Magistrate has not said under what section 
or for what reasons he took the evidence 
in. But I think he could take if and was 
right to take it. Under section 60, Evidence 
Act, the opinion of experts expressed in 
any treatise commonly offered for sale, and 
the grounds on which such opinions are 
held, may be proved by the production of 
such treatise, if the author cannot be 
called as a witness without an amount of 
delay or expense which the Court regards as 
unreasonable. 

The authors are admittedly English 
authorities. To get these witnesses before 
the Court, if possible at all, would involve 
great delay and expense. But their 


evidence is very material, The Assistant 
Analyst has applied. four tests. These 
experts, in these works, describe those 
tests, and the facts which those tests 


‘determine, and state what inference may 


be drawn from those facts. Also the 
Assistant Analyst has said that the 
Corporation standards for cow ghee agree 
with the English text-books standards 
for butter fat, and there could not be 
better evidence on that question than these 
works. The position of the articles in the 
soientiâs journals is not so clear, but I 
think they may be regarded as_ short 
treatises by experts. And as to all this 
evidence, had the Magistrate not allowed 
the defence to rely on it, the’ defence 
might perhaps have examined witnesses, 


Owing to the nature of the question 
raised 1 think the present are cases in 
which the works of experts are in some 
respects the best possible evidence, 


The convictions being based on dedus- 
tions made from facts ascertained by four 
processes of chemical analysis, we have to 
decide what facts those processes do 
ascertain and what deductions can be 
made from those facts. The treatises put 
in describe the four processes, and what 
fasts they ascertain, and the authors 
state what deductions may be made from 


those facts. So much at least of this 
evidence as somes under section €0, 
Evidense Act, should, I think, be as 


much gone into as if it had been given 
orally iu Court, by the experts themselves, 
It seems doubtful whetber good oral tes: 
timony was easily obtainable. The Magis- 
trate says in his judgment that the Cor- 
poration laboratory is the only place in 
this country where such analyses have 
been sarried on on an extensive soale. 


The most important test applied by the 
Assistant Analyst, as he himself says, and 
as the books show, is called the Reichart 
Wollny process. It is also called Reichart, 
and Reichart Meisel. Reichart’s own 
figures were on a different soale as he 
used only 24 instead of 5 grammes of 
the substance to be analysed, but in the 
books they have been multiplied so as to 
correspond with the Reichart Wollny 
figures. For the sake of brevity, the figures 
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obtained by this prosess may be spoken as 
the R. W. figures, 

The R. W. figure is the number of cubic 
centimetres of an alkali solution required 
to neutralize 100 cubic centimetres of a 
distillate of the soluble volatile fatty acids 
in five grammes of the substance under 
analysis, The great bulk of the dis- 
tillate is water, added during the process, 
the fatty acids are a very small part of 
it. Richmond describes the process, page 
317. The smaller the number of cubic 
centimetres of alkali solution required to 
neutralize the distillate, the less the amount 
of fatty acids in the distillate, At page 
353, Richmond says, thatany sample re- 
quiring less than 20 cubis centimetres may be 
taken as adulterated and any between 20 and 
28 should be further examined. All the 
sainples in the present case are between 
. these limits, and nearer the upper than the 
lower limit. 

The R. W. figure gives information 
only regarding the soluble volatile fatty 
acids. These are only a small portion 
of the total batter fata, I cannot find 
anywhere that they are so much as 7 
per cent. On page 809, Lewkowitsch gives 
a table, in which they are 6-50 per cent, 
in very rich butter, and 5:00 in very 
poor butter. About &6. per sent. of the 
butter fats are non-volatile (Lewkowitsch, 

‘tables, page 808). 
' The Assistant Analyst says that he 
has analysed 20 or 25 samples of known 
pure ghee, and thatthe minimum R. W., 
figure is 25 to 27 for cow ghee and 30 
fer buffalo ghee. He admits that the 
results might be lower, if the animals 
were poorly fed, or not properly stalled. 

The samples in these cases gave figures 
of 24:9, 26-6 and 27-1. 

Rishmond, page 822, saya that out of 
100 samples, 3 will probably yield a figure 
over 3C cubic centimetres and &6 between 26 
and 30, and 7 between 25 and 26, and 3 
below 25 and all samples below 25 should 
be looked on as “suspicious” and further 
investigated. 

Lewkowitsch, page 822 says: “From the 
analysis of many thousands of samples of 
butter fat, the fact has been determined 
that the Reichart value is by no means 
so constant as Reichart’s researches have 
led us to believe, the quantity of volatile 


acids being influenced to a notable extent 
by the season, the nature of the food, 
the period of lactation” etc. He then gives 
tables, and at page 524 he gives 25:7 for 
India from a work on Indian ghee, and at 
page 825 he says that the R. W. 
figures vary considerably in different coun- 
fries and in different seasons of the year, 
and that it appears unjust to fix a mini- 
mum limit, but for practical purposes 
analysts have adopted a minimum of 24 
in England and France, and 25 in 
Germany and 23 in Sweden, buf an enor- 
mous amount of evidence bas been pub- 
lished to show that under certain con- 
ditions the R. W. value of genuine butter 
fat may fall, and indeed does fall,- below 
these limits. At page 839 he gives 34 
samples, with ‘R. W. figures from 
19-9 to 20:1 and at page &29 he mentions 
cases of stall fed cows, largely fed on oil 
cakes, giving butter with values of only 
15-4 and 17-6 which rose greatly when 
the cows were fed on grass. Here we 
have both his opinion, that it is unjust 
to fix a minimum limit, and grounds for it. . 

Reading these authorities, I find that 
the R. W. figures indicate whether the 
substance under analysis has a normal 
proportion of soluble volatile fatty acids. 
The great mass of the substance will be 
other fats, but usually 4% to 6% per cent. 
will be soluble volatile fatty acids, and 
the R. W. figure indicates whether such 
a percentage of those particular fatty 
acids is present. Ifon tbe R. W. figures 
the percentage of volatile soluble fatty 
acids is low, there is a case for further 
investigation. Richmond would take any- 
thing under 20 to be adulterated (page 
353) but a pure butter may give figure 
as low as 14 (page 322) though this is 
rare, 


I eannot find anything to justify the 
conclusion that if the volatile fatty acids, 
constituting 5 or 6 per cent, of the whole, 
are deficient, judged by a standard, by 
17 per cent. or about one sixth, all the 
other constituents of the substance are 
proportionately deficient, and that the 
total deficiency has been replaced by a 
foreign fat. 


I fnd that in some sountries, standards 
have been fixed by the Legialature, enabling 
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adulteration when 

standard (R. W.). 
such standard has been made, 
adulteration with foreign fat 
has to be proved without the aid 
of such presumption. I notice, however, 
that the standards set up by the Cor- 
poration are higher than any that I can 
find set up by any Legislature. The stand- 
ard fixed in the United States, by an 
Act of 1902 is 24 (lewkowitsch, 814) 
and in Italy (page 815) 26, while any- 
thing between 20 and 25 is “suspicions” 

As to the standard adopted by the 
Corporation, of 30, for buffalo ghee, the 
Magistrate points out that at page 399, 
Richmond says that one J. N. Dutt got 
that figure and he refers to the analyst. 
At page 398 (Richmond) 26:2 is given 
for the buffalo in Europe. 

In the tables on page 807, Lewkowitsch 
gives 18-24 for the Indian buffalo. On this 
figure all the samples in these cases are satis- 
factory. 

The Magistrate refers’ to pages 345 and 
346 of the Analyst for June 1910. On the 
other hand, in the Desember number for 
1919, of the Journal of the Sosiety of 
Chemical Industry, page 1428, the value 
for buffalo ghee is given as 18: 24 and this 
figure having attracted attention, an article 
appeared in the Analyst for 1911, page 
393. This was laid before us, by the 
learned Advocate General. In it the re- 
porters say, “Of all the samples we have 
examined, none have led us to suppose that 
pure ghee has anything but a high R. 
W. value usually approaching or even 
exceeding 30”, It may here be noticed 
that they put 30 ator near the maximum. 
The Corporation standard makes it a 
minimum. They then give a table in which 
in every instance the figure is below 30, 
though two are passed as pure, and one, 
with a figureof 24°4, is noted as doubtful. 
This led to another article, page 140, Analyst 
April 1917 giving figures of 18-9, 1879, 27, 
and 30:2 for buffalo ghee, and stating that 
in the Analyst for 1915, pages 40 and 284, 
values are reported between 24 and 25. 
The Corporation standard of 30 is high, in 
comparison with the values to be found 
in Richmond’s and lLewkowitsch works. 
As a minimum standard it is supported 
only by the figure of J. N. Dutt, gn all 


Courts to presume 
butter is below the 
Here no 
and the 
chargad, 


other figures itis too high. On the articles 
in the Journals, if they be evidence, pure 
ghee may give much lower figures. The 
Assistant Analyst says he has himeelf exa- 
mined 20 and 25 samples of known pure 
ghee, and none gave a figure of less than 
80. All these samples were from Northern 
India, Ahmedabad, Dinapur and Aligarh. It 
has been seen that differences of oslimate, 
feeding, eto. affect the R. W. figures greatly. 
Lewkowitsch gives tables (pages £23, 824 
and €25) showing how in the same country 
it will have a great range, as in Italy 


from 19:8 to 3014 and in Belgium from . 


19-8 to 86°85. 

The ghee in dispute in the present cases 
comes from Southern India. We have no 
evidence at all that the climate sonditions, 
food, etc. are the same there as in Northern 
India, and it is not probable. Even if the 
standard of 380 be oorrect for Aligarh, 
Ahmedabad and Dinapore, we cannot apply 
it in this case. 

I have already pointed out that if we 
had a standard, failure to pass it would not 


prove the presence of foreign fat. It would be 
cause for suspicion. In itself it proves 
only a deficiency of certain substances 


which at the most are:some 64 per cent. of the 
total fats. There may be such a deficienay 
in a pure ghee or, if the ghee benot pure, 
the adulteration .may be with something 
else than foreign fat, for example, if may 
be with vegetable oil, as in the tables on 
page 839, Tewkowitsch. 

The Assistant Analyst says that the 
Corporation standards for cow ghee agree 
with the standards for pure butter fats in 
the English text-books. He says the mini- 
mum is 25 to 27. But Richmond takes 
20 as a minimum (page 353) below which 
he takes a sample to be adulterated and 
Lewkowitsch (page 823) gives figures below 
25 as the standards recognised for practical 
purposes in France, England and Sweden: 
and expresses an opinion that any standard 
is unjust. The Assistant Analyst has relied 
less on the other tests. 

One of these is the Keottstorfer or 
Saponifisation value, which the Assistant 
Analyst describes as the number of milligram- 
mes of caustic potash required to saponify 
1 gramme of fat. The Corporation standards 
are 229 for buffalo ghee and 227 for sow 
ghee. These are average figures, not minimum, 
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The Assistant Analyst says the lowest 
figure found by him is 225. Koettstorfer 
himself (Richmond page 325) got 227 as 
an average, and found that the potash 
absorption varied from 29219 to 283-0 but 
the result found by other observers, for 
genuine butters, extended the limits to 218 
and 235. 

In the-tables given by lLewkowitsch 
(page 807) the figure for the Indian 
buffalo is 206-8, The figures in these cases 
far exceed this, being 220, 222 and 222, 

Another test figure obtained, is called the 
Butyro Refractive Index, a gure of certain 
results in refracting light. The figures for 
the samples in these cases are 44, 44 and 
45, The standard of the Ocrporation is 40 
to 42 asa maximum, 

The figure at page 807, Lewkowitsch is 
44°5 for the Indian buffaloe, by which 
2 out of these 3 samples would pass. But 
the text is of little value, even when 
a proper standard has keen ascertained. 
This is insisted on, At page 817, Lewkowitsch 
says that it is only a sorting test, and 
samples (page 818) lying outside the limits 
stated in the table, should be regarded as 
suspicious or abnormal and the table gives 
44°2 as the standard He repeats, page 
$20, that figures outside the number given 
in the table, do not point unmistakeably to 
adulteration, but to abnormality, 

Two of the figures in these cases are 
inside the limits in the table, and thus 
not even abnormal, The third is very little 
out. 

The last test applied, is called Wellman’s 
test. In thia process, if a green colour is 
obtained, vegetable oil is present. But this 
vegetable oil may come through the milk, 
from the cow’s food Lewkowitssh, pages 
819, 827, 828 ete. By feeding cows ex- 
cessively with sotton cakes, butter was got 
from those cows adulterated “through the 
cow” with. 80 per cent. oleomargarine. 
Here nothing that comes “through the cow” 
in its milk is adulteration. 

It bas been seen that the Corporation 
standards are severe, by the English test- 
books. The Assistant Analyst says that 
the Corporation standards for cow ghee in 
all these processes agree with those obtain- 
ing in English text books on butter fats. 
But it is Hot so. At least it is not so in 
the books shown to us, and the Assistant 


Analyst says that Richmond is the greatest 
authority on butter fats The Magistrate 
took from this Assistant Analyst a statement 
that his standards had been accepted by 
leading chemists in Calentta and the 
Magistrate relies in part on this for his 
conclusion. It is uot evidence. If any 
expert in Calontta is of opinion that any 
of these standards is correct, that opinion 
must be proved properly, before if can be 
considered, 

-As toa certificate under section 407 (5), 
I think it could be used as evidence of 
the actual results of the analysis 7. 6, 
that the R. W. figure was so much and 
the Butyro Refractive fgure so mush, and the 
saponification figure so mush, and the 
Welman’s test positive. It could not bė 
evidence as to what deductions could be 
made from those results, 

The convictions are based on deductions 
from those results, 

In my opinion the convictions cannot 
stand. No standard has been proved for 
Southern India. By the standard on page 
807, Lewkowitsch, all these samples are 
very satisfactory, except that for one thé 
"B. R. figure is “5 too high. The Corpora- 
tion standards appear severe. If they were 
correst, the only deduction that could“ be- 
made, according to the authorities produced, 
would be that the samples of ghee are 
‘suspicious, or abnormal. The actual presence 
of foreign fat would not be established. 

In fact, to uphold the conviction, in 
these cases we must havea standard, and 
we must be able, to make a presumption. 
There may be other teste, but none of the 
tests applied ascertain, or purport to 
ascertain, the actual presence of foreign 
fat To uphold the convictions we should 
have to presume the presence of foreign 
fat. if certain standards were not attained 
by those tests. We should have to say 
what the standards are:—Hither that the 
Corporation had proved its standards though 
it has made no experiments in Southern 
India or that some other standard had 
been proved, and then we should have ‘to 
presume that failure by those standards 
showed adulteration. In my opinion, wo 
standard has been proved for these ghee’ 
and it is doubtiul whether, if there is ‘to 
be a standard, ib must not be fixed by the 
Legislature or some authority empowered 
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by the Legislature to fix it. I think, too, 
that it is for the Legislature to create any 
presumption, when there is a standard, 
that foreign fat, or. other adulteration, 15 
present when the standard is not reached. 
Apart from such presumption, there is only 
more or less probability of adulteration, 
when such standards are not reached. There 
is no actual proof. A pure butter fat may 
have so low a figure, R. W. as 14, 
which is far lower than any standard 
established by Legislature, s0 far as I haye 
been able to discover, 

I agree that the convictions must be set 
aside. But I do not think that there 
should be a retrial. As I understand, the 
appellant’s petition, reading it as a whole, 
and as I understand the arguments, the 
defence contention is that the presecutiqn 
has failed to prove its case, and that there 
should be an acquittal but that if this 
Court holds that the prosecution evidence 
does, if unrebutted, justify a conviction, 
then, as the appellant was convicted in his 
-absence, the case should be tried again in 
his presence. The defence directed the 
whole or almost the whole, of its argu- 
ments: to show that the evidence did not 
_ prove the offence, and it did not want a 
-yetrial, if it could succeed on that conten- 
tion. 

The Magistrate did not disallow any 
evidence tendered by the prosecution or 
refuse the prosecution any time to produse 
evidence. 

The prosecution does not allege that 
any evidence has come into existense or 
. has become available now that did not 
exist, or was not available at the time of 
the trial. 


The evidence produced proves no offence. 
‘Tg order retrial, would be against the 
established principle that a retrial should not 
be ordered to enable the prosecution to 
fill up gaps in bis evidence. It is not of 
any importance that the cases in respects 
‘of these three samples of ghee should go 
on ‘any longer. An acquittal in them 
‘will not stand in the way of any fature 
‘prosecution, if . the accused commit an 
‘offence. 

“But it is important that in a criminal 
‘ease the prosecution should understand that 
it must put in all its evidence, and it 


will not be allowed to try again for a 
conviction, with more evidence, if it fatis 
in the first instance. 

I do not think that the accused should 
be made to go through their trials again. 
They should be acquitted. 

Babu Manmatha Nath Mukherjee (with him 
Babu Bankim Chandra Mukheriee), for the 
Petitioners and the Appellant:—Theonly point 
for your Lordship’s desision is whether or not 
there should be retrial. Both the learned 
Judges, who heard the oase were of 
opinion that the facts proved by the 
Corporation were not sufficient to support 
a conviction. Therefore according ta their 
opinion the petitioner is entitled to an 
acquittal. He should not be harassed by a 
retrial. Indeed there cannot be any retrial 
of a case in which the accused is acquitted. 
Refersto Durga Charan Sanyal v. Emperor (2). 

The judgment of Monkerjee, J., in 
Sarat Ohandra Mitra v. Emperor (8) is 
distinguishable. Here there was no 
difference between the learned Judges as 
to the guilt or otherwise of the accused. 
Both of them being of opinion that ‘there 
could be no conviction on the facts proved 
by the Corporation. 

[Here His Lordship intimated that he 
would hear arguments on the merits of 
the whole case in order to deside whether 
tbere should bea retrial or acquittal, and 
the case was argued on the merits}, 


JUDGMENT. 

Wooprorrs, J.~ This matter has been 
referred to me on a difference of opinion 
between my brothers Chitty, J. and Smither, 
J. It is to be observed that there ‘were 
before them three revision cases and one 
appeal. Strictly the revision cases and 
the appeal should have been dealt with 
separately. lf this had been done, then 
in the appeal the matter would have stood 
in this way. The trial from which the 
appeal arises, was heard er parte. There 
was then in this case only the proseaution 
evidence and no arcss-examization, It is 
doubtful whether under these circumstances 
the appeal, in which the facts were open, 
could succeed unless a retrial was ordered, 


(2)8 C. L. J. 59 at p. 63; 4 M. G.T, 148; 8 Cr L, 
J. 121. 

(8) 7 Ind. Cas. 641; 38 C. 202; 12 O, L. J. 294; 14 
€. W, N. 18;11-Cr. L. J. 615, 
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And it was doubtless for this reason that 
the accused asked for a retrial in the 
event of the Court holding that a prima 
facie case had been made ont. Again in 
‘the revision oases the Court would not 
ordinarily interfere on a question of fact, 
However, the cases were ordered to be 
heard together and apparently the evidence 
taken in one trial was used without 
objection, Whether this could be done 
even with consent, I need not enquire 
because I am going to order a retrial in 
all the cases. I mention the matter only 
to show that such an order is possibly 
more favourable to the aseused than that 
which might bave been made if the 
revision cases and the appeal had been 
heard separately. As matters now stand, 
-the accused has relied on evidence given 
in- other trials to make out a gase on the 
appeal on the facts. The matter being 
heard in this way, the sonclusions at 
which the learned Judges arrived, were 
these:— : 
Smither, J., thought that the accused 
should be acquitted, Chitty, J., disagreed 
and was of opinion that a new trial 
should be directed because the investiga- 
tion in these cases had not been altogether 
satisfactory and that as the cases stand, 
he did not feel himself able to say 
positively that the analyst was wrong 
and yet he had doubts of his being right, 
Both the learned Judges were thus of 
opinion that the facts as they stood, 
were not such as to justify a conviction, 
They were not, however, agreed that the 
accused should be acquitted: Chitty, J., 
being of opinion that there should be a 
retrial. It has consequently been argued 
that the only question before me is whether 
the accused should be acquitted or retried. 


Without deciding that the word “gase” 
does not include the whole oase it is 
plain that a third Jndge would not 


differ upon a point on which both the 
referring Judges were agreed unless thera 
were strong grounds for doing so. I am not 
going to do sohere. Itis then urged that 
I should acquit the accused on grounds 
stated in Smither, J.’s judgment and that 
Chitty, J., having held that the matter 
should be determined by quantitative 
analysis (whcih I understand from the 
prosecution is not here possible) no useful 


purpose would be served by a retrial. 
Exception bas been taken to the conclu- 
sion of Smither, J.’s judgment on the ground 
that it is largely based on passages fror 
technical treatises on analysis some of 
which were not put to the expert witness 
for the prosecution and to which-the prosecu- 
tion was entitled (particularly in a technical 
matter of this kind) to offer its explana- 
tion, that the learned Judge has failed-to 
distinguish between sow ghee and buffalo 
ghee with which we are here concerned 
and that neither the scientific process nor 
the books in which it is described and 
the results are recorded, justify his eon- 
clusions, which, if adopted, would, it is 
contended, render any prosecution for 
adulteration in future impossible. 

Objection was taken to the use to which 
the scientific treatises were put. I am 
not prepared, on the materials before me, 
to say that this objection is sustained. 
It seems to me, however, clear that the 
use of scientific treatises may lead to error 
if either those who so use them, are 
themselves not expert in the matter dealt 
with or are assisted by experts to whom 
passages relied upon may be put. At any 
rate, having no'expert knowledge myself 
IT am not prepared to deside this matter 
on conclusions drawn from tbe books 


‘without the assistanse of expert evidence. 


It is said for the defence that the 
matters on which they rely, were sub- 
stantially put to the prosecution but the 
Advooate-General says that in eleven 
instances this was not done and in part 
at least this is admitted. Not only should 
such passages be put to the prosecution 
expert but he should be given notice by 
cross-examination of the deductions which 
the defence seek to draw from them so 
that he may give an answer if he can. 


The cases under consideration, Are 
samples of buffalo ghee, such ghee being 
practically peculiar to India. For the 


accused it is not admitted that they are 
samples of pure buffalo ghee and it is 
suggested that itis possible that they may 
be pure buffalo ghee and cow ghee mixed; 
a mixture which it is said, is sold in the 
market. It is said that there are few 
recorded experiences as to its composition 
and nearly all European authorities on 
the analysis of butter fat are silent about 
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it. The R. W. figure for pure buffalo ghee 
is 30 and for pure cow ghee 25. 

It is said that the experience of the 
Corporation laboratory is based on the 
analysis of 3200 known genuine samples 
and 6,000 commercial samples of buffalo 
ghee. This they desire to prove on retrial. 

It is contended that the learned Judge 
has not correctly understood the opinions 
of the authors given in these books and has, 
in particular, failed to distinguish between 
cow and buffalo ghee. This is admitted as 
fo some passages'in the judgment though 
it ig said that the sonclusions refer to 
figures for Indian buffalo. Thus he sites 
Richmond and says that “all the samples 
in the present cases are between these 
limits and nearer the upper than the 
lower limit”. Richmond, however, speaks 
‘of cow ghee and not of buffalo ghee and 
it would seem that he “does not speak of 
the minimum Jimit of cow ghee. 

It is argued that the judgment of 
Smither, J., relies on a standard based 
chiefly on analysis of one sample from one 
individual buffalo which not only the 
author himself but other authorities 
considered as too low for buffalo ghee. 

I refer to the figure obtained by K. 
Menon one of Lewkowitsch who analysed 
only one sample of buffalo ghee sent from 
India, some'réferences do not make if clear 
if they deal with Indian buffalo. The 
R. M. “value of this buffalo product 
seems, ‘according to fhe other figures, 
abnormally low and would, it is said if 
accepted, lead to the passing of a con- 
siderable amount of adulterated ghee as 
pure. It may be stated that samples 
made in the laboratory from the milk of 
single animals may be pure and yet show 
low R. W. values: but it does not 
follow that such values are to ba considered 
normal, It may be observed also that 
buffalo ghee being peculiar to India there 
is no standard of it in the West and 
such standard has been fixed as the 
result of special research work here. It 
is contended that the principle on which 
the inference that a sample of butter fat 
is adulterated, is based, has not been 
understood. On the other hand, the 
learned Pleader for the defence argues 
that the reasoning of the analyst is 
fallacious and is not justified by the 


-he cannot say positively whether 


technical treatises produced. It does not 
appear that at any rate all the grounds 
on which the latter’s reasoning was based 
was (as I have already said) put to the 
analyst and J cannot assume, in the 
absence of explanation, that ‘the criticism 
of the analyst evidence is justified. 

It has been said, ib was admitted that 
the ghee oame from Gantur and it 
was suggested that there may he a 
special standard for commercial samples 
obtained from Gantur. It is true that the 
learned Judges seem to speak of this ghee 
as having come from Gantur.but I can- 
not find that there is any evidense of this 
or admission. The witness Dr. Ghose on 
the other hand, says in his evidence that 
the 
samples came from Gantur. Nor is. there 
any admission that I disscver: nor do I 


.see how it was possible for the Corpora- 


tion to admit a fact of which they had 
no knowledge. It is said then that if 
that be so, the  prosesntion fails, 


But it is no necessary part of the pro- 
secution case that the ghee comes from 
Gantur or anywhere else. They treat it 
as a commercial sample of ghee in the 
Calcutta market where it was bought. 
Reliance is placed by the defence on 
the note ‘of the prosecution -argument 
handed to me stating that all these 
analytical processes and limits -raise pre- 
sumption only, and positive opinion as to 
the purity or otherwise of any sample can- 
not, in the nature of the thing, be expect- 
ed. As it is conceded that in some cases 
the adulteration may be so obvious as to 
leave no manner of doubt, I understand 
this passage to mean that the remark 
was made as regards cases of adulteration 
with considerable similarity to pure ghee. 
Qn the whole, I am of opinion that points 
have been elaborated against the defence to 
a considerable extent in this Qourt on 
technical works; and that it would not be 
safe to rely on the books alone without 
the aid of an expert to whom their 
alleged effect may be put. This is the 
more necessary as the case is, as 
Chitty, J, puts it, of public importance. It 
is ‘true as ‘Smither, J., says, that an 
acquittal now will not stand in the 
way of any future prosecution if the 
accused committed an offence. But the- 
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prosecution contend that - 
Judge’s judgment “stands, ‘if will- not be 
possible to convist- any one in the future. 
Whether- this ba sa or not, I-- need not 
enquire; but:-this is- sufficient : to-show that 
questions of great importanca are raised 
which should. be Fuly put to the praegu 
tion witnesses. ` 
. It may be that on- E EEE trial the 
‘conclusion of Smither,- J, may be ‘justified 
but -I-‘am unable, ’on’ the ‘present materials 
and under- the - circamstanwes ‘stated, to 
-agies with ‘Smithér, J., that the aucteed 
-sheuld be acquitted: - Theré múst; WAGE O6 
be-a- rétrial. + `.: Fai U 

It has beeni suggested - by - the defence 
that if I-do ‘not: acquit : the- accused; I 
should not direst a retrial,.but -adt’ under 
section 428: Even if this ‘section weére 
in law applisable: to--the ‘case, I shonlkd 
‘not : in- faot apply it. The- proper order in 
‘this éase-is -a retrial. I, therefore, set aside 
“the convictions and sentences and order a 
‘retrial denovo- in all these: cases which I 
‘remand to’ the Municipal Magistrate for 
that purpose.- Both parties desire that 
the first Magistrate: who heard these 
eases, shonld -re-try them and I order 
accordingly. All fines, if paid, will be 
refunded, 
- Fetrial ordered, ` 
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Criminal Procedure Code (Act V of 1898), ss. 145, 
148—Jurisdiction—Refusal to admit evidence, effect of 
—Costs, whether can be awarded without notice to 
opposite party. í 

In a proceeding under section 145 of the Criminal 
Procedure Code, docrments of title are often of 
great assistance in arriving at a right conclusion 
upon the question of possession. 

Therefore where a Magistrate refuses to admit 
documents of title proposed to be, filed by a party 
toa proceeding under section 145 of the Criminal 
Procedure Code, he commits an error in the exercise 
* of his jurisdiction. [p. 603, col. 1.] 
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No order as to’ costs can be passéd-- under section’ 
148 of.the Criminal - Procedure. Code’withdut’ notice 


being given to the opposite party against - whom ‘the 


order is proposed to be made. [p. 606, cols, 11& 2.) . 
Criminal revision from an order of the 
ae Mczuffarpore, dated Marsh 28 
Mr. Gour Chandra Pal, for the Petitioner. 
Mr. Hart Nandan Sahay, for the .Oppesite 
Party. 
JUDGME NT —This - an 


application 


‘against. an order of the Magistate, dated the 


26th March 1918,.passed under. section 145 of 
the Code of Criminal ‘Procedure, declaring 
the first party to be in possession of. the 
property in dispute. ` 

The first ground is ‘that the Magistrate 
oral 
and documentary on behalf of ‘the second 
party in order to prove his possession, 
This application is based upon the follow- 
ing facts. 


After the preliminary proceedings apd 
adjournments, the oase was ultimately fixed 
for hearing for the 2lst of ‘March.. On 
that -date the parties filed their hazgris or ` 
list of witnesses in attendance. In that 
hist on behalf of the petitioner..sesond party 
there were the names.of two witnesses 
Baburam -Chamar and Kodai; Nos, .1. and 
2, On the 2ist March the case was not 
taken ‘up, as: the Court was busy in some 
‘other casé, and consequently .the present case 
was adjourned to the next day. the .22nd 
March. On that date, two witnesses,--one 
on behalf of the first party and another 
on behalf of the second party appear to have 
been examined, and the case was ordered 
to be laken up on Sunday at 9 «a. Mm. 
(24th March). On the 24th March some 
witnesses on both sides were examined. 
Dwarika Rai the second party was ill on 
that date, and on his behalf Raghu Rai, Bartu 
Chamar and Kari Teli were examined. 
The case was then adjourned tothe 26th 
March} for orders. No list or hazrt of 
witnesses was filed on that date apparently 
as the list filed on the 21st March was son- 
Two of the witnesses 
in that list, namely, Baburam and Kodai were 
not examined, nor the Kobala and the receipts 
on behalf of the second party were proved, 
These documents were filed ‘on the 18th 
of October 1917 when the proceeding was ` 
in the stage of section 144. The present 


Vol. XLV1} 
DWAKA RAI Uv, NATHUNI KOERI, 


‘proceeding under section 145 was drawn 
mp on that very date the 18th October. 
The contention of the second party is 
that on account òf- the illness of Dwarika 
Rai (second party), he-wanted an adjourment 
of the case in order to examine the wit- 
nesses and to prove the docnments. The 
Magistrate in his first explanation of the 
20th of May reports that the petitioner 
did not really pray for an adjournment 
as he was away il, This must be ac» 
cepted to be ‘correct, but something did 
transpire on account of the illness of the 
second party, as it appears that the first 
witness examined on the 24th March on 
his behalf was Raghu Rai who said that 
Dwarika Rai was ill, and the Magistrate 
noted: “second party being ill, is not able 
to attend.’ After the close of the evidence 
of the second. party, this witness 
“Raghu Rai appears’ to have been re-called 
simply with ‘a view to prove. the 
illness of Dwarika Rai. At this time he 
‘says: "Dwarika Rai is very ill of saree 
(asthma); Janki is looking after him.” 
There was then cross-examination on 
behalf of thy first party toshow that there 
were other members in the family to lock 
after him, and all that was disclosed in the 
cross-examination, was that Dwarika Rai 
had two minor sons only. Thus from the 
evidence on. the record, it is clear that the 
illness of the second party petitioner was 
raised and prominently brought to the 
notice of the Magistrate in order to show 
that the case could not ba properly loosed 
after on that date on behalf of the second 
party. It is said that no petition was filed, 
24th March was a Sunday and no stamp 
and oartridge paper were available. Be 
that as it may, it is certain that two of the 
material witnesses on behalf of the second 
party mentioned in the list of the 21st were 
also shown to be present on every preced- 
ing day as witnesses on behalf of the 
second party. Kodai Mahto is also a 
marginal witness on the Kobala of the 
second party. I, therefore, hold that the 
second party was not able to give all the 
material evidence in the case both oral 
and dosumentary to prove his possession. 
In was mentioned in the petition filed 
by the second party in this Court that 
the Magistrate refused to admit the Kobala 
and the rent receipts produced by the 
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petitioner and did nol examine the material 
witnesses on his behalf. In the second 


. explanation called for hy this Court, now 


submitted, the Magistrate does not deny 
the above allegation of the petitioner, The 
Magistrate however says that these 
doduments “would more probably be 
filed in a civil suit regarding the lang 
and tbat’ proceedings under section 
145 ‘should not be allowed to develop inta 
quast civil suits, Even if that were proved, 
the question is not that of title but that 
of -possession.” This apparently might be 
the reason why the Magistrate did not 
consider if necessary to allow the second 
party to prove the documents or to examine 
the witnesses in question. The Magistrate 
is certainly right that section 145 oor- 
cerns itself only with possession and not 
with title. But I do not appreciate the 
contention of the Magistrate that the 
documents had nothing to do with possession. 
The rent receipts were certainly evidence 
of possession and would have proved if 
admitted that the receipts were granted 
iv respect of the land in dispute by the 
landlord, because the second party was in 
possession of the land. The Kobalas, it is 


gontended, recite that the second party 
was in possession from before their 
execution. 


The Magistrate in his order under sestiun 
145 has felt difficulty in coming to a 
conclusion upon the oral evidence of the 
parties. He opens out his order with the 
words:— There are discrepancies in tha 
evidence on both sides in this case.” The 
reseipts and the documentary evidence that 
the second party wanted to file in the 
case, might have thrown light upon the 
evidence offered by the second party and 
might have perhaps assisted the Magistrate 
in coming to a e:nclusion regarding the 
possession of the land. So it cannot 
possibly be said that these documents were 
documents relating to the title and had noth- 
ing at all to do with possession that the 
Magistrate had to enquire under section 
145. Even documents of title pure and 
simple are often of great assistance in 
arriving at a right conclusion upon pos- 
sion. J, therefore, think that there hag 
been an error in the exerzise of jurisdie- 
tiod by the Magistrate in this case in 
not admitting the documents proposed to 
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be filed by the second party and in not 
examining the witnesses in connection 


therewith. Parak Singh v. Ganapati Kuer . 


(1). 

. The order of the Magistrate is, there- 
fore, set aside and the case remanded for 
a re-determination as to the possession 
of the contending parties under section 
145 nf the Code of Criminal Procedure 
after taking the remaining evidense both 
oral and documentary on behalf of the 
second party. 


“ The order of the Magistrate regarding 
` gosts in this case cannot certainly be sup- 
ported. The order under section 145 was 
passed on the 23th March On that date 
an application was made by the first party 
asking for sosts to be allowed with the 
details of the costs entered therein. This 
was disposed of by an order of tke Sth 
April on the, margin of the petition 
“Rs, 60 allowed.” This order was passed 
without any notice to the petitioner. in 
the explanation to this Court the Magis- 
trate says that. such notice is not required by 
section 148. Certainly no notice is expressly 
required because section 146 sontemplates 
that an order for costs should be passed then 
and there in the presence of the parties: 
but if the order is not passed on that 
date, an application made subsequent to 
the order under section 145 regarding coats, 
cannot be disposed of without fully hear- 
ing the opposite party against whom the 
order under section 145 is to be diresled. 
This need not have been provided for in 
section 148 but it is consistent with the 
principle that no order can be passed against 
any person without giving him an oppor- 
tunity to be heard. Thisview was adopted 
in a series of cases which appears to bea set- 
tled point, vide, Prokash Chunder Sarkar v, Ram 
Prasad Pattak (2) and Dowlat Koer v, Siva Per- 
shad (3). This Court also has in agreement with 
the views of the authorities mentioned above 
in more oases than one, held that no order as 
to costs can be passed under section 148 with- 
ont notice being given to the opposite party 
against whom the order is made, The order 


(1) 45 Ind. Cas. 837; 19 Cr. L, J. 522, 

(2) 28 C. 302; 5 C. W. N, 291, 

(3) 10 Ind. Cas. 616; 16 C. L. J. 267; 15 0. W.N. 
645; 12 Cr. L. J, 819. 
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as to costs is aleo cet aside, and as the Magis. 
traie has been directed to re-try the case under 
section 145, if he comes to a conclusion in 
favour of any party he might pass an order 
against the losing party on compliance with 
the above directione, 

Order set aside; Retrial ordered. 





CALCUTTA HIGH COURT, 
CRIMINAL Rererence No. 63 0r 1918, 
June 18, 1918, 
Present:—Mr. Justice Newbould and 
Justice Sir Shamsul Huda, Kr. 
HAFIZUDDIN KHAN-—Comptainant 
versus 
MAHAMMED ELIM AND OTHERS — 


AcCUSED. 

Criminal trial—Cross-cases of rioting—Conviction in 
one case on plea of guilty, whether bars conviction in 
eross-case—Penal Code (Act XLV of 1860); s. 141, 

The fact thab there has been a conviction in one 
rioting case, on aplea of guilty, is no barto a 
conviction in a oross-case of rioting in connection 
with the same occurrence which arose out of a 
dispute regarding the exclusive possession of a piece 
of land. 4 


Babus Manmatha Nath Mukerjee, Jatindra 
Mohan Ohowdhury and Annada Ch. Kurkun, for 
the Complainant, 

Messrs. Atulya Charan Bose and V. A. 5. 
M. Akram, for the Accused. 

JUDGMENT.—We are unable to accept 
this reference. We cannot agree with the 
learned Additional Sessions Judge that the 
fact that there has been a conviction in 
one rioting oase on a plea of guilty, is 
legally any bar to a conviction in a cross- 
case of rioting in connection with the same 
occurrence. The conviction on a plea of 
guilty did not amount to a- finding by the 
Court that the acoused who so pleaded, 
were not in exclusive possession of the 
land in dispute, nor was there any reason why 
the Magistrate who tried the subsequent 
ease, should not convict the acoused in the 
second oase if he was satisfied on the 
evidence that they did commit the offence 
of rioting. The plea of guilty in the 
previcus case was really no more than an 
admission and not a conclusive proof that 
that party was without possession. It was 
open to them to explain the siraumstances 
under which they made that plea and if 
the Magistrate was satished with that 
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explanation he was justified in ignoring that 
admission. 

Let the papers be sent bask. The accused 
whe have been convicted, will be sent 
back to jail for the unexpired portion of 
their sentences. i 

Reference rejected; 
Papers sent back. 


CALCUTTA HIGH COURT. 
Criminar Revision No. 353 or 1918. 
May 29, 1918. 
` Present :— Justice Sir Lancelot Sanderson, 
Kr., Chief Justice, and Mr, Justice Beachcroft. 
G. B. NAIRKAR-—PETITIONER 
VETSUS 
NALINI RANJAN SIRKAR AND ANOTHER 


— OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction to prosecute— Charge of trivial offence made in 
the complaint-—-Accused acquitted—Serious allegations 
in petition of complaint, whether material, 

The petitioner lodged a complaint inthe Magis- 
trate’s Court accusing the opposite party of offences 
under sections 355 and 504, Indian Penal Code. In the 
complaint he made some serious allegations against 
them which, however, were declared to be absolutely 
false in an affidavit put in on their behalf. The 
Magistrate after hearing some prosecution witnesses 
adjourned the case for the convenience of the com- 
plainant but on the adjourned date the complainant 
being absent, the Magistrate acquitted the opposite 
party with the remark that the matter was an 
extremely trivial one. Subsequently on an applica- 
tion by the opposite party the Magistrate granted 
sanction for the prosecution of the petitioner for an 
offence under section 211, Indian Penal Code: 

Held, (1) that having regard to the trivial nature of 
the charge which was made inthe petition of com- 
plaint and having regard to the way in which the 
Magistrate had dealt with it, namely, that he acquitted 
the accused on the ground that the case was ofa 
trivial nature and the complainant was not present, 
it was not a case where sanction to prosecute the 
complainant under section 211 ought to have been 
granted; [p. 608, col. 2.] 

(2) that it was immaterial whether the serious 
allegations made inthe petition of complaint were 
true or false. [p. 608, col. 2.] 


FACTS appear from the judgment, 

Babu Manmatha Nath Mukerjee (with him 
Babu Panna Lal Ohatterjee), for the Peti- 
tioner.—This is a Rule to show sanse why 
sanction given under section 195, Criminal 
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Procedure Code, for lodging a false oom- 
plaint should not be set aside on the 
ground that the case is not a fit one for 
granting sanction. On the 26th Novem- 
ber 1917 the opposite party (accused in 
that case) got an order of acquitta] under 
section 247, Criminal Procedure Code, On 
the 22nd December 1917 the present 
petitioner brought a suit in the Cornurt of 
Small Causes at Caleontta for damages 
for assault, Thereafter the opposite party 
applied to the Magistrate for sarction to 
prosecuie the petitioner for making a false 
complaint in respect of offenses under 
sections 855 and 504 respectively of the 
Penal Code. A not’se was issued to show 
cause, and the peon gave a return of 
service although at that time the 1 etiti- 
oner was not in Calcutta, Sanction was 
given in the absence of the petitioner, ard 
it was given although there was no adjudica- 
tion of the case upon the merits. The 
petitioner is going to be prosecuted for 
laying a false charge in respect of offences 
under sections 855 aud 504 which must be 
of a very trivial nature. Even according 
to the oase for the oppcsite party 
and the facts disclosed in the Police 
enquiry, there is no doubt that some incident 
did, as a matter of fact, take place between 
the parties, Even according tothe Magis- 
tra.e’s own finding tke case is of a very 
trivial nature. Urder the circumstances 
the Magistrate ought not to have granted 
sanction to prosecute the petitioner for an 
offence under section 211. 

The Advocate General (with him Mr. Q. C. 
Das and Babus Birendra K. De and 
Upendra K. Roy), for the Opposite Party.— 
The petitioner, after lodging the com. 
plaint in the Police Court whioh was without 
any basis always took care not to submit 
himself to cross-examination. The case is 
not of a very trivial nature especially when 
the interests of an Insurance Company are 
connected with it. Several dates were 
successively fixed by the Magistrate for 
the hearing of the case but the petitioner 
did not examine himself or any witness 
in support of his case. After dragging 
two respectable persons of position to the 
Police Court by making a false and 
malicious charge, the petitioner wilfully 
absented himself from the Court knowing 
fully well that he could not establish the 
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charge and thus alowed the oase to 
terminate by an order of acquittal under 
section 247 of the Oriminal Procedure 
Code. Under the circumstances, the sanction 
to prosecute was rightly given. 

Babu Manmathanoth Mukerjee replied. ` 

JUDGMENT. 

SANDERSON, C. J.— This was a Rule granted 
by my learned brother and me calling 
upon the Chief Presidency Magistrate and 
the opposite, party to show sause why the 
order granting sanction should not be set aside 
on sixth ground mentioned in the petition. 
The sixth ground is as follows:— For that 
the case is nota fit one for sanction.” 


The petitioner G. B. Nairkar brought 
a charge against two individuals who are 
called the opposite party, Nalini Ranjan 
Sarkar and Surendra Nath Tagore, and 
his charge was in respect of alleged 
offences under sections 355 and 504 res- 
pectively of the Indian Penal Code. 
Section 355 is ‘ Whoever assaults 
criminal force to any person, intending 
thereby to dishonour that person, otherwise 
than on grave and sudden provocation 
given by that person, shall be punish- 
ed...... Section 504 runs as follows:--= 
“Whoever intentionally insults and thereby 
gives provocation to any person, intending 
or knowing it to be likely that such provo- 
sation will sause him to break the public 
pease or to commit any other offence, shall 
be punished......... 


I need not go into the facts in detail, but it 
appears that the petitioner was an agent of 
the Insurance Company and paid 4 visit to 
the Head Office of that Company of which 
Mr. Tagore was the Secretary and Mr. 
Sarkar was the Assistant Secretery; and 
there is no doubt whatever in my mind 
that an incident of some kind or other 
did take place there. I am not going 
into ,the details ‘of it, [think it is quite 
possible that the petitioner may have 
exaggerated what took place, but there is 
one thing which is clear to me, and that 
is that the incident was 
a trivial nature. The learned Magistrate 
was of that opinion, because after he had 
heard some witnesses for the prosecution 
and the case was adjourned for the gon- 
venience of the petitioner, (then the com- 
plainant), on the further occasion when the 
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somplainant did not appear, the learned 
Magistrate acquitted the two defendants 
saying that the complainant was not pre- 
sent and the matter was an extremely trivial 
one, The question arises whether under 
those circumstances, the Magistrate ought 
to have granted sanction to prosecute the 
petitioner under section 211 for making a 
false charge against the two defendants 
knowing that there was no just or lawful 
ground for such charge against them. In 
my view, in acase such as this, sanction 
ought nob ta be granted. The whole thing 
was of such a trivial nature, as was des- 
cribed by the learned Magistrate, that when 
the defendants had been acquitted, the matter 
ought to have been dropped. 

The learned Advyocate-General, however, 
drew our attention to several allegations 
which the petitioner had ‘made in his peti- 
tion to the Magistrate’s Court, and which 
were used by him, as showing a reason 
for the alleged assault being made. They 
are, in my opinicn, serious allegations against 
these two gentlemen. It ia said by the 
learned Advocate General that they are 
absolutely false. Au affidavit has been put 
inon their behalf to show that they are 
absolutely false. J express no opinion as to 
whether they are true or they are false: 
but I am clear that they are immaterial to 
the point we hsve got to decide, namely, 
whether the petitioner instituted a falte 
charge in respect of sections 355 and 504 
before the Presidency Magistrate. Under 
those circumstances, having regard, as I 
have already said, to the trivial nature of 
the charge which waa made, and having 
regard to the way the Magistrate had dealt 
with it, namely, that he acquitted the de- 
fendants on the ground that the case was 
of trivial nature, and the complainant was 
not present, I think it is not a case where 


“sanction to prosecute ought to be granted 


under section 211, 

The result is that the Rule is made 
absolute, and we make an order revoking 
the sanction. 

Beacacsort, J.—I egree. 

Rule made absolute. 
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LOWER BURMA CHIEF COURT. 
Civit Reavtar No. 144 orf 1917. 
July 3, 1918. 
Present:—Mr. Justice Young. 

E. Y. MAMSA Bros, —PLAINTIFES 
VETEUS 
A. E. SALLAYJEE AND anorarr— 


DEFENDANTS, 

Estoppel, whether can be created by ambiguous aci 
—Mortgage, eguitable— Deposit of title-deeds, effect of — 
Pledge—Pro-note, whether can form subject of pledge. 

Just as an estoppel cannot be created by an 
` ambiguous document, so too it cannot be created by 
an ambiguous act. [p. 612, col. 2.) 

A mere deposit of title-deeds with a Banker or a 
Chetty is ambiguous and may be oither for custody 
or by way of mortgage, and the ambiguity is not 
eliminated by showing thatthe depositor is also a 
debtor of the depositee. [p. 612, col. 2.] 

A promissory-note may be the subject of a pledge. 

Mr, Das (with him Mr, Ginwala), for the 
Plaintiffs. 

Mr. Connell (with him Mr. Oampagnac), 
for Defendant No. 1, 


Mr. A. B. Banurji, for Defendant No. 2. 


J UDGMENT.—Messrs, E., Y, Mamsa Bros., 
the plaintiffs in this suit, claim that on or about 
2nd January 1917 they lent the now insolvent 
Chetty firm of T. A. R. A. R. M. the sum of 
Ks, 25,000 and assert that to secure the debt 
Kaderasen, the agent of the firm, deposited 
with them by way of pledge and equitabla 
sub-mortgage (a) two pro-notes dated the 
380th August 1915, under which the Ist 
defendant A. E. Sallayjee promised to pay 
the Chetty firm Rs 9,000 and Rs. 20,000: 
and which they allege the Chetty firm 
endorsed in blank, (b) the title-deeds of 
House No. 84, 23th Street, which they 
allege that Kaderasen had stated had been 
deposited with his firm tosesure the repay- 
ment of the Rs. 29,000, 

The Louse in question at the time of 
the loan was vested in Sallayjee as exe- 
cutor of his father, and he was originally 
sued in both capasities and the other heirs 
were also joined. At the hearing, however, 
the claims against the other heirs and 
against him as executor were waived and 
he was sued in his personal capacity only, 
for a declaration that plaintiff was entitled 
to therights of a sub-mortgageein respect 
of his share in the house in question. The 
Offzial Assignge was also sued as reprasent- 
ing the insolvent estate of T. A. R. A. R. M. 

At first this ofiser gontended that the suit 
as agsinst him must be dismissed, on 
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the ground that the leave of the Insol- 
vensy Court had not been obtained, but 
abandoned the plea having regard to the 2nd 
clause of section 17 of the Presidency Towns 
Insolvency Act. 

Originally also the plaintiff had claimed 
that he was entitled only to the rights of 
an equitable sub-mortgagee in respect of the 
house or rather the lst defendant’s share 
in it, but atthe hearing he prayed leave to 
amend by claiming a pledgee’s rights in 
respect also of the two pro-notes, a 
reqaest which was consented to by the 
defendants, provided it was understood that 
the suit was not converted into (a) a suit 
on the pro-notes, (b) a suit for a declaration 
with regard to the house, but remained 
only a suit for a mortgage desree with, 
however, an added claim as regards the 
pledged pro-notes. The Ist question, there- 
fore, to be considered is whether the plaint- 
iffs lent the Chetty frm the sum of Rs. 25,000 
as alleged. (Issue No. 2 Pi. No. 1), 

Kaderasen, to whom they say that they 
lent it, has absconded and cannot be found: 
but they produce (a) the pro-notes which 
they allege that be gave them, (8) their 
books, and (c) show corresponding entries in 
the insolvent’s books. 

Mr, Connell, who appeared for Sallayjee, 
objected that these. last were unproved 
and were in any event not evidence against 
him, 

At this stage if is inconvenient and 
unnecessary to discuss this objection, as the 
plaintiffs’ evidence without them is sufficient. 
It consists of plaintiff’s own books which are 
in order and the statement of Sallayjee’s 
own witness Lutchman Chetty, who admits 
that the pro-note was executed by Kaderasen, 
and as he is his brother he should know. 
This first point must, therefore, be found 
in plaintiffs’ favour, (issue No, 2, Pt. No. 1), 

The next question (Issue No. 2, Pt. No. 2) is 
whether Kaderasen deposited, (a) Sallay- 
jee’s two pro-notes, Exhibits C and D, (b) 
the title-deeds, with intent to secure the re- 
payment of this debt of Rs. 25,000. 

I will take the two pro-notes first. 

In support we have, (a) the plaintiffs’ 
oath, (b) their possession of the title-deeds 
and pro-notes (e) an entry in Kaderasen’s 


` alleged books, 


Plaintiffs own books do not support his 
story that there was a deposit at the actual 
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date of the loan: their cash book entry 
under the heading “details” says simply 
“Paid on a  pro-note made”, and says 
nothing of any deposit by way of code. 

The principal of the firm explains the 
omission by stating that he is a hardware 
merchantand had not lent money in this 
fashion before and did not think it necessary 
to enter the additional details. The insolyent’s 
books Exhibits Jl and K1, however, set 
out the whole transaction in full, detailing 
tlie deposit both of the pro notes and the 
title-deeds, but they are alleged to be un- 
satisfactory. 


It appears that when the T. A. R. A. R 
M. firm began to get shaky, some of his credit- 
ors. went and seized some or all his books and 
onthe 14th Marsh 1917, Kaderasen with one 
Mahomed Ismail Ariff made over for safe 
custody certain books, whether restored or 
never taken does not appear, to Mr. Bili- 
moria, Barrister-at-Law, one of the partners 
of Messrs. B. Cowasji & Co. He in due 
course when Kaderasen was adjudicated 
handed them over to the Official 
Assignee, and it is in one of these books 
that these entries are found given 
up by Kaderasen to Mr. Bilimoria, 
kept by the latter in a locked drawer till 
made over to the Official Assignee, and writ- 
ten in part by Kaderasen himself as admitted 
by his brother Lachman. The suggestion 
apparently is that Kaderasen was preferring 
the plaintiff, 


Another objection taken to the books is 
in relation to the Rs, 29,000 owed by 
Sallayjee to the Chetty, no entry of which 
is to be found at any rate on the date 
on which it would be expected to appear. 
“It is admitted that there had keen a run. 
ning account between him and the Chetty 
firm, that this was closed and a sum of 
Rs. 29,000 found to be due frum Sallayjee for 
which he gaye the 2 pro-notes, Exhibits C 
and D. 

At this time Lachman was agent and 
he swears that when he gave over charge 
in Seakan 1915 Kaderasen took over the 
debt. 

Curiously enough, howeyor, it is not 
entered in the new agent’s books at any rate 
under the date of the 30th August 1915, 
which is the date on which the 2 pro notes 
wore taken 
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The only books produced, however, are 
day books and a book called the balance 
book, 

The ledgers seem to be missing: pos- 
sibily it was the ledgers that were taken 
by the angry creditors. Anyhow they are 
not here to supply a clue to the cash books, 
and it is possible that the entry relating 
to the 2 pro-notes was made on some other 
date: this ought not I presume to bave 
occurred, but the notes were taken at a 
time when one agent was making over to 
another and there may have heen some 
confusion and if the ledgers were found or 
the cash books searched more fully, the entries 
might be found on a different date. Another 
point alleged against Kaderasen’s books 
is that Sallayjee produces a pro-note Exhibit 
10 for Rs. 12,000, dated ist February 1917, 
whioh purports to be signed by Kaderasen 
and which he swears was signed by him 
and which Lachman identifies as being in his 
hand, which also is not entered in the books 
produced, and on these grounds Mr. Connell 
urges that the books and Exhibits Jl 
and KI are not to be relied on, 

But suppose they are not to be relied on, 
does it make any difference? We are 
dealing only with what Kaderasen did, and 
I must hold thatthe entries in Jl and KI 
books surrendered by Kaderasen himself and 
containing entries in his own hand constitute 
admissions that at some period or another 
he deposited with Mamsa both the pro- 
notes and the title-deeda. 

These admissions corroborate and are 
sorroborated by the fact that the dosu- 
ments themselves are in the possession of 
the plaintiff. 

It may be that Kaderasen deposited 
them after the loan, but that makes no 
difference, provided that he deposited them 
to secure the debt, and for this we have 
Kaderasen’s own admission corroborated by 
plaintiff’s possession. I think it quite possible 
that they were deposited after the 
loan, and quite possible that they were 
deposited within less than 8 months of 
his insolvency, but if so though the deposit 
might be void as against the Official 
Assignee he has never moved, 

It could not be void under section 53, 
Transfer of Property Act, as I have found 
that Kaderasen actually owed Ks, 25,000 - 
to plaintiff, and the only person who 


Vol. XLVI] 
MAMSA BROS, V, SALLAYJEE, 
sould object to his paying or securing 


the repayment of his debt would be not 
other creditors but the Official Assignee. 
The 4th issue must, therefore, be decided 
in the negative. Mr, Connell also urged that 
that the books are not evidence against 
him, but they would have been evidence 
against Kaderasen if he had not become 
insolvent and as he has, are evidence 
against the Official Assignee, and it is he 
and not Sallayjee who is really concerned 
in the case so far. 

Sallayjee certainly owed Kaderasen at one 
time Rs. 29,000 and repaid certainly 
Rs, 4,000 and possibly Rs. 16,000, but cannot 
get out of the fact that he owes Kaderasen at 
least Rs. 13,000 and possibly Rs. 25,000, 


He must pay either the Official Assignee 
or Mamsa, and it matters little to him 
whioh of these two has recourse to the 
securities if ha fails to do so. The only 
question is whether Kaderasen had power to 
pledge the pro-notes and sub-mortgage the 
title-deeds. Now it does not seem disputable 
that the pro-notes may be the subject 
of pledge, cf. in England Bills of . Ex- 
change Act, section, 27 (3), Halsbury’s Laws 
of England, Volume 2, para. 845. Peacock v. 
Puscell (1) and in India Osmond Beeby v. 
Khitish Chandra Acharya (2) and Bhashyamy’s 
Negotiable Instruments Act, page 65, and 
as between the plaintiffand the Offisial 
Assignee I must hold that Kaderasen did as 
a fact pledge the notes with the plaintiff to 
secure his own debt, 

The next question is whether he also 
validly sub mortgaged the house property. 

This transaction stands on a different 
footing from that of the pro-notes, in- 
asmuch as the house was not Kaderasen’s own 
property as the pro-notes were and uuless 
Kaderassn acquired an interest in the 
house, which ke could in turn mortgage, 
the sub-morfgage oan only be valid by 
calling in aid the principle of estoppel. 

The plaintiff first of all endeavours to 
prove that the property was equitably 
mortgaged by Sallayjee to Kaderasen and 
if so, of course Kaderasen could equitably 
snb-mortgage it. 


(1) (1863) 143 E. R. 630; 14 C. B. (N. 8.) 728; 321, 
J. C. P. 266; 1L W. R. 834; 2 N. R.2823 8L. T, 
636; 135 R. R. 875. 

(2) 26 Ind. Cas, 28441 0, TL; 18 0, W. N. 631. T} 
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The evidence, however, shows that the 
title-deeds were originally deposited with 
the Bank of Bengal in 1903 to secure an 
overdraft of Rs. 25,000 by T. A. R. A. 
R. M. and withdrawn about 1906, vzde 
Exhibits 6 and 8. 

The latter of these exhibits which were 
written by Lachman ended as follows: “We 
agree to take back and deliver the said 
grant to you whenever you want if,” at i 


There is nothing in this from which a 
deposit by way of mortgage can be spelt: 
on the contrary the language is inconsistent 
with sach an idea, and Laobm an tells us 
that the transactions between his firm 
and Sallayjee were.then small. Later on 
we know that there was a mutual account 
between the parties and there is no 
evidence that Sallayjee’s side was secured. 
Lachman in fact denies it. We 
know that this account was closed in 
1915 and that a balance was struck and 
Rs. 29,000 was found due from Sallayjee for 
whioh he gave pro-notes and though it 
might be raasonable to suppose that at 
this time it was arranged between T. A. R. 
A. R.M, that the nature of the bailment 
should be changed, -Lachman tells us that 
this was not done. He also adds that if it 
had been done it would have been noted 
in the books if the usual practice of Chetties 
had been followed. He says that he would 
also have noted the fact on the pro-notes. 


He is defendant’s witness, but none of 
these slatements were cross-examined to 
and if plaintiff relies on Jl and KI as he 
does, he cannot say that though Kaderasen 
borrowed on a mortgage he did not enter the 
details of the security given, and if so, it seems 
probable that when he lent upon a security 
he would ‘also have made a note of the 
securities taken. 

Admittedly the plaintiff bas not made 
a thorough inspection of the books, and it 
may be that if he had done so and found 
the entry of the Rs. 29,000, he would have 
found also an entry of the deposit: but he 
has not done so and IL mast take things as 
I find them de non apparentibus et non exe 
éstentubus eadem est ratio. 

Clearly the title-deeds were not originally 
deposited to secure a loan, and when they 
were taken back from the Bank there was 
no idea of anything but a deposit for safe 
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custody, vide Exhibit 8. Lachman also tells 
us that the nature of the bailment was not 
changed in his time and thereis no written 
evidence of any subsequent change. It is, 
however, very easy to change the nature of 
a deposit and Sallayjee’s conduct is more than 
suspicious: he never sent a written demand 
foc their return, even when he changed his 
Chetty or when the Chetty olosed his 
business and was in hiding from his credit- 
ors. Sallayjee knew where he was and 
says he went to Kaderasen and asked for 
his deeds every two or three days, thereby 
showing that he appreciated the importance 
of getting them back into his own bande. 
He says the Chetty kept putting him off 
and that be trusted him and so made no 
written demand. I cannot accept this story 
and can only understand Sallayjee’s inaction 
on the supposition that at some time or 
another it was agreed that the deeds should 
be retained as security, either when the 
notes -were taken or that later when the 
Chetty began to be pressed for money, he 
in turn pressed Sallayjee and in default 
of payment made Sallayjee agree to give 
the title-deeds as security, There was no 
absolute necessity for Kaderasen to have 
noted in his books that on such and such 
a day Sallayjee consented that the title deeds 
should no longer be held in safe custody 
but as security for the repayment of the two 
pro-notes, and in my mind the omission 
to note or rather the failure to produce 
such note in the books is outweighed by 
Sallayjee’s own conduct which isI think 
inconsistent with the idea that he still 
had power to demand their return. 1 must, 
therefore, answer the frst issue by saying 
that the title deeds were not originally 
deposited with T, A, R. A. R. M. for the 
purpose of creating anequitable mortgage, 
but that later on the bailment was changed, 
and I must also hold that both notes and 
title-deeds were mortgaged to plaintiffs by 
Kaderasen. It is not contended that the 
mortgage was valid to anything beyond 
Sallayjee’s interest, or that the sub. mortgage 
is valid to any larger extent, and to this 
extent I must hold it valid. Under these 
circumstances, it becomes unnecessary to 
consider the question whether Sallayjee’s 
conduct in depcsiting the title-deeds with the. 
Chetty estopped him from denying that they 
were deposited by way of equitable mortgage, 
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but if I had to decide it my answer would 
be in the negative. 

Just as an estoppel cannot be created . 
from an ambiguous document cf. per Lord 
Watson in Colonial Bank v, Oady (3), s0 too 
ean it not be created from an ambiguous act. 

A deposit of title-dees especially with a 
Banker or Chetty is ambiguous and may be 
either for custody or by way of mortgage, 
and the ambiguity is not eliminated by 
showing that the depositor is also a debtor. 

My answer to the 3rd issue is, therefore, in 
the negative. 

Tt remains to consider the remedies to 
which plaintiff is entitled. 

This as regards the mortgaged documents 
depends on the state of the account between 
the original mortgagor Sallayjee and his 
mortgagee Kaderasen. 

“The plaintiff tells a curious story of his 
having given the pro-notes back to the 
Chetty on the 10th January 1917 and the 
17th January 1917 ufter the deposit to enable 
Kaderasen to receive and endorse payments 
of two sums of Rs. 1,000 by Sallayiee. 

He further says that he himself never 
got these payments and that he did not care 
as the notes were still good for the amount 
that he had advanced upon them. It may 
be so, but mortgagees are not usnally so 
benevolent as to consent to the diminution 
of their security and it seems to me at 
any rate more probable that the notes and, 
therefore, the title deeds also were not 
deposited by Kaderasen with the plaintiffs 
at the time of the loan on the znd January 
1917, but at some date subsequent to the 17th 
January, this being the date of the last 
endorsement of payment. If. so, as the 
Chetty was adjudicated insolvent in Madras 
on the 16th April, the deposit may have been 
void as against the Official Assignee. Itisa 
matter of suspicion and the Official Assignee 
never having thought fit to raise the question 
the point is immaterial, except that the 
plaintiff has to admit that the notes re- 
present in his hands only a debt of Rs, 25,000 
with interest at 6 per cent., there being no 
mention of interest in the pro-note given 
by Kaderasen to himself. Sallayjee, however, 
goes further and olaims that he made a 
further payment of Rs. 12,000 on the Lat 


(3) (1890) 15 A. C. 267 ab p. 280; 60 L. J. Ch. 131; 
63 L. T. 27; 39 W.R. 17. taa 


Vol. XLVI] 
MANSA BROS, V, SALLAYJEE, 


February 1917 to Kaderasen in respect of the 
loan and that it should also be taken into 
account, though the payment is not endorsed 
on the note. Sallayjee, however, admits that 
he took a pro-note with interest at 3 per cent. 
per mensem for the amount which is obviously 
inconsistent with the idea that if was a 
repayment of the loan, and as we are dealing 
with the statement of account between 
Kaderasen and Sallayjee, I do not tkink he 
can be heard under section 92, Evidence 
. Ast, to plead that it was nota loan buta 
part repayment. 

His story moreover is very weak, and [ 
should come to the same conclusion on it 
and apart from section 92. He admits that 
whenever he made the prior repayments, 
Kaderasen brought him the notes to show 
that they were still in his possession and 
unnegotiated and that the payments wera 
endorsed thereon, but says that on this 
occasion he did not do so saying he 
was in a great hurry for the money 
and had forgotten to bring the notes. 
The two lived quite close together and I 
think that Sallayjee, who admittedly had 
not the money with him, would have said 
that while he was getting the money, 
Kaderasen must go back get the notes: 
or alternatively have taken, if as he says he 
trusted his word, a receipt and not a pro- 
note. He tries to explain his omission by 
saying that he did not know how to make out 
a receipt, but even if this rather improbable 
excuse be accepted, he had his manager 
with him who admits that he knew how 
to write such a document. 

Both admit that their suspicions were 
aroused and the most } can find in their 
favour is that they neither accepted nor 
rejected the.Chetty’s story that” he still had 
the notes in his possession and were willing to 
cancel the note and treat it asa repay- 
ment if he shewed his story were true by 
bringing back thenotes, but safeguarded them- 
selves in case it was false by taking a pro-note 
at 3 per cent. interest. l 

This is really Sallayjee’s own story, for 
he says that finally the Chetty said he 
would give’ him a pro note for the 
amount and take it back when he brought 
the pro-notes. In other words it was at 
best a conditional re-payment, and if 
the condition was unfulfilled it was a loan 
at 3 per cent, 
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The condition never was fulfilled, and if 
remains a loan at 3 percent. for which 
Sallayjee can prove against Kaderasen’s 
insolvent estate, but not against Mamsa. 

Lastly if the notes were duly endorsed 
in Mamsa’s favour, I do not see how he 
could in any event plead this payment to 
Kaderasen as an answer to Mamsa’s claim, 
for Mamsa though only a pledgee would 
by the endorsement become a holder in 
due course of a negotiable instrument. 

The note for Rs. 20,000 was admittedly 
endorsed byKaderasen, but the endorsement 
of the note fer Rs. 9,000 which by reason 
of the repayments had become a note for 
Rs. 5,000 is not satisfactorily proved. 
Apparently it had been pledged at some 
earlier date to one A. M. B. Khorasanee 
at atime when Kaderasen was away and it 
only purports to be endorsed by one 
Sunderam Pillay, attorney of Kaderasen. 

It is admitted that this man did hold a 
power of-attorney from Kaderasen, but 
there is no proof of his signature. 

I do not know that this would make 
any difference with regard to the alleged 
payment of Rə, 12,000 and in the view 
I take of the case if ig unnecessary to 
enquire. 

Lastly as regards plaintiff's rights on 
these pro-notes. He has sned in terms as 
pledgee and not upon the notes as holder 
or holder in due course. 

As pledges he would, if the notes being notes 
to order were endorsed, be a holder for value, 
or if not endorsed be a holder and entit]. 
ed to the legal remedies of persons hold- 
ing these positions. Originally the plaint- 
iff did not claim upon the notes in this 
suit at all, but at the hearing prayed and 
obtained leave to amend by inelading 
them in this mortgage suit on the clear 
understanding that he claimed only mortgage 
desree in respec of them. 

Whatever, there‘ore, plaintiffs’ rights may 
ba as -holders or holders in due course, 
they deliberately elected to forego these 
and asked for a sale if -necessary of the 
property described in paragraph 9 of the plaint, 
which by their amendment included the 
pro-notes,. 

There must, therefore, be a decree ag 
against the 0 sal Assignes for 
Rs, 25,000 with interest at 6 per cent. (ag 
the note specified no rate of interest) ang 
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costs and there must be the ordinary 
-mortgage account taken of what is due by 
Sallayjee to T. A. R.A.R. M. on the two notes 
for Rs. 20,000 and Rs. 9,000, or rather on the 
two notes for Rs. 20,000, and Rs. 5,000, as they 
have come to be and in default of payment 
of this amount or so much as may be 
necessary by Sallayjee to the plaintiffs, the 
pro-notes and the interest of Sallayjee in 
House No. 84, 29th Street, must be sold 
and the amount due by Sallayjee to Kadera- 
sen or so much a8 may be necessary to 
disoshage T. A. R.A. R. M's debt to the 
plaintifis must be paid to them and the 
surplus handed over to the Official Assignee. 
Sallayjee is also liable for costs, 
Suit decreed, 


PATNA HIGH COURT, 
APPEAL FROM APPELLATE OrpER No, 167 
or 1917, 
Civit Reviston No, 148 or 1918. 
June 20, 1918. 

Present:—-Mr. Justice Mullick and Mr. Justice 

.¢,. Thornhill, 
KHETRO MOHAN DATT— 
| APPELLANT 
versus 
Sheikh DILWAR AND OZHERS-— RESPONDENTS. 
Civil Procedure Code (Act F of 1908), O, XXI, r. 91 


—Ezecution—-Sale—Auction-purchaser, whether con get 
sale set aside, 


It is not open to a party who purchases at an 
auction sale to impugn the validity of his own 
purchase when he finds that he has bought a pro- 
perty which is not worth as much as he expected 
at the time of his purchase. He cannot attack the 
purchase except on the ground that the judgment- 
debtor had no saleable interest in the property. [p. 
614, col. 2; p. 615, col. 1.] 

Appeal from an order of the Dis- 
trict Judge, Purulia, dated thé 23rd April 
1917, reversing that of the Munsif, Chaibasa, 
dated the 30th August 1916. 

Mr. Gour Ohandra Pal, for the Appellant. 

Mr, Shiva Narain Bose, for the Re- 
spondents, 

JUDGMENT. 

MuLLIOK, J.—This is a matter which 
arises out of an execution ! sale held in 
enforcement of a decree for money, The 
right, title and interest of the judgment- 
debtor in certain immoveable property was 
sold on tte 28th Maroh 1916 and pur- 
chased by a person who says he is in 
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no way connected with the judgment- 
debtor. 
On the 27th March, a mortgagee of 


the property came in and asked the Court 
to soll the property subject to his mort- 
gage, although that mortgage did not 
find any mention in the sale procla- 
mation. - 

It seems that when the parties were 
called upon to settle the sale proclamation 
the judgment-debtor did not appear and 
so the Court had no opportunity of 
notifying the mortgage charge in the sale 
proclamation. After the sale was held and 
confirmed, the anction purchaser appeared 
befcre the exesution Court and demanded 
that the sale should be set aside onthe 
ground that he had purchased in ignorance 
of the fact of the mortgage charge. -He 
contended that as the mortgage charge 
had not been notified in the sale-prosia- 
mation he was not bound by his purchase 
and that the sale should be rescinded. 
The Munsif very properly held that the 
auction-purshaser was not a person who 


could come in and attack his own pur- 
chase. He also seems to be of opinion 
that the auction-purchaser had sufficient 


opportanity of knowing that the property 


was sold subject to the mortgage 
charge. 

The auction-purchaser then appealed 
to the District Judge and he without 


deciding the question as to whether the 
auction-purchaser had any locus standi 
in the matter said that it was a fit case 
for the exercise of his inherent powers 
and that as there was no provision of 
the Code under which he could set aside 
the sale, he would do so on the ground 
that the omission to notify the incumbranse 
at the time of the sale operated harshly 
upon the auction-purchaser. 

Now in my opinion it is quite clear 
that the learned Munsif took the sorrect 
view that it is not open to a party who 
purchases at an auction-sale to impugn 
the validity of his own purchase when 
he finds that he has bought a property 
which is not worth as much as he expect- 
ed at the time of his purchase. Kvery 
man buys at an auction sale with his 
eyes open and the general principle that 
an auction-purohaser cannot attack hig 
own purchase except on the ground that 
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the judgment-debtor had no saleable interest 
must apply. Nor is this a case in which the 
inherent powers of the Court can be exercis- 
ed, as the auction-purchaser has his 
proper remedy against the desree-holder. 
If he has bought a property the title as 
‘to which was defeotive, and if he has 
been misled on acdount of any fraud or 
omission on the part of the decree-holder, 
it will be open to him to seek his remedy 
against the decree-holder by a suit for 
such damages as the law allows. But 
there is no reason why the Court should 
interfere on behalf of the auction-pur- 
chserand set aside a sale simply because 
the auction-purchaser has bought a bad 
title. 

The result is that the order of the 
learned District Judge is set aside. We 
make this order not in appeal but in the 
exercise of our reyisional powers, because 
it seems to us that no second appeal lies 
to this Court as no first appeal lay to the 
District Judge. We treat the memorandum 
' of appeal as an application for revision 
and make the order under section 115 of 
the Code of Civil Prosedure. The peti- 
tioner before us will get bis costs. Hearing- 
fee one gold mohur. 

THORNHILL, J.—I agree. 


Order set aside, 





LOWER BURMA CHIEF COURT. 
First Civin ArrsaL No. 140 or 1917. 
June 4, 1914. 

Present :——Mr, Justice Maung Kin and 
Mr, Justice Rigg. 

Tut MOULMEIN RUBBER 
PLANTATION Co., Limitep— DEFENDANT 


— APPELLANT 
VETSUS 


C. W. MITCHELL—Pramtire— 


RESPONDENT. 

Master and servant— Wrongful dismissal— Damages, 
measure of —Gross insolence, whether justifies dismissal. 

Plaintiff, an accountant in the defendant Company’s 
service, preferred certain charges of a criminal 
nature against the local manager of the Company. 
The manager,- while preparing an answer to the 
charges, wanted to remove one of the Company’s 
registers from the office in order to show it to his 
Counsel. Plaintiff stopped him and told him that 
under the Articles of Association of the Company 


he could not{show the} Company’s): registers to 
outsiders: 


Held, that the plaintifi’s conduct did not amount 
to gross insolence or insubordination so as to justify 
his dismissal by the Company. [p. 617, col. 2.] 

A servant who has been improperly dismissed 
need not wait till the expiration of the term for 
which he wasengaged to serve before bringing his 
action for damages. [p. 615, col. 1.] 

Though it is the duty of the servant who is disg- 
charged to seek employment, the onus rests on the 
person who denies his right to receive his wages 
in full to shew that he could have obtained employ- 
ment. [p, 618, col. 1.] 


Mr. MacDonald, for the Appellant. 
Mr, Patker, for the Respondent. 


JUDGMENT. 

Maone Kin, J.——-This appeal arises ont 
of a suit by the plaintiff-respondent against 
the defendants-appellants for damages, on 
the ground that the plaintif was wrong- 
fully dismissed from the service of the 
defendants. The plaintiff entered the sger- 
vice of the defendants on the 3rd of 
December 1915. He served them as an 
accountant until the 5th of December 19:6, 
when he was suspended. On the 7th he 
was dismissed with effect from the date 
of his suspension. He claims Rs. 10,788-12-0 
as damages. The defence admit the dis- 
missal but plead justification, 


It appears that sometime previous to the 
suspension of the plaintiff he and some 
other assistants at the estate office of the 
Company wrote a letter to the Secretary 
of the defendant Company making several 
charges of a oriminal nature against 
Major Bradley, the Manager. Some sorres- 
pondence passed between them and the 
Secretary, which oulminated in the assis- 
tants sending Exhibit K which contains 
specific details of the charges. Major 


Bradley was then called upon by the de- 


fendant Company to answer the charges. 
He sought the assistance of Mr. Sutherland, 
a Barrister, who on the 3rd of December 
1915 came to Major Bradley’s bungalow 
on the estate in order to write a reply 
to the charges. The bungalow was a two- 
storied building, of which the downstairs 
portion was used as the office of the 
Company while the upstairs was used as 
residence for Major Bradley and his wife. 
On the 4th of December Mr, Sutherland 
was upstairs with Major Bradley and was 
taking instructions from his client as to 
the charges, when Major Bradley went 
downstairs to fetch the Permanent Establish- 
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ment Register. He went up to Hla Pe, 
the head olerk’s table and getting the book 
from him went through it for a little 
time and then proceéded to go upstairs 
carrying the book. Thereupon the plaint- 
if got up from his seat and went up 
to Major Bradley. He put his hand on 
Bradley’s arm and then showing Exhibit 
BB, which is the revised Articles of Assosia- 
tion of the defendani Company, spska 
loudly to him and said that under a oer- 
tain rule contained therein Major Bradley 
was not entitled to show the book to any 
outsider. Major Bradley, however, continued 
his journey upstairs with the book. He 
then sent a telegram to Mr. Dawn, the 
Managing Director of the defendant Company, 
to this effect: “Sutherland here preparing 


explanations reference charges wished see - 


Company’s books Mitchell refuse access 
wire permission.” Major Bradley got the 
following reply (Exhibit 4) from Mr. Dawn, 
“Have wired Mitche!l give you access to 
books dismiss him if he refuses.” On rə- 
ceipt of Exhibit 4 Bradley wrote a letter 
(Exhibit 5) to Mitchell asking for the 
keys of the office almirahs and saying that 
he had no doubt that Mitchell had re- 
ceived orders from the Managing Direstor 
that he (Bradley) was to have access 
to the office records. Mitchell noted on 
this letter the time of its receipt by him, 
namely, 12 noon, and wrote (Exhibit 6) 
in reply to say that he had not received 
any orders from the Managing Director 
that Bradley was to have access to the 
. office records. He further stated in that 
letter that he did not see why such orders 
should be sent to bim when the books 
cf the Company were open to Bradley’s 
inspection at all times and he added that 
what he objected to was only- the inspeo- 
tion of the Company’s books by outsiders 
‘without the assent of the Board of Direct- 
ors, At the time of the receipt of Exhibit 
5 and the writing of the reply Exhibit 6, 
Mitchell was at lunch away from the 
office. It is clear that when Mitchell wrote 


Exhibit 6 he had not received any orders- 


such as were alleged by Bradley frora 
the Directors. At 1 p. x. Mitchell re- 
ceived at the Telegraph Offise a telegram 
(Exhibit DD) from Mr. Dawn ordering 
him to allow Bradley access to the books. 
The tone of Exbibit 6 was certainly im- 


` to say. 


polite but when considered in the light of 
what had actually happened, it must be 
held that Mitchell was only showing some 
measure of independence in maintaining 
the right as he conceived it to point out 
to Major Bradley that the books were not 
open to the inspection of any outsider. 
Had he received DD when he wrote 
Exhibit 6, not only would his reply be 
impolite in tone but it would also be a 
lie. Under the circumstances I do not 
think that his conduct in writing that 
letter can be slassed as being insubordinate. 
However that may be, in considering the 
question whether the plaintifi’s dismissal 
wag justified, I do not think that the 
Exhibit 6 can be taken into account. 
Major Bradley himself made no mention 
of it in writing to the Company afterwards 
about Mitchell’s conduct towards him, 
The Company themselves did not charge 
the plaintiff with insubordinate or gross 
insolence in respect of the letter. The 
charge against him of insubordination or 
gross insolence was based on the incidenta 
which oceurred in the office on the 4th 
December, The charge made against 
Mitchell by the Directors was as follows :— 
“You have been directed to attend at this 
meeting to give you an opportunity of 
explaining your grossly insubordinate son- 
duct to the Manager, Major Bradley, at 
the estate office on the 4th instant.” The 
Chairman read Major Bradley’s letter to 
him complaining of the conduct of Mitchell 
and Mr. Sutherland’s letter in corroboration 
of it, and then heard what Mitchell had 
Mitchel] said that he did not 
stand in front of Bradley nor did he grab 
hold of him, and that all he did was to 
touch him on -the shoulder and tell him 
that if he as Manager wanted the books 
he could have them. He then drew Major 
Bradley’s attention to Article 98 of the 
Articles of Association. Major Bradley then 
told him to mind his own business and 
went upstairs. He admitted of having 
spoken in a loud tone, but said that it 
was always necessary to do so to Major 
Bradley because he was deaf. He also 
stated that at the time there were pre- 
sent Maung Hla Pe and Manng Tun Aung, 
clerks, and Mr. Wend, a fitter, all ser- 
vants of the defendant Company. In an- 
swer to Mr. Darwood, a Director, he said 
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that he objected to Major Bradley taking 
the Permanent Register upstairs, because 
it contained matters which constituted 
evidence against Major Bradley for the 
ebarges he and the other assistants had 
made aud because he thought that if they 
were altered the evidence would thereby be 
destroyed. In reply to Mr. Law, another 
Driestor, he said he thought Article 98 
applied to the occasion but that he might 
have doneso wrengly. Mitchell then with- 
drew from the meeting and the Directors, 
after consideration, held that Mitchell’s 
behaviour towards Major Bradley was gross- 
ly improper and insubordinate and 
dismissed him, Considering that Mr. Suther- 
land saw nothing but only heard Mitchell’s 


voice and afterwards the story of the 
occurrence from Major Bradley . which 
must have been given’ in an excited 


manner, I think the defendant Company 
should have examined the witnesses named 
by Mitchell before they took any action 
against him. 

The only question we have to sonsider 
is as to whether the charge of insubordi- 
nation and grossly improper conduct with 
reference to the inoidents of the 4th of 
December has, been proved. I do not think 
that it is releyant to inquire into the 
question whether, as now charged by the 
defendant Company, Mitchell, for about 2 
months prior 
Major Bradley with veiled insolence, for that 
was not a part of the charge made against Mit- 
chell, I agree with the learned District 
Judge in thinking that Major Bradley 
took an exaggerated view of Mitchell’s 
conduct towards him. It has been clearly 
proved by the evidence of the Burman 
clerks and the fitter and also of Mrs. 
Bradley herself that, when people wished 
to attract the Major’s attention, they touch- 
ed him, ashe was very deaf. The Burman 
elerksand the fitter all corroborate Mitchell’s 
version of the occurrence and I ean find no 
reason why they should have sworn falsely in 
favour of Mitchel], seeing that they are 
still in the employ of the defendant 
Company and that Mitchell was not 
finanvially in a position to tempt them 
from the path of rectitude. I agree 
with the learned District Judge in saying 
that, considering the strained relations 
that existed, Mitchell must haye put his 


to his dismissal, treated. 


hand on Major  bBradley’s arm some- 
what too roughly, because at the time he 
must have been excited and was certainly 
hurrying up to the Major. Mr. Suther- 
land, who was upstairs, might have attributed 
the loud voice to the intention of Mitchell 
to be impertinent and insubordinate to his 
manager. Upon the evidence there may 
be room for thinking that Mitchell was some- 
what insolent to Major Bradley, but none for 
saying that his conduct was gross insolence or 
insubordination. He was the accountant 
in charge of the books of account and had in 
conjunction with other assistants made charges 
of a criminal nature against Bradley and 
was probably under the impression that 
the books were, as he said in his evidence, 
his only safeguard and when Major Bradley 
took one of the books away in order to 
show it to an outsider out of his sight 
he thought he had a right to object to 
his doing so. And,asthe learned District 
Judge says, he being an accountant and 
not a menial must be allowed some measure ` 
of independence. 1 think that when he 
raised the objection , he honestly believed 
thah he had the right to do so and although 
he may have done so in an impertinent 
manner his conduct was not, in my opinion, 
such as warranted a dismissal. 

I would, therefore, hold that his dismissal 
was not qaatified, It is a question whether 
one act of gross insolence would justify _ 
dismissal or not: see Edwards v, Levy 
(1), but I have held that there was no 
gross insolence which warranted dismissal, 
Therefore, it is not necessary for us to 
consider the question. 


The learned District Judge considered 
that six months’ salary without allowance 
would be a just and adequate compensation 
for the plaintiff’s wrongful dismissal, I 
do not think the learned Judge was wrong 
in doing so. The learned Judge came to 
this conclusion after considering the law 
on the subject as stated in Halsbury’s 
Laws of England, MacDonell’s Master and 
Servant, in Sowdon v. Mills (2), Hartland 
y, General Hxchange Bank (3). At para- 
graph 624 of Volume 10, Halsbury’s Laws 


(1) (1860) 2 F. & F. 94. 
(2) (1861) 30 L. J. Q. B. 175; 3 L. T. 754; 126 R. R. 


849 
(3) (1866) 14 L T. 863. 
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of England, it is stated that in actions for 
wrongful dismissal the plaintiff may 
resover the wages for the whole unexpired 
period of service including wages due at 
the date of dismissal. At page 160 of 
MasDonell’s Master and Servant, 2nd 
Edition, it is stated that a servant who 
has been improperly dismissed need not 
wait till the expiration of the term for 
which he was engaged to serve before 
bringing his action with fhe qualification, 
as stated at page 159 Ibid., that though 
it is the duty of the servant who is dis- 
charged to seek employment, the onus rests 
with the person who denies his right to 
receive his wages in full to show that he 
could have obtained employment. In Sowdon 
v. Mills (2) Gord Blackburn says: “If an 
action is brought by a servant for a 
wrongful dismissal soon after the dismissal, 
the Judge tells the Jury that they must 
speculate on the chance of his getting a 
new place and base their damages on that.” 
In Hartland v, General Hxchange Bank 
(3) the plaintiff had been engaged for 
three years and waa wrongfully dismissed 
at the end of four months, the Jury were 
told that they should not give him the 
whole of his salary for the unexpired 
portion of the term of three years but 
that they should take into account the 
probability of his obtaining other employ- 
ment. Considering that Mitchell had two 
years more to serve when he was dismissed 
and considering also how hard it is to 
get work in these days and having regard 
also to the fact that Mitchell has proved 
that he dii seek to obtain employment 
bat failed, I think the damages allowad 
by the District Judge were not excessive. 
I would, therefore, dismiss the appeal with 
costs. 

Riec, J..-I sonsur in thinking that 
there is no proof of such gross insolence 
on Dacember 4th on the part of Mitchell 
as warranted his dismissal. The appaal is 
dismissed with gosts. 

Appeal dismissed, 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM ÅPPELLATE DECREE 
No. 69 or 1917. 
May 80, 1918, 
Present :—Mr. Justice Fletcher and Justice. 
Sir Syed Shamsul Huda, Kr, 
Sheikh ALA BUX ANB oTHERS— PLAINTIFFS 
— APPELLANTS” 
VETSUS 
Sheikh KHIDIR AHMAD AND oragrs— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act FV of 1908), s 99, O. XX, 
r. 2—Judgment written and signed by Judge who heard 
the case pronounced by his colleague, validity of. 

A yadgment written and signed by the Judge who 
heard the case does not become invalid merely 
because it is read out in open Court by his 
colleague, a Judge presiding in another Court whom 
he invites to read out the judgment in open Court 
as it is inconvenient to himself, having regard to 
other public duties he has to discharge, to he 
present in the Court house for the purpose of pro- 
nouncing the judgment. [p. 619, col. 2.) 

Even if such procedure is unauthorised by the 
terms of the Civil Procedure Code,.itis a mere 
irregularity not affecting the merits of the case and 
is clearly covered by section 99, Civil Procedure 
Code. [p. 619, col. 2.] 

Appeal against the decree of the Sub- 
ordinate Judge, Ist Court, Hughly, dated 
the 30th May 1916, affirming that of the 
Munsif, Ist Court at Uluberia, dated the 
10th February 1915, 


FACTS appear from the judgment. 

Dr. Judunath Kanjilal, for the Appellants. 
— The judgment in this case was written 
and signed by Babu Ashutosh Ghosh, first 
subordinate Judge of Hughly, Babu Ashutosh 
Ghosh was also the Small Cause Court 
Judge of Howrah and Serampur, and when 
he was absent from Hughly, the judgment 
written ont and signed by him was pro- 
nounced by his colleague, the second Sub-. 
ordinate Judge of Hughly. The latter was 
not the presiding officer of the Court of 
the first Subordinate Judge at Hughly and 
so be was not competent to pronounce the 
judgment in this case. See Order XX, rule 
2, of the Civil Procedure Code. When a 
judgment is written out by one Judge and 
pronounced by another Judge, the difficulty 
that arises is that the Judge pronouncing 
the judgment cannot alter and amend the 
judgment at the instance of the parties if 
there be any mistake or error in the judg- 
ment. The question whether a judgment 
written out and signed by a Judge of one 
Court can be pronounced by his). colleague 
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who is a Judge of another Court, is nota 
question of mere observance of formalities 
but one of serious importance. The pro- 
nouncement of judgment is certainly not 
such a formal matter that if can be left, 
in the absence of the Judge who has written 
out the judgment, to anybody and every- 
body. 

f Hopa, J.—It is a mere irregularity which 
does not affect the merits of the case or 
the jurisdiction of the Court within the 
meaning of sestion 29 of the Civil Procedure 
Code of 1908. | 

It is not a mere irregularity bunt an 
illegality. The procedure in Civil Courts is 
to be determined by the provisions of the 
Civil Prosedure Code, and the Civil Pro- 
cedure Code does not permit a Judge to 
pronounce a judgment written ont by his 
colleague. My submission is that a judg- 
ment not delivered and pronounced in accord- 
ance with the provisions of the Code is, if 
I can say so, no judgment at all. Refers to 
Lachman Prasad v. Ram Kishen (D). 
On the merits also the case has not been 
properly dealt with by the Courts below. 

Babus Surendro Nath Guha and Sisir Kumar 
Ghosal, for the Respondents, not called 
upon, 

JUDGMENT. 

FLETCSER, J.—This is an appeal by the 
plaintiffs against the desision of the learned 
Subordinate Judge of Hughly, dated the 
30th May 1916, affirming the decision of 
the Munsif of Uluberia. The suit was 
brought to establish title and to recover 
possession of three plots of land. The frst 
Court decreed the suit as regards plots 
Nos, l and 2. Against that desision, the 
defendant No. 7 appealed and a cross-appeal 
was preferred by the plaintiffs. What 
happened in the lower Appellate Court was 
this; The learned Judge who presided 
over that Court, namely, the learned lst Sub- 
ordinate Judge of Hughly, apparently had 
many duties cast upon him and, amongst 
others to hold courts at other places besides 
Hughly. 
having written and signed his judgment 
found it inconvenient to himself, having 
regard to other public duties he had to 
discharge, to be present in the Court house 
at Hughly for the purpose of pronouncing 


(1) 8 Ind. Cas. 1096; 33 A, 236; 7 A.L. J. 1389, 
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In this case, the learned Judge. 


reasonable person 
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the judgment so written and signed by him. 
In these circumstances, the learned Judge 
invited his solleague—the learned 2nd 
Subordinate Judge of Hughly—to read in 
open Court the judgment that he had 
written and signed. It is said that the 
whole thing is invalid. Of course, the only 
effect of that would be, if we assent to 
Dr. Kanjilal’s argument, to direct the 
learned first Subordinate Judge to attend 
at the Court house at Hughly and to read 
out this judgment written and signed by 
him so that the appellants may be satis- 
fied that the learned Judge has properly 
discharged the public duty cast upon him 
by the law. I donot think thet that is so 
required. It is well known that Judges 
here from time to time, owing to ill-health 
or other unforeseen circumstances when 
they are unable to be present at the Court 
house do ask one of their colleagues to read 
the judgment in open Court. It is said 
that this procedure is unauthorized by the 
terms of the Civil Procedure Code. Even 
if it is, section 99 clearly covers a case 
like this. lt is a mere irregularity not 
affecting the merits of the case and does 
no harm to either party in the suit. It is 
absurd to direct the learned Judge to 
read this judgment in open Court again 
which has been read by his colleague. 

The other point is this: the learned 
Judge of the lower Appellate Court has 
dealt- with the facts perfectly clearly in his 
judgment. He has stated in the appeal and 
the cross-appeal as to which portion of plot 
No. 2 the plaintiffs are entitled to suacead 
and asto which portion they are not en- 
titled to succeed. He has drawn up his 
decree correctly and no reasonable person 
ean have any doubt as to what the learned 
Judge meant. It is said, however, that 
because the learned Judge remarks that 


“both the appeal and the cross-appeal fail, 


his judgment cannot stand and it is stated 
that these errore crept in owing to the 
violation by the learned Judge of the 
terms of the law by not attending the 
Court house personally. If the learned 
Judge has omitted to perform his duty by 
not atttending the Court, nevertheless his 
judgment has got to be read in a reason. 
able manner and when itis read with the 
clear findings of fact and the decree, no 
can have any doubt 
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as to what the learned Judge meant to 
decide. 

The present appeal fails and must he dis- 
missed with costs. 


SHAMSUL HUDA, J.—I agree. 
Appeal dismissed, 





LOWER BURMA CHIEF COURT. 
Seconp Civit APPEAL No, 20 or 1918. 
June 28, 1918. 

Present :—Mr, Justice Rigg, ' 
MA MYA—APPELLANT 
VETSUS 


MG SHWE BAN— RESPONDENT. 

Buddhist Law, Burmese—Divorce—Adultery, proof 
of—lllegitimate issue— Burden of proof-—-Cruminal 
Procedure Code (Act V of 1898), s. 488, order under, 
effect of — Evidence Act (I of 1872), s, 112. 

In Buddhist Law there is no such thing as a 
judicial separation, but an order under section 488, 
Criminal Procedure Code, until it is rescinded, is 
for all practical purposes the same thing as an order 
for judicial separation and if, while the order is in 
force, a child is born to the wife the onus is shifted 
on to her of proving access. The rule laid down in 
. gection 112 of the Evidence Act is inapplicable to 
such # case, inasmuch as the order under section 488, 
Criminal Procedure Code, practically puts an end to 
the continuance of a valid marriage [p. 621, col. 1] 


Second appeal from the desision of the 
District Court, Herzada, in Appeal No, 140 
of 1917. 

Mr, Halkar, for the Appellant. 

Mr. Sin Hla Aung, for the Respondent, 

JUDGMENT.—Meg. Shwe Ban sued his|wife 
Ma Mya for divorce on the ground of 
adultery. Both the lower Courts found 
adultery proved. Ma Mya was enceinte at 
the time of the institution of the suit, 
The Judge of the ‘trial Court held that 
-as Ma Mya was living separately from her 
husband at the time the child was conceived, 
the onus lay upon her to prove thuat the 
child was legitimate. The District Judge 
did not deal directly with the question of 
onus of proof, but found it was not proved 
that Mg Shwe Ban had bad access to his wife 
since their separation, and thought that 
the eireumstances of the case were such 
as to remove the legal presumption of 
access during marriage. Both Courts have 
consurred in disbelieving almost all the 
eyidence produced by the parties to show 
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on the one side that adultery had taken 
place, and on the other that Shwe Ban bad 
had aocess to his wife under circumstances 
that led to a strong presumption that they 
had resumed cohabitation. The history of 
the oase previous to the present proceedings 
is briefly as follows. The parties were 
married in 1912, and in October a child 
was born. There were disagreements bet- 
ween them in 1913, but they were patched 
up and if was not until January 1914 that 
she finally left him. In May she applied 
for maintenance for herself and child and was 
successful. She alleged cruelty and neglect 
and the case was fought out with considerable 
ill-feeling. Final orders were passed by 
this Court in August 1914. Shwe Ban 
next prosecuted her for bigamy, and was 
again unsuccessful, In the meatime he had 
taken another wife. Ma Mya left Henzada 
and lived at Ingabu, which I am informed 
is about 5 hours by launch from Henzada, 
Her case is that she came to Henzida each 
month to get the maintenance ordered and 
that on some of these visits, Shwe Ban had 
sexual intercourse with her. It is argued 
that whether the evidence about her 
mesting him on these oceasions is believed 
or not, the presumption arising out of 
the continuance of the marriage must 
prevail, unless Shwe Ban can show that 
the parties had no access to each other at 
any time when the child could have been 
begotten. Section 112, Evidence Act, is as 
follows: “The fact that any person was 
born during the. continuance of a valid 
marriage between his mother and any man,.., 
shall be conclusive proof that he is the 
legitimate son of that man, unless it can 
ba shown that the parties to the marriage 
had no access to each other at any time when 
he could have been begotten.” In English 
Law the presumption in favour of legitimacy 
prevails even if the parties are living 
apart, unless they have been divorced or 
a judicial separation has taken place, In 
Hetherington v. Hetherington (1) the facts 
were that the husband had been convicted 
of an aggravated assaulé on his wife, who 
obtained an order from the Justices of 
the Chester Ward Division of the County 
of Durham that she should no longer be 


(1) (1887) 12 P. D. 112; 56 L. J. P, 78; 67 L. TT, 
5P; P6 W. R. 12; 51 J. P- 119, 
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bound to cohabit with him, that he should 
pay her ten shillings a week and that she 
should have the custody of the children. Sir 
James Hannen, in delivering’ judgment on 
an appeal against the order of the Justices 
refusing to~ vary the order on the 
ground of the wife’s subsequent adultery, 
said “There is no doubt that from the 
time that such an order is made—which 
is eqaivalent to a judicial separation and 
the ancient divorce amensa et thoro—the 
parties are authorised to live apart, and 
from that moment all the presumption 
which exists in the case of married per- 
sons as to access and the legitimacy of 
children is reversed, 
more than nine months after the separa- 
tion, if is presumed to be illegitimate 
unless it be shown as a matter of 
evidence that the husband and wife have 
come together again’. An order passed 
under section 488, Criminal Procedure Code, 
entitled the wife to live apart from her 
husband, and in the present case there 
was never an attempt to set aside that 
order since 1914. The parties in this case 
are Buddhists and in Buddhist Law there 
is no such thing as a judicial separation, 
but an order under section 488, Criminal 
Procedure Code, until it is rescinded, is for 
all . practical purposes the same thing as 
an order for judicial separation. Ma Mya 
could not be compelled to live with Shwe 
Ban unless he filed a suit for restitution 
of conjugal rights. In the circumstances, 
I think that there was really no continu- 


‘ance of a valid marriage, the parties were 


at arms’ length and were living separately 
with the sanction of an order of the Court. 
The onus then shifts on Ma Mya to prove 
access and both Courts have held that she bas 
failed to proyé it. The appeal is dismissed 
with costs. 


Appeal dismissed, 
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COURT OF THE BOARD OF REVENUE, 
BENGAL. 
Oase No, 4L or 1918, 
: May 6, 1915, 
Present:—Mr, Stevenson Moore, M. B. 
D. N. RAY AND ANOTHER— PETITIONERS 
versus ` 


NALIN BEHARI BOSE— Opposirs 


PARTY. é 

Revenue Courts, inherent power of, to rectify errors 
and mistakes Appeal dismissed in default—Restoration, 
power of. 

All final Courts, including Revenue Courts, have 
an inherent power to make such orders as may be 
necessary for the ends of justice. [p. 624, col. 1.] 

A Revenue Court, when exercising final powers, 
must be regarded as possessing inherent power to 
rectify its errors and mistakes and take such action 
as the ends of justice may demand. [p, 624, col. 1.] 

4 Commissioner of a Division possesses the power 
to restore to his file an appeal under section 25 of 
the Bengal Revenue Sales Act XI of 1859, which he 
has decided ex parte, if he considers this to be neces- 
sary for the ends of justice. [p. 624, col. 1.] 

The time fixed for hearing an appeal under section 
25 of Act XI of 1859 was 11 A. 3. The appellant's 
Counsel arrived at 11-20 A. N. to find that the re- 
spondent was just leaving and |that the appeal had 
been dismissed in his absence. The appellant, later 
on in the day, applied to the Commissioner praying 
that the case might be restored: 

Held, (1) that whatever the real cause of delay 
on the part of the appellant’s Counsel may have been, 
the period of delay not being very long and in view 
of the fact that the Coumissioner’s decision in an 
appeal under section 25 of Act XI of 1859 is final, tlie 
Commissioner would have exercised a wise discretion 
if he had allowed the parties a little more grace and 
unless it would have proved seriously inconvenient 
and deterimental to the due discharge of publie 
business, had held the hearing of the case over for 
sometime longer; [p, 623, cols. 1 & 2.] 

(2: that the Commissioner had the power to restore 
the appeal to his file and decide it on the merits 
after giving ample opportunity to both parties of 
being heard and that he ought to exercise that power 
in this case. [p. 624, cols. 1 & 2.] 


Petition against the order of the Com- 
missioner of the Presidency Division, dated 
the 15th April 1918, 

FACTS appear from the order. 

Mr. Langford James (with him Babus Ram 
Oharan Matter and Dhirendranath Bagchi), 
for the Petitioners.—The Calcutta Hommo- 
pathic Hospital, a charitable institu- 
tion situated in Dibi Panchannagram 
of Government khas mahal, District 24. 
Pergannas, was sold away under Act XI 
of 1859 for arrears of rent due to the 
Government Khas Mahal Department, The 
petitioners then preferred an appeal to 
the Commissioner of Revenue of the 
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Presidency Division for getting lhe sale 
annulled, and 26th February last was fixed 
for the hearing of the appeal. On that date 
the petitioners’ legal representatives arrived 
in the Commissioner’s Court, but only a 
fow minutes after the case had been 
dismissed ex paris in the petitioners’ absence. 
Thereafter application was made to the 
Commissioner for the restoration of the 
appeal to, his file, which was dismissed. 
Against the order of the Commissioner 
dismissing the application for restoration 
the present application has been made to 
the Board, to revise the order of the 
Commissioner and to direst him to restore 
the appeal to his file and hear the case 
on the merits. The main ground upon 
which the application for restoration has 
been dismissed is not that the learned 
Commissioner does not think it fit and 
necessary to restore the appeal and that 
the petitioners have failed to show any 
sufficient cause for their non-appearance 
when the appeal was called on for re-hear- 
ing, but that the Commissioner has got no 
powers or jurisdiction to restore an appeal 
to his file which has been dismissed 
ex parte. The learned Commissioner thinks 
that an appeal can be restored only by 
the application of law contsined in the 
Civil Procedure Code, and as the pro- 
visions of the Code of Civil Procedure do 
not apply to proceedings under the Revenue 
Sale Law therefore the appeal under 
section 25 of Act XI of 1859 cannot be 
restored. My submission is that apart 
from the provisions of the Code, every Court 
exercising judicial or quasi-judicial funo- 
tions bas got inherent jurisdiction to 
restore a case which has been desided ex parte. 
Tf it is necessary for the ends of justice 
to restore a case, the Commissioner can do 
so even if the Revenue Sale Law does not 
expressly make any such provision for the 
restoration of a case. This view is son- 
sistent with the principle laid down by 
their Lordships of ‘the Judicial Committee 
in Ganeswar Singh v. Ganesh Das (1), 
See also the oases of Bibee Tulstman v, 


(1) 83 C. 1178; 3 A. L, J. 698; 8 Bom. L, R. 719; 
å O. L. J. 177; 10 ©. W. N. 969; 16 M. L. J. 365; 1 
M. L. E, 308; 33 I A. 134 (P. 0.). 
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Harihar Mahato (2), Appa Rao, In re, (3) and 
Matangini Debi v. Girish Chandra Chongdar (4). 
The learned Commissioner in dismissing 
the application for review has said that 
he could not entertain an application for 
review. Bat the application made to him 
was an application for restoration and not 
an application for review. Review and 
restoration are quite different things. 


Mr. Buckland (with him Babus Rajendra 
Nath Bhatiacharya and Nalint Nath Basu 
Ray), for the Opposite Party —The 
applization for restoration was in effect 
an application for review. The Commissioner 
decided the case ex parte after going into 
the merits of the case. The order of the 
Commissioner is not merely an order of 
dismissal for cefault. The Commissioner 
cannot re-hear the case and soma to 
a conclusion different from what has been 
arrived at because that would amount to 
a review of the previous judgment. It is 
well settled now that the Commissioner 
sannot review his judgment. Refers to 
Baijnath Ram Goenka v. Nand Kumar 
Singh (5). The cases relied on in support 
of the argument for the other side are not 
applicable to the facts and circumstances 
of the present case. The fasts in those 
cases are quite different from what has 
happened in this case. Further, the 
Board is not bound by those decisione. 
The next question that arises is whether 
the Board of Revenue is competent to 
revise the order of the learned Commis. 
sioner, which is final under Act XI of 1859, 
section 26. I submit it cannot inter- 
fere with the decision of the Commissioner 
in an appeal from a revenue sale. It 
has been held in several cases that his 
order must be taken to be final. 


Mr, Langford James, in reply.—The 
application to the Commissioner was not 
an application for review baut an 


application for restoration, and the order 


complained of oan be revised by the 
Board., 

(2) 9 0. W. N. 81; 32 0. 258 (F. BJ), 

(3) 10 M. 73; 13 L A. 155; 4 Sar, P. C. J. 765; 3 
Ind. Dec, (N. s.) 802 (P. 0.). 

(4) 7 C. W. N. 433; 30 C. 619. 


(5) 34 C. 677; 11 C. W. N, 808; 6 O. I. J, 84, 
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Read a Petition No. 41 of 1918 filed 
on the 30th April 1918 on bebalf of 
D. N. Ray and J. N. Majumdar, the 
surviving trustees of the Calcutta 
Homceopathis Hospital, against the order 
of the Commissioner of the Presidency 
Division, dated the l5th April 1918, m 
the matter of the sale of holding No, 112, 
Division III, Sub-Division 22 in Dibi 
Panchanongram in the Distrist of 24- 
Pergannas. 


Read also the reporton und the records 
of the case. submitted by the Commis- 
sioner with his letter No. 15 R. L., dated 
the 8rd May 1918, 


RESOLUTION No. 1851—SALES, 

By this application the Board has been 
moved to exercise its general power of 
supervision and control and to direct the 
Commissioner, Presidency Division, to restore 
to his file and decide on the merits an 
appeal under section 25, Act XI of 1859, 
which the Officiating Commissioner, Mr. 
Rankin, disposed of ex parte on the 26th 
February last. The subject of sale is a 
Pachannagram holding which was owned 
by the Trustees of a Homeopathic Hospital 
said to be a charitable institution and 
the sale price. which petitioners assert to 
have been inadequate, was Rs, 17,000. 
From these facts it is clear that the case 
was one of considerable importance and 


Counsel and Pleaders were briefed to 
represent both parties at the hear- 
ing of the appeal. The time fixed 


for hearing the appeal was ll a. m, on 
26th February. Petitioners’ legal repre- 
sentatives arrived at 11-20 a. m. to find 
that the opposite party were just leaving 
and that the appeal had been dismissed 
in petitioners’ absence. Whatever the real 
cause of delay may bave been, the amount 
of delay was not very serious and in view 
of the fact that the Commissioner’s decision 
in an appeal under section 25 of Sale 
Act XI of 1859 is final, the Officiating 
Commissioner would in the Board’s opinion 
have exercised a wise discretion if he 
had allowed the parties a little more 
grace. The case was an important one, 
which it was obviously intended by both 
parties to contest. Unless, therefore, it 
would have proved seriously inconvenient 
and detrimental to the due discharge 
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of publio business, the Officiating Commis- 
gioner might well have held the hearing 
of the case over for sometime longer. 

Later on in the day the petitioners 
applied to the Officiating Commissioner 
praying that the case might be restored. 

In dismissing the appeal ex parte the 
Officiating Commissioner wrote as follows:— 
“I bhaye examined the records of the case 
and find no grounds for interfering. There 
has been no illegality in the proceedings, 
nor can 1 see that appellant has personally 
suffered any hardship.” In dismissing the 
petition for -restoration the Officiating 
Commissioner did not lay stress on the 
fact that he had decided the appeal on 
its merits but held that he had no 
power to review his own decision, Mr. 
Buckland for the opposite party cites the 
gase reported as Baijnath Ram Goenka v, 
Nand Kumar Singh (5) in support of this 
finding. It is admitted by Mr. Langford 
James for the petitioners that the 
Commissioner has no power of review, but 
it is pointed out that petitioners’ prayer 
was not for review but for restoration 


and that the Officiating Commissioner was 


wrong in dealing with the application 
as an application for review. A second 
application for restoration was filed and 


disposed of by the permanent Commis- 
sioner, Mr. Monahan, after hearing the 
parties on lth April 1918. Mr. Monahan 
dismissed the application on this ground 
that Mr. Rankin had disposed of the 
appeal on its merits and there was no 
provision of law which made the Civil 
Procedure Code applicable to proceedings 
under the Sale Law. Mr. Langford James 
in arguing the case for the petitioners 
before the Board contends that every 
Court which exercises judicial or quasi- 
judicial functions has an inherent right 
to restore a case which has been desided 
ex parte, Where the law provides no other 
remedy and restoration is deemed to he’ 
necessary in the interests of justice, He 
relies on the following cases of Ganeswar 
Singh v, Ganesh Das (1); Bibee 
Tulsiman vV. Harihar Mahato (2); 
Appa Rao, In re (8) and Matangini Debi v, 
Girish Ohandra Ohongdar (4), Mr. Buckland 
for the opposite party argues that none of 
these cases are strictly analogous to the 
case now in question and contends that 
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the Revenue Court’s powers 
confined to those with which they ara 
definitely empowered by Statute. While it 
is true that none of the rulings cited can 
be regarded as strictly analogous to the 
ease, it seems to the Board that, if 
looked at more widely, they indicate that 
all final Courts, including Revenue Courts, 
have an inherent power to make such 
orders as may be necessary for the ends 
of justice. In the Privy Counsil ruling, 
Ganeswar Singh v. Ganesh Das (1), above 
sited, their Lordships held that the proper 
remedy was for the purshaser to apply 
to the Revenue Authority for a re-hearing 
though the order of the Commissioner 
annulling the sale was a final order. It 
is true, as Mr. Buckland points ont, that 
the Commissioner had annulled the sale 
summarily without giving notice to the 
parties but this difference hardly affests 
the principle involved. Moreover in dealing 
with the case now in question it has 
to be remembered that there is much 
greater danger of hardship being caused 
by anorder confirming a sale than by one 
which annuls a sale, a fact which is 
fully recognised by the provisions of the 
Sale Laws. After considering this and the 
other rulings cited, the Board considers 
that there are sufficient grounds ‘for 
holding that any Revenue Court, when 
exercising final powers, must be regarded 
as possessing an inherent power to rectify 
its errors and mistakes and take suth 
action as the ends of justice may demand. 
It is easy to conceive cases in which the 
gravest hardship and injustice might 
result if Revenue Courts were held to 
possess no such right, Accordingly the 
Board, disagreeiag with the learned 
Commissioner, holds that the Commissioner 
possessed the power to restore the appeal 
case in question to his file if he thought 
this to be necessary for the ends of 
justice. The Board further is not dis- 
posed to attach much weight to the 
point that the Offisiating Commissioner 
had considered the merits 
disposed of the appeal. His proceedings 
were et parte and no doubt he examined 
the record and satisfied himself that no 
obvious irregularities had been commit- 
ted. But in dealing with subsequent appli- 
gations he did not say that he had cgon- 


are strictly 


before he 


sidered on their merits all the objections 


which sould be advanced against the 
sale being confirmed, and in the Board’s 
opinion the sase is one of such importance 


that it should ba desided by the 
Commissioner after both parties have 
been allowed ample opportunity of 
being heard. For above reasons the 


Board revising the Commissioner’s order 
directs that the appeal be restored to the 
Commissioner’s file and ba heard and 
decided after due notice to both parties. 

Case remanded, 


CALCUTTA HIGH COURT. 
Appeals FROM ÅPPELLATE Decrees Nos. 1512 
AND 2090 or 1916. 

April 18, 1918, 

Present :—Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 
PURNANANDA DATTA AND OTHERS —— 
PLAINTIFF3——APPELLANTS 

VETSUS 
ABINASH CHANDRA CHATTORAJ 
AND OTHERS — DEFENDANTS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 5. 2 (12)— 
Mesne profits—Purchaser of non-transferable holding, 
liability 0f-— Basis of assessment, - 

On the sale of a non-transferable occupancy holding 
by a tenant the landlord, in a suit against the pur- 
chaser for khas possession and mesne profits, having 
got a decree for khas possession, applied for ascer- 
tainment of mesne profits: < 

Held, that mesne profits ought to be assessed on 
the basis of the rents which the purchaser received 
during the period of his possession, and not on the 
basis of the rent which the landlord used to get 
from the tenant of the holding prior to its sale. p. 


- 627, col. 2.] 


Appeals against the decrees of the Pis- 
trict Judge, Murshidabad, dated the 24th 
March 1916, reversing that of the Sub- 
ordinate Judge of that District, dated the 
7th August 1915. 

FACTS.—The landlord was the appellant 
in the present appeal. He brought a suit 
for khas possession and mesne profits 
against the defendant, who had purchased 


. a non-transferable occupancy holding from 


the original tenant. The suit, which was 
originally brought ina Munsif’s Court, was 
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decreed and order was made for tha deter- 
mination of mesne profits, Bat as the 
amoant of the mesne profits alaimead ex- 
eeeded the pesuniary jurisdiction of the 
Muosif’s Court, the plaint was returned for 
presentation toa higher Court undar tha 
ruling in Bhupendra Kumar v. Purna Chandra 
(1). So the matter came before the Sabordi- 
nate Judge, who held that masne profits pay- 
able by the defendant should be assessed on 
the basis of the produce of the land. There 
was an appeal to the District Jadg3, who 
revarsed the decision of the Subordinate 
Judge and held that mesne profits should be 
assessed on the basis of the rent which the 
plaintiff-landlord used to get before the 
defendant purshased the oscupancy holding, 

The following extracts from the judgment 
of the learned District Judge are material 
to the report :— 

* * + & & * * $ T have heard 
the learned Pleaders only with respect to 
the question of the mode of assessment of 
meane profits, as, in my opinion, it appears 
that the contention of the learned Pleader 
for the appellants must prevail on that 
question. The learned Subordinate Judge 
has assessed the mesne profits on the basis 
of produce, the defendants’ s:ntention being 
that it should have been assessed with 
reference to the rent that was boing paid by 
Mukunda Mandal to the plaintiffs before 
the sale of the lands of the defendants. 
The plaintiffs had claimed mesne profits on 
the basis of produce, alleging that the de- 
fandants cultivated the lands themselves 
during the period in snit, The defendants, 
on the other hand, contended that they 
were not in kkas possession during that 
period, but that they had let out the lands 
in bhag and had recsived a share of pro- 
duce as rent. * * * * * * # I 
accordingly hold that the defendants were 
in possession of the lands daring the period 
in suit as receivers of rent in kind and not 
as cultivators. The plaintiffs too were, 
previous to the defendants’ possession, mere 
receivers of rent from Mukunda. In these 
circumstances, then, I hold, on the anthority 
of the cases reported as Sura Pershad 
Narain Singh v. L. D. Reid (2), Laljee Shahay 


(1) 8 Ind. Cas. 34; 13 C. L, J. 132; 15 C, W, N. 606; 


43 0, 650. 
(2) 6 C. W. N. 409; 29 C. 622. 
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Singh v. F. O. Walker (2) and Pundit Lachmi 
Narayin v. Sheikh Mahar Hassan (4), that 
the plaintiffs ara entitle] to mss3ne profits 
on the basis of the annual rent that was 
being paid to them by Makunda. 

The plaintiffs theraup3n appsaled to ths 
High Court. 

Biba Brajendra Nath Chatteriee, for the 
Appellants: —The District Judge is entiraly 
wrong. The plaintif is not bound to ra- 
eogaise the defendant as his tenant and he 
is not bsund to acsept from him the rent 
which he used to gat from his old tenant. 
As soon asthe old tenant abandoned the 
holding by selling it to the defendant, the 
landlord basame entitled to kkas possession 
and if the defendant had not resisted the 
landlord’s right, the landlord would have 
got all the produce.of the land by keeping 
it in his khas possession. Why should the 
landlord bə a loser on assoant of the 
wrongful possession of the defendant? It 
might ba urged by the other side that ths 
landlord baing a Z3mindar, it was not likely 
that he would have cultivated the land by 
hirad ssrvants; be would havea let out the 
land t? others. Even if that ba so, still the 
landlord would bo entitled to get what the 
defendant actually got from the land, It 
is found that the defendant after his purchase 
let out the land in barga and got a share 
of the produce, The landlord ougbt to gat 
that share of the produse. The learned District 
Judge relied upon the eases of Surja Pershad 
Narain Singh v. L. D. Raid (4), Laljee Shahay 
Singh v. F. O. Walker (3) and Pundit Lachmi 
Narayan v. Sheikh Mazhar Hassan (4). But 
the fasts of those cases are different. Moreover 
in the judgmant of the lower Appellate Court 
no reference is made to the definition of mesne 
profits as given in the Civil Prosedure 
Code. I rely upon that definition. The 
language of the definition is clear and free 
from ambiguity and no Court has any 
power to override the exprass provision of the 
law. When the language is clear and free 
from ambiguity, it is the duty of tha Court 
to give effect to the provision of the law, 
regardless of the question whether the 


provision is jast or proper. The Court 
cannot depart from the olear direc- 
tion of the Legislature. Its function is to 


(3) 6 0. W. N. 732. 
(4) 12 0. W. N. 650; 35 O, 1000, 
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administer law and not to make or modify 
if, I say when mesue profits have been 
clearly defined by the Code as the profits 
which the person in wrongful possession 
actually received or would have received, 
the defendant at any rate is bound to pay 
as mesne profits that which he actually 
.receiyed. Referred to Maxwell on Interpre- 
tation of Statute, 5th Edition, page 5. 

Babu Upendra Narayan Bagchi, for the 
Respondents.—Tbe appellant was receiving 
rent from his old tenant; the defendants 
purchased from the old tenant; so they stand 
in the shoes of the old tenant; and the land- 
lord is not entitled to get more than what 
he used to get from the old tenant. The land- 
lord sould not get the whole of the produce 
of the land. There is nothing on the record 
to show that the landlord would have kept 
the land khas if he bad got khas possession. 
‘Nor should the landlord get what the de- 
fendants got from the land. The greater 
profits which the defendants made from the 
land were due to their. improvement of the 
tenancy, so the landlord cannot, under sec» 
tion 2 (12), Code of Civil Procedure, get what 
was due to the improvement. There are 
decisions in which it has been held that in 
cases like the present, the landlord is entitled 
oaly to „rent and not to the produce of the 
holding. Referred to Ranee Asmed Kooer vy. 
Moharunee Indurjest Kooer (5), Laljee Shahay 
Singh v. F. O. Walker (3), Luchmeswar 
Singh v. Ohuirman, Darbhanga Municipality 
(6), Raghu Nandan Jha v. Jalpa Pattap (7), 
‘Dalgleish v, Babu Nandan Misser (8), 

Babu Brajendra Nath Ohatterjee, in reply.— 
The decision of the Patna High Court 
rather supports my oase, The other decisions 
sited by my learned friend ought not to 
affest my rights. I rely, as I have said, 
upon the express provision of the law and 
not upon reported decisions which cannot 
change the law. ‘The definition of mesne 
profits given by the Code shows what my 
client is entitled to. The defendants’ letting 
out the land in barga, and not for cash 
rent, cannot be called an improvement within 
the meaning of section 2 (12), Code of 
Civil Procedure. Some of the decisions 


(5) 9W. R. 445; B. L. R. Sup, Vol. 1008, 

(6) 17 L A. 90at p. 97; 18 O. 99; 5 Sar, P.O. J. 
564; 9 Ind. Dec, (N. 8.) 67. j 

(7) 30. W. N. 748 

(8) 39 Ind. Cas. 616; (1917) Pat. 146; 1P, L. W, 421, 


sited by the other side are of dates 
prior to the Code of 1882, in which for 
the first time mesne profits were defined 
by the Legislature. The later decisions 
have been influenced to some extent by the 
earlier decisions, as in them there is no 
reference to the definition of mesne profits 
as given in the Code. 

JUDGMENT.—The question involved in 
this appeal relates to the principle on which 
mesne profits should be ascertained ir the 
present case, 

The plaintiffs, who are the appellants 
before us, were the landlords in respect of 
the land in dispute. The lands were held 
by a tenant Mukunda Mandal. He trans- 
ferred the lands to the defendants. As, 
however, the holding was a non transfer- 
able occupancy holding, the transfer was 
invalid and as the tenant had abandoned 
the land, the plaintiffs were entitled to gat 
khas possession theréof. The plaintiffs 
accordingly brought a suit for kkas posses- 
sion and mesne profits. They obtained a 
decree for possession and then applied for 
ascertainment of mesne profits, 

The learned Subordinate Judge was of 
opinion that the mesne profits should be 
assessed on the basis of the actual produce, 
and not on the basis of the rent which 
the plaintiffs had been receiving from Mu. 
kunda, the tenant, and he made a decree 
accordingly. On appeal the learned Dis- 
triot Judge held. that as the plaintiff was 
in possession of the land by receipt of rent 
and as the defendants also, during the 
period they were in wrongful possession, 
had been in receipt of paddy rent from 
the persons with whom they settled the lands, 
beth the plaintiffs and the defendants were 
in the position of rent receivers and that, 
therefore, the mesne profits ought to be 
assessed on the basis of rent. It may be 
mentioned here that the learned Subordinate 
Judge bad dishbelieved the defendants’ case 
that they had been in possession of the 
land through tenants who paid paddy rents, 
but on appeal the learned District Judge 
held that that case was true. But although 
the learned District Judge was of opinion 
that the mesne profits should be assessed 
on the basis of rent, he allowed mesne 
profits on the basis of rent which the plaint- 
iffs had been realising before the suit from 
their tenant. 
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The plaintiffs hava appealed to this Court 
and it is contended on their behalf that 
having regard tothe fast that the defend- 
ants themselves had realised paddy rent 
from the tenants, they should pay the 
same to the plaintiffs by way of mesne 
profits. The plaintiffs did not.claim before 
us the mesne profits on the basis of the 
actual produce but only on the basis of 
the paddy rent which the defendants 
had realised from their tenants. We are 
of opinion that this contention ought to 
prevail, 

"Mesne profits” has been defined in section 
2 (12) to mean those profits which the 
person iu wrongful possession of sush pro- 
perty actually received or might with 
ordinary diligence have received therefrom to. 
gether with interest on such profits. The 
defendants admittedly had received a certain 
paddy rent from their tenants with whom 
the lands had been settled by them during 
the period they were in possession. If 
the mesne profits are to bs assessed on 
the basis of rent, there is no , reason why 
they should not be based on the amount 
of rent which the defendants actually re- 
ceived from the persons with whom the land 
had been settled. 

It is contended on behalf of the defend- 
ants that the plaintiffs had been getting 
only Rs. 19 as rent from the land prior 
to the institution of the suit and that, 
therefore, that ought to be the measure 
of damages. But the plaintiffs also could 
have realised paddy rent, had they ob- 
tained Khas possession of the lands on 
their tenant Mukunda abandoning the 
land. 

So long as Mukunda was holding the 
land as tenant, the plaintiffs were entitled 
only toa rent of Rs. 19 and could not 
let out the land atpaddy rent. It was only 
when that tenant had transferred the land to 
the defendants and abandoned possession that 
the plaintiffa besame entitled to khas pos- 
session. The present case stands on a different 
footing fram a case where tho plaintiff being 
in possession through tenants seeks to recover 
possession through such tenants, in other 
words, to bə rastored to tha same position as 
he was bafore the dispossession. In the 
present case, had the defendants givan up p33- 
session to whish the plaintiffs ware lawfully 
eutitled on their tenant Mukunda’s abandoning 
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the land, the plaintiffs could have, 
as stated above, let ont the lands at a 
paddy rent as the defendants had done. 
There is no reason why in these circum- 
stances the defendants should be allowed to 
make a profit out of their wrongful pos- 
session. 


Weare, therefore, of opinion that the 
plaintiffs should get a decree for mesne 
profits on the basis of the paddy rent which 
the defendants admittedly had realised 
during the period in suit from their bhag 
tenants, the amount thereof for the period 
1313 to 1318 B.S. (both years inclusive) 
to be ascertained by the Court below 
upon the evidence on the record. The case 
is accordingly remanded -to that Court 
and a desree will be passed by that Court 
according to the result of the necessary in- 
quiry. 


The parties will be entitled to get costs 
in proportion to their respective success 
in all Courts. The plaintiffs have. suc- 
ceeded tothe extent of 11/20ths and. the 
defendants 9/20ths. We assess the hear- 
ing fee for the plaintiffs-appellants in thia 
Court at Rs. 32. 

This judgment will: govern the other 
Appeal (No. 2090 of 1916) in which we 
make no order as to costs. 

(ase remanded. 


PATNA HIGH COURT. 
Fregest Crvi Arrear No. 3 or 1916, 
Juna 21, 1918. 

Present :—-Sir Dawson Miller, Krt., Chief 
Justice, and Justice Sir Ali Imam, Kr. 
Rat Bahadur RADHA KISHAN RAI 
AND OTHERS -——DEFENDANT3 — 
APPELLANES 
versus 
Babu NAURATAN LAL —PLAINTIĘE —a 
RESPONDENT. 

Limitation Act (IX of 1909), Sch. I, Arts. 120, 144 
—General Clauses Act (X of 1897), s. 3 (25)—Im- 
moveable property, sale-proceeds of, nature of —Sust to 
recover moveable property substituted for immove- 
able property —Limitation —Hindu Law ~Alienation— 
Necessity, proof of—Bona fide enquiry as to necessity —~ 

Fraud—Suppression of process. 
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A claim for the proceeds of what was once immove-. 
‘able property but has been substituted by moveable 
property cannot be regarded asa claim for immove- 
able property or any interest thorein or any benefit 
arising from land and is governed by Article 120 of 
Schedule I of the Limitation Act. [p. 680, col 2; 
p. 6388, col. 2.] 

Under Hindu Law the onus of proving the neces- 
sity for a loan contracted by a limited owner is on 
the lender, and to discharge this burden he must 
show not merely that the object for which the money 
was required was a legitimate one but also that the 
funds available to the limited owner were insufficient 
to meet the necessary. requirements. [p. 687, col. 2; 
p. 433, col, 1.] 

If the creditor fails to prove any legal necessity, he 
can nevertheless succeed by establishing that he made 
proper enquiries and was honestly satisfied that such 
necessity existed. [p. 685, col. 1.) 

_ Per Imam, J.~ Costs of litigation are a recognized 
head of necessity but the power to borrow for that 
reason is not unlimited. [p. 642, col. 2.] 

-Non-service of summons by itself is not fraud. Iis 
suppression, on the other hand, with intent to 
deceive and take undue advantage of the opposite 
party amounts to fraud. [p. 641, col. 2,] 

Appeal from a decision of the Subordinate 
Judge, Patna. 

Messrs, P. N. Singh and Banwari Lal, 
for the Appellants. 

Messrs. Gangadhar Das and Ganesh Dutt 
Singh, for the Respondent. 

JUDGMENT. 
. MILLER, C. J.—In this case the plaint- 
iff, .who succeeded to the estate of 
his maternal grandfather on the death of 
his mother in the year 1902, seeks to get 
aside a mortgage bond executed on behalf 
of his mother in favour of the defendants 
and to get possession of part of the 
mortgaged property which was purchased 
by the defendants at an austion-sale in 
execution of a decree obtained on the 
bond. The plaintiff sueceeded before the 
Subordinate Judge of Patna and the de- 
fendants have instituted this appeal. The 
plaintifi’s grandfather Babu Rai Radha 
Kishan died on the 7th November 1879 
leaving no male issue. His daughter Sheo 
Koer, his next legal heir, succeeded to her 
father’s estate taking a life interest. She 
had then two sons living, Sheo Ratan Lal, 
a young man of 22, and the plaintiff Nan 
Ratan Lal, a child of 2 years of age, 
When Radha Kishan died he left con. 
siderable property said to be worth many 
lakhs of rupees, the net income from which 
was at that time about Rs. 30,000 per 
annum, It was also alleged that in ad- 
dition to his immoveable property he left 
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a considerable sum of money amounting to 
about Rs. 50,000 which passed into the hands 
of his heir, the plaintiff's mother. About 
four months after the death of her father, 
viz, on the 26th February 1880 Sheo 
Koer, having a few days earlier obtained 
a certificate of succsssion, executed a 
muktearnama or general power-of-attorney 
in favour of her elder son Sheo Ratan 
aud an old servant of the family named 
Isri Prasad to aab as her agents in her 
business affairs and to sign docoments on 
her behalf. The exact nature of the 
powers conferred by this document will 
be considered later. In March 1£82 Isri 
Prasad died leaving Sheo Ratan, who is 
alleged by the plaintiff to have been a young 
man of profligate habits and a spend- 
thrift, the sole agent under the muitearnama, 
It was-also alleged that for some time 
before his death Isri Prasad was ill and 
under the influence of Sheo Ratan. How- 
ever this may be, it is certain that between 
the years 1860 and 1885 considerable 
soms of money were borrowed from the 
present defendants and others on the security 
of the property comprised in the family 
estate, although if the allegations of the 
plaintiff aa to the resources available from 
the estate left by his grandfather be true, 
there seems to have been no pressing 
reason to justify such transactions. During 
this pericd loans were taken by Sheo 
Ratan purporting to act on behalf of his 
mother from the present defendant No, 1 
and others amounting to something like 
Rs. 40,000. In addition other large sums 
of equal or greater amount were borrowed 
from other persons during the same period, 
and practically the whole estate was 
mortgaged to secure these loans whioh 
carried a high rate cf interest. Between 
18&5 and 1890 there is no evidence that 
ary further loans were sontracted, but on 
the lst August 1890 what appears to have 
been the sole remaining property of the 
estate upon which no charge had been 
created was mortgaged by Sheo Ratan in 
his mother’s name to secure a loan of 
Rs, 9,600 advanced by Rai Radha Kishan, 
Rai Bahadur, defendant No.1, in the name 
cf a benamidar, one Kurjee Diashit, It is 
in respect of this last transaction that the 
present suit 1s brought by the plaintiff as 
reversioner claiming a declaration of his 
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title and possession of part of the 
mortgaged property. The properties hypothe- 
eated under bhs bənd of the lst August 
1890 comprised a share in Mauza Badalpura 
Paridpur, two bungalows in Badalpura and 
one bungalow at Muradpur. Sheo Ratan 
the plaintiff's elder brother died in 1894. 
No interest appears to have heen paid 
either in Sheo Ratan’s lifetime or after 
his death on the sum advanced aud secured 
by this mortgage,and in the year 1900 
the defendants instituted a suit to enforce 
the bond and in June of the following 
year obtained a decree against Sheo Koer 
for the sum of Rs. 23,897-196 principal 
and interest due on the bond. The pro- 
perties were then sold at auction, the 
bungalows being purchased by the defend- 
ants themselves. Sheo Koər died about 
a year later on the 10th June 1902, leav- 
ing her son, the ‘plaintiff Nauratan, a 
barren heritage. He was then a young 
man of 24 or 25 years of age and obtained 
employment in the Indian Police. From 
erquiries he made and from what he 
already knew he came to the conclusion 
that this and other previous loans had 


been contracted and the property mortgaged - 


during the lifetime of his mother and 
brother without legal necessity jastifying 
such transactions and instituted suits against 
the defendant No. 1 and other money- 
lenders who had taken mortgages by way 
of security to recover possession of those 
portions of the property which still re- 
mained in their hands. In some of these 
gulis he was successful; in others a som- 
promise was arrived at. In the present 
suit he claims possession of the Muradpur 
bungalow together with mesne profits and 
interest thereon for the thras years pre- 
ceding the institution of the suit. With 
regard to the two bungalows at Badalpura 
it appears that these were taken over from 
the defendant No. 1 in a somewhat 
dilapidated condition in the year 1903 by 
the East Indian Railway Co., under the 
provisions of the Land Acquisition Act for a 
sum of Rs. 924-9-7 which was paid to 
the defendant No. 1, and the plaintiff 
claims the value of these two bungalows 
whish he places at Ri. 6,799-9-7 together 
with interest, alleging that they were allowed 
to get into a dilapidated condition by the 
defendant and were dismantled by him, the 
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material having bean removed before the 
gale to the East Indian Railway Co. The 
plaintif’s case is that by the muklearnama 
of the 26th February 1880 his brother Sheo 
Ratan was not authorised to incur debts or 
mortgage the estate on his mother’s behalf, 
and further the dosument in question was 
not validly executed as it was not explained 
to his mother nor did she understand it. 
He further says that the mortgage-bond 
of the Ist August 1890 was not executed 
with the kaowledge and consent cf Sheo 
Koer, nor was ib ever read over and 
explained to her. He further says that 
his mother did not in fast at that time 
ressiva the Rs. 5,000 or any portion of it; 
and that in any case there was not at the 
time when this transaction took plase any 
legal necassity or pressure upon the estate 
such as would justify Sheo Koer in hypathe- 
eating the family property and that the 
defendants made no enquiries as to the 
existence of the alleged necessity. Ha further 
contends that the decree obtained by, tha 
defendant No. 1 on tha said bond was 
fraaiulent and collusive and that process 
was never served upon Sheo Koar and 
judgmernt was allowed fo go by default. ı 

The defendants contended on the sontrary 
that the mubteurnama and the band or 
rather a draft of it were both read over 
and explained to Sheo Koer and that she 
understosd and consented to them, that 
the money was borrowed for the purpose 
of defending a law suit brought by one 
Badri Narain against Sheo Koer disputing her 
title to the estate aud that it was urgently 
necessary to raise this money for that 
purpose; further that the money was only 
advanced after doe and proper enquiries 
and after defendant No. 1 had by such 
enquiries formed a bona fide opinion that 
the loan was necassary and for the banefit 
nf the estate. They further travarsed the 
allegations of the plaintiff that the summons 
in the mortgage suit againt Sheo Koer 
was not propsrly served. Lastly they 
contended that the claim for the value of 
the two bungalows sold to the Rnuilway 
Company was not a claim for possession of im- 
movable property within Article 141 or Article 
144 of the Limitation Act but was a claim 
for moveable proparty and was gaveraed by 
Article L20 of the Azt and, therefore, barred, 
tha suit not having haen brought either 
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within: six years - of Sheo Koer’s death when 
the. plaintiff's interèst inthe estate became 
vested, or within six years -of the purchase 
by the Railway Company. Other issues were 
raised at the trial by ‘the defendants but 
are not now material and were abandoned by 
them in this appeal. 
` The Subordinate Judge found (1) that 
the plaintiff’s-claim to recover the price of the 
two bungalows sold to the Railway Company 
was uot barred by limitation as, in his opinion, 
the money recovered by the defendants as the 
price of that property must be taken as re- 
presenting the property and did not cease 
to be immoveable property; (2) that the 
inuktearnama of the 26th February 1880 
was properly executed by Sheo Koer but 
that it} gave no power to Sheo Ratan to 
raise loans on ber behalf without her 
knowledge and consent but merely to sign 
documents executed by her and that she 
could not delegate to any other person 
power to take loans substituting his dis- 
cretion for hers; (3) that the mortgage bond 
of the Ist August 1890 was not executed 
with the knowledgé and consent of Skeo 
Koer; (4) that there was no legal necessity 
tc warrant the transaction; (5) that there 
was no-bona fide enquiry by the defendants 
as to the legal necessity;' and (6) that the 
mortgage decree was fraudulently obtained 
by suppressing’ service of process and was 
not binding upon the reversioner. 
“In accordance with these findings he 
entered a decree for the plaintiff:- granting 
him possession of the Muradpar bungalow 
together with mesne profits to be ascertained 
and for the price: paid by the Railway 
Company to the defendants for the two 
Badalpura bungalows, together with propor- 
tionate costs. | 
“The first point taken by the appellants 
relates to the'claim for the price of the 
two -Badalpura bungalows, which they 
contend is clearly a claim for moveable and 
not immoveable property within the mean ing 
of Article 14] or Article 144 of the Schedule 
to the Limitation Act. So far as this part of 
the appeal is concerned I think the appellants 
must succeed.. The plaintiff contends that the 
purchase-priee, which now represents what 
formerly was immoveable property, should 
be treated as a benefit arising out of 
immoveable ‘property and claims that it is 
overed by the words “or any interest therein” 
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in Article 144, and by the definition in section 
3 (25) of the General Clauses Act (X of 
1897), which includes benefits to arise ont 
of land. In support of this contention 
he relies upon the oase of  Barhamdeo 
Fershad y. Tara Chand (1), tn which it 
was held that where property was sold 
under a decree obtained on a first mortgage, 
the right of a pnisne encumbraneser tc follow 
the surplus proceeds after the decree-holder’s 
claim had been satisfied was an equitable 
right and that the right of the puisne en- 
cumbrancer is not extinguished or discharged 
by the sale but is transferred to the surplus 
sale-proceeeds. It should be pointed ont, 
however, that that was a suit to enforce 
payment of money charged upon immoveable 
property, for which Article 132 of the Second 
Schedule of the Act expressly provides and 
in my opinion this case affords no authority 
for the plaintiff's proposition that a claim 
for the proceeds of what was once immoveable 
property but has been substituted by moveable 
property can -be regarded as a olaim for 
immoyveable property or any interest therein 
or any benefit arising out of land. If the 
plaintiff wished to protect himself from the 
operation of the Limitation Ast, I think 
in a claim of this sort, where the property 
has lost the impresa of its original nature 
and been converted into money, he was 
bound to institute a suit within 6 years 
of the time when his cause of action 
accrued and so far as this part of the 
claim is concerned, I think the judgment of 
the Subordinate Judge must be set aside. 
[Soe Ganputrao Moroji v. Vamanrao Shamrao 


It is ecnvenient here to consider the question 
which arisesin regurd to the execution and 
effectot the muktearnama or power-of-attorney 
executed by Sheo Koer on the 26th Feb- 
roary i889. It was found by the learned 
Judge that the power-of-attorney was read 
over and explained tc Sheo Koer and that 
she understood its legal consequences. The 
only witness on this point was Darbari 
Lal, and his evidence certainly falls far 
short of proving these facts. After saying 
that the draft of this document was read 
over and explained to Sheo Koer, he 
admitted that in his evidence in a previous 
(1) 33 ©. 92; 9 0. W. N. 989. 
(2) 


33 
10 Bom. L, R 219, 
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suit brought by. the plaintiff he stated that 
he could not recollect whether it was read 
over to heror not, and added that that 
was true and that he could not now 
swear that the draft was actually read 
over and explained to the lady. If this 
were the only evidence on the point I 
think the proof would fail. Nor does the 
evidence of this witness, who was at one 
time a tout, appear to me on reading it 
through to be worthy of mush oredit, 
It does appear however from the evidence 
of Sheo Koer herself who was examined 
iu some other proceedings in 1894 and 
whose evidence was put in and referred 
to by both parties in this suit that she 
executed the power-of-attorney and un. 
derstood the object of it. I think, there- 
fore, that the finding on this question is 
supported by the admission of Sheo Koer 
herself and may safely be accepted. The 
Cocument recites that many cases are pend- 
ing by and against Sheo Koer and 
various sums of money due on bonds 
and decrees and otherwise have to be 
collected as well as rents from her villeges 
and that being a pardanashin lady she is 
unable to look after these affairs. She, 
therefore, appoints Sheo Ratan and Isri 
Prasad as her agents to appoint Vakils, 
Connsel and Muktears on her behalf and 
to sollest her rents and other moneys due 
to her and grant receipts in her name 
and to deposit money in Court and pay 
Government revenus on her behalf as re- 
quired. Then follows a special power given 
to Sheo Ratan alone which is relied on by 
the appellants, It is in these words :— 

= “Babu Sheo Ratan Lal, my son, one of 
the mukhtears, shall put down my signature 
in his pen on whatever deeds of sale and 
conditional sale and ekrarnamah, shorakat- 
namah, hiba, thicca, kabuliyat, zarpeshgt tjara, 
mukarrari, mortgage and simple bonds 
aud patta and other documents of all sorts 
which might be written and executed on 
my behalf, and shall get them attested by 
witnesses on his admission and shall on his 
admission get them registered.” 

It seems clear that the power here 
granted to Sheo Ratan does not enable 
him to substitute his own discretion for 
that of Sheo Koer or to alienate or 
ereate any charge on her property without 
first obtaining her sanction to transas- 
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tions of such a nature. The power 
granted is, in my opinion, merely that of 
signing her name on her behalf to such 
transactions as she might authorise and 
direct. The hand shall be the hand of 
Sheo Ratan but the voice must be the 
voice of Sheo Koer. Even if it be taken 
that Sheo Ratan was held out as his 
mother’s agent for the purpose of execut- 
ing such documents in her name, that 
would not, in my opinion, relieve the defend- 
ant No. 1 from the obligation of prov- 
ing that there was legal necessity for the 
loan as understood in this connection or 
that he had made due enquiries from 
which he formed a bona fide opinion that 
such was the oase. Moreover it is part 
of the defendants’ case that the transac- 
tions were carried out with the full know- 
ledge and consent of Sheo Koer. I shall, 
therefore, proceed to consider this question. 
For this purpose if is necessary to state 
briefly the circumstances leading’ up to 
the present transaction. Shortly after the 
plaintiff’s grandfather died in 1879, there 
can be no doubt that the estate was pro- 
ducing a large income of at least Rs. 30,000 
per annum and a considerable cash 
balance had been accumulated, but not- 
withstanding this if appears that 5 years 
later practically the whole estate had been 
mortgaged to secure the earlier loans 
already referred to. The ostensible reason 


assigned by the defendants and others in 


previous suits as the necessity sompelling 
the loans was that the estate was involv- 
ed in litigation and money was required 
for that purpose. It is not necessary to 
review at length the circumstances under 
which these earlier loans were contracted. 
The facts relating to them are fully set 
out in the judgment of Mookerjee, J. in 
Roy Radha Kissen v, Nauratan Lall (8), 
in which the present plaintiff successfully 
sued the present defendant in a suit 
brought to recover possession of certain of 
the properties mortgaged to the defendant to 
secure some of the earlier loans. The defence 
in that case was practically the same as in 
this, I think I ought, however, to state shortly 
the main facts leading up to the present 
transaction, asit by no means follows that 
there was no necessity in 1900 to do that 


(8) 6 O. L. J. 490 at pp. 517, 519, 
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‘which it has been decided there was no 
necessity to do some 5or 6 years earlier. 
When Radha Kishen died and Sheo Koer 
obtained the certificate above referred to, 
ber attempt to obtain registration was 
opposed by one Gobind. Prasad, who con- 
tended that bis son Badri Narain was the 
adopted son of Radha Kishan the plaint- 
iff’s grandfather. He also endeavoured and 
to some extent succeeded in stopping collec- 
tion of rents by Sheo Koer. On the 30th 
April 1881 Sheo Koer finally got her name 
registered, and after that there appears to 
have been little or no trouble in collecting her 
rents. It is admitted hy one or more of the 
defendants’ witnesses that the difficulty in 
-eollecting rents did not last for more than 
18 months or 2 years at the outset, 
There were also some criminal cases daring 
this period connected with the collection of 
‘rents. In August 1881 a regular suit was 
instituted by Badri Narain claiming the 
estate as the adopted son of Radha 
Kishan. Much evidence was called and 
the suit was dismissed in October 1882, 
In March 1883 an appeal was preferred 
to the High Court. In June 1885* it was 
dismissed for the default of the appellant 
in providing security for costs. Subse- 
quently it was remanded by the Privy 
Counsilt to the High Court to be heard 
on the merits. In January 1901 the 
appeal was heard by- the High Court 
at Calcutta and dismissed on the merite, 


I have already said that between 
-1885 and 1900 no money appears 
‘to bave been borrowed, but in Angust 
1900 when the suit was about to come 


again before the High Court the loan 
which forms the subject of the present 
suit was taken from the defendants and 
the properties in question were mortgaged 
‘to secure that loan. It is not disputed 
that the onus of proving that there was 
legal necessity for this loan and that the 
- bond was executed with the knowledge 
and consent of Sheo Koer is on the de- 
fendants. Apart from the recital in the 
bond itself and a suggestion which was 
not supported by the evidence that the 





araman: 





granane 


*See Budri Narain v, Sheo Koer, 11 C. 71#;5 Ind, 
Dec. (x. 8.) 1286,—Ed, 

+See Badri Narain v. Sheo Koer, 17 O. 512; 171, 
A. 1; 5 Sar. P. C, J. 498; 8 Ind. Dec. (N. 8.) 881,— Ed, 
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bulk of Sheo Koer’s properties had passed 
out of her hands into those of the mort- 
gagees, there is little or no evidence to 
show that she owas jin straitened 
circumstances in Angust 1900. Her pro- 
perties, it is true, were mortgaged but at 
that time she was still in possession of 
the greater part of the villages and col- 
lecting the rents, ard this is admitted by 
the defendant himself. The account books 


kept on behalf of Sheo Koer by her 
Dewan have been disclosed. They were 
used in the previous suits and relied 


upon and although some of them have 
become in course of time torn and partly 
destroyed and others worm-eaten, some are 
still legible and extracts and  sertified 
copies of others taken in the previous 
suits have been preserved and from these 
it appears that during the years 1886 to 
1890 there remained a considerable balance 
at the end of each year after paying all ex- 
penses., The following sums show the exocss 
of income over expenditure for these five 
years respectively ending on August 8th 1890. 


Ra, 
1866 ida see we 2,138 
1887 re ses ww. 013 
1888 ai ian » 4,959 
1889 ee ies vee 5,208 
1890 ve 5,389 


During the year 1890 the collections 
made by Sheo Koer were Rs. 18,199 and 
a further sum of Rs. 4,929 was collected 
and banded in to this account by Sheo 
Ratan himself. It is pertaps worthy of 
remark that of this latter sum Rs. 4 822 
were for the first 6 months and Rs. 97 
only for the last 6 months of that year, 
From these accounts it appears that 
money was being saved each year and 
there was -no pressure upon the estate. 
There is no reason for supposing, there- 
fore, that the estate was in such an em- 
barrassed financial condition that it was 
necessary to mortgage apy part of the 
property in order to raise a loan of 
Rs. 5,000 at a somewhat high rate of 
interest. There was at that time a credit 
balance in band in the year’s accounts of 
well over Rs. 5,000 and there is nothing 
to show that the arcumulations of previous 
years were not still available. It is well 
established that the onus of proving the 
necessity for the loan in such gases is on 
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the lender, and to discharge this burden 
he must show not merely that the object 
for which the money was required was a 
legitimate one but also that the funds 
available to the limited owner were in- 
sufficient to meet the necessary require- 
' ments. [See Dharam Chand Lal v. Bhawani 
Tia (4) and Bhimaraddı v. Bhaskar 
9). | 

In my opinion the defendants have failed 
to make out any necessity for the loan. 
The question then arises, how it was that 
Sheo Koer authorised her son Sheo Ratan 
to borrow this money if there was no 
apparent necessity for doing so. On read- 
ing tte evidence given on behalf of 
the defendants as well as that given by 
Sheo Koer herself in the proceedings 
above referred to, the conclusion I have 
arrived at is that the Subordinate Judge 
was amply justified in finding that the 
bond was not executed with Sheo Koer’s 
knowledge and consent, and I think if is 
more than likely that she was kept em- 
tirely in the dark about this transaction, 
as was found to be the oase in the earlier 
transactions which were the subject of the 
suit in the Caleutta High Coar: in 1907 
[Roy Radha Kissan v. Nauraten Lall (3)]. 
Sheo Koer deposed that she knew nothing 
about this or any of the previous loans, 
that she had no necessity to borrow money 
and that she never authorised Sheo Ratan 
to do so. There is evidence to show that 
Sheo Ratan was addicted to drink and other 
vicious kabite, and this is corroborated to 
some extent by Darbari Lal one of the 
defendants’ witnesses, and there is nothing 
improbable in the supposition that he 
kept his mother ignorant of the manner 
in which he was raising money by mort- 
gaging the estate. There is also evidence 
to be gathered from Exhibit E (page 31 
of the paper-book), upon which the defend- 


“ants rely for another purpose, that 
Rs. 3,500 only ard not Rs. 5,000 of 
the loan in question were advanced to 


Sheo Ratan and as Mookerjee, J. observed 
in the earlier case, where something of 
the same sort appears to have taken 
place, this is not at all an unlikely thing 


(4) 241. A. 183 25 0. 189;1C. W. N. 697; 7 Sar. 
P. C. J, 249; 18 Ind. Dec. (N. s.) 128. 
(5) 6 Bom. L. R. 428. 
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to happen if Sheo Ratan was a profligate 
anda spendthrift, and I may add that if 
there was a bona fide need of the money 
for purposes of litigation to defend the 
estate it is highly improbable that a bond 
for Rs. 5,000 would have been given and 
Rs. 1,500 less accepted. The evidence that 
the bond was execnted with Sheo Koer’s 
knowledge and consent depends on two 
witnesses for the defendants, Debi Prasad 
Singh and Munshi Lal. The former who 
was the defendants’ Gomashta says he to- 
gether with one Mewa lal and Mabuk 
Prasad, the scribe who prepared the bond, 
both of whom have since died, went to 
Sheo Koer’s honse with the draft. They 
enquired if Sheo Koer was in and were 
told by Bbartan Lal a servant of Sheo 
Koer and Munshi Lal his son that the 
Musammat was present inside a room 
behind the door. Matuk read the draft. 
Sheo Ratan was present. The Musam- 
mat then told Sheo Ratan to have it 
faired and executed. Next morning 
the bond was written out according to the 
draft at the defendants’ garden honse in 
Patna by Matuk Lal, Sheo Ratan then 
signed it and the witnesses attested it. 
This witness did not know Shen Koer 
and had never seen her, nor did she ever 
appear before him. He then says that 8 
or. 10 days later he and others took the 
money (Rs. 5,000) to Sbeo Koer’s house 
and Sheo Ratan, Bhartan and Munshi Lal 


took the money inside to the Musammat 
after counting it. In  eoross-examination 
he says the money was counted in the 


Mokan, 2. e., the zenana and not in the dewan 
khanah, Munshi Lal says he was not a 
servant of Sheo Koer but his father was 
and he used to go to the house although 
he was not employed there. He says he 
was present when the draft was read 
over to Sheo Koer and that it was ex- 
plained to her. On the ogaasion in 
question be had no business in the house 
and was not asked to go; he merely 
happened tu be present. He improves on 
Debi Prasad’s story by saying that the 
fair copy of the bond was taken back 
from Patna to Sheo Koer’s house at Badal- 
pura and read over to her next morning 
and that Sheo Ratan signed it there and 
the witnesses did not sign it on that day. 
This story entirely differs from that of Debj 
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Prasad, who baye the bond was executed 
by Sheo Ratan at Patna and attested there 
on the same occasion. If also contradicts 
the evidence of defendants’ wituess Bansi 
Lal, who says the bond was executed by 
Sheo Ratan at Patna. There are many 
other discrepancies in the evidence of the 
defendants’ witnesses as to what took place 
when the money is alleged to have been 
handed over to Sheo Koer and, in my 
dpinion, the Subordinate Judge was amply 
justified in’ rejecting the whole of this 
story. The learned Wakil for the 
appellants admitted that he could 
not ask the Gourt to accept Munshi Lal's 
story and if the evidence iy expunged 
there is nothing whatever to show 
that the effect of the bond was explained, 
-to Musammat Sheo Koer, much less that 
she understood it, It is contended, however, 
that there is documentary evidence (Exhibit 
E) which strongly corroborates the fact that 
Sheo Koer was aware of the -bond and 
its contents. This ist a deed dated the 
10th May 1892, whish purports to sell 
the mortgaged property to Baku Kam 
Anugraha “Narain Singh, a relation of 
Sheo Koer and a gentleman of standing 
and repute in Patna. He died sometime 
ago and could not be called as a witness. 
This deed is executed by Sheo Ratan on 
behalf of his mother and recites that the 
property had been mortgaged to the defend- 
ants to secure the loan of Rs. 5,000 
borrowed for defraying legal expenses for 
the benefit of the family and the benefit 
of the estate. It provides that the mort- 
gage shall be paid off out of the sale 
proceeds. It is suggested that a gentleman 
of Ram Anugraha’s reputation would never 
have entered into this transaction unless 
he had been satisfied that his relation 
Sheo Koer,an illiterate pardanashin lady, 
was aware of the terms of tbe deed. I 
am quite prepared to admit the apparent 
force of such an argument, but there are 
two circumstances which seem to me to 
destory any inference that may be drawn 
from it in favour of the defendants’ con- 
tention. First, the-deed although register- 
ed never in fact bocame operative andthe 
sale was not completed. Secondly, it recites 
that Rs. 3,500 only were realised from the 
defendants and that the balance of Rs. 1,500 
bad never been realised, but that never- 


INDIAN OASES. 


[1918 


theless as the bond in the bands of the 
mahajans was for Re. 5,000, which with 
interest then amounted to Rs. 6,157-2-8, 
this sum was rightly payable and as an 
action was threatened it was expedient 
to pay this amount in the interests of | 
the estate. It is not explained in the 
evidence why the sale fell through, but it 
is suggested that there was a dispute as 
to the amount properly recoverable by 
the mortgagee and the parties could 
not come to terms and, therefore, the 
sale was allowed to lapse. As the sale- 
deed provided for payment to the mortgagee 
of the full amount on grounds of expedi- 
enoy, it seems clear that as between seller 
and purchaser this matter was settled and 
the suggestion that the matter was reopen- 
ed after the parties had agreed between 
themselves and executed the deed is not 
one which impresses me very forcibly. 
The real explanation may equally well be 
that Babu Ram Anugraha Narain on mak- 
ing enquiries ascertained that Sheo Koer’s 
part in the transaction was not so olearly 
established as he would wish and that 
at the last moment he withdrew as any 
honest man in the ctreumstances would 
have done. I oan, therefore, place no 
reliance on this deed as corroborative evi- 
dence of the defendants’ story. There is 
hardly any evidence to show that this 
deed of sale was executed with the know- 
ledge of Sheo Koer. The fact’ that it 
was read over to her is spoken to by 
one Jhumak Bhagat, a oultivator and a 
tenant of Dawarka -Babu who was on bad 
terms with the plaintiff. He says Sheo 
Koer requested him to witness the deed, 
but he did not see that lady nor did 
anyone tell him that the person inside 
the house was Sheo Koer, and he attest- 
ed it on the maidan outside. The Sub- 
ordinate Judge rejected his evidence and 
Sheo Koer denied all knowledgé of the 
transaction, and I see no reason for reject- 
ing the conclusions of faot. arrived at 
by thelearned Judge. It is next said that 
the mortgage decree obtained by the defend- 
ants against Sheo Koer is res judicata and 
conclusive of the fact thatthe bond was duly 
executed by Sheo Koer. However this 
may be, that snit did not determine the 
important question of legal necessity and 
in the view IJ take of the facts 
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zib is unnecessary to consider this point 
: further, 

: Tt remains to osonsider whether the 
- defendant, although he has failed to dis- 
. charge the burden of proving any legal 
. necessity for the loan, has nevertheless 
established that he made proper enquiries 
and was honestly satisfied that such neces- 
‘sity existed. This depends upon the 
-evidensce of the defendant himself. The 
-Subordinate Judge was not satisfied on 
that evidence that the defendant made 
‘any bona fide enquiries. In considering 
-this question it must be remembered that 
in the previous suit between the same 
parties it was found that no proper en- 
quiries had been made by the defendant 
as to the necessity for the loans advance- 
ed at an earlier date and one cannot, 
therefore, infer from the defendants’ pre- 
vious conduct that enquiries in this connec- 
tion were part of his habitual practice. 
There is also another matter which to 
my mind is of some importance in this 
eonnection. It is sworn by the plaintiff 
that in or about 1894 he and his mother 
were turned ont of the Badalpnura house 
where they lived by the defendant, who 
attached and sold it to satisfy the bal- 
ance due under a mortgage decree on 
another property and that in 1900 and 
1901 his mother was living with him at 
Sassaram in the Shahabad District. This 
. is corroborated to some extent by -Sheo 
Koer’s evidence, from which it appears 
that in Desember 1894 when her evi- 
dence was given she was then living in 
a hired house at Badalpura and not in 
her own house. The summons in the 
mortgage suit on the present bond was 
served at Sheo Koer’s Badalpnra house 
in 1900. The peon who served it was 
dead. The witness Nathuni Singh a peada 
of defendant speaks to the service. Ac. 
cording to his evidence he went with the 
Court peon to identify the house. He 
had never been there before but knew 
where ib was. He says they remained 
ontside the gate and the amlas of Sheo 
Koer took the summons and said Sheo 
Koer would not grant a receipt and they 
could serve it as they pleased. The 
summons was then attached to the door. 
He did not remember whether the sum- 
mous was served before or after the house 
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was sold in execution of the mortgage decree. 
lf Sheo Koer had ceased to live there and 
had been turned out some years previous- 


‘ly; this service was clearly irregular and 


the Subordinate Judge found thatthe dec- 
ree in that suit was obtained by suppres- 
sion of summons and frandulently “and, 
therefore, was not binding on the estate. 
Although there is no direct evidence to 
connect the defendant with a deliberate 
attempt to effect service in this manner 
and findings of fraud ought not to be 
lightly arrived at, it is remarkable that 
the defendant, who must have known when 
the Badalpura house was sold in execu- 
tion of his own decree, made no attempt 
to rebut the plaintifi’s evidence that Sheo 
Koer ceased to live in the Badalpura 
house in or about the year 1894 and that 
in 1800 when the summons was served 
she was living with the plaintiff at Sas- 
saram many miles away, If the defendant 
had been deliberately trying to obtain a 
decree unknown to Sheo Kauer, service of 
process in this mauner is just the sort 
of action on his part that might have 
been expected and it is quite consistent 
with the case of the plaintiff that from 
first to last Sheo Koer was kept in igno- 
rance of the mortgage transaction. Much 
may be said in support of the inference 
of fraud which the learned Subordinate 
Judge drew from these ciroumstances, I 
am not prepared to find, however, in the 
absence of more direct evidence vonnecting 
him with the service of summons, that 
the defendant fraudulently attempted to 
obtain a decree without- proper service, but 
I cannot help feeling that before the 
decree was obtained this matter must have 
been brovght to his notice but he waa 
sontent to let things stand as they were 
and take the risk of any question being 
raised in the future. I have drawn atten- 
tion to this matter, because in my view 
the condust of the defendant throughout 
this case has a bearing upon the matter 
now under consideration. I have carefully 
considered the evidence given by the de- 
fendant concerning the enquiries he says 
he mace as to the necessity for the loan, 
He says in his evidence in chief : “I enqnir- 
ed from Munshi Shyam Narain, Babu 
Gajadhar Prasad and Khoda Bux, Khan 
Babadur, and they said that the money was 
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urgently necessary for the expenses of the. 


High Covrt case and that the previous 
‘loans advanced by me would not be rea- 
lised if this Rs. 5,090 was not advanced.” It 
is pariicularly unfortunate that of the only 
persons from whom the enquiries are alleg- 
ed to have been made two were dead and the 
third Gajadhbar Prasad was suffering from 
a nervous breakdown and unable to give 
evidence at the trial. This gentleman was 
a Vakil who acted on behalf of Sheo Koer, 
Shyam Narain was a Pleader whn had 
acted both for and against Sheo Koer in 
different suits and was engaged on her 
behalf at that time. Khoda Bux, Khan 
Bahadur, was also a Pleader employed by 
the defendant himself. In  sross-examina- 
tion the defendant says: “Sheo Ratan was 
about 23 or 26 years old when he used 
to some to us. J] did not make any en- 
quiries about his mode of life or about 
his character. I did not personally enquire 
from Sbeo Koer if she required the 
Rs. 5,000 for the expenses of the suit, I made 
enquiries through my servants, [| did not 
personally enquire from Sheo Koer whether 
she had any money by her or not.” It is 
not suggested that the servants through 
whom the defendant made enquiries were 
dead or  otberwise incapacitated and 
although several servants of the defendant 
have been examined, none of them has been 
asked about this matter. The evidence, 
therefore, so far as if goes, rests upon 
the uncorroborated testimony of the defend- 
ant. Now having regard to the fact that 
the defendant had failed in the previous 
guit to establish that he had made any 
proper enquiry as to the necessity for the 
loan, it must have been present to his mind 
that this was an important issue upon 
which the burden of proof rested with 
him. Nevertheless the only evidence he 
gives is of a vague and amorphous charac- 
ter eutirely uncorroborated and he does 
not even say that he was satisfied that 
the necessity existed. Indeed it ie dif- 
cult to see how he could honestly believe 
that Sheo Koer was in need of Rs. 5,000, 
when no  enguiries were made from 
that lady herself and he was awara 
as he admits that she was still in receipt 
of the rents of her property. No doubt, 
in one sense money is always urgently 
necessary to conduct litigation and it did 
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not require Vakils and Plsaders to inform 
him of this, but the question he had to 
consider was whether Sheo Koer’s ressurces 
were so depleted that she could not herself 
provide the money. That the defendant 
honestly believed that Sheo Koer was in 
naed of the money has not, in my opinion, 
been proved. The defendant does not say 
so, and I am not inclined to draw from 
his evidence avy sach inference in his 
favour when I find that although he had 
been in the habit of lending large sums 
of money to Sheo Ratan, a young man of 
proved extravagant habits, he nevertheless 
says he made no enquiries about his mode 
of life or about his character. It is part 
of a money lender’s business to find out 
all about the character and habits of hfe 
of hia clients and it is almost insredible 
that living as he was within a few miles 
of Sheo Ratan, he should not only have 
been ignorant of his habits bnt should also 
have made no attempt to inform himself 
on the subject. Taking all the circumstances 
into consideration, I have come to the 
conclusion that the learned Subordinate 
Judge was right in finding tbat no bona 
fide enquiries were made and Iam certainly 
not satisGed that the defendant honestly 
believed that Sheo Koer was tn need of 
the money at the time when the loan was 
advanced. I find, therefore, that the defend- 
ant has failed to discharge the burden 
of proof in this as in other respects. 

In the result 1 think this appeal should 
be allowed in so far as it seeks to set 
aside that part of the decree of the lower 
Court which awards to the plaintiff the 
price of the two bungalows received by 
the defendants from the East Indian Railway 
Company and in other respects the appeal 
should be dismissed. 

As the appellants have succeeded on 
one issue but failed on the others, I think 
each party should bear his own costs of 
this appeal, 

Imam, J.—This is an appeal from a judg- 
ment of the 2nd Subordinate Judge of 
Patna partly dearesing the plaintiff’s snit. 
As reversionary heir of one Babu Radha 
Kishen of Badalpnra who died on the 
7th of November 1879, the plaintiff seeks 
a declaration of title to and delivery of 
possession of the properties in suit. These 
are a bungalow sitpated in a quarter of. 
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this town oalled Moradpur and certain 
sums of money detailed in paragraph 35 
of the plaint. Cn the death of Radha 
Kishen, Musammat Sheo Koer, the mother of 
the plaintiff, succeed to the estate as the 
(langhter and heir of the deceased. The 
plaintiff is the younger son of Sheo Koer, 
who died on the 10th of June 1902. Sheo 
Ratan Lal, her elder son, pre deceased her 
in 1893. Radha Kishen left properties 
yielding a large income, but on his death 
the family was involved in very heavy 
litigation which occasioned the execution 
of a power-ofeattorney by Sheo Koer in 
favour of the old Dewan of the family 
Isri Prasad and ber elder son Sheo Ratan. 
This was done on the 26th of - February 
1860. It is not necessary to allude to a 
large - number of mortgages that were 
executed under the authority of this power- 
of-attorney by Sheo Ratan. Bat among 
these was a mortgage bond for Rs. 5,0L0 
(Exhibit E), dated the Ist of August 1890 
executed in favour of one Qair Deshit 
who was, it is admitted, only a benami for 
defendant No. 1, Rai Bahadur Rai Radha 
Kishen. Among the properties mortgaged 
onder this bond were three bungalows, 
two of them situated in Mouza Badalpura 
and the third at Moradpur. The defend- 
ant Rai Radha Kishen Bahadur institued 
a suit to enforce this mortgage and 
obtained a decree on the 17th of ‘June 
1901 against 3iusammet Sheo Koer, and 
in execution of the said decree purchased 
the said bungalows on the 18th of March 
1901 for Rs. 4,000. A part of the two 
bungalows at Badalpura was acquired under 
the Land Aecqusition Ast by tke East 
Indian Railway Company for Rs. 924 v.6, 
which was withdrawn by the defendants 
from the Government Treasury in 1603. The 
plaintiff, as reversioner of his maternal 
grandfather, lays elaim to the properties 
in suit by challenging the entire transao- 
tion from the execution of the mortgage 
bond, Exhibit F, to the delivery of posses- 
sion of the bungalows to the defendants 
in execution of their decree on the basis 
of the aforesaid bond. ‘The principal grounds 
on which he rests his contention are as 
follows : — 

(1) That the power.of-attorney, Exhibit 
C, was executed by Musammat Sheo Keer, a 
pardonashin and illiterate lady, without 
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understanding what the document was 
and without legal advice, 

(2) That she did not give any authority 
to Sheo Ratan to contract debts and execute 
mortgage bonds. Nor sould such authority be 
legally delegated. 

(3) That the bond itself was exeauied 
without the knowledge and sonsent of 
Musammat Sheo Koer and without full son- 
sideration, 

(4) That the bond was executed without 
any legal necessity, 

(5) That the summons and notices in 
the suit brought on the basis of the bond 
were not served on Musammat Sheo 
Koer, and 

(6) That the decrees and sales obtained 
under the bond were not binding against 
the estate of plaintiff’s maternal grand- 
father, Radha Kishen. 

The defendants contest the suit by a 
denial of these allegations and the plea of 
limitation. 


1 will deal with the question of limita. 
tion first. The learned Subordinate Judge 
relies on Article 141 of the Limitation Act 
and asthe snit has been instituted within 
12 years of the death of Musammat Sheo 
Koer, he holds that the plaintiff’s claim 
is not barred by limitation. 


Article 141 provides 12 years as the 
period of limitation for a suit by a Hindu 
entitled to the possession of immoveable 
property on ths death of a Hindu female, 
the period to run from her death, The 
preset suit is of the same class as is 
provided for under Article i40 of the 
Act. Under both these Artioles the suit 
is to be for possession of immoveable 
property. What is immoveable property is 
not defined by the Act itself. It has, 
however, been defined in the General 
Clauses Act X of 1897, section 3, sub-sec- 
tion 25, as a term that includes lands, 
benefits to arise oat of land and things 
attached to the earth or permanently 
fastened to anything attached to the earth. 
So far as the bungalow at Moradpur 
goes, there can ba no question that the 
suit is for possession vf immoveable pro- 
perty and in so fur as this property is 
concerned, the learned Subordinate Judge 
was right in applying Article 141 of the 
Limitation Act. 
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The learned Vakil on hehalf of the 
appellants, however, contends that the rest 
of the properties in suit being money 
which is moveable property, the Artiole in 
question is inapplicable. He relies on 
Article 120 of the Act, which provides 
for six years limitation in all cases for 
whish no period of limitation is provided 
for in the First Schedule to the Act. The 
plaintiff claims the sum of Rs. 9,248.1 0 
as the price of the two bungalows at 
Badalpura; of which the materials are 
alleged to have been removed and a por- 
tion of which was acquired under the 
Lang” Acquisition Act. The point for 
decision is whether this sum of money can 
be regarded as immoveable property. 


Considerable argument has been advance- 
ed by both sides on the meaning of the 
words ‘Benefits to arise out of land” in 
section 3, sub-section 25, of the General 
Clauses Act. The learned Vakil on behalf 
of the appellants argues that the sums 
mentioned above are not covered by these 
words. The words “to arise’ in clause 
25 clearly show that future benefits are 
contemplated. 

It has been held in a number of onses 
that rents and profits that have already 
accrued due are not immoveable property 
oide, Damodar Das v. Girdhari Lal (6), 
Rathna Mudaliar v. Viruvenkata Chariar (7), 
Raoji v. Bala (8)]. Certain classes of rights 
have been held to be immoveable property, 
for instance a right of redemption [Kanti 
Ram v. Kutubuddin Mahomed (9)],a right 
of ferry [Ram Gopal Bysack v. Nurumuddin 
{10)], a right of easement [Mohunt Deo 
Surun Poory vy. Moonshee Mahomed Ismail 
(11)],a right of possession and manage- 
ment of endowed property and land [ Nara. 
yan Jagannath Dikshit v. Vasudeo Vishnu 
Dikshit (12)], a right to tbe super- 
structure of a house exclusive of the 
land beneath [Narayan Pillay v. Rama- 
sawmy Thavutharan (13)}, and a deoree for 
sale of mortgaged land [Gous Mahomed v. 


(6) 27 A. 564; A. W. N. (1905) 100; 2 A. L. J. 692. 
(7) 22 M. 361; 8 Ind. Dec. (N. s.) 250. 
(8) 15 B. 135; 8 Ind. Deo. (x. s.) 91. 
(9) 220. 38; 11 Ind. Dec. (N. 5.) 24. 
(10) 20 O. 446; 10 Ind, Deo. (N. 8.) 802. 
(11) 24 W. R. 300. 
(12) 15 B, 247; 8 Ind. Dec. (xN. 8.) 167, 
(18) 8 M. H. O. R, 100. 
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Khawas Ali Khan (14), Ahmad Khan v. 
Abdul Rahman Khan (15)]. A hat has been 
held to be benefit arising from land [ Golam 
Mohiuddin Hossein y. Parbati (16)]. So also 
a right to collect market dues on a piese 
of land [Sikandar y. Bahadur (17)) a 
malikana allowance [ Mahomed Karamatoollah 
v. Abdool Majeed (18)],a right to recover 
the assessment levied on any land [ Anand- 
rao v. Joti (19)], the life-interest of a 
widow in the income arising from ber. 
husband’s landed estate [Beema Shunkur v. 
Jamasjee Shaporjee (20) 1, an annuity charged, 
on the revenue granted bythe sovereign [ Col- 
lector of Thana v. Hari Sitaram (21)], and 
various other rights, but there seems to be no 
authority in support of the view that 
rent already fallen due or the proseeds of 
the sale of a house or lavd are immoveable 
properties. J am, therefore, unable to agree, 
with the learned Subordinate Judge in the 
view that the sum of money olaimed in 
elause (777) of paragraph 385 of the 
plaint is immoveable property. In the 
gircumstances I have no hesitation in 
holding that Article 141 of the Limitation. 
Ast is inapplicable to the suit so far as 
this claim is concerned. 

It was also contended on behalf of the 
respondent that Article 144 of the Act 
providing 12 years’ limitation was appli- 
cable. - 

I have already held that this sum of 
money, representing the price of the two 
bungalows at Badalpura, is not in my 
view immoveable property. Article 144, 
which deals with the possession of immove- 
able property or any interest therein not 
otherwise specially provided for in the 
Schedule, has, therefore, no application. 
There being no special provision in the 
First Schedule to the Limitation Act 
applicable to this part of the claim, Article 
120 of that Schedule, which provides only 
six years’ limitation from the time the 


(14) 28 ©. 450; 12 Ind. Dee, (N. s.) 800, 

(15) 26 A. 603; A. W. N. (1904) 148, 

(16) 1 Ind. Cas. 520; 36 O. 665; 18 C. W. N. 598. 
(17) 27 A. 462; A. W. N. (1905) 48; 2 A. L. J. 208, 
(18) 1 N. W. P. H.C. R. 288, 

(19) 24 B. 615; 2 Bom. L. R.427; 12 Ind. Dec. (xN. s.) 


i 940, 


(20) 5 W. R. P. O. 121; 2 M. I. A. 28; 1 Buth. P, O, 
J. 84; 1 Sar. P, O. J. 149; 18 E. R. 241, 

(21) 6 B. 546; 6 Ind. Jur. 648; 3 Ind, Deo. (N. s.) 
819 (F. B.). 


Vol. XLVI] 

RADHA KISHAN RAI V, NAURATAN LAL. 
right to sue accrues, must necessarily apply. 
It appears from paragraph 25 of the plaint 
that the defendants withdrew from the Gov- 
ernment Treasury the price paid under the 
Land Acquisition Act in 19038, and even 
prior to that they are alleged to have 
removed most of the materials of the two 
Lungalows situated in Manza Badalpura. 
I am, therefore, of opinion that the claim 
in respect of the money mentioned in clause 
(214), paragraph 35, of the plaint having 
been preferred long after the statutory 
period of limitation is barred. As regards 
the Moradpiir bungalow the claim is clearly 
covered by Article 141 of the First Schedule 
to the Act and the suit in respect of the 
same is within time. 

I have now to consider whether 
the plaintiff can succeed with regard | to 
such part of his claim as is not barred 
by limifation. This leads to the considera- 
tion of the various issues raised in the 
OREG, 

As regards the power-of attorney dated 
the 25th. of February 180 (Exhibit. C), 
on a consideration of the evidence and the 
circumstances in which the family of 
Radha Kishen found itself on bis death, 
the exectition of this document by Musam- 
mat Sheo Kuer appears to have been 
a matter of urgent necessity. On her 
father’s death a pretender claiming to be 
the adopted. son of Radha Kishen was set 
up and the family found itself plunged 
in litigation. In the circumstances it was 
not only natural but necessary for a parda- 
nashin lady to grant a general power-of- 
attorney for carrying on work on hər 
behalf connected with her affairs pending 
in various Courts, Then again the power 
itself was granted to an old servant of the 
family Isri Prasad and to her son Sheo 
Ratan. Of the two Sheo Ratan alone was 
vested with the larger power of putting 
down her signature in his pen on deeds 
writte: and executed on her behalf. He 
was also authorised to get the deeds 
attested by witnesses and also have them 
registered on his admission, 

1 agree with the Subordinate Judge 
that this document was executed by Musam- 
mat Sheo Koer with knowldge and consent 
and that she fully understood its legal effect. 

The next question in connection with 
this power-of-attorney is one of construction 
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with reference to that part of the document 
which relates to the special powers conferred 
on Sheo Ratan. The correct view with 
regard to this passage seems to be that 
Sheo Ratan was not authorised to execute 
any mortgage or other deeds without the 
knowldege and consent of his mother. The 
power to execute a document in the sense 
of an independent action on his part was 
not conferred upon him. The execution 
in its essence was to come from Sheo Koer, 
but as she was illiterate and pardanashin 
she authorised him to sign the document 
by putting down her signaturé in his pen. 
The matter of the admission, whether with 
reference to attestation by witnesses or 
registration, was evidently subject to the 
precedent that the execution 
proceeded from the lady herself. It would, 
therefore, seem to be quite clear that it 
was not competent for Sheo Ratan to 
exeoute a mortgage deed in the name of 
his mother without having previonaly 
obtained her consent to what he was 
doing. I aw, therefore, of opinion that 
unless Exhibit F, the mortgage deed dated 
the ist of August 1890, is shown to 
have been executed with the consent of 
Musammat Sheo Koer, the execution was 
invalid and the document was in no way 
binding on Musammat Sheo Koer and much 
less the estate of Radha Kishen that she 
represented as his daughter and limited 
proprietor. 

It is not denied in this case that Exhihit F 
purports to be a document executed by 
Musammat Sheo Koer and bears her signature 
in the pen of her son Sheo Ratan Lal as 
her mukhtaram. The question then is 
whether this document was executed with 
her knowledge and consent. Munshi Lal is 
the only witness who swears that the bond, 
Exhibit F, was exesuted at Badalpura in 
Musammat Sheo Koer’s house and that Sheo 
Ratan signed it under her instruction. 
This is nobody’s case. The defendants 
admit that Exhibit F was signed by Sheo 
Ratan and the attesting witnesses in the 
garden house of defendant No. l at Patna. 
Munshi Lal is an unreliable witness in 
the extreme and the learned Vakil on 
behalf of the appellants was right in 
asking us to discard his evidence altogether. 
It would seem, therefore, that there is 
no evidence that the bond itself was ever 
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read out and explained to the lady, but 
there is evidence to the effect that the 
draft from which Exhibit F was fair- 
copied was taken to Budalpura from Patna 
and read out to MusammatSheo Koer. The 
only evidence on this point is of Debi Prasad 
Singh, an old servant of defendant- No. 1. 
He says that he, with two other servants 
of the defendant No. 1, who are dead, 
proceeded to Badalpura with the draft and 
on arrival having satisfied themselves that 
Musammat Sheo Koer was inside ‘the 
genona, the draft was readout to her in 
presence of Sheo Ratan, on which she told 
him to have it faired and executed. The 
witness says that Munshi Lal was also 
present thera 

I have already said why Munshi Lal’s 
evidence must be rejected. The result is 
that there is no evidence on the resord 
that the person present inside the zenana to 
whom the draft, Debi Prasad Singh says 
was read, was Musammat Sheo Koer. Then 
again thera is no evidence that the person 
inside the zenana understood the contents 
of the draft and that it was at all ex- 
plained. In the circumstances even if it 
be conceded that Exhibit F is a true and 
faithful copy of the draft that was taken 
- to Badalpura, there is a complete failure 
of the defendant’s case on the oral evi- 
dence as regards the point that the docu- 
ment was executed and signed by Sheo 
Ratan in the name of Musammat Sheo 
Koer with her knowledgeand consent. In 
the case of a gardanashin lady it has been 
ruled thata document like this should be 
explained to her and there should be evidence 
to show that she onderstood it, vide, Sudisht 
Lal v. Musammat Sheobarat Koer (22), Sham- 
batt Koeri v. Jago Bibi (23). 

The defendants, bowever, rely on Wx- 
hibit E, which purports to be a sale-deed exe- 
cuted hy Musammat Sheo Koer on the 10th 
of May 1892, for the contention that she 
had knowledge and given her consent to 
the execution of the mortgage-bond, Ex- 
hibit F. The contents of the  sale-deed 
.no doubt show what is contended for by the 
appellants. But to bear out this conten- 


(22) 7 O, 245;8 I A.39;4 Sar. P. C, J. 222; 5 Ind. 
Jur, 270; 3 Ind. Dec. (x. 8.) 707 (P. C.) 

ae O. 749; 291. A. 127; 6 ©, W. N. 682; 4 
Bom. L. R 444; 8 Sar, P. C, J, 804P. 0.). 
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tion it is necessary in its own turn for 
Exhibit E, the sale-deed, to be proved to 
have been executed by Sheo Koer with full 
knowledge and understanding of its contents. 

The defendants have called one Jhumak 
Bhagat, an attesting witness of this deed, 
to prove the above. This witness is 
qualified to speak with reference to the 
document as he attested its execution, 
If believed, he proves that the deed was 
read over and explained to Musammat Sheo 
Koer whose voice he recognized behind the 
parda. There is nothing in his evidence 
to show that the lady understood the con- 
tents and realised the nature of the transac- 
tion she was giving her consent to. I 
am not disposed to think that this witness is 
unreliable, but his evidence is insufficient 
to scarry the conviction that Sheo Koer 
understood the legal consequences resulting 
from the deed, the execution of which she 
asked the witness to attest. It is true 
that there is an endorsement on this deed 
by the Registrar of Dinapur to the effect 
that when he oame to the Badalpura 
house to take the admission of the 
executant the deed was duly explained to 


the person in the senana and identified as the 


executant by a servant of the family to the 
satisfaction of this officer. No oral evidence 
is fortheoming to support this endorsement. 
The officer in question has died since, 

On the authority of Kishori Lal y. Chunnt 
Lal (24), I am unable to accept 
this endorsement as in itself sufficient to 
prove that the contents of Exhibit E 
were, in fact, explained to Sheo Koer and 
that she understood their meaning. In 
this connection I am also impressed by a 


- passage in Hixhibit 9, which is the deposition 


of Sheo Koer herself given in Case No. 98 
of 1894, dated the 19th of December of > 
that year. In her evidence in that case 
she denied having executed the sale-deed 
in question (Exhibit EB). On a careful 
consideration of the facts and osircum- 
stances relating to Exhibit E, I am not 
at all satisfied that the evidence produced 
by the defendants has reached the standard 
which has been set by judicial decisions 
to prove the execution of document by 


(24) lInd. Cas. 128;9 ©. L.I. 172;18 C. W. N° 
370; 11 Bom. L. R. 196; 31 A. 116; 19 M. L. J. 186 
86 I. A. 9; 5 M, L, T. 58 (P, C.) 
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an illiterate pardanashin lady. I, therefore, 
hold that the defendants have failed to prove 
that Musammat Sheo Koer had knowledge 
of, or gave her consent to, the execution of 
Exhibit F having fully understood the nature 
of the transaction covered by that document. 

The learned Vakil on behalf of the 
appellants contends that the deares ob- 
tained by the defendants against Musammat 
Sheo Koer on the basis of the mortgage 
bond, Exhibit F, is a bar to the plaint- 
iff raising any issue regarding the execu- 
tion of Exhibit F by Musammat Sheo Koer 
or its validity and that if the decree in 
question was obtained against the limited 
owner without fraud or coercion, it should 
operate as res judicata against the plaintiff, 
the reversioner, in so far as the validity 
of the mortgage bond, Exhibit F, is oon- 
serned, apart from its being a valid 
charge on the estate of Radha Kishan, 
Reliance is placed for this contention on 
Katama Natchier v. Rajah of Shivagunga (25) 
and Mohendra Nath Biswus v. Shamsunnessa 
Khatun (26). J accept the contention of the 
learned Vakil that unless the plaintiff 
proves fraud or coercion in the obtaining 
of the decree, it must operate as res 
judicata against him within its own limits. 
He admits that the matter of legal necessity 
and the oreditor’s inquiry thereto remain 
unaffected by the decree. The question then 13 
whether this decree was obtained by fraud. 
Coercion has not been pleaded. Paragraph 23 
of the plaint distinctly alleges that this 
decree, dated the 17th of June 1901, 
against Musammat Sheo Koer was fraadu- 
lently obtained by the defendants in 
collusion and soncert with Babu Ram- 
anugraha Narain Sinha and others, pro forma 
defendants in the mortgage snit, and 
without service of sammons. There is no 
evidence on the resord to show that there 
was any collusion or concert on the 
part of the defendants in the present 
case with Ramanugraha Narain Singh and 
others, pro forma defendants in the 
mortgage suit, Nor is there any 
evidence of fraud, except the bare state- 
ment of the plaintiff that in the years 


(25) 9 M. I. A. 639; 2 W. R. C R. P. C. 31; 1 Suth. 
P, 0. J 520; 2 Sar. P. C.J. 25; 19 E R. 84°, 
(26) 27 Ind. Cas. 964; 210. L. J. 157; 
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1900 and 1901 his mother was living 
with him at Sassaram in the district of 
Shahabad and that during that period she 
did not receive any summons in any suit 
on a bond of Rs. 5,000 (Exhibit F) 
brought by Rai Radha Kishan, defendant 
No. 1. Non-service of summons by itself 
is not fraud. Its suppression, on the 
other hand, with intent to deceive and 
take undue advantage of the opposite 
party is, This view is supported by the 
ruling reported as Pran Nath Royv. Mohesh 
Ohandra Moitra (27). The evidence of the 
plaintiff is insuffisent to establish fraud. 
Exhibit G-I is the order-sheet of the 
mortgage suit, which shows that the defend- 
ants in that suit were served with sum- 
mons either personally or by house service. 
This is indicated by an order dated the 
14th of February 1900. The evidenca of 
Nathuni Singh (witness No. 13 for the 
defendant) shows that the service of sum- 
mons on Musammat Sheo Koer took place 
by attaching the summons to the door of 
her house at Badalpura as Sheo Koer 
had refused to grant any receipt of service. 
It is contended for the respondent that the 
evidence of this man is false, for the reason that 
no less than six years before the mortgage suit 
Sheo Koer had bsen dispossessed of the Badal- 
pura house by defendant No. l in execution 
of another decree that he had obtained 
against her. In this connection our 
attention has been drawn to the deposition of 
Musammit Sheo Koar (Exhibit 9). It appears 
from her evidence that she was living, at 
the time she gave her evidence, in a 
rented house at Khagaul and that she 
had lived in that house since about 
February 1894 but that befora that she was 
living in her father’s house (Badalpura). The 
reason why she left her father’s house, however, 
as stated by her does not help the plaintiff, 
for she said it was due to quarrels with her 
son Sheo Ratan. There is no reliable evidensa 
on the record to show that at the time of 
the service of summons deposed to by 
Nathuni Singh, Musammat Sheo Koer was 
not living in the Badalpura house. The 
burden of proving this rests entiraly on 
the plaintiff and unless that burden ig 
discharged, the evidence furnished by the 
order-sheet (Exhibit G 1) must be ralied upon. 


(27) 240. 516; 12 Ind. Dee. (N. s.) 1082, 
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In the ciroumstances I hold that the 
plaintiff has failed to prove that the decree 
in the mortgage suit was obtained by fraud. 
Moreover in the appeal before us unless 
the decree in the mortgage suit is displaced 
I have to recognize its existence and its 
legal effect upon the case. It was open 
to the plaintiff to bring an action for 
the setting aside of this decree within the 
period of limitation providedfor by Article 
95 of the First Schedule to the Indian 
Limitation Act, but he did not doso. 

In my opinion, therefore, the decree 
under consideration operates as res judicata 
against the plaintiff and bars his raising any 
of the issues covered by that decree. The 
result is that the decision in this oase 
turns upon the evidence relating, first, to 
the existence or non-existence of legal 
necessity to borrow the Rs. 5,000 mentioned 
in Exhibit F and secondly, on the question of 
the creditor (defendant No. 1) having satisfied 
himself upon a reasonable inquiry that there 
was a family necessity for taking the 
loan by executing the bond. 

I will now proceed to consider these 
two questions on the evidence before 
‘me. 

The recital in the bond, Exhibit F, says 
that the necessity to borrow the Rs. 5,000 
from the defendant was for defraying 
the costs in the sait of Badri Narayan, 
appellant, versus Sheo Koer, the executant- 
respondent, filed in the High Court at 
Caloutta. It is not denied that the suit 
referred to in the recital was of vital 
importance to the estate left by Radha 
Kishan. Badri Narain, as has been mentioned 
before, was claimant to the estate as the 
adopted son of the deceased and if 
the claim succeeded, the entire estate of 
Radha Kishan vould be diverted from the 
daughter Sheo Koer and her line and vest 
in the adopted son. It has not been 
denied that resistance to this claim was a 
matter of paramount importance and neces- 
sity for the preservation of the entire 
estate in tha interest of the limited owner 
Sheo Koer and the reversioners, her two 
sons, Sheo Ratan and Nau Ratan, the 
plaintiffs. The object, therefore, on which 
the money borrowed from the defendant 
No. 1 was to be spent, clearly falls within 
the principle enunciated in the leading 
gase of Huncomanpersaud Panday v. Musam- 


INDIAN CASES. 


(191s 


mat Babooee Munra) Koonweree (28) decided 
by their Lordships of the Privy Council. 
The distum of the Judicial Committee on 
this point is in the following words:— The 
actual pressure on the estate, the danger 
to be averted or the benefit to be confer- 
ed upon it, in the particular instance, is 
the thing to be regarded”. The suit pend- 
ing in the High Court was a danger 
that was to be averted and the ocsasion 
was one which clearly demanded the ex- 
penditure of money for an object that 
unquestionably fell within the prinsiple 
laid down in this Privy Council decision. 
This is not disputed nor denied. Costs 
of litigation are a recognized. head of 
necessity bunt the power to borrow for that 
reason is not unlimited: tide Bhimuraddi v. 
Bhaskar (5). The plaintiff asserts that 
as a matter of fact at the time when 
the money was borrowed the estate was 
financially so placed as to be able to defend 
the suit in Calcutta without having to 
borrow af all. The validity of the charge 
of Rs. 5,000 advanced by defendant No. 1, 
therefore, as regards legal necessity to 
borrow depends on tbe evidence relating 
to the Gnancsial condition of the estate 
in the hands of Sheo Koer at the time 
the loan of Rs. 5,000 was advanced. The 
burden of proof is upon the defendants, 
the mortgagees, to prove the validity of 
the transaction on which their title rests. 
This was ruled by the Judicial Committee 
in the ease of Amarnath Sah v, 
Achan Kuar (29). The onus of proving 
-as a fact that Musımmat Sheo Koer was 
financially so placed in August 1890 that 
she could not resist the suit in Calcutta 
withont taking the loan rests heavily on 
the defendants. They have lamentably 
failed to prove that she was so dis- 
advantageously placed. There is next to no 
evidence on the record to prove her im- 
pecuniosity. An effort was made in the 
cross-examination of plaintiff’s witness, 
Nandu Lal, that a considerable portion of 
the estate left by Radha Kishan had, at 
the time of this transaction, passed into 
the hands of strangers. Nanda Lals eyi- 


(28) 6 M. I. A. 393; 18 W. R. 81 note, Sevestre 253n; 
2 Buth. P.O. J. 29; 1 Sar. P. C. J. 662; 19E. R. 
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(29) 19 I. A, 196; 14 A. 420; 6 Sar. P. 0. J. 197; 7 
Ind Deo. (N. 8.) 687 (P. 0.) 
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dence on this point cannot be relied upon, 
for there is documentary evidence on the 
record to show that in any event till the 
closing months of the year 1890, when 
the money was borrowed, Musammat Sheo 
Koer was in possession of the properties 
left by her father. This is evident from 
a perusal of Exhibit 4 (b), which is a 
a judgment given in the case of Nau Ratan 
Lal v. Stephen. 

Then again the account books produced 
in this case show that sinee 1885 every 
year there were large balances on the 
credié side in favour of the view that 
in these years considerable savings were 
effected from the estate in the hands of 
Musammat Sheo Koer. Exhibit 3 (A) is the 
account book of 1890 up to the 8th of 
August of that year. This book shows 
that in that year alone there was a large 
balance not less than Rs. 5,889 13 to the 
credit of the estate after paying all ex- 
penses. There is nothing inoredible in 
this as the estate in the hand of Musam- 
mat Sheo Koer was considerable and on 
the lowest computation sums of money 
amounting to an average of at least Rs. 
25,000 a year were received by Musammat 
Sheo Koer as rent paid to her from the 
various villages in her possession. It is true 
that in her evidence, in Case No. 98 of 
1894 (Exhibit 9), she had said that on her 
father’s death whatever money there was 
had gone into the hands of her son Sheo 
Ratan and only on  ocsasions when she 
wanted any money Sheo Ratan used to give 
it to her “in 200 or 400”. It is im- 
material to consider whetker the actual 
custody of the savings or the large sum 
of money left by her father was in Musam- 
mat Sheo Koer or Sheo Ratan, The question 
for consideration is whether taking all 
the facts and siroumstances of the finan- 
cial condition of the estate and also of 
the extravagant habits of Sheo Ratan, in 
the absence of any reliable evidence addue- 
ed by the defendants, it can be held that 
at the time Exhibit F was executed, Musam- 
mat Sheo Koer had no money to defend 
the suit at Calcutta. I cannot say that 
this has been established. Onthe authori- 
ty of the decision of their Lordships of 
the Privy Council, Dharam Chand Lal v. 
Bhawant Misrain (4), necessity is to be 
established by proof that there were no 
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funds in the hands of the limited 
owner sufficient to meet the demand, I 


must, therefore, hold that the necessity 
to borrow has not been proved as a fact. 
In coming to this conclusion I am not 
regardless of the galaxy of legal talent 
engaged by Musammat Sheo Koer to defend 
her suit in Caloutta nor the heavy ex- 
pense which such a course must have 
entailed. 
The next question for consideration is whei 
ther defendant No. 1 advanced the Rs. 5,000 
after due inquiry. The inquiry must be 
proved to have been bona fide and that the 
defendant No. 1 had reasonable grounds to 
accept the representations made to him show- 
ing necessity to borrow. This principle is 
a well-established one and supported by the 
authority of the Judicial Committee laid down 
in Hunoomanpersaud Panday v. Musammat 
Babooee Munraj Koonweree (28) and Amarnath 
Sah v. Achan Kuar (29). In this connection, 
mention may be also made of Nanda Lal 
(Banga Chandra Dhur) v. Jagat Kishore Acharjya 
(30) anda Fall Bench decision of this Court 
given in Ram Bahadur v. Jagernath Prasad (31). 
The recital in Exhibit F, as has already 
been stated, mentions the necessity to have 
been the defending of the suit in Caloutta. 
It is evident, therefore, that this was the 
representation made to.defendant No. 1. His 
evidence is that at the time negotiations ware 
opened he inquired from Munshi Sham 
Narayan, Babi Gajadhar Pershad and Khoda 
Bux Khan Bahadur and that they said to 
him that the money was urgently needed 
for the expenses of the High Court case and 
that the previous loans advanced by him 
would notbe realised if the Rs. 5,000 was 
not lent. He saysin his evidence further 
that he made some inquiries throngh his 
servants also, but what they were there is no- 
thing to show. The question then is whe- 
ther theinquiry made by him from the three 
gentlemen mentioned above is sufficient to 
hold that it was bona fide and that he had 
reason to give credence to the representa - 
tions made to him by them. The three 


(30) 36 Ind. Cas. 420; 21 0. W. N. 225; 20 M. L. T, 
335; 31 M. L. J. 563; (1916) 3 M. W. N. 336; 4 L. W. 
453; 18 Bom. L. R. 868; 14 A. L. J. 1108:24 O, L.J. 
487; 1 P. L. W. 1; 44 O. 186; 10 Bur, L. T, 177; 43 L 
A, 249 (P. O.) 

(31) 45 Ind. Cas, 749; 3 P. L. J. 199; 4 P, L. W. 87% 
(1918) Pat. 181, l 
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gentlemen mentioned above were lawyers by 
profession and the first two of them were 
the Pleaders of Musammat Sheo Koer in the 
adoption suit. Munshi Sham Narayan at- 
tested Exhibit F asa witness also. It is 
not unreasonable to suppose that in giving 
their opinion and advice they wore mindful of 
the legal questions involved ina transaction 
with a pardanashin lady who was a limited 
owner and on whose behalf the negotiation 
to borrow money had been opened. But 
there isno evidence on the record that these 
gentlemen had any personal knowledge of 
the financial condition of Sheo Koer at the 
time. They no doubt believed what had been 
represented-to them. This is not sufficient to 
absolye the defendant from the obligation 
to have made a proper and reasonable ir- 
es He has failed to prove his conten- 
ion. 

I, therefore, agree with my Lord, the Chief 
Justice, in the desision arrived at by him in 
the disposal of this appeal. 

Appeal partly allowed, 


BOMBAY HIGH COURT, 
Seconp Civiz APPFAL No, 223 or 1917. 
February 8, 1918, 
Present:—Mr. Justice Beaman and Mr. 
Justice Heaton. 

ADVI FAKIRAPPA CHALWADI—~ 
PLAINTIFF— APPELLANT 
tersus 
FAKIRAPPA ADIVEPPA 
CHALWADI—Dergrrpart—~ 


RESPONDENT. 

Hindu. Law—Adoption—Son born to adopted son 
after adoption, position of. 

The general rule of jurisprudence by which the 
existence of a child asa legal entity is dated from 
his conception and not from his birth, is intended for 
the benefit of the child and has been devised in 
order to connect him directly with his father both for 
the purposes of inheritance and legitimacy as at the 
time of his conception, where, if the date of his birth 
should be the date of his coming into being as a legal 
entity, consequences less favourable to him would 
necessarily follow. But where no consideration of 
that kind operates, the rnle must be the natural rule 
that a child becomes a legal entity at the time of its 
birth and not at some time prior to its birth, ([p. 644, 
Gol, 2; p. 645, cols, 2; p. 646, col 1] 
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A son who isin his mother's womb at the time of 
his father’s adoption is born into his father’s adoptive 
family and nob into his father’s natural family. 
[p. 645, col. 2; p. 646, col. 1.] 

Second appeal against the decision of 
the District Judge, Dharwar, in Appeal 
No. 24 of 1916, reversing the decree passed by 
the Subordinate Judge at Gadag, in Civil 
Suit No. 433 of 1914, 

Mr. 4. G. Desai, for the Appellant. 


JUDGMENT. 

Beaman, J.—Thbe general rule of juris- 
prudence by whioh the existence of a child as 
a legal entity is dated from his conseption 
and not from his birth wil], on examin- 
ation, be found to have been interded, 1 


believe in almost every case, for the 
benefit of the child, and this somewhat 
fictional extension of the notion of birth 


to have been devised in order to connect 
him directly with his father both for the 
purposes of inheritance and legitimacy as 
at the time of his conception, where, if the 
date of his birth should be the date of 
his coming into being as a legal entity, 
consequences less favourable to him would 
necessarily follow. Here we have to deal 
with the osonverse case, although it is easy 
to decide it if the principle I have stated 
be the true principle. Itis, as far as we 
know, a new case, upon which no Court has 
yet adjudicated, and it involves a double fiction, 
if indeed it be a fiction, to say that in law a 
shild is born when he is conceived, For here 
it ig complicated by the Hindu Law of adop- 
tion under which when a man is adopted, 
although he continues im every sense a 
persona capable of civil rights, he dies in 
civil law to his natural family. Speak- 
ing for myself, the refined dialecties which 
eminent Hindu lawyers delight to spin 
about the ancient texts seem to me utterly 
untonvinsing. There is no single text 
direotly in point. Those which are usually 
handled for the purpose are so vague that 
they lend themselves, as it appears to me, 
to almost any form of dialectical use. A 
very little ingenuity would turn the argu- 
ment as easily the other way. It is 
certain that none of the accredited Hindu 
lawyers of the past ever directly contem- 
plated such a case, Their attempts at 
definition often appear to me to be defective, 
and the weakest point in the Hindu Law 
might perhaps be thought to te its efforts 
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at Aacientific classification. I do not, 
therefore, propose to dwell upon those 
texts which are commonly sited in son- 
nection with allied topics and have been 
exhaustively dealt with in a judgment of 
Chandavarkar, J., inthe caseof Kalgauda Tava- 
nappa Patil v. Somappa Tammargeuda Patil 
(1), where the point was whether, when a man 
was adopted, his son then in being remained 
in his natural or followed his father into 
his adoptive family. Every effort to obtain 
clear authority from this confused medley 
of rather inconsequent pronouncements upon 
other legal relations is, in my opinion, of 
little more real value than the interpreta- 
tions of the prophecies in the Old Testa- 
ment and the revelations. intended to verify 
them in later historical events, I think 
the object of all the Courts to-day should 
be to lay down as far as possible a princi- 
ple that can be generally applied, a princi- 
ple too which rests upon an intelligible 
reason. Now, if it be granted that the 
reason underlying the well-known and 
generally accepted rule of our jurisprudence 
is to overcome the difficulties which might 
otherwise arise to the prejudice of the 
child in question, then its application in 
converse cases would have to be modified 
with reference to that paramount considera- 
tion. And this oan very easily be done 
when we remember that the rule, though 
general and wide enough, is by no means 
universal. For instance, wa have statutory 
authority for disregarding it in the case 
of domicile. Other cases might also be 
put, as for example, where the father 
and mother change their religion during 
the wifes pregnancy, in- which if the 
Courts were called upon to deside they 
would ‘probably ba guided by the coon- 
siderations to which I propose to give 
effect. 

Now, in this country I believe that it 
is so generally true that I might without 
exaggeration say that it is universally true 
that sons taken in adoption are taken from 
a poorer into a richer family. After the 
adoption circumstances may, o course, 
change. But at the time of the adoption 
it is extremely unlikely that any parents 
would sonsent to give a son at the time 
vested with wealth or expectancies of wealth 


(1) 3 Ind. Cas, 809; 83 B. 669; 11 Bom. L. R. 797. 
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into a family wheré hè could have neither 
nor aby expettation of it. It, 
therefore, becomes appartnt that an adoption 
will give the father, and afté him his 
son, & better position than he would bave 
had, had he remainéd in his natural family. 

I see, therefore, no reason at all why 
in the very rare cases, of which this is 
the first, I believe, that has ooiiie up for 
judicial deaision, we should not hold in 
the interest of thé after-bori. child that 
for all purposes of succession and inherit- 
ance his legal entity must be taken to 
date from the date of his birth. It is 
upon that principle, and not upon any 
nice analysis of the Hindu texts, that I 
should prefer to put my desisidn. I do 
not believe that kind of analysis is really 
profitable. Wherever it is pursudd at any 
length, I detect many points im thé readson- 
ing which I at least think may easily be 
proved to be fallasious. But the rale I 
am laying down is so simple and résts 
upon so simple a reason that while it will 
not conflict as far as I can ses with 
any accepted principle of English juris. 
prudence or any sentiments of the Hindu 
Law, it can very easily be applied to any 
set of facts to which it is applicable. 

I would, therefore, hold in this case that 
the plaintiff was born into the family 
into which his father was adopted and is 
entitled to succeed to his father in that 
family. The. result of this is that the 
decree of the learned Judge below must be 
reversed and that of the trial Judge re- 
stored with all costs throughout. 

Nots.— With reference to the opening 
sentences of this judgment I may note 
that after it was deliveréd my attention 
was drawn to the English casés of W ilmer’s 
Trusts, In re (2) and Villar v. Gilbey (3). 
In the former case what I have said was 
strongly disapproved by Buckley, J., and his 
view was also taken by the Court of 
Appeal. But in the latter case the House 
of Lords emphatically affirmed the general 
principle upon which I have based this judg- 
ment,—F. C. 0. B. 

Hzato’, J.—I Gonatir, IJ think that this 
case, in which we-hdve to decidé whether 


OG oN 2Ch. 411; 72 L. J. Ch. 670; 89 L, T. 148; 
si W.R 

(3) (i207) A. O, 139; 76 L. J, Ch, 339; 96 L, T. 611 
23 T., L, R, 392, 
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»& Son who is in his mother’s womb at the 
_time of his father’s adoption is born into his 
‘father’s adoptive family or into his father's 
-natural family, can be best decided by the 
„simplest way of looking at the case. I think 
the simpləst way ofall is to remember that a 
„child when born becomes the son of his father. 
-This is illustrated by a hypothetical case, the 
.case of the son of a man who becomes a Peer, 
„that son being begotten while the father is 
Still a commoner but born after the Peerage 
Jas been conferred. The son, I apprehend, is 
from his birth the son of a peer and not tbe 
on ofa commoner. There are, it is true, 
-exgeptions to this very simple sonception of 
‘the position of a child; but as my learned bro- 
ther has pointed ont, those exceptions are inva- 
riably for the benefit of the child and they are 
in the nature of fictions working in favour of 
the child and created in order to proteat the 
child against such things as illegitimacy and 
poverty. Bat where no consideration of that 
kind operates, then I think that the rule must 
be the natural rule that a shild becomes a 
legal entity at the time of its birth and notat 
some time prior to its birth. 

Such, .very briefly stated, are the reasons 
for which [ think the judgment of the 
lower Appellate Court in this case must be set 


aside and the judgment of the first Court . 


restored, 
Decree reversed, 


- 


PUNJAB CHIEF COURT. 
Seconp Olvin Appear No. 2496 or 1914. 
May 23, 1918. 
Present:—Mr. Justica Shadi Lal and Mr. 
Justice Wilberfores. : 
KANHAYA LAL—PGLAINTIFRE— 
APPELLANT 
versus 
MITHU LAL AND OTHERS —Direnpants — 
RESPONDENTS, 

Pleadings—Oourt deciding case ona point not raised 
by either party—Procedure, 

In a suit for possession by pai tition of ath ghara 
ina house it appeared that the honse in question 
was sold by the maternal grandmother of the plaintiff 
and the deed of sale mentioned the defendant as the 
purchaser. Plaintiff alleged that the sale was a 
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benami transaction while the defendant contended 
that he was the rea! purchaser. The District Judge, 
without adjudicating upon the contentions of the 
parties, held that the house had heen gifted to the 
defendant and dismissed the suit: 

Hela, that the District Judge was wrong in ignoring 
the allegations of the parties ‘and deciding the case on 
a point which found no place in the pleadings. 
[p. 647, col. 1.] 


Second appeal from the decree of the 
Additional Divisional Judge, Delhi, dated 
the 27th July 1914, reversing that of 
the Subordinate Judge, 2nd Class, Delhi, 
dated the 23rd May 1914, decreeing the 
claim. 


Lala Moti ejir, R., S., and Bhagat Govind 
Das, for the Appellant. 
Mr, Roshan Lal, for. the Respondent, 


JUDGMENT.—The facts of this case 


are set out tn exfenso in the judgment 
of the learned Additional Divisional 
Judge. The sole.question, which has been 


argued on behalf of the plaintiff-appellant, 
is that the house in Gali Mata belonged 
to Gumani Lal, the ancestor of the parties, 
and that the plaintiff is consequently 
entitled to the possession of 1/4th share 
thereof by partition. Now, it is common 
grcund that the house in question was 
sold on the 26th of August 18£0 by Musammat 
Mulo, the maternal] grandmother of the plaint- 
iff, to the contesting defendant, Mithun Lal, 
for Rs. 400; and that in the deed of 
sale the latter was shown as the 
purchaser thereof. The case set up by 
the plaintiff was that the sale in favour 
of Mithu Lal was a benami transaction, 
and that the real purehaser was the 
father Gumani Lal. Mithu Lal, on the 
other hand, contended that hë himself 
was the sole purchaser thereof and that 
the plaintiff had no right to claim ib as 
the property of the father. The learned 
Additional Divisional Judge, without’ 
adjudicating upon the respective conten- 
tions of the parties, has adopted a third 
course, and held that “the house was 
really gifted by Musammat Mulo to Mithn 
Lal.” There can be no manner of doubt 
that the ground, upon which the learned 
Judge has dismissed the plaintiff’s snit 
qua the Matawal: honse, was not raised 
by the defendant Mithn Lal either in 
the Court of first instance or in the 
lower Appellate -Court; and that the 
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plaintiff had no opportunity to meet the 
oase made ont for the first time by the 
lower Appellate Court. Indeed, both the 
parties were at one as to the transaction 
being a sale, and the only point in 
controversy was whether the real purchaser 
was Mithun Lal or his father Gumani 
Lal. We haye no hesitation in 
holdiog that the learned Judge was 
wrong in ignoring the allegations of the 
parties and deciding the case upon a 
point which finds no place either in the 
pleadings or in the memorandum of appeal 
filed in his Court. 
Confining ourselves to the issue arising 
upon the pleadings we concur with 
the Court of first instance in holding 
that the transaction was a benami 
one, and that the money for the 
purchase was supplied by the father. 
Indeed, Rs. 300 was admittedly due to 
him as a debt, and the theory that 
Mithun Lal subsequently repaid this sum 
to Gumani Lal has been thoroughly 
demolished by the Subordinate Judge and 
does not deserve any serious consideration. 
It is perfectly olsar from the evidence 
of Gumani Lal’s widow Musammat Bibbo 
that her husband advanced the remain- 
ing amount of Rs, 100; and all the 
circumstances lend support to that state- 
ment. It is to ke observed that Gumani 
Lal was a wasil baki nawis, and as he 
had already purchased a house in his 
own name, he was naiurally anxious 
that the sale-deed of the second house 
should not be executed in his favour. 
It was for this reason that he got the 
sale-deed in favour of his eldest son Mithu 
Lal, the other two sons being minors at that 


time. It appears that Mitbu Lal was 
then a boy of only 18 years of age, and 
bad no source of income. In theae 


circumstances, it is perfectly absurd for 
him to contend that he purchased the 
house with his own funds. 

For the aforesaid reasons, we hold that 
the house in Gali Muta was the property 
of Gumani Lal, and that the plaintiff is 
entitled to a I1/4th share therein. We 
accordingly accept the appeal, and vary 
the decree of the learned Additional 
Divisioral Judge so far as to direst 
ihat in addition to the relief granted 
by him, the plaintiff shall be entitled to 
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the possession of 1/4th share of Matawali 
house by partition. The defendant Mithu 
Lal must pay the costs of the plaintiff 
in this Court. 

Appeal accepted, 


ALLAHABAD HIGH COURT. 
Civie Reviston No. 77 or 1918. 
June 26, 1918, 
Present:—Mr. Justice Ryves. 

SUKH LAL —Derenpant—~AppPLicant 

versus 
NANNOON PRASAD—P.arntiF¥-— 
Oppositn PARTY. 

Provincial Small Causes Courts Act (IX of 1887), Sch. 
II, Art, 31—Swit for share of vent realised by joint 
owner—~Money had and received—Jurisdiction, waiver 
of —Discretion—High Court, power of interference of. 

A suit to recover half the rent of a house by a co- 
owner against another co-owner and the tenant where 
the whole rent has been realised by the co-owner, is 
a suit for money had and received and not a suit for 
money wrongfully received by the co-owner and 
is not excluded from the cognizance of a Court 
of Small Causes, [p. 648, col. 1.] 

It is not open to the parties to waive a question of 
jurisdiction, but the High Court has a discretion to 
interfere or not to interfere in a case in which juris- 
diction has been waived. [p, 648, col. 1.] 

Civil revision from an order of the 
Judge of the Court of Small Causes at 
Agra, dated the 6th March 1918, 

Mr. Narain Prasad Asthana, 
Applicant. 

Mr, Shriram Krishna Dar, for the Opposite 
Party. 

JUDGMENT.—This application arises out 
of a suit brought by a nephew against his 
uncle and a tenant. It appears that a 
house which jointly belonged to the nephew 
and uncle had for many years been 
rented by defendant No. 2 and the whole 
rent used to be collected by the unale, No 
doubt the nephew was entitled to a half 
share. This suit was brought to recover 
Rs. 180, being half of Rs. 360 which the 
uncle had been paid by the tenant. The 
suit was filed in a Court of Small Causes. 
Not only was no objestion taken to the 
jurisdiction of that Court, but in paragraph 
§ of the written statement the unele 
specifically stated that he raised no ob- 
jection to the Court trying the suit, Of 


for the 
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course it is nct open to parties to waive 
a question of jurisdiction, but for reasons 
to be stated later, I think this matter 
is of some importance. .The Court, from 
the judgment which if bhas recorded, 
tried the case apparently very fnlly, and 
eame to what seems to mea very just 
desision. Having lost the suit in that 
Court, the uncle applies to this Court for 
revision and for the first time raises the 
objection that the Court below had no 
jurisdiction to try the suit and he relies 
on Article 31 of the Schedule to the Act 
(Act No. IX of 18873. It is only the 
second part of that Article which could 
apply, that is to say, (a suit for the pro- 
fits of immoveable property belonging to 
the plaintiff which have been wrongfully 
received by the defendant” is barred from 
the cognizance of a Court of Small Causes. 
Reliance has been placed on Rameshar 
Singh v Durga Das (1), Usir v. Hari Charan 
Pal (2) and Nand Rani v. Swashwaneswar 
Mukerji (8). It seems to me that if is 
by no means clear that this case comes 
within the scope of those rulings. It 
appears in this particular case that the 
rent had been paid for many years by 
the tenant to the unole, I, therefore, do not 
sea how it can be said that the unele 
had wrongfully received the rent, the sub- 
ject-matter of this snit., If seems to me 
to be an ordinary suit for money had and 
received. In any case, I feel that sub- 
stantial justice has been, done and the 
only result of this application would be 
further litigation, and that between an 
uncle and a nephew, and should hesitate 
to re-open the matter unless I am forecd 
to. There is the authority of this Court 
in Ram Lal v. Kabul Singh (4), and I 
would refer also to the cases referred 
in Jadunandan Sahay v, Jung Bahadur Sahay 
(5) and National Insuwance and Banking 
Co. v. Biswambar Ohoudhury (6) which give 
mea discretion. As I have already stated, I 
doubt as to whether Article 31 strictly applies, 
and having also, I think, a discretion in 


(1) 23 A. 437; A. W. N. (1901) 128. 

(2) 37 Ind. Cas, 671. 

(8) 8 Ind, Cas. 270, 

(4) 25 A.135; A. W, N. (1902) 219. 

(5 87 Ind. Cas, $91; 1 P. L. W. 232, 
(6) 29 Ind. Cas. 566. 
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the matter, I decline to interfere. The 
result is that the application is rejected 
with costs. 

Application dismissed. 





CALCUTTA HIGH COURT. 
Civit Reve No, 731 or 1917. 
February 5, 1918, 
Present:—Mr. Justice Richardson 
and Mr. Justice Beachoroft. 
NILMONI DE—Dsrenpart— 
PETITIONER 
versus 


SOORENDRA NATH MITRA AND OTHERS—— 


PLAINTIFFS-— OPPOSITE PARTIES. 

Succession Certificate Act (FL of 1889), s. 4—-Hand- 
note executed in favour of father subsequently renewed 
in favour of son, suit on— Succession certificate, whether 
necessary—Non-joinder of parties—Revision, objection, 
whether can be taken in. 

B. and C., two brothers, constituted a joint Hindu 
family governed by the Dayabhaga Law. Defendant 
executed a hand-note in favour of B, on 22nd July 
1909, On 22nd July 1912, B. having died in the 
meantime, defendant renewed the hand-note in favour 
of Q., who was the karta of the joint family constitut- 
ed by himself and the sons of B. After O's death, 
his heirs and the heirs of B. sned the defendant 
on the hand-note. During the pendency of the snit 
the widow of C. obtained Letters of Administration to 
his estate, but she was not joined as a plaintiff to the 
snit, nor was any objection taken by the defendant 
as to her non-joinder: 

Held, (1) that B.’s heirs were not required to take 
out a succession certificate in respect of their share 
of the debt, inasmuch as they were suing on their 
own behalf and not as the heirs of B. on the hand-note 
of 1912, which had been substituted for that of 1909 
executed in favour of B;[p 649, col. 2.] 

(2) that the Letters of Administration to G,’s 
estate having been obtained by his widow during 
the pendency of the suit and the defendant having 
taken no objection on the score of her non-joinder 
in the trial Court, he was not competent to raise the 
a in revision before the High Court. [p. 660, 
col. 1. 


Rule agaiast the order of the Judge, Small 
Cause Court, Hooghly. 

FACTS material to 
appear from the judgment. 

Babu Asttaranjan Chatterjee for Babu 
Jogendra Kumar De, for the Petitioner — 
Bipin Babu’s sons, plaintiffs Nos. 1 and 2, 
cannot succeed unless they produce the sue- 
cession certificate, the debt being due to 
Bipin Babu, 


the report will 
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“Again Charu’s widow ought to bave been 
made a party to this suit. She has taken 
out Letters of Administration to his estate. 
She is only on the record as next friend of 
plaintiff No, 4, Charn’s son. 

The plaintiffs cannot succeed under section 
4 of the Suasession Certificate Act. The 
second hand-note in favour of Charu is a 
renewal of the handnote in favour of 
Bipin. The plaintiffs before they san 
succeed must produce the succession certificate, 
See Bancharam Majumdar v. Adya Nath 
Bhattacharja (1). 

Dr. Dwarkanath Mitter (with him Babu 
Nanda Gopal Banerjee), for the Opposite 
Party.—At the time of suit the widow had 
not obtained Letters of Administration. They 
were taken in the course of the suit. The 
objection is one of form and not of substance. 


The objection was not taken in the trial. 


Court, otherwise the plaint would have been 
amended. 

It was a novation of a contract and 
Charn represented the family. The record 
can be completed here to avoid a new 
trial. For a similar case, see Sethna v. Grace 
Edith Hemmingway (2). The plaint may 
have been rejected, but no objection was 
taken and no order obtained. lt is now a 
technical objestion, 

{Ricwarpson, J.—See section 22, sub-sec- 
tion (2) of the Limitation Act. That sec- 
tion covers the present case. See also Mo- 
(3) Padmalar Ramanua Das y, Lukmi Rant 
5); 

Babu Asitaranjan Ohatterjee, in reply. — 
As to rejection of the plaint we could not 
object because we did not know that Letters 
of Administration were taken by the widow. 
We took objection as soon as the Letters 
of Administration were produced, If the 
plaint be amended there must be a re- 
trial. 

JUDGMENT, 

Ricsarpson, J.—This Rule relates to a suit 
which was instituted in the Small Cause 
Court at Hooghly. The petitioner is the 
defendant in the suit and the opposite parties 
are the plaintiffs. The Rule was issned on 
the opposite parties to show cause why the 


(1) 3 Ind. Cas. 492; 13 CŒ. W., N. 966; 10 Č. L. J. 
180; 26 ©, 986 (F. B.), 

(2) 28 Ind. Cas. 114; 38 B. 615; 16 Bom. L, R, 534. 

(8) 12 0. W. N. 8, 
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judgment and decree of the Small Cause 
Court Judge, dated the 30th July 1917, should 
not be set aside. 

It appears that thére wasa joint Hindu 
family consisting of three brothers Bepin, 
Lal Behary and Charu governed by the Law 
of the Dayabhaga. The three brothers 
are now all dead and the plaintiffs are their 
heirs and representatives. The suit was 
brought on a hand-note dated the 29nd 
July 1912 executed in favour of Charu, 
The first point taken on behalf of the peti- 
tioner is that the Small Cause Court Judge 
was not entitled to make a decree, as he hag 
done, in favour of plaintiffs Nos.1 and 2 
before they had produced a succession certi. 
ficate under section 4 of the Succession — 
Certificate Act entitling them as heirs of 
their predecessor Bepin to collect a third 
share of the debt due from the defend. 
ants The same pointis taken in regard 
to the plaintiff No. 3, who is the son of 
Lal Behary. 

Now it appears that the hand-note of the 
22nd July 1912 was executed in renewal 
of a previous hand-note dated the 22nd July 
1909 in favour of Bepin. It is argued that 
the plaintiffs Nos. 1 and 2 are claiming 
their share under the hand-note of 1912 
as heirs of Bepin and that, therefore, they 
cannot maintain this suit without producing 
a succession certificate. In my opinion, 
this argument is unsound. The hand-note 
of 22nd July 1909 is not the hand-note now 
sned upon. The hand-note now sued upon 
is the hand-note of the 22nd July 1912, 
The contract which it embodies is a new 
contract taking the place of and substituted 
for the original contract. In other words, 
there bas been a novation. It must be 
taken that when the hand-note of the 22nd 
July 1912 was executed in favour of Charu, 
Charu was acting as the karia or repre- 
sentative of the joint family as then gon. 
stituted. Bepin and Lal Behary were dead 
at the time. The joint family as then 
constituted consisted of Charn and the 
heirs of Bepin (plaintiffs Nos. 1 and 2) 
and the heir of Lal Behary (plaintiff No. 
3). Nodoubt at the date of this hand-note 
the right of plaintiffs Nos. 1 and 2 to a share 
of the original hand-note was a right derived 
by them from their father; but they are 
now claiming in their own right as persons 
in whose fayour the hand-note of the 22nd 
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July 1912 was executed, Charu having re- 
presented them in that transaction. The 
objection, therefore, cannot be sustained and 
similar observations apply to the case of 
plaintiff No. 3. 

The other point is that after the suit was 
brought Charu’s widow obtained Letters of 
Administration to his estate; and it is said 
that she should have been made a plaintiff 
either in addition to or in substitution for 
plaintiff No. 4. That no doubt isso, But 
it appears that the Letters of Administra- 
tion were produced in the course of the 
suit and the objection that she should be 
made a party plaintiff to the suit was not 
taken af the tims. If it had been taken, 
no doubt the learned Judge would have 
made her a plaintiff in addition to or in 
substitution for the plaintiff No. 4. He 
might have done so at any time during the 
suit without any question of limitation 
arising. Reference may be made to clause 
(2) of section 22 of the Limitation Act and 
to the case of Mohunt Padmalav Ramanuja 
Das y. Lukmi Rani (3). It would, no doubt, 
have been more regular if the widow had 
been made a plaintiff. But the objection is 
purely a formal one. Jt was not taken 
during the trial, and it does not furnish a 
ground on which we are disposed to inter- 
fere in revision. 

The result is that this Rule must be 
discharged. In the ciroumstances we make 
no order as to costs. 

Beacucrort, J.—I agree. 

Rule discharged. 


OUDH JUDICIAL COMMISSIONER’S 
COURT 


Spconp Civil Appeal No, 59 or 1917, 
January 8, 918. 

Present :—Mr. Lindsay, J. ©. 
AMRAJ SINGH—P.atntirvy—A PeELLANT 
versus 
SARABSUKH PANDE AND OTHERS — 


Derenpants— RESPONDENTS, 
Declaration that defendant is not wnder-proprietor, 
suit for—Discrerion of Civil Court, when to be ewercised 
— Ejectment through Rent Court—Rent Court, adverse 
order of—Cause af action, accrual of—Plaintif, duty af 
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~- Written statemeni, pleas in, whether can furnish 
cause of action. 

Where a plaintiff proprietor sues for a declaration 
that the defendant is not an under-proprietor, the 
Civil Court will not exercise its discretion in granting 
him the declaratory relief, until it is shown that he 
has exhausted his remedy by applying to the Rent 
Court for ejectment, but it cannot be said that he 
has no cause of action for the civil suit unless and 
until the Rent Court, acting on the representations of 
the defendant to the effect that he is an under- 
proprietor, passes an adverse order against the said 
plaintiff in ejectment proceedings. [p. 651, col. 1.) 

The plaintiff must show in his plaint that a cause 
of action acorued to him prior to the institution of 
the suit, he cannot rely upon the pleas contained in 
the written statement for the purpose of making 
out a cause of action. [p. 651, col. 2; p. 652, col. 1.] 


Appeal from the desree of the Additional 
Subordinate Judge Sultanpur, dated the 
5th December 1916, confirming the order 
of the Munsif, Musafirkhana, Sultanpur, dated 
the 19th June 1916. 

Syed Zahur Ahmad, for the Appellant. 

Pandit Harkaran Nath Misra, for Respond 
ent No. 1. 


JUDGMENT .— This appeal has arisen out 
of a suit brought by the appellant Amraj 
Singh and two other plaintiffs who are 
not parties to this appeal against Sarab 
Sukh Pande and 14 other defendants in 
respect of an area of l Obigha and 14 
biswas situated in a village called Chandaur. 
The suit as originally framed was a suit 
for possession of the plots specified and 
along with this suit there was filed another 
suit by another oo-sharer against the same 
set of defendants. The two claims were 
based on similar grounds. It was alleged 
that a partition of the village had taken 
place and that certain plots had been 
assigned to each of these plaintiffs. This 
partition was made in the year 1902. It 
was alleged that these defendants had ` 
asserted under-proprietary rights with regard 
to the plots in dispute in both suits and 
had resisted the taking of possession by 
these two plaintiffs, Consequently the 
prayer was that the defendants might be 
ejected and that possession might be 
delivered to the plaintiffs over the plots 
which were in dispute in each of the 


_ cases, 


The suits for possession wera dismisred, 
the Munsif holding that nosuch suit could lie 
in the Oivyil Court. The plaintiffs then 
went in appeal and it was held by the 
lower Appellate Court that the Munsit’s 
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decision was correct. Ab the same time the 
Subordinate Judge who dealt with the 
appeals was of opinion that the plaintiffs 
should be allowed to amend their plaint 
and to frame their suits as suits for 
declaration. Consequently some amendments 
were made in the plaints and the cases 
went back to the first Court for disposal. 
The Munsif dismissed the suit of the 
present appellant Amraj Singh, on the 
ground that he had no cause of astion 
fora declaratory suit and this desision has 
been upheld in appeal by the Subordinate 
Judge. -~ 

It has been argoed here that the 
Courts below were wrong in dismissing the 
suit of the appellant on this ground. The 
view taken by the Courts below was that 
inasmuch as the plaintiff-appellant had 
failed to show that any adverse order had 
been passed against him by a Revenue 
Court by reason of a claim to under-pro- 
prietary right made by these defendants, 
he had no cause of action for the suit. 
A number of rulings of this Court were 
referred to and it is contended here that it 
has never been laid down thata plaintiff in 
circumstances like those ofthe present case 
has no cause of action for a declaratory suit, 
unless and until the Revenue Court acting 
upon the representations of the defendants 
to the effect that they are under-proprietors 
has refused the plaintiff relief by way of 
ejectment. There is, I think, force in the 
argument of the learned Vakil for the 
appellant. The real principle which 
underlies the desisions of this Court in 
cases of this nature appears to me to be 
that the grant of declaratory relief bei: g.a 
matter within the discretion of a Civil Court, 
that discretion will not be exercised in fayour 
of the plaintiff until it is shown that he 
has exhausted his remedy by applying to the 
Rent Court for ejectment. However, ib is 
not really nesessary for me to disauss 
this question, for if appears: after an 
examication of the plaint in this case that 
no cause of action has been disclosed. 

According to the fifth paragraph of the 
plaint the cause of action accrued. 
to the plaintif on the Ist of July 1902 
“and thereafter’. The lst of July 1902 
was the date upon which the partition 
took effect in the village. If there was 
any assertion of under-proprietary rights 
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by the defendant ou the date just 
mentioned, it is clear that the present 
suit for declaration is time-barred, having 
been brought beyond the period of six 
years which is allowed under Article 120 
for declaratory suits. There is nowhere in 
the plaint any allegation of a subsequent 
assertion by the defendants of their rights 
as under-prceprietors ;and this being so, it 
seems qnite clear that the suit was liable 
to be dismissed on the ground that the plaint 
disclosed no cause of action. 

The learned Counsel for the appellant 
referred to certain ejectment proceedings 
which were taken in the year 1910. It 
was suggested that in the course of those 
proceedings these defendants had put forward 
a claim to uuder-proprietary rights ; but 
there is not on the record any evidence to 
which the learned Counsel sould refer me 
from which it could be inferred that any 
claim to under proprietary rights was put 
forward by these defendants in respeot 
of any of the plots with which the present 
suit is concerned. There is a document on 
the record Exhibit A-10, which is a copy of the 
judgment in the ejectment proceedings ; 
but the learned Counsel had to admit 
that there was nothing in this document 
which would justify the sonclusion that 
the present defendants-respondents had 
put forward any claim as under-proprietors 
with respect to the ;lots with which we 
are now dealing, It is apparently the 
faot that some such claim was made in 
respect of one plot No. 3265/4 ; but admittedly 
this plot is not in the share which was allotted 
to the present appellant Amraj Singh. 
It was allotted to another cos-sharer named 
Binda Din, who was the man who brought 
the other suit with which I am not 
now concerned. I oan find no evidence 
on the record to prove that any asser- 
tion of any adverse  under-proprietary 
title was made by the present defendants 
against the present plaintiff since the year 
1902 ; and that being so, the suit was 
liable to be dismissed on the ground that 
there was no cause of action. It may be 
true that in their written statement of 
defence to the present suit the defendanta 
did put forward a claim to under-proprietary 
right, but it is for the plaintiff to show 
that there was a denial of bis title prior 
to the institution of the suit, He cannog, 
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rely upon the pleas contained in the wrin in his written statement by refusing to 


statement for the purpose of making out a 
cause of action. Itis not necessary for me 
to go further into the matter, nor to 
discuss the reasons for whioh the lower 
Courts agreed that the suit should be 
dismissed. It is sufficient for the purposes 
of this appeal to say that Amraj Singh’s 
plaint discloses no cause of action for this 
declaratory suit and that, therefore, it was 
properly dismissed, 

The appeal fails and is dismissed with 


costs. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Civic APPEAT No. 1250 or 1916. 
February 28, 1918. 

Present :—dJustice Sir George Knox, Kr. 
GOBARDHAN—Derenpant-—ApPELLANT 
versus 
PADAM SINGH — PLAINTIFF—RESPONDENT, 
Agra Tenancy Act (II of 1903), s, 194—Rent suit 
by one co-sharer, maintainability of—Private par- 

tition, effect of-~Special contract, proof of. 

A private partition of a vague nature is not enough 
to take a case out of section 194 of the Agra Tenancy 
Act. [p. 653, col. 1.] 

In order to entitle a co-sharer to sue separately 
for rent there must bea fed contract clearly 
setting out the opposition to law: } stated in section 
194 (1) of the Agra Tenancy Act. | >. 668, col. 2.] 

Second civil appeal fronm\ a decree of 
the District Judge, Agra. 

Mr. Jogendro Nath Mukerji, for the Appel- 
ant. 

Mr. Durga Charan Banerji, for the Re- 
spondent. 

JUDGMENT.—This second appeal arises 
out of a suit brought by one Padam Singh 
against one Gobardhan. Padam Singh sued 
to recover Rs. 224-140 on account of the 
arrears of rent said to be due from one 
Gobardhan. In the plaint he alleges that 
he and certain other persons held khudkasht 
land and that the skhudkasht land in 
dispute has fallen to his lot under private 
partition and that he alone receives rent 
from the defendant, The defendant starts 


4 


admit everything stated in the plaint; then 
goes on to say that he is the sub-tenant 
from all the sco-sharers in whose namg 
the khudkasht is recorded in the papers 
of the Patwari, that he has always paid rent 
to Ram Chander and did pay the rent of 
the years in dispute to the said Ram 
Chander and that nothing is due from 
him. There is also a question as to the 
amount of rent due. The Court of first 
instanse held that Padam Singh was not 
entitled to claim the whole of the rent 
but only entitled to collect Rs. 39 and 
gave him a decree for Rs. 80 ont of the 
total amount claimed. 


Both parties, I am told, went in appeal 
to the District Judge of Agra. The appeal 
before me arises from the appeal presented 
in that Court by Thakur Padam Singh. 
In appeal it was contended that the lower 
Court has erred in holding that Ram 
Chander has been collecting rent of Rs. 35 
from the defendant or was entitled te 
solleat it, that it has been sufficiently 
proved that the plaintiff is entitled to 
collect the rent in dispute from the de- 


-fendant and that the judgment of the 


lower Court is against the weight of evidence 
and probabilities of the case. 


The District Judge started by setting 
oub ag his first issue, whether the plaintiff 
Thakur Padam Singh is entitled to sue 
the defendant for rent without joining the 
other co-sharers. He says that in the 
present case the present representatives of 
the other two sons of Gobind Singh, with 
the exception of Ram Chander, have sap- 
peared as witnesses and have deposed that 
a private partition has taken place and 
that in accordance with that private 
partition the land held by the defendant 
Gobardhan has some into Thakur Padam 
Singh’s share. He further points out that 
Har Chand and Ramji Lal have appeared 
and given evidence relating to the partition 
aud have admitted Padam Singh’s separate 
title to the lands held by Gobardhan, 
Upon this be holds that Thakur Padam 
Singh is alone entitled to collect the rent 
from the defendant Gobardhan. He, there- 
fore, modifies the decree of the Court 
below and gives the plaintiff a decree for 
the rent of the whole holding. 
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The defendant comes here in appeal 
and puts forward a finding and decree of 
a Revenue Court in a previous suit between 
the same parties, the effect of which is 
that the plaintiff is not entitled to collect 
the rent of the present holding and urges 
that that operates as res judicata. He fur- 
ther contends that under section 194 of 
the Agra Tenancy Act the snitis tarred. 
I take this latter plea first, Seotion 194 
lays down that where there are two or 
more co sharers in any right, title or in- 
terest, all things required or permitted to 
be done by the possessor of the same 
shall be done by them conjointly, unless 
they have appointed an agent to ast on 
behalf of them all. The question of agency 
does not arise at all. According to the 
plaint, the plaintiff Thakur Ram Chander 
and others held kAudkasht lands and there 
are, therefore, two or more co-sharers in 
the right, title or interest relating to this 
land. An attempt is made to take the 
case out of section 1£4, clause (1), because 
of an alleged private partition. All that 
has been stated in the judgment about 
the private partition is that the land 
keld by the defendant Gobardhan has 
come into Thakur Padam Singh’s share, 
This may or may not be the case, but a 
priyate partition of this vague nature is 
certainly not enough to take the case out 
of section 194 of Act II of 1£01. The 
plaintiff appears to have himself felt this 
diffculty, for he attempts to cet up that 
he is entitled to receive separately his 
share of the rent payable by the defendant. 
This. is an exceptional stite of things, 
against probabilities, anda state of things 
which requires strong and olear evidence 
to support it. No local custom to this 
effect has been advanced and we have to 
fall back upon a spesial contract, if any, 
by which the plaintiff is entitled to re- 
cover separately his share of rent payable 
by the defendant. So far as the finding 
of the lower Appellate Court goes the 
special contract is not mentioned. Certain 
evidence has been set out in the judgment, 
which evidence I am told admits Padam 
Singh’s separate title to the lands held by 
Gobardhan but there the evidence stops 
short. It might be the case, as I have 
already eaid, that Padam Singh in this 
private partition was under an agrecment 


entitled to the lands held by Gobardhan, 
but that will rot entitle him to receive 
separately his share of rent payable by 
Gobardbau. There must be a special son- 
tract clearly setting ont this opposition to 
law as stated in section 194, olause (1) 
of the Agra Tenancy Ast. The appeal 
succeeds, the decrees of both the Courta 
below are set aside and the plaintiffs 
claim dismissed with costs in all Courts, 
Appeal allowed, 


BOMBAY HIGH COURT. 
Seconpd Civi, Appzat No. 1188 or 1916. 
February 8, 1918. 
Present:~- Mr, Justice Shah and Mr, Justice 
Marten. 
SHRINiIWAS APPACHARYA JAHAGIR.- 
DAR-—DrFenpant—APPELLANT 
CETSUS 
JAGADEVAPPA KALLAPPA PATIL— 
PLainTiFF— RESPONDENT. 

Civil Procedure Vode (Act F of 1908), s. 70 (2%, O. 
KAT, r. T2—Bombay Civil Circulars, Chap. Il, cl. 91, 
sub-cl. 16— Decree transferred to Collector— Civil Court, 
whether can entertain apyzlication by decree-holder for 
leave to bid at auction— Jurisdiction. 

Where the execution of a decree is transferred to 
the Collector, the Civil Court has no powor under 
rule 72 of Order XXI of the Civil Procedure Code 
to ontertain an application by the decrec-holder for 
permission to bid at the auction, inasmuch as that 
power has been conferred on the Collector by elauso 
91, sub-clause 16 of Chapter II of the Bombay Civil 
Circulars. [p. €54, cols. 1 & 2.3 

Second appeal from the decision of the 
District Judge, Bijapur, in Miscellaneous 
Appeal No. 2 of 1916, dismissing the ap- 
peal from the decision of the First Class 
Subordinate Judge at Bijapur, in Darkhast 
No, 288 of 1915. 

Mr, R. A. Jahagirdar (for Mr, H. B, Gumaste), 
for the Appellant. 

Mr. G. P. Murdeshvair, 
spondent, 


for the Re- 
JUDGMENT, 

Saau, J.—It is unnecessary in this case 
to express any final opinion as to whether 
a second appeal lies to this Court, because 
even if no appeal lay against the order 
made by the First Class Subordinate Judge 
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on the 25th of November 1915 it would 
be open to us to consider the question of 
jurisdiction, which arises in the case, 
under section 115 of the Civil Procedure 
Code. We have, therefore, considered the 
question of jurisdiction on its merits. 

In this case an order was made on the 
15th November 1915 directing execution of 
the decree to be transferred to the Collector. 
Subsequently an application was made by 
the mortgagee-defendant for permission to 
bid at the auction and also for permission 
to set offthe decretal amount against the 
sale price. The Court was of opinion, 
that if had no power to grant any such 
permission after the execution was trans- 
ferred to the Collector. 

It is argued before us that even when the 
execution of the decree is transferred to 
the Collector, the Court has the power 
under rule 72 of Order XXI to entertain 
such an application and to grant the 
necessary permission if a case for such 
permission is made out, It seems to me, 
however, that the operation of this rule 
in -this case is excluded in virtue of section 
70, sub-section (2)-of the Code of Civil 
Prosedure, which provides that a power 
conferred by rules made under sub-section 
(1). upon the Collestor shall nst be exer- 
sisable by the Court. In the present case we 
have sub-clause 16 of clause 91 at page 105 
of the Manual of Civil Circulars, which 
distingtly provides that the power con- 
ferred by section 294 of the 
Civil Procedure (that is, by rule 72, Order 
XXI) may be exercised by the Collestor 
subject to certain conditions; and one of 
the sonditions is that the decree-holder 
must agree to pay the purechase-money 
to the Collector or cther officer executing 
the decree if he becomes the purohaser. 
‘This rule is in clear covflicét with rule 
72, Order XXI, and as the power is 
specifically conferred upon the Collestor 
subject to the condition. which I have 
already mentioned, I feel clear that the 
Civil Court has no power to exercise the 
discretion which is vested in it under 
rule 72 after the execution of the decree 
is transferred to the Collector. 

There is apparently no power given to 
the Collector under this rule to allow a 
set-off; but that is a point with which we 
are not concerned The only point that we 


Code of: 


have to consider is whether the Civil Court 
has any power under the circumstances of 
the ease to allow permission to the decree: 
holder to bid and to claim a set-off, It 
is clear that the Oourt has no such 
power after the execution is transferred 
to the Collector, 

I would, therefore, dismiss 
with costs. 

MARTEN, J.—In my judgment, liberty to 
bid at the auction-sale and liberty to set. 
off the amount of the decree against the 
purchase-money are powers within the 
meaning of sestion 70, sub-section (1) (6) 
of the Civil Procedure Code, as being 
“powers which the Court might exercise 
in the execution of the desree if the 
execution thereof had not been transferred 
to the Collector’. If, therefore, the Joéal 
Government have made rules in that 
respest, then under section 70, sub-section 
(2), a Civil Court cannot exercise any power 
so transferred. 

Now turning to the rules which have 
been made under section 70, one finds 
that the power to bid is dealt with by 
the rule set out at page 105 of the Manual 
of Civil Circulars, Chapter II, paragraph 
91, sub-section 16 (1), for that rule 
expressly transfers to the Collector the 
power to give liberty to bid, but adds a 
condition in sub-clause (c) that the decree: 
holder is to pay the purchase-money ta the 
Collector. In my opinion that sondition 
in sub-clause (c) expressly negatives the 
right to set off the purchase-money. That 
being so, I think that on these rules the 
Collestor has no power to allow a set-off, 
I am also satisfied that under the above 
circumstances, the Civil Courts in the 
present case have no power either to give 
liberty to bid at the auction sale or to 
set off the decretal amount, ` 

As regards Order XXI, rule 72, which 
has been referred tc, liberty ito set off 
only arises if the decree-holder has got 
the permission of the Court to bid at the 
auction. No liberty to bid was given by 
the Court nor indeed could it be given: 
On that ground alone it follows that the 
Court has no power to give liberty to set 
off under Order XXI, rule 72 (2). I say 
that, because the Pleader for the appellant 
stated in the courso of his argument that 
at some period or another which was no. 
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made clear to me the Collector did in 
fact give liberty to bid at the austion, 
although he declined liberty to set of as 
be thought he had no power so to do. 
The fact that the liberty to bid was given 
by the Collector negatives any power of 
the Court under Order XX1, rule 72 (2), 
to allow a set-off, for that order contem- 
plates both liberties being given by the 
same authority, viz, the Civil Court, 
which in fast was not the ease here, 
In my opinion, therefore, this appeal 
ought to be dismissed with costs. 
Appeal dismissed. - 





PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 169 or 1917, 
June 20, 1918. 
Present:—Mr. Justice Mullick and Mr, 
Justice Thornhill. 
Hon’ste MAHARAJA Sir RAMESHWAR 
SINGH BAHADUR or DARBHANGA 
— APPELLANT 
versus 
Babu HITENDRA SINGH AND OTHERS — 
RESPONDENTS. 
` Civil Procedure Code (Act V of 1908), s. 47--Eaecu- 
tion — Receiver, order refusing to discharge—Appeal, 
whether lies, 

Where a Receiver is appointed in an execution 
proceeding, the question as to his discharge is a 
question relating to the satisfaction of the decree. 
Therefore, an order refusing to discharge the 
Receiver is one falling under section 47 of the Civil 
Procedure Code and an appeal will lie against it. 
Cp. 656, col, 1.] 

Appeal from an order of the Subordi- 
nate Judge, Darbhanga, dated the 21st April 
1917, 

Messrs. Purnendu Narain Sinha and Murari 
Prasad, for the Appellant. 

Messrs. Hassan Imam, P, R. Das 
Mritunjoy Lal, for the Respondents. 

JUDGMENT. 

MULLICK, J.—This appeal arises out of an 
order made on the 2Jst April 1917 by 
the Subordinate Judge of Darbhanga in 
an execution proceeding in which the 
Maharaja of Darbhanga appears as the 
decree-l:older and certain relatives of his, 
alleged to be holders of babuana grants, 
appear as the judgment-debtors. The deoree- 
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holder is due a large amount and it appears 
that in 1910 in conseqnence of a compro- 
mise made between the parties a -Reosiver 
was appointed to hold charge of the pro- 
perties for the execution of the dearee, and 
an arrangement was sanctioned by the 
High Court of Caloutta under which a 
scheme was prepared for the discharge 
of the judgment debts, 

The application ont of which the pre- 
gent appeal arises relates to the question 
whether the Receiver, Babu Jatindra Nath 
Sinha, who was appointed in June 1910 
should or should not be discharged. In- 
cidentally there was a question raised as 
to whether the scheme prepared in 1910 
could be revised and the execution of the 
decres secured by the sale or mortgage 
of the whole or part of the babuana pro- 
perties, but the Subordinate Judge has ` 
declined to go into that question and has 
treated the dispute before him as one 
merely as to whether this partioular Re- 
ceiver should or should not be discharged: 
and he has come to the conclusion that 
no reason has been assigned for the dis- 
charge of the Receiver who is now hold- 
ing this office and be has, therefore, dis- 
missed the case before bim. 

Now so far as the appeal before us is 
concerned it is directed against this order of 
the Subordinate Judge, and no ground has 
been urged in regard to the eonduct of 
the Receiver whish would enable the decree. 
holder to ask for his discharge from us. 
But the real dispute goes deeper and the 
matters which were incidentally raised be- 
fore the Subordinate Judge will, as the 
learned Vakil for the appellant states, have 
to be determined in the near future. He 
desires that we should now go into these 
disputes. 

I think it would not be proper for us 
to go into matters which the judgment- 
debtors at all events haye not come pre- 
pared to litigate here and that the pro- 
per course will be for the deores-holder, 
if he so chooses, to raise these matters 
in the first instance in the executing 
Court. 

Jt is his contention that he has a right 
to re-open the scheme which was prepared 
and to ask the Subordinate Judge either 
to discharge the Receiver and to bring 
the properties to sale or to retain the 
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Receiver and to direct him to sell either 
part or the whole of the properties, We 
are not concerned at this stage to express 
any opinion on this matter. l 

A preliminary point is raised as to 
whether an appeal lies at all against the 
Subordinate Judge’s order, but it seems 
clear that the order of the Subordinate 
Judge refusing to discharge the Reoeiver 
was made under section 47 of the Civil 
Prosedure Code and that, therefore, an 
appeal would lie. The case of Mothibat v, 
Limjt Nowroji Banaji (1), though not on 
all fours with the present case, goes some 
way towards establishing the contention 
of the appellant that where a Receiver 
jg appointed in an execution proceeding, 
the question as to his discharge is a 
question relating to the satisfaction of the 
decree. 

The appeal will be dismissed with costs, 
Hearing fee three gold mohurs, It is 
said that different Counsel have been ap- 
pointed respectively by the Receiver and 
the judgment-debtors. Only one hearing 
fea will be allowed to both. 

THORNGILL, J.—I agree. 


Appeal dismissed, 
(1) 5 B. 45; Ind. Jur. 424 3 Ind, Dec. (x. 8.) 32. 


ed 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEcREE No, 2238 
or 1916. 

May 10, 1918. 

Present:—Mr. Justice Fletcher and 
Mr. Justice Smither. 
MOHENDRA LAL SINBA— PLAINTIFF 
—APPELLANT 
Versus 
Sreemutly KRISHNA KUMARI DEBI AND 
OTHERS— DEFENDANTs— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 108 (j)— 
Lease of homestead, whether transferable. 

The interest of a lessec of a homestead is trans- 
ferable under the Transfer of Property Act, unless 
it was in existence prior to the coming into operation 
of the Act, [p. 657, col. 1.] 

Appeal against the decree of the Subordi- 
nate Judge, 2nd Court of Burdwan, dated 


the 4th July 1916, afficming that of the 
Munsif, lst Court at that place, dated the 
30th June 1915. 

FACTS appear from the judgment. 

Babu Jyotish Chandra Sirkar, for the 
Appellant.—This appeal is on behalf of the 
plaintiff, and if arises out of a suit for 
racovery of arrears of rent of homestead 
land. The plaintiff brought the suit against 
the original tenants-defendants, on the al- 
legation that they were ticca (temporary) 
tenants-at-will. Thereafter the present 
respondents, alleging themselves to be trans- 
ferees from the. original tenants-defendants, 
applied to be added as party defendants to 
the suit and were added assuch. The 
Court then passed a decree against the 
respondents (the added defendants) in spite 
of the allegation in the plaint that the 
original defendants are ¿zeca tenants-at-will 
and without taking any evidence of the 
alleged transfer. My submission is that the 
plaintiff is entitled to get a decree for 
rent against the original tenants sued. Even 
after the alleged transfer the liability of the 
lessee for the rent does not cease. Refers 
to clause (A), section 108 of the Transfer 
of Property Act, The tenancy is not transfer- 
able because it isa tenancy created before 
the passing of the Transfer of Property Act. 
Refers to Ram Charan Nuskar v. Hari Okaran 
Guha (1). 

Babu Surendra Nath Guha (with him Babu 
Ram Mohan Mukerjee), for the Respondent.— 
The plaint does not show that the tenancy 
was created before the passing of the Transfer 
of Property Act. The plaintiff himself took 
a mortgage of this holding, and in order 
to pay off the mortgage debt due to him 
the land was sold to the added defendants, 
so the plaintiff cannot now question the - 
transferability of the lease-hold in question. 
The deeree was rightly passed against the 
added defendants. 

Babu Jyotish Chandra 
plied. 


Strkar briefly re- 


JUDGMENT. 

FLercarr, J.—This is an appeal by the 
plaintiff againsb the judgment of the learned 
Subordinate Judge of Burdwan affirming 
the decision of the Munsif of the same place, 
The suit was brought for rent of a home- 
stead. That rent is due is admitted. The 


(1) 7 C. L, J. 107 at p. 109, 
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first two defendants are stated to be the 
original tenants. The defendants Nos. 3 and 
4 are purchasers from the original tenants, 
the property having been sold to them in 
order to enable the original tenants to pay 
off a mortgage, so it is stated by the Munsif, 
due to the plaintiff. It is said that the 
holding is not capable of transfer. There 
is nothing to support that on the record. 
There is nothing to show that this was an 
interest in existence prior to the coming into 
operation of the Transfer of Property Act. 
If the case is governed by the Transfer of 
Property Act, the interest is clearly trans- 
ferable. JI do not think that in a case 
like this we ought to send back the case 
to be re-heard de noto on the ground that 
the. plaintiff wants to put in some further 
evidence, to enable him no doubt to ejeot 
these people who kaye purchased the pro- 
perty on furnishing money to pay cË the 
mortgage. | do not think that the plain- 
tiff ought to be allowed now to put in 
further evidence. He ought to have proved 
in the firat Court that the interest came 
into existence before the date of the Trans- 
fer of Property Act. The appeal fails and is 
dismissed with costs. 
SmiTHER, J.—I agree. 
Appeal dismissed. 


NAGPUR JUDICLAL COMMISSIONER’S 
COURT. 

Seconp Civic Appeat No. 659 or 1910. 
Present: — Mr, Stanyon, A. J. O. 
RAMPRASAD AND ANOTRER——DEFENDANTS 
-— APFELLANTS 
versus 
KISHORI LAL—Ptaintivy—Reseon pent. 

Evidence Act (I of 1872), s. 114—Mortgage bond, suit 
ON, Bond, unregistered, no demand made in respect of, 
jor thirty years—Presumption——Bengal Rent Act (X of 
1859) — Occupancy rights, whether transferable. 

Plaintiff, the assignee of an unregistered mortgage- 
bond for Rs, 99, sued to enforce the bond and claimed 
Rs. 687-12-1 in respect of it, or in default, fore- 
closure of an occupancy field. The bond purported to 
have been executed on the £0th May 1879 by the 
father of the -defendants in favour of one M. and 
stipulated for re-payment of the Rs, 99 with interest 
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at 18 per cent. por annum on the Ist Juno 1882, M. 
had died and his son B. assigned the bond to the 
plaintiff onthe 15th May 1909. The defendants 
denied the bond and proclaimed it to be a forgery. 
It was found that a servant of the plaintiff was av 
once the vendor of the stamp and the seribe of the 
bond, and that the only literate attesting witness 
was a cousin and partner of the plaintiff and joint 
master of the scribe with the plaintiff: 

Held, that under the circumstances a heavy onus 
lay on the plaintiff to prove not only the execution 
aud the consideration of the bond, but also that on 
the date of the suit it was still unpaid, and that 
the conelusion that the debt must have been forgiven 
by or paid to the original creditor was almost 
irrebuttable. jp. 658, col. 2; p. 659, col. 1.) 

A right of ocoupancy under the Bengal Rent Act 
was a personal right and was not transferable beyond 
the life of each tenant. [p. 659, col. 1.] 


Appeal against the deoree of the District 
Judge, Hoshangabad, in Civil Appeal No. 
120 of 1910,dated the 16th August 1910, 
arising out of Civil Suit No. 97 of 1909, decid- 
ed by the Subordinate Judge, Narsinghpur, 
on the 3lst January 1910, 


Messrs. J. Mittra and S. Ramdas, for the 
Appellants. 

Sir B. A. Boseand Mr. J. O. Ghosh, for the 
Respondent. 


JUDGMENT.—It is necessary to state the 
fasts of this case. The plaintiff sues to 
enforce an unregistered mortgage bond for 
Rs. 99, and he slaims Rs. €37-12-lin rese 
pect of it, or in default, foreclosure of an 
oscupancy field, The kond purports to have 
been executed on the 30th May 1879 by 
Kiratsing the father of Ramprasad, defendant 
No: l, and grandfather of Mersingh, defend- 
ant No. 2, in favour of one Motiram. It 
stipulates for re-payment of the Rs, 99 with 
interest at 18 per cent. per annum on Jeth 
Sudi i5, Samvat 1938, lst June 1882. The 
plaint sets out that on the 15th May 1909 
this deed was assigned to the plaintiff by 
Baxi, the son of the original mortgagee, 
Motiram, who is dead. The defendants 
denied the bond and proclaimed it to be a 
forgery. The first Court, in a careful and 
impartial judgment, found Anandilal, a ser- 
vant of the plaintiff, to be at once the vendor 
of the stamp and the scribe of the deed 
sued upon, and that the only literate attest- 
ing witness is Pattiram, a cousin and part- 
ner of the plaintiff, and joint master of 
Anandilal with plaintiff. It also found from 
a school register that Pattiram must have 
been ll cr 12 years old in 1879 when he is 
said to have attested the bond. Upon a 
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consideration of all the evidence and eir- 
cumstances the Subordinate Judge came to 
the conclusion that the bond was not genuine 
and dismissed the suit. 

The plaintiff appealed to the District Judge 
(Mr. Tarachand) and succeeded in getting 
a decree for every rupee claimed by hin, 
even the preposterous claim for interest, 
The defendants have now appealed, and an 
elaborate argument was advanced as to the 
validity of a sonditional sale of such osou- 
pansy rights as existed in 1879 under Act X 
of 1859 then in force. The finding of faot 
was also attasked as perverse or ill-consider- 
ed and, therefore, illegal. It was added that 
from the conduct of the parties to the deed 
a strong presumption was raised that the deed 
had been discharged by payment. 


I have carefully read the evidence and 
the judgments of the Courts -below, and I 
do not think itis necessary to say more of 
the lower Appellate Court’s judgment than 
this that, taken as a judgment dissenting 
from that of the first Court, it cannot be 
accepted as legal, because upon the most 
material points it consists of mere statements 
unsupported by reasons. The following ex- 
tract will suffice to make this clear:— 


“I have read the proceedings carefully 
and come tothe conclusion that the lower 
Court’s conclusions are not substantially 
correct, $ 

“The scribe Anandilal and the attesting 
witness Pattiram fully proved the genuineness 
of the deed and its consideration. Their 
evidence remained unshaken despite a severe 
sross examination. The evidence of Bakshi 
(D. W. No. 4) also proves that he got this 
deed from his father and sold it to the plaintiff 
for Rs. 200 after his death,” 

Not a word is to be found here of the very 
substantial grounds on which Anandilal and 
Pattiram were discredited by the first Court— 
no mention of their connection with the 
plaintiff. 

The main points upon which this appeal 
must succeed are, however, these, namely, 

(1) that no presumption remained that 
the mortgage-debt was still due on the date 
of the suit, 

(2) that the authority -of Kiratsing to 
conditionally sell his ocoupansy holding in 
defeasance of his successors has not been 
established, 
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Section 114 of the Indian Hvidenece Ast 
provides that the Court may presume the 
existence of any fact which it thinks likely 
to have happened, regard being had to the 
common course of natural events, human 
sondust, and public and private business in 
their relation to the facts of a particular 
case. Section 4 of the same enactment pro- 
vides as follows:— 

“Whenever it is provided by this Act 
that the Court may presume a factit may 
either regard such fact as proved, unless and 
until it is disproved, or may call for proof 
of it,” 

Illustration (1) to section 114 aforesaid 
is to the effect that the Court may presume 
that, when a document creating an obliga- 
tion is inthe hands ofthe obligor, the obli- 
gation has been discharged. It is obvious 
that in some cases the same fact might give 
rise to the presumption that the obligation 
had not yet been created—e.g,in the ocase of 
an executed but yet undelivered bond. There 
is no illustration suggesting that the Court 
may equally presume the converse, namely, 
that where a document creating an obligation 
is in the hands of the obligee the obligation 
is still undischarged. Nevertheless,- under 
normal circumstances if is the practice of the 
Courts in such cases to make that presump- 
tion and to throw on the obligor the onus 
of proving any discharge, complete or partial, 
which he may plead. But this presumption 
ought not to be carried beyond a normal 
limit. It is well-known to ‘all who aan 
experience to bear on the application 
of section 114 aforesaid that the retention 
by ereditors of discharged bonds of all kinds 
is a common sourse of events in the condnet 
of money-lending business, and that against 
illitarate and sareless rustics the possession 
by the creditor of an apparently undischarg- 
ed deed is gradually attenuated by a continued 
delay in demand for payment-.after the due 
date. Here was a mortgage deed payable 
in 1882. Under no circumstances could it 
be regarded as a bad debt. Yet neither 
the original mortgagee nor his son made any 
proved demand upon it. It was the plaintiff 
who in 1909, z.e., 30 years after execution 
and 27 years after expiry of the due date, 
sought it out and allegedly bought it for 
Rs. 200. The conclusion that the debt must 
have been forgiven by or paid to the origi- 
nal creditor is almost irrebuttable. The ` 
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presumption that it still remains due because 
the deed is in the hands of the heir 
of the obligor came to an end longago: 
and no Court would be exercising its dis- 
cretion legally in applying that presump- 
tion in such a case. A heavy onus lay 
on the plaintiff to prove in the present 
case not only the execution and considera- 
tion cf the bond, but also that on the 
date of the suit it was still unpaid. If 
the original executant had been defendant 
in the case and admitted execution and 
receipt of consideration the case might have 
been different. But in this suit on a 
bond executed by one man now dead in 
favour of another man also dead, the 
complete silence of the creditor and his 
heir for 30 years renders it legal and 
proper to call for proof of non-payment, 
and illegal and improper to presume it. 
If this were the only point, namely, mis- 
placement by the lower Appellate Court 
of the onus of proof, the case would 
have to go hack for re-trial. But the 
other objection, namely, as to the enforce- 
ability of the mortgage, is purely one of law 
and it has been argued before me. 

I am of opinion that aright of osou- 
pancy under Act X of 1559 was a per- 
sonal right and was not transferable bə- 
yond the life of each tenant, Prima facie 
every agreement ‘by one person to occupy 
the property of another is a personal 
right, Property of every kind can be 
transferred under the Common Law, but 
not beyond its own limitations, A lease 
for a term could not be enlarged by any 
transfer by the lessee: a tenancy for life 
sannot be transferred beyond the life of 
the tenant, A  tenancy-at-will is not 
transferable at all and any subletting of 
it would be equally dependent on the 
will of the landlord. A sontraot of tən- 
ancy relating to land for the purposes of 
agriculture in which no term is fixed, is 
in ifs inception a lease from year to 
year, and is purely personal between land- 
lord and tenant. That was the original 
form of an` agricultural tenancy for an 
unspecified term under the Ast of 1859 
in these provinces, and, so far as the 
law of contract is concerned, it still re- 
mains so. The right of ocaupanoy in differ- 
ent degrees of permanency which has 
been grafted on to every such contract, 
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or which at the present time automati- 
cally attaches to it, is a purely statutory 
product: and side by side with this per. 
manensy of occupation has grown up under 
Common Law, controlled by Statute, a limit- 
ed right of alienation, Butit has not been 
shown that attendant upon the personal 
right of ocaupancy conferred by Act X of 
1859 was a right of transfer beyond the 
life of the tenant. It may be that the 
disregard of the deed in suit by the origi- 
nal mortgagee was due to a knowledge 
that the death of Kiratsing rendered the 
mortgage inoperative. In any case, the 
plaintiff has been unable to establish 
that the occupancy right which Kiratsing 
had in 1879 could be conditionally sold 
so as to deprive his successors of the hold- 
ing for the benefié of his oreditor, I 
hold, therefore, that no foreclosure decree 
can be passed against the defendants in this 
case. The claim for money, even if it had 
been made, as such, is long barred hy time, 

The decree of the lower Appellate Court 
is reversed ard the plaintiff’s suit is 
dismissed with costs in all three Courts 
against him, 

Decree reversed, 


PUNJAB CHIEF COURT. 
Second Crvin Arrear No. 7£5 or 1918. 
May 25, 1918, 

Present: —Mr. Justice LeRossignol, 
HAMID HUSSAIN—Derenvant— 
APPELLANT 


Versus 
BISHEN SARUP-—PLaintrirr— 


RESPONDENT, 

Specific Relief Act (I of 1877), s. 27 (e)—Contract to 
sell—Sutt for specific performance—Subsequent trans- 
feree for value without notice—Burden of proof—Issue 
not framed—Hvidence led—Remand, whether necessary, 

Where the prior contract of which the plaintiff 
seeks specific performance is proved, a subsequent 
transferee from the vendor must prove that he isa 
transferee for value in good faith and further that 
he hed no notice of the plaintiff’s contract. [p. 660, 
col. 1. 

A remand is not necessary merely because no issue 
has been framed ona particular point when it appears 
that evidence was led on the point and the Court 
came to a finding with regard to it. [p. 660, col. 2.] 
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FIRM BHAGWAN DAS SONDKA V, FIRM RAM KUMAR RAMESSER DAS. 


` Second appeal from the decree of the 
District Judge, Delhi, dated the 30th 
December i917, affirming that of the 
Senior Subordinate Judge, Delhi, dated the 
_ 21st May 1917, decreeing claim. 

Mr. Muhkammad Hussain (with him Mr. 
Badr-ud- Din Kureshi), for the Appellant. 

Lala Mott Sagar, R. S , for the Respondent. 

JUDGMENT.—When the prior contract 
of which plaintiff seeks specific perform- 
ance is proved, the subsequent transferee 
from the principal défendant must prove 
that he is a transferee for value in good 
“ faith. and further that he had no notice 
of the plaintiff's contract. Sestion 27 of the 
Specific Relief Act. 

- Himatlal v. Vasudeo Ganesh (1), Nityanand 
y, Bishanlal (2), Dharamdeo Singh v. 


Ram Prasad Sah (3), Naubat Rat v. 
Dhaunkal Singh (4), Ganga Prasad v. 
Khushal Ohand (5). 

Now in this sase there was no clear 


issue on the point of notice, but evidence 
“was led on the subject and the District 
Judge has recorded a clear finding on if, 
Moreover though the first Court found 
the contrast to sell to plaintiff proved, 
and the defendant put in cross-objestions, 
there was no objection that the question of 
notice had not been put in issue. This, 
however, is a point of no importance for 
‘the oross objections dealt only with costs. 


Mr. Badr-ud-Din, however, asserts that 
the District Judge has misread the 
evidence. 


The question is whether the subsequent 
transferee went to see the plaintiff before 
the sale to ‘the subsequent transferee. 
Plaintiffs first statement before issues 
wasi-— 

“Then defendant No. 1 sold the house 
for Rs. 1,500 to defendant No. 2. After that 
Muhammad Hussain came to me and 
asked for the mortgage. I said I had 
purchased the house.” As bis own witness 
he stated : — . 

“Seven or eight days after the execution of 
my receipt Muhammad Hussain came to 
see me and asked about the mortgage. 


0) 16 Ind. Cas, 680; 36 B. 446; 14 Bom. L. R, 634. 
< (2) 11 Ind. Oas 934; 8 A. D. J. 660; 38 A. 634, 

49) 44 Ind. Cas, 470; 4 P, L, W. 152, - 

44) 32 Ind. Cas. 953; 38 A; 184; 14 A. L. J. 111. 

. (5) 48 Ind, Cas. 940, 14 N. L, R. 27, 
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I then mentioned the sale to him.” Munna 
Lal supports the plaintiff but does not fix 
the time of the occurrence. 

‘Defendant No. 2 stated: — “Two or threedays 
before my document was executed I spoke to 
plaintiff and he said he would see me 
at cutchery.” ` 

The plaintiff’s two statements are contra- 
dictory, but it is doubtful whether the 
words ‘after that’ were intended to indicate 
the true sequence of events and the 
learned District Judge on the defendant’s 
admission thinks it very improbable that 
plaintiff should not have mentioned his 
sale when he met defendant No, 2, admittedly 
before the execution of defendant No. 45 
sale-deed. 

In view of the fact that evidence was 
led on this point of notice, I do not 
think a remand is called for just because 
no specific issue was framed. The facium © 
of notice is a question of fact not of 
law, so algo is the question whether the 
contract was unconscionable. 

In short, I think that the learned 
District Judge has correctly construed the 
evidence and it is also to my mind highly 
improbable that defendant No. 1 would 
not have confided to defendant No. 2 the 
bargain he had made with plaintiff. I 
see, therefore. no reason to interfere 
except to mark my disapproval of plaintiif’s 
delay in suing, by leaving parties to bear 
their own costs throughout. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Appeat FROM ORDER No. 29 or 1918, 
June 27, 1918. 
Present:—Justice Sir P. C. Banerji, Kt, and 
Mr. Justice Piggott. 

Firm BHAGWAN DAS GONDKA— 
PLAINTIFF — APPELLANT 

i versus 
Firm RAM KUMAR RAMESHER DAS 


—~DEFENDANT— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O, XJ, rr. 6, 
7, 21—Interrogatories put to plaintif—Objection as to 
relevancy of interrojatories ~Procedure ~ Court, duty of 
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. . Where a plaintiff to whom interrogatories have 
been put by the defendant objects that they are not 
relevant to the issues, it is the dnty of the Court to 
adjudicate upon the question and to give tho plaintiff 
an option of complying or refnsing to comply with 
a clear and specific order directing him to answer 
such of the interrogatories asthe Court holds to be 
relevant, [p. 662, col. 1.] 


First appeal from an order of the Sub- 
ordinate Judge, Cawnpur, dated the 4th Feb- 
ruary 1918, ‘ 

Mr, B. E. O'Conor and Dr. S. M. Sade- 
man, for the Appellant. ` 

The Hon’ble Mr. Molt Lal Nehru, the 
Hon’ble Dr. Te; Bahadur Sapru and Mr. Janaki 
Prasada, for the Respondent, 


JUDGMENT,—This is an appeal against 
an order passed under Order XI, rule 21 of 
the Code of Civil Procedure, dismissing a 
suit for want of prosecution, on the ground 
that the plaintiff had failed to comply 
with an order to answer interrogatories. 
The suit was between two trading firms 
and the claim was one for damages for 
breach of contract. The plaint ' was filed 
on the lth of August 1917 and issues 
were fixed on the 10ch of September 1917. 
On the 2nd of November 1917 the defend- 
ant put in a list of interrogatories, ten 
in number, and asked that the plaintiff be 
ordered to answer the same. This order 
was served on the plaintiff on the 12th 
of November 1917. Seven days later, that 
is to sas on the 19th of November 1917, 
the plaintiff came into Court with a state- 
ment and affidavit in the course of which 
~he answered the first two, and claimed to 
have also answered the third of the in- 
terrogatories. In respect of the remaining 
geven he objected that they were irrelevant 
to the issaes for trial. This was an 
objection taken under rule § of Order 
XI and it required adjudication by the 
Court. The learned Subordinate Judge 
seems to have thought that the only remedy 
open to the plaintiff, if he objected to 
answering any of the interrogatories, was 
to ask to have the interrogatories to 
which he objested set aside or strnok ont 
under Order XI, r»le 7. It seems to us that 
rule 6 above referred to gave the plaint- 
iff an alternative relief of which in fast 
he availed himself. On the 22cd of Nov- 
ember 1917, in the absence of the plaint- 
iff, the defendant put in an application 
purporting to be under Order XI, rule 


11, asking that the plaintiff be required to 
answer further, that is to say, to return 
answers to the remaining seven interroga- 
tories. On this an ex parte order was 
passed in the following terms:—- The plaint- 


‘iff be asked to answer the interrogatories. 


If he fails to comply he will do so at his 
own risk,” 

On the 26th of November 1917 the plaint- 
iff presented to the Court a formal peti- 
tion asking it to reconsider the ez parte 
order of November 22nd. He reiterated 
that the interrogatories which he had failed 


to answer were irrelevant and expressly 
appealed to the Court to deal with this 
objection and to pass specific orders in 


respect of each of the questions objected 
to. It was in the order passed on this 
application that it seems to us that the 
learned Subordinate Judge went distinatly 
wrong. He began by saying that the order 
of the 22nd of November was not prejudicial 
to the plaintiff, a vague expression which 
necessarily left the parties in doubt as to 
the intentions of the Court. He conclad- 
ed by saying that he declined to recon- 
sider the said order. He did this ad- 
mittedly without pronouncing any opinion 
on the question of the relevancy of any 
one of the interrogatories to which the 
plaintiff had objected. On the Ist of 
December 1917 the defendant put in an 
application under rule 21 asking the Court 
fo dismiss the suit, which was then set down 
for hearing on the 4th of February 1918. 
Even this application the Court did not 
deal with at once, but directed that it 
should bə put up on the date of the 
hearing. In the interval the parties caused 
commissions to be issued and witnesses 
to be summoned. The Court then took up the 
defandant’s. petition of the Ist of Desember 
1917, took into consideration the question 
of the relevancy of the interrogatories to 
which the plaintiff had objected, held that 
those interrogatories were relevant, and 
then without offering the plaintiff any 
further opportunity of answering the same, 
proseeded to dismiss the suit under the 
rule in question. The learned Subordinate 
Jadge remarks; that he was compelled to 
adopt this course apparently by reason of 
his desire fo correct abuses of procedure 
which he had observed in the conduct of 
other litigations in his Court, 
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- He was certainly not compelled by the pro- 
visions of Order XI, rule 21, to dismiss the 
suit and as a matter of ordinary fairness to 
the parties, he should have taken into 
consideration the fact that the plaintiff had 
been waiting from the 19th of November 
1917 to that date for a clear adjudication 
upon his objection to the relevancy of seven 
of the interrogatories. We think that the 
Court below was not justified by anything 
in the provisions of Order XI of the Code 
of Civil Procedure in postponing its ad- 
judisation upon this question to the date 
of bearing and then refusing the plaint- 
iff the option of complying, or refusing 
to comply, with a clear and spesific order 
diresting him to answer such interrogatories 
as the Court might hold to be relevant. 
The order which the Oourt had passed on 
the 26th of November 1917 was caloulat- 
ed to mislead the plaintiff. It does not 
seem to us that he had adequate warn. 
ing of the course which the Court below 
intended to take, For these reasons we 
set aside the order complained of and 
remand the suit to the Court below for 


trial on the merits. Costs here and 
hitherto will be costs in the cause. 
` Appeal allowed; Oause remanded? 





BOMBAY HIGH COURT. 
SECOND CiviL Arrear No, 404 or 1916. 
January 2], 1918, 

Present Mr, Justice Shah and Mr, 
Justice Marten. 

GANU RAMJI PATIL—Puatntire 
~ APPELLANT 
VETSUS 
BHAU BAPUJI PATIL—Dersnpanr— 
RESPONDENT, 

Evidence Act (I of 1872), s. 92, applicability of— 
Oral evidence to show that a sale is a mortgage, admis- 
sibility of— Fraud, plea of. 

Section 92 of the Evidence Act applies only to the 
parties to a document and their legal representatives. 
Wherever, accordingly, evidence is tendered asto a 
transaction with a third party, it is not governed by 
the section or by the rule of evidence which it con- 
tains, and in such a case the ordinary rules of'equity 
and good conscience come into play unhampered by 
any statutory restriction, [p. 665, col, 1] _ 


INDIAN OASES, 


[1918 


Plaintiff executed what purported to be a sale- 
deed in favour of one 8S. S. subsequently sold the 
property to the defendant. Plaintiff brought a suit 
to redeem the property on the ground that the sale- 
deed executed by him was in realitya mortgage and 
that the deed executed by S. in favour of the defend- 
ant was also a mortgage, He alleged that the defend- 
ant had knowledge that the deed executed by the 
plaintiff in favour of 9, was merely a mortgage: 

Held, that oral evidence to show that the trans- 
actions were in fact mortgages was admissible under 
the proviso to section 92 of the Evidence Act, 
[p. (68, col. 2; p 664, col. 1;"p. 665, col. 1.] 

Appeal from the decision of the First 
Class Subordinate Judge, with Appellate 
Powers, at Nasik, in Appeal No. 139 of 
1914, reversing the decree passed by the 
Joint Subordinate Judge at Nasik, in Civil 
Suit No. 297 of 1913. 

Mr, K. H. Kelkar, for the Appellant. 

Mr. D. 0O. Virkar, for the Respondents 


Nos. 1 to 7, 


JUDGMENT, 

SAH, J.—The fasts which have given 
rise to this apreal are briefly these: 

Bala and Ganu, who were originally 
natural brothers, and became first cousins 
in consequence of Ganu’s adoption by their 
uncle, and each of whom was entitled toa 
moiety of certain property, purported to 
sell the property to one Shankar in 1892, 
On the 18th of August 1898, Shankar 
purported to convey some of these lands 


for Rs. 100 to Bhau Patil who is de 
fendant No. 1. On the 17th of Sep- 
tember 104, Shankar conveyed oertain 


other propertiés for Rs. 161 to defendant 
No. 1. The properties conveyed in 1898 
have been described before us as roughly 
representing the moiety owned by Ganu 
and the properties sonyeyed in 19C4 by 
Shankar as representing the moiety owned 
by Bala. 

piThe present suit was brought by Gann 
to have it declared that the plaint properties, 
that is, the properties first conveyed, or 
mortgaged by Bala and Ganu to Shankar, 
belonged to and were in possession of the 
plaintiff. The defendants, Bhau Patil and 
his two brothers, are the sons of the 
plaintiff’s sister. They pleaded that the 
properties were conveyed absolutely to 
Shankar in 1892 and subsequently by 
Shankar to Bhau in 1898 and 1904 as 
stated above. The plaintiff's case in sub- 
stance was that the first conveyarce ,in 
fayour of Shankar was really a mortgage, 
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and that the subsequent conveyances in 
favour of Bhau by Shankar were the result 
of an arrangement between Bhan, Shankar, 
Ganu and Bala to the effect that Shankar 


was to ba paid the dues under the mortgage 


of 1892, and that the defendant Bhau was 
to have the properties conveyed to him 
on the understanding that they would bs 
re-conveyed to Ganu and Bala when the 
latter would pay ths sums paid by Bhaua 
to Shankar in 1893 and 1904. 

The trial Court came to the sonelusion 
that the original transaction with Shankar 
was a mortgage, and that in 1898 and 
1904 the properties were souveyed by 
Shankar on his being paid Rs. 


of the fact that Shankar was only a 
mortgagee and not the owner thereof and 
with the understanding that Bhau was to 
hold the properties subjest to the liability 
to reconvey the same to Gann and Bala 
on their paying him the sums paid by 
him to Shankar. The trial Court passed 
a decree in favour of the plaintiff on the 
basis of his being entitled to a moiety 
of the properties conveyed in 1892 to 
Shankar and of his being liable to pay 
Rs. 1389-8-0 with interest to the defend- 
ants. 


. The lower Appellate Court came to 
the same conclusion on fasts; but 
dismissed the plaintiff's olaim, on the 
ground that the evidence to show that 


the conveyance of 1898 in favour of 
Bhau (Exhibit 44) was a mortgage was 
inadmissible and that the plaintiff was 
not entitled to any relief -with reference 
to the properties conveyed in 1904 to 
Bhau and referred to in Exhibit 45, as 
the plaintiff was not the heir of the 
deceased Bala. The lower Appellate Court 
was of opinion that section 10A of the 
Dekkhan Agriculturists’ Relief Act did not 
apply to Exhibit 44, and was applicable to 
Exhibit 45, 

The plaintiff has appealed to this 
Court, and it is conceded by Mr. Kelkar 
for the plaintiff that section 10A of the 
Dekkhan Agriculturista’ Relief Aot has no 
application to either of these- transactions 
(Exhibits 44 and 45). It clearly does 
not apply to Exhibit 44, and I express 
no opinion as to its applicability to the 
transaction eyidenced by Exhibit 45, It 


INDIAN OASES. 


100 and’ 
Rs, 161 by Bhau, with the full knowledge 


663 


is not necessary for the purpose of this case 
to do so. 

Ib is urged, however, on behalf of the 
plaintiff that apart from section LOA of 
the Dekkhan Agriculturists’ Relief Act 
it is open to him to prove the real nature 
of these transactions, that section 92 of 
the Indian Evidence Act does not render 
such evidence inadmissible, and that he 
is entitled to the properties mentioned in 
Exhibit 44 on his paying the proper 
amount to the defendants. It is urged 
by way of reply that in view of section 
92 of the Indian Hvidence Act if is not 
open to the plaintiff either to establish 
that the transaction of 1892 in favour of 
Shankar was a mortgage or that either 
of the transactions between Shankar and 
Bhau was a mortgage. 

As regards the two later transactions, 
that is, the transactions between Shankar 
and Bhau, it is enough to say that section 
92 has no application as the present 
plaintiff was not a party to either of 
these two documents, Section 92 applies 
only to the parties to these documents 
or their representatives-in interest, 

As regards the earlier transaction in 
favour of Shankar, it seems to me that 
under proviso (1) to section 92, it is open to 
the plaintiff to adduce evidence to prove any 
fact which would entitle him to a decree 
or order relating thereto, such as frand. 
His allegation in substance is one of fraud, 
namely, that though Bhau entered into 
these transactions with the full knowledge 
of the fact that Shankar was really a 
mortgagee and not the owner of the pro- 
perty, he now turns round and says that 
he had no suoh knowledge. Further, 
though in fact the transactions between 
him and Shankar were really in the nature 
of mortgages entered into with the consent 
and practically at the instance of the 
present plaintif and his brother Bala, he 
fraudulently maintains that the conveyances 
are really sales as they in form are. The 
elaim of Shankar under the deed of 1892 
has been satisfied long ago. Whatever 
difficulty or doubt there may be as to the 
admissibility of the oral evideuce to prove 
the real nature of the transaction between 
Shanker and Bala and Ganu, I think that 
it is removed hy the recent judgment of 
their Lordships of the Privy Council in 
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. Maung ‘Kyin vy. Ma Shwe La (1). Having 
regard to the facts and the decision in 
that case, I do not see how it can be 
contended in the present case that as bet- 
ween the plaintiff and the defendants, 
section 92 of the Indian Evidence Act is 
a bar to the admissibility of oral evidence 
to show that the transaction between the 
plaintiff and his brother on the one hand 
and Shankar on the other was a mortgage 
and not an out-and-out sale, and to show 
further that the transactions batween 
- Shankar and Bhau were really mortgages 
and not sales, 

The further contention of the defendant 
No. 1 that there is no case of frand set 
up in the plaint, and that it is not open 
to the plaintiff to make out a oase of 
fraud contrary to his pleadings, must be 
disallowed. As I read the pleadings, I 
think that the ease, which he has sucseed- 
ed in establishing to the satisfaction of 
the lower Courts, is consistent with and 
sufficiently set forth in the pleadings. 
The lower Appellate Court has appreciated 
the evidence which I hold to be admissible 
and has recorded its findings. Oa those find- 
ings the defendants are entitled to the sums 
which they advanced at the time of obtaining 
the conveyanses from Shankar and they 
are bound to convey the properties either 
to Ganu cr to Bala on the sums being 
paid to them. Bala, however, is dead and 
his heirs are not parties to the present 
suit. It is found by the lower Courts and 
not disputed now that the present plaint- 
if is not the heir of Bala. Besides as 
between Bala and the present defendant 
No. 1 there was suit. No. 302 of 1905, 
in which the present defendant No, 1 
obtained a desree 
perties which are mentioned in Exhibit 
45. It is unnecessary for the purpose of 
this case to say anything as to the rights 
between the present defendants and Bala’s 
heirs in respect of the properties mentioned 
in Exhibit 45. I express no opinion as 
to the effect of the desree in the suit 
of 1905 upan such rights. We are con- 


(1) 42 Ind. Cos, C4244 I. A. 23 
R. 278; 15 A. L. J. 825; 33 M. L. 
BL W. 777; 220. W. N. 257; 23 M. L T 
J. 175; (1918) M. W. N. 8C0;-45 0. 320; 


41 Bur. L, T. 21 (P. C.), 
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cerned with the adjudication of the rights 
of the present plaintiff and the defendants. 
Mr. Kelkar has confined his claim in the 
argument before us to the properties 
mentioned in Exhibit 44. In view of the 
facts which I have already stated, it seems 
to me that the proper decree under the 
circumstances would be to allow the present 
plaintiff possession of the properties men- 
tioned in Exhibit 44 on his paying 
Rs. 200 to the defendants. I do not think 
that the defendants are entitled to interest 
exceeding the sum of Rs. 100 according 
to the rule of Damdupat. Thisis prasti- 
sally admitted by the Pleaders before us. 
There will be no further order as to 
interest in view of the fast that the defend- 
ants have dispossessed the plaintiff in 
virtue of a decree of the Mamlatdar’s 
Court. 

I would, therefore, set aside the deoree 
of the lower Appellate Court, and allow 


‘the plaintiff’s claim for possession of the 


properties mentioned in Exhibit 44 on his 
paying Rs. 200 to the defendants. Each 
party should bear his own costs in the 
trial Court and the plaintiff should hava 
his costs in this Court and in the lower 
Appellate Court from the defendants. 
Marten, J—As we are differing from 
the Judge of the lower Appellate Court, 
1 wish to add this. At „pago 3 he held 
on the facts a3 fóllows:—“I hold that at 
the execution of Exhibits 44 and 45, there 
was an oral agreement with defendant 
No. 1 whereunder the lands were not 
sold to the latter out-and-out; but they 
were agreed to be re-conveyed to plaintiff 
and Bala or his heirs. I find that Hx. 
hibits 44 and 45 were in the nature of 
ostensible sales or mortgages by conditional 
sale.” Then the Judge of first instance 
on page 9 finds as follows:— The plaint- 
iff does not appear to be a man of 
average intelligence,’ Then lower down 
he says:— The evidence on the record 
goes to show that defendant No. 1, the 
astute nephew, seems to have taken ad- 
vantage f- the simple plaintiff and his 
wife, who also being rerhaps indebted at 
t-e time consented to the arrangement, 
Everything seems to have gone on smoothly 
until defendants’ mother, 7. e, plaintiff’s 
sister, who formed a connecting link 
between the parties died, On her death 
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the idea seems to have caught hold of 
defendants’ mind to set themselves up as 
owners absolute.” 

I think it is clear from the judgment 
of the lower Appsllate Court that the learned 
Judge would have found in favour of the 
plaintiff if he had not thought bimself 
precluded from so doing by the authorities 
on the effect of section 92 of the Indian 
Evidence Act, At any rate it is clear on 
the dates that the resent desision 
of the Privy Counsil, which my brother 
Shah referred the parties to, namely, 
Maung Kyin v. Ma Shwe La (1), could not 
have been cited to the learned Judge. 
The effect of that decision is stated on 
page 244* where Lord Shaw says: “The 
language of the section (viz., section 92) in 
terms applies, and applies alone, ‘as between 
the parties to any such instrument or 
their representatives-in-interest.’ Wherever, 
accordingly, evidence is tendered as to a 
transaction with a third party, it is 
not governed by the section or by the rule 
of evidence which it contains, and in such 
a case, accordingly, the ordinary rules of 
equity and good conscience come into play 
unhampered by the statutory restrictions.” 

Now it is clear that here, as far 
as Exhibit 44 is soncerned or for the 
matter of that Hxhibit 45, the plaintiff 
was not a party toit. He did not execute 
that deed, nor I think can it be said that 
he was a representative-in interest of the 
party who did execute it, namely, the 
original mortgagee, Shankar. That being 
so, the case would seem to fall within 
the principles laid down by: their Lord- 
ships of the Privy Council, and ascordingly 
section 92 would not prevent the real facts 
being known in this case as found by both 
the lower Courts, 

Then one of the arguments of the re- 
spondent was that you cannot do this be- 
cause at any rate as regards Exhibit 21 
the plaintiff was a party to that deed, 
and, therefore, you cannot show that Exhibit 
21 was a mortgage and sonsequently you 
cannot go into the subsequent transactions, 
Exhibits 44 and 45. That seems to me 
to be a fallacy. Even assuming for the 
sake of argument that Exhibit 21 must 
be taken to be a sale-deed I see nothing 
to prevent evidence being given as to an 
~ #Page of 44 I. A— Hd. A An ee 
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agreement entered into some six years later 
to treat Exhibit 21 thenceforth as a 
mortgage and to enter into Exhibit 44 as 
a transfer of that mortgage. Accordingly 
I think that as regards Exhibit 44 the 
judgment of the lower Appellate Court 
must be reversed. 

Now. Mr. Kelkar for the appellant is 
content to confine his claim to the property 
in Exhibit 44 and not to go into Exhibit 
45. The lower Appellate Court finds on 
page °2 that at some time prior to 
Exhibit 45 there must have been a separa- 
tion between the brothers. It also appears 
to be clear that Bala’s heir is his widow 
and not the plaintiff. I think, therefore, 
our decision must be confined to the landa 
in Exhibit 44, 2. e. the property mortgaged 
by Exhibit 44, but it should be without 
prejudice to any question arising or that 
may arise under Exhibit 45. 

As regards the principal sum due under 
the mortgage, I think the decree in effect 
though not in form should be for redemp- 
tion of the mortgaged property on pay- 
ment of the prinsipal sum paid on the 
execution of Exhibit 44, viz, Rs. 100, 
with interest not exceeding the sum of 
Rs. 100. 

I accordingly agree with the order which 
my brother Shah proposes to make includ- 


ing his order as to costs. 


Decree set aside. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATA Decree No. 1122 
or 1916. 

April 15, 1918. 

Present :—Mr. Justice Fletcher 
and Justice Sir Syed Shamsul Huda, Kr. 
RAJANI KANTA ROY —Derenpant No. 3 
— APPELLANT 

versus 
MANMATHA NATH NANDI AND OTHERS 


—.RESPONDENTS, 
Guardians and Wards Act (VIII of 1890), s. 29— 
Mortgage by guardian without sanction of Court —Sale, 
subsequent, with sanction of Court —Mortgagee, position 


of. 
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Plaintiff obtained a mortgage of a minors pro- 
perty from his certificated guardian without the 
sanction of the Court. The money lent by the mort- 
gagee was spent by the guardian for the minor's 
benefit, The property was subsequently sold by the 
guardian to the defendant with the sanction of the 
Court. Plaintiff sued the purchaser and the guardian 
to enforce the mortgage: 

Held, (1) that the property passed to the purchaser 
unaffected by the inchoate right of the plaintiff; 
[p. 666, col, 2.] 

(2) that the proper decree to be given to the 
plaintiff was that the mortgage money was liable to 
be re-paid personally by the guardian. [p. 666, col. 2. ] 

Appeal against the decree of the Sub- 
ordinate Judge, lst Court, Hooghly, dated 
the 23rd of January 1915, reversing that 
of the Munsif, 3rd Court at Howrah, dated 


the 30th August 1915. 


FACTS appear from the judgment. 

Babu Manmatha Nath Roy, for the Appel- 
lant.—The mortgage is a nullity, as if was 
executed on behalf of the minors without 
the permission of the Court as required 
-by Act VIIL of 1890. 


I purchased the property in dispute free 
from any incumbrance and the purchase 
was made with the sanction of the District 
Judge. The plaintiff, mortgagee, cannot 
alaim to enforce his mortgage, even if it is 
held to be valid, against the property in 
my hands. I was a bona fide purchaser, 
without notice of the mortgage, of a pro: 
perty sold with the Court’s sanstion. The 
plaintiff advanced money on the mortgage 
but he ought to have taken care to see 
that the formalities required by law were 
performed, At most he can get a personal 
decree against the certificated guardian of the 
minors, who mortgaged the minors’ property 
without she sanction of the District Judge, 
but he by no means can sell the property 
which my client has purchased. 


Babu Manmatha Nath Ganguly, for the Plaint- 
iffs- Respondents, contended that the appeal 
was concluded by findings of fact. 
According to the ruling laid down in Hem 
Chandra Sarkar v. Lalit Mohan Kar (1) 
the mortgage is not void, although the 
permission of the District Judge was not 
taken. Defendant No. 3 purshased the pro- 
perty with notice of the encumbrance. The 
-question is whether the mortgage is void 
or voidable, I submit it is only voidable 


(1) 14 Ind. Cas 515; 16 C. W. N. 715; 16 C. L.J. 
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and not void. The minors may avoid it but 
the defendant No, 3 cannot avoid ib, 

[E LETOHER, J.—The property was sold to 
the purchaser by Court and as such defend- 
ant No. 3 was not bound to enquire as to 
whether there was any encumbrance. } j 

But the Court did not say to the purchaser 
that the proper y was free from any iu- 
oumbrance. 

JUDGMENT.—This is an appeal by the 
defendant No. 3 from the decision of the 
learned Subordinate Judge of Hooghly re- 
versing the decision of the Munsif of Howrah. 
The plaintiff brought the suit to enforce a 
mortgage. The mortgage was given by the 
second defendant acting on behalf of her 
minor sons, of whom she was the certifi- 
cated guardian. The sanction of the Court 
was not, however, obtained under the pro- 
visions of section 29 of the Guardians and 
Wards Act. The defendant No. 3, who is 
the appellant, subsequently purchased the 
mortgaged property from the guardian 
mother acting on behalf of the minors and . 
the sanction of the Court was obtained to 
that sale. Therefore, under the provisions 
of the law, that property properly passed 
to the defendant No. 3. It is said now 
that as the mother properly spent the money 
that she borrowed on the mortgage for the 
benefit of the minors and as the minors 
were benefited, therefore, the purchaser who 
has got a regular and complete title in the 
way provided for by the law took subject 
to this inchoate right of the plaintiff. No- 
thing of the sort. The case in Hem Chandra 
Sarkar v. Lalit Mohan Kar (1) does not lay 
down any such proposition at all.” That 
case is against the view put forward by the 
plaintiff and, when properly read, it is an 
authority in favour of the appellant. The 
correct decree in this case is clearly. the one 
that was passed by the Munsif, that the 
money is liable to be re-paid to the mort- 
gagae by the mother personally. One oan- 
not have a good mortgage on a property 
when the law says that certain formalities 
should be observed and those formalities 
have not been observed. To hold other- 
wise is to give the go-by to the provisions 
of the law. 

“Then it is said that the sale to the defend- 
ant No. 3 is voidable unles3 the minor has 
elected to confirm the trinsaction. There 
are two answers to that, First, the sabh- 
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sequent election af the minor cannot affect 
the defendant No. 3 whose title has pro- 
bably matured in the meantime. Secondly, 
the minor at the time of the suit was 
stilla minor and obviously could not make 
any such election. 

The decree of the learned Subordinate 
Judge must be set aside and the decree 
of the Munsif restored with costs both here 
and in the lower Appellate Conrt. 

Decree set aside. 


PUNJAB CHIEF COURT. 
MISCELLANEOUS First Cryin APPRAL No, 2277 
or 1917. 

April 9, 1918. 

Present:—Mr. Justice Scott-Smith. 
GIRDHARI LAL AND anorser— 

MORTGAGEES — APPELLANTS 
| versus 
Mr. SARAB KISHEN, Receiver, 
CHIRANJI LAL AND OTHERS— 
CREDITORS——RESPONDENTS. 

Provincial Insolvency Act (III of 1907), ss. 36, 37, 
applicability of—Mortgage of insolvent’s property, 
validity of— Bona tide transfer for valuable considera- 
tion. 

' N. mortgaged eertain property to C. and absconded 
immediately after the registration of the mortgage- 
deed. On the petition of his oreditors he was 
declared an insolvent. The Receiver in insolvency 
applied to have the mortgage to C. declared void 
and fraudulent under sections 86 and 37 of the 
Provincial Insolvency Act: 

Held, (1) that the mortgagee not being a previous 
creditor, section 37 of the Provincial Insolvency Act 
had no applicability to the case; [p. 667, col 2.) 

(2) that under section 36 of the Act the mortgagee 
was entitled to show that he was a bona fde incum- 
brancer for valuable consideration. [p. 667, col. 2.] 

Appeal from the order of the District 
Judge, Ludhiana, dated the lOth July 19:7, 
holding the transfer of certain property by 
the insolvent in fayour of the appellants 
to be fraudulent. 

FACTS.—On 18th March 1917 one Nau 
Nihal Singh of Ludhiana executed a mort- 
gage-deed in favour of Girdhari Lal 
appellant for Rs. 12,000. The deed was 
registered on the 20th of March 1917, 
when the mortgagee paid the mortgage 

money (Re,'\12,000) to Nan Nihal Singh 
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before the Sub-Registrar. It appears that 
Nau Nihal Singh was in financial difficulties 
and he seeing his inability to pay off his 
creditors absconded on the 2lst Marea 1937. 
The mortgagee, Girdhari Lal, took posses- 
sion of the property mortgaged on the 
22nd March i917. On the 10th April 
1917 Uttam Singh and others, oreditors 
of Nau Nihal Singh; applied under the 
Provincial Insolyency Act that Nau Nihal 
Singh be adjudicated insolvent. After 
enquiry the District Judge granted this 
application and appointed the respondent 
Sarab Kishen as Receiver. The Receiver 
applied that the mortgage to Girdhari 
Lal be declared void and fraudulent under 
sections 36 and 37 of the Provinsial 
Insolvency Act. Girdhari Lal replied that 
section 37 did not apply to his oase 
inasmuch as he was nota ‘creditor’ within 
the meaning of section 37, and that 
section 36 was also inapplicable inasmuch 
as he was an ‘encumbranser in good faith 
and for valuable consideration’. The District 
Judge, however, held that these points did 
not arise in the case and that even assum- 
ing that the allegations of Girdhari Lal 
as regards ‘good faith’ and ‘valuable 
consideration’ were correct, the mortgage 
would still be void. He accordingly, with- 
out giving the mortgagee an opportunity 
of proving his allegations, held the 
mortgage to be fraudulent and void, where- 
upon Girdhari Lal preferred a first appeal 
to the Chief Court under section 46 of the 
Provincial Insolvency Act. 


Bakkshi Tek Ohand and Lala Jagan Nath, 
for the Appellants. 
Lala Balwant Rai, for the Respondents, 


JUDGMENT,.—The facts are given in 
the order of the District Judge. Appel- 
lants in this case were not previous 
ereditors of the insolvent and, therefore, 
section 37 of Act IIL of 1907 does not 
apply. Section 36 does apply. In any 
case the District Judge should not have 
rejected the mortgagees’ application with- 
out enquiry. They are entitled under 
section 36 to show that they are bona 
fide incumbrancers for valuable considera- 
tion. 

I accept the appeal and set aside the 
lower Court’s order and remand the case 
fop re-decision in accordance with law, 
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The lower Court should also dispose of 
the objection as to the Receiver having 
taken possession of the mortgaged pro- 
perty. 

Costs 
event, 


in this Court will follow the 


Appeal accepted; Case remanded. 





BOMBAY HIGH COURT, 
First Crvin Appean No. 214 or 1915, 
January 11, 1918. 

Present :—Sir Stanley Batchelor, Kr., 
Acting Chief Justice, and Mr. Justice 


Kemp. 
GOPAL ANANT BHAGVAT— 
PLAINTIPE—~APPELLANT 
versus 


BHAGIRTHI GOPAL GOKHALE 
AND OTHERS—DEFENDANTS— RESEONDENTS, 
Khoti tenant, whether can transfer holding without 

khot’s permission—Mortgage of khoti lands—Mortgagee 
purchasing occupancy holding without khot’s consent, 
effect of —Morigugee, whether entitled to be re-imbursed 
Transfer of Property Act (IV of 1882), s 63. 

A khoti tenant in the Kolaba District cannot 
transfer his occupancy holding without the permis- 
sion of the khot, and if he does so, the khot is entitled 
to re-enter without any liability to re-imburse the 
. purchaser for the money which he has spent on the 
purchase. [p. (68, col. 2. ] 

Where a mortgagee of a khoti village purchased 
some occupancy holdings without the khot’s per. 
mission: a 

Held, that the khot was entitled to treat the 
holdings as accessions to the mortgaged property 
and that the mortgagee was not ontitled to be re- 
imbursed under section 63 of the Transfer of Pro- 
perty Act. [p. 669, col. 1.] 

Appeal from the decision of the First 
Class Subordinate Judge, Thana, in Suit 
No. 33 of 1912. 

Mr. P. V. Kane, for the Appellant. 

Mr. P. B. Shingne, for Respondent 
No. 1. 

JUDGMENT. —In this appeal there is 
only one point which arises for our desision, 
and that is ag to the legal position of 
these parties in regard to the landa which 
same. into the possession of the defendants 
by purchase from occupanoy tenants. It is 
the plaintiff-appellant’s case that these 
lands have been accessions to the mortgaged 
property, since the purchase by the de- 


fendants from the oscupancy tenants was 
without the consent of the Khot, so that 
the lands became forfeitable at the option 
of the Khot. It is not denied that, as a 
matter of fact, no consent of the Khot 
was obtained to these alienations, That 
being so, it appears to me that the law, 
as it has been laid down by this Court, 
is in favour of the appellant’s argument. 

The village in question is Khadkayli, a 
village in the Kolaba District. In Harz 
Ganu Bhagade v. Gangadhar Vithal Gularni 
(1) tbe legal relation between Khots and 
occupancy tenants in the villages of the 
Kolaba District was considered by this 
Court. The case was fully argued, and 
the decision of the Court was that the 
Khoti tenant in the Kolaba District oan- 
not transfer his occupancy holding without 
the permission of the Khof, and that, if 
he does so, the Khot is entitled to ra. 
enter. I cannot follow the learned Sub- 
ordinate Judge’s view that this decision 
mast be restricted to the particular village 
of Pen from which, as it happens, the 
litigation in that case came. The decision on 
its fase refecs to the Kolaba District as a 
whole, and ought, I think, to be acsspted 
by us upon thatfooting. In any event, 
the learned Judge below himself concedes, 
what is obvious, that the decision, if not 
conclusive, is of the greatest evidential 
value in the present suit. Even upon that 
footing, it would, I think, serve to sustain 
the plaintiff’s case, seeing that there is not, 
in my opinion, any counter-evidense to 
balance it. The learned, Judge himself has 
pointed out that the two witnesses called 
on behalf of the defendants are of no im- 
portance, and that estimate of their valus 
has not been challenged by Mr. Shingne. 

As tothe four purchases made by Lele 
and Bhave and others, the instances are 
too recent to be of much value, and are 
themselyes not free from suspicion. It ig 
true that the entry in the Record of Rights 
is at first sight in favour of the defendants, 
but this resord was admittedly not made 
until 1914, that is, two years after the 
commencement of this litigation, and the 
defendants’ agent admits that it was he who 
supplied the information upon which this 
entry in the recurd was made. The learned 


(1) 87 Tnd. Cas. 299; 18 Bom. L. R. 446, 
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Subordinate Judge is no doubt perfectly 
right when he complains that neither of the 
parties to this litigation has really struggled 
to put the Court in possession of the best 
materiala upon whichto come toa desision. 
But in the state of the record as it stands, 
I can discover nothing to outweigh tke 
force of the desision of this Court in Harz 
Qanu Bhagade v. Gangadhar Vithal Qulavni 
(1). I think we must give effect to that 
decision, and allow the present appeal in 
respect of the lands purchased by the defend- 
ants from the occupancy tenants. 

In regard to Mr. Shingne’s contention 
that upon that finding his clients should be 
entitled to be re-imbursed under section 63 of 
the Transfer of Property Act, the conten- 
tion must, I think, be disallowed. If, as 
we hold, the plaintiff is entitled to resume 
this land, he is entitled to resumeit without 
payment, and the Khot’s right to forfeit 
because the sale was made without his 
consent, cannot, in my opinion, be fettered 
by any liability to re-imburse the purchaser 
for the money which he kas spent on a 
purchase which so far as the Khotis con- 
cerned is of no validity. 

Upon these grounds the decree of the 
lower Court must be modified by the ad- 
dition of a direction that the plaintiff is 
entitled toshare in the Khoti Nisbat lands 
forfeited by the defendants since the date 
cf the mortgage, and inthe lands acquired 
by the defendants by purchase from the 
occupancy tenants. The costs of the partition 
to be borne by each party in proportion to 
his share. The appellant must have the 
costs of the appeal, As to the costs of the 
trial Court, the trial Court’s order will 
> stand. 

Decree modified. 


ALLAHABAD HIGH COURT. 
Execution First Appear No, 281 of 1917. 
January 7, 1918. 

Present :—-Sir Henry Richards, Krt., Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
Chaudhnt? GHULAM MOHIUDDIN 
KHAN AND ANOTHER-— D ECREE-HOLDERS— 
APPELLANTS 
versus 
DAMBER SINGH—Osecror— 


RESPONDENT. 
Limitation det (IX of 1808), Sch. I, Art, 182— 
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Decree against several defendants—Appeal by two 
defendants, dismissed with costs~dAppellate decree, 
evecution of — Limitation. 

One §. obtained a decree jointly against D, K, and 
several others. D. and K, appealed tothe High Court 
and their appeal was dismissed with costs against 
them. In execution of a decree which D, held 
against §. he attached the decree obtained by 8. in 
the first Court and by several executions realised 
the whole amount due under it from the judgment. 
debtors other than K. and himself. 8. became an 
insolvent and @, purchased his assets including the 
decrees obtained by S. G. then sought to execute the 
decrees: 

Held, (1) that the decree obtained by S. in the 
first Court having beon fully executed by D., G. could 
not recover anything under it; [p, 670, col. 1.] 

(2) that no previous application having been 
made to execute the High Court's decree for costs 
against D. and K. G.’s application was barred by 
limitation. [p. 670, col, 1,. 


A 


Execution first appeal against the decree 
of the Additional Subordinate Judge, 
Aligarh, dated the 12th May 1917, 


Mr. Panna Lal, for the Appellants, 


Mr. Peary Lal Banerji, for the Respond- 
ent. 


JUDGMENT.-—The facts of this case 
are somewhat complicated but they gan 
be shortly stated. One Sri Kishen Das 
obtained a decree. The decree was against 
one Damber Singh, Karan Singh and 
certain other persons. The decrse awarded 
possession of certain property and gosts 
against all the judgment-debtors jointly, 
Karan Singh and Damber Singh alone 
appealed to the High Court, which 
dismissed the appeal with costs against 
amber Singh and Karan Singh, This 
happened on the Ist of December 1904. 
Damber Singh had a decree against Sri 
Kishen Das and he attached either the 
first Qourt’s decree, or both the Srst 
Court’s decree and the decree made by 
the High Court (it is not quite olear 
which) in execution of his decree against 
Sri Kishen Das, From time to time 
Damber Singh sought execution against 
all the judgment-debtcrs other than 
himself and Karan Singh. From time to 
time he realized money as the result of 
these applications for execution and 
eventually it was held that he had 
realized the amount awarded by the first 
Court’s decree. No mention appears 
ever to have been made specifically òf 
the decree of the High Oourt, and it 
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would almost seem as if it was the first 
Court’s 'deoree, and not the High Court’s 
decree, which was being executed by 
Damber Singh. So far as the High 
Court’s decrees is concerned, the last 
application for exesntion previous to the 
present one was in the year 1907. Sri 
Kishen Das eventually became insolvent 
and the present aprlicants were purchasers 
at public auction of the assets of Sri 
Kishen Das including the ‘deoree or decrees 
to which we have referred above. The 
present applicant is, therefore, entitled 
(provided he is within time) to execate 
the decrees which Sri Kishen Das obtained, 
and the present application was against 
Damber Singh for the alleged balance 
still due upon foot of the first Court’s 
decree and the High Court’s deeree. 16 
seems to us quite clear that so far as 
the first Court’s decree is concerned the 
full amount. was already realized by 
Damber Singh before Sri Kishen Das became 
insolvent. It is argued that the appli- 
cations which were made from time tv 
time by Damber Singh, the last of which was 
admittedly ‘within three years of the 
present applisation, saved limitation and 
‘entitled the present owner of the decree 
to apply for execution. We do not think 
that this can be so in the present case, 
because the money which it is now sought 
to realise isreally the money due on foot 
of the High Court’s desree, and that 
decree was against Damber Singh and 
Karan Singh only. No previous applica- 
tions since the year 1907 were made either 
against Damber Singh or Karan Singh. 
This being so, the order of the Court 
below was sorrect and must be sonfirm- 
ed. We dissmiss the appeal with sosts 
including in this Court fees on the higher 
scale. 
Appeal dismissed, 


INDIAN CASES, l ; [1915 
PATNA HIGH COURT. 
APPEAL PROM APPELLATE Decree No. 528 
or 1917. 


June 21, 1918. 

Present :—Mr. Justica Jwala Prasad 
and Mr. Justice Contts. 
PRAMILA BALIDAS AND orsers— 
APPELLANTS 
Versus 


JOGESHER MANDAL—Responpent. 

Lease in favour of minor, validity of. 

A lease in favour of a minor which imposes a 
liability upon the minor is null and void and cannot 
confer any right or title upon him. [p. 672, col. |.) 

Mohori Bibee v. Dharmodas Ghose, 30, C. 539:7 O. 
W. N. 441; 5 Bom. L. R. 421; 301. A. 114;8 Sar. P. 
C. J. 874 (P. C.), followed. 


Appeal- froma decision of the Subordi- 
nate Judge, Singhbum, dated the 17th 
April 1917, confirming the decree of the 
a hi Chaibassa, dated the 3rd September 
1915. 

Mr, Siva Narain Bose, for the 
lants. 

Messrs. Atul Krishna Roy and Susil Madhub 
Mullick, for the Respondent, 


JUDGMENT.—This appeal arises out of 
a suit for ejectment. The land in ques- 
tion appertains to the Mukarrari of one 
Slochana Debi. On June Ist, 1910, 
Sloshana mortgaged her Mukarrari interest 
to the Midnapur Zemindari Co., Ld., stipu- 
lating that she would have no power to 
grant any permanent lease during the 
continuance of the mortgage. The mort- 
gage ig Exhibit 2. Kanchan Lal Maha- 
patra, an occupancy-Raiyat of the land 
in suit, surrendered it on the 27th April 
1911. Sloshana permanently eettled the 
land with defendant No. 1 by executing 
a lease, Exhibit 5, in ber favour. Defend- 
ant No. 1, the, lessee, is a minor and 
is the wife of defendant No. 2. On the 
26th May 1913 the plaintiffs took a Dar- 
mukarrari of the village from Slochana 
and redeemed the mortgage of the Midna- 
pur Z4emindari Co., Ld., and in 1914 
brought the present suit for a declaration 
that the settlement of the land in suit 
with defendant No. 1 by Slochana, the Dar- 
mukarraridar, is null and void and for khas 
possession, 

The lease is ia respect of 27 baghas 2 
cottas and 11 dhurs of land at an annual 
rental of Rs, 7-5-9. Under the terms of 
the lease the lessee has to pay the 


Appel- 
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aforesaid rent by instalments and on default 
he is lable for interest, ete. 

The Courts below have decreed the 
suit, holding that the lease in favour of 
defendant No. 1 is void on the ground 
of its being in favour of a minor. The 
reason giyerni by the lower Appellate Court 
for the above view is in the following 
words :— 

“In the oase of a lease each party is 
obliged to do something, that is, the lessor 
is to maintain the lessee in possession and 
the latter is to pay the rents and to 
perform the other terms of the lease. In 
this. case in a suit by the lessor to 
recover rents or to enforce the other terms 
of the lease the lessee would be entitled 
to plead her minority by way of answer 
and sothere is wantof mutuality in this 
Gaga.” | : 

The Court below has relied upon the 
Privy Council case of Mir Sarwarjan v. 
Fakhruddin Mahomed (1). That was 
a ease brought by a minor for the 
specific. performance of an agreement for 
sale to’ him of certain immoveable pro- 
perty entered into by his guardian and 
manager of his estate. The suit was 
brought by the minor after he attained 
majority. Their Lordships of 
Council dismissed the suit on the ground, 
to quote their Lordships words, that “the 
minor was not bound by the gontract. 
There was no mutality and that the minor 
who has now reached his majority cannot 
obtain specific performance of the contrast.” 
If was assumed in that case that the 
purchase was advantageous for the minor. 
In an earlier case of Mohor: Bibee v, Dharmo- 
das’ Ghose (2) their Lordships of the 
Privy Council held that a mortgage made 
by a minor is yoid. The mortgage was 
under the Transfer of Property Ast. 
Their Lordships considered the various 
sections of the Contract Ast and those 
of the Transfer of Property Act, and came 
to the sonclusion that it is essential that 
all contracting parties should be competent 
to contract and that a person who by reason 
of infancy is incompetent to contract oan- 


(1) 13 Ind. Cas. 331; 39 C. 232; 21 M. L. J. 1156; 16 
O, W. N. 74; (1912) M. W, N. 22; 9 A. L. J. 33; L5 C. L. 
A. 1; 11 M. L. T. 8 (P. C.). 
(2) 30 C. 639; TO. W. N. 44); 5 Bom, L. R, 421; 30 

h A. 114; 8 Sar. P. Cc. J. 374 (P. C.) 
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not make a contract within the meaning 
of the Contract Ast and hense the mort- 
gage made by the minor was not only voidable 
but void, and upon that ground refused 
to’ direct the minor to restore the benefit 
received by him under the mortgage. This 
was followed by the Allahabad High Court 
in Shiam Lal v. Ram Piari (3) and by the 
Madras High Oourt in Navakoti Narayana 
Chetty v. Loyalinga Chetty (4), where the sale 
executed by a minor was held not to conyey 
any interest to the vendee. 

The appellant contends that the aforesaid 
decisions of the Privy Council do not apply to 
this case. Itis said that the case of Mir 
Sarwarjan v. Fakhruddin Mahomed (1) was in 
respect of specific performance of a contract 
and sannot apply to a lease which is governed 
by the Transfer of Property Act, and that 
Mohori Bibee v. Dharmodas Ghose 42) 
in respect of a mortgage executed 
by the minor and not of one executed 
In support of his conten- 
tion the appellant . has relied upon the 
following sases :— 


(1) Bhaggyadhar Mandal v. Mohini Mohan 
Banerji (5), where Chaudhuri and Teunon, 
JJ., held that a mortgage executed in 
favour of a minor is not void and that 
it can be enforced at the instance of the 
minor. The reasons upon which the de- 
cision is founded have not been given in 
the report. 


(2) Munni Koer v, Madan Gopal (6) 
where it was held that there is nothing 
in the law to prevent a minor from be- 
coming a trustee of immoveable property 
and from suing for possession of the pro- 
perty conveyed to him by a valid deed 
of sale. In that case it was observed 
that very different considerations would 
arise if after having agreed to sel] the 
property, the defendant before receiving the 
price had refused to execute a conveyance 
and the plaintiff was driven to a suit for 
specific performance. In such a case the 
plaintiff would have to set up a con. 
tract.” 


a arn ie Ds, S A, 25; 6 A, L, J. 947, 
» Vas, ; 33 M, 312; 19 M, L. ‘ é 
L. T, 283, : T. 762; 7 M, 
(5) 20 0. W. N. cxx (120). 
(6) 31 Ind, Cas. 792 38 A, 62; 13 A, L, J. 1084 
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v. Srinivasa Raghava Ohariar (7), where a 
Full Bench of the Madras High Court 
overruling the earlier decision in Navakoti 
Narayana Ohetty v. Loyalinga Chetty (4) 
held that a mcrtgage executed in favour 
of a minor is enforcible by him or by 
“another person on his behalf. A distinction 
has been drawn in this case between an 
executory contract and a contrast wholly 
performed by one or by both the parties 
resulting in a transfer by the ore party 
to the other, or in mutual transfers. The 
former bas been held to be void within 
the principle laid down by their Lordships 
of the Privy Council in Mohort Bibea v, 
Dharmodas Ghose (2), while the latter (com- 
pleted transfers) have been held not to 
be affected by the Privy Council decision. 
The ‘present lease can hardly be said 
to be covered by any of the aforesaid 
authorities relied on by the appellant. At 
page 335* of the aforesaid Madras case, 
Raghava Chariar v, Srinivasa Raghava Chriar 
(7), Mr. Justice Srinivasa Aiyangar pointed 
out that “a transfer to a minor by way 
of a lease, he agreeing to pay rert or to 
perform any particular covenants which 
form an essential part of the transaction, 
may prevent the transfer from taking 
effect.” The lease in question ccmes well 
within this observation, because it imposes 
a liability upon the lesses-appellant, de- 
fendant No. 1, to perform the terms of 
the lease and to pay rent annually to the 
lessor, and in default to pay interest, ete. 
To my mind under the principles laid 
down by their Lordships of the Judicial 
Committee in the cases of Mohori Bibee v, 
Dharmodas Ghose (2) and Mir Sarwarjan 
v. Fakhruddin Mahomed (1), the lease is 
null ani void and ‘cannot confer any right 
- or title upon the appellant. 
Mr. Mullick then contends that even if 
the lease be held to be void, the appel- 
lant is in possession of the land in suit 
as A Raiyat and has acquired rights of a 
non-occupancy tenant under the Chota 
Nagpur Tenancy Act (Act VI of 1908 
B.C.) and cannot be ejected under section 
41 of the- Act. - T fail to” appreciate this 


(7) 36 Ind, Cas, 921; 40 M. 308; 81 M. L. J. 575; 20 
M. L, T. 407; (1916) 2 M. Y. N. 363 (F.B) > 
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contenticc. The appellant claims to hold 
the land and to have entered into posses- 
sion thereof under the lease. The lease 
being void he is a mere trespasser and is 
liable to be ejected by the landlord. 

The result is that tre appeal 
missed with costs, 

Coutts, J.—I agree, 


is dis- 


Appeal dismissed, 





BOMBAY HIGH COURT. 

First Civit APPEAL No. 108 or 1916, 
January 30, 1918, 
Present:—Mr. Justice Beaman and Mr. 

Justice Heaton. 
RAMANBHAIM, NILKANTH — APPELLANT 
versus 
GHASHIRAM LADLIPRASAD—~ 


RESPONDENT, 

Company —Liquidation—Application to take shares 
on condition—Condition not fulfilled—Share-holder, 
liability of. 

Petitioner agreed with an agent of K., Bank to 
take 400 shares in the Bank on condition that he 
was appointed cashier of one of the branches of the 
Bank. In pursuance of this agreement he applied 
for 100 shares, paid the deposit money and was 
entered on the register, “Subseqnently he found 
himself unable to take up the other 300 shares, He 
was not appointed cashier of the branch Bank and 
the agreement fell through, On the Bank going into 
liquidation: 

Held, that the application of the petitioner for the 
100 shares was conditional on his being appointed 
cashier of the branch Bank, and that that condition 
not having been fulfilled the petitioner could not be 
treated as a share-holder in respect of the 100 shares 
applied for by him. [p, 674, col. 2; p. 676, col. 1.] 


Appeal from the decision of the District 
Judge, Ahmedabad, in Miscellaneous Applica: 
tion No, 11 of 1914, 


Mr. G. N. Thakor, for the Appel- 
lant. 
Mr. M. H. Vakil, for the Resporident. 
JUDGMEMT, 


Beauay, J.—I think that the polia 
case in respect of the 100 preference shares 
cannot be distinguished in any essential. 
from Rogers’ case, Universal Banking Co., 
dn. re (1), There Rogers desired to 
pesome the. local agent of the’ Company 
and’ was told by the Company’s Agent 
that before being so appointed he must 


(1) (1868) 3 Ch. 633; 18 LÌ T. 779; 16 W. R, 856 & 881" 
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plied for 100 shares, 
same time 


He accordingly 
the Agent at 
writing to the Direstors and 
stating the condition. Presently Rogers 
found that he was unable to pay the de- 
posits and in sonsequence the Direstors 
declined to appoint him local agent. Upon 
these facts it was held that there had been 
a conditional application, and if the allot- 
ment had likewise been conditional the 
condition had not been fulfilled; and if it 
had been unconditional, then there was no 
agreement between the parties. Sir William 
, Page Wood, L. J., said that to constitute 
a binding agreement of this kind there 
must be an application, an allotment and 
notice of allotment, and that where, of 
course, the application wus conditional and 
known to be conditional at the time it 
reached the Directors, they were not at 
liberty to allot unconditionally so as to 
make a binding agreement by which the 
applicant became a member of the Com- 
pany. In this -judgment of the Lord Justica 
I do not find the word “precedent” used 
as qualifying “condition”, and I very much 
doubt whether where the condition is re- 
garded not from the point of time at 
which it is made (for there-it must in 
every case of this kind be strictly a son- 
dition precedent) but from the time when 
its fulfilment is expected, no very clear 
line of distinction can be drawn and main- 
tained between a condition presedent and 
a condition subsequent. To take two 
cases at random, the case already referred to 
and Fisher's case, Southport and West Lanca- 
shire Banking Co, In re (2), it will 
be found that in both the fulfilment of 
the condition appears to have been expect- 
ed after the allotment was made, Yet 
in the first case it was held that Rogers 
had not agreed to become a member of 
the Company because the: condition was 
not fulfilled; while in the other case it 
was held that the condition upon which 
Fisher agreed to take the shares was a 
condition subsequent, and before the Com- 
“pany was called on to ful6l it, it had gone 
into liquidation and become incapable of 
doing sco. The Court there entertained no 
doubt but that Fisher had agreed to 
become a member of the Company and that 


(2) (1566) 31 Ch. D. 120; 55 L. J, Oh, mee 63 LIT. 
832; 34 W., R, 49 & 385. : 
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non-falflment of the condition subse- 
absolve him from being 
called upon as a contributory when the 
Company went into liquidation. Probably 
the best criterion is that suggested, I 
think, by Lord Osirns in Elkington’s case, 
(3), that in all cases of this kind where 
a condition is in dispute the Court should 
look at the intention of the party apply- 
ing for the shares and decide whether it 
was his intention to agree at the time he 
made the application to becomes a member 
af the Company in presenti or only in 


the 
quent did not 


futuro after the condition had been ful- 
filled. Applying that test to the fasts 
before us, [ have no doubt that if was 


not the intention of the applicant here to 
become a member of the opponent Com- 
pany until be had been appointed their 
cashier in Lucknow. His ease briefly is that 
he agreed with one Teluram, who was 
acting as agent for the Company in Luak- 
now, to take up 10) preference shares on 
condition that the Company would appoint 
him their cashier in the new branch they 
then contemplated opening in lJusknow. 
It is true that there is no evidence that 
that condition was sommunicated to the 
Directora of the Company in Ahmedabad 
along with the applicant’s application for 
100 shares. These shares appear to have 
been daly allotted to him on the Sth of 
Dacember 1910; and it is really a question 
of fact whether the Directors were aware, 
at the time of the allotment, of the con- 
dition annexed to the application, I think 
that their letters of tha 10th and 15th 
of Desembsr show very clearly that they 
were, The full agreement was, as alleged 


“by the applicant, that he was to take up 


400 preference shares in all and upon 
doing so was to be appointed cashier in 
Lucknow. In fact he only applied for 100 
shares and the letter of the 10th of Da- 
sember from the Direstors shows that they 
were fully aware of the agreement enter- 
ed into batween the applicant and Teluram, 
for they there call upon him to take 
up the remaining 300 shares. Five days 
later it is olear that they had received 
some communication from him intimating 
that he was not in a position to take 
up this block. They thereupon wrote on 


(3) (1867) 2 Oh. 514; 36 L, J, Ch. 693; 16° L. T, 301; 
15 W, R. 665, 
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the 15th of December in rather vague 
language thus:— We have written to our 
Manager to settle ths matter in the best 
interest both of yourself and the Bank. 
We trust a satisfactory arrangement will 
be arrived at.” The application for 100 
shares had been accompanied by the Rs. 5 
per share application deposié required by 
the rules. There is no evidence to show 
that if 100 shares were actually allotted, 
upon what terms they were allotted or 
whether the further Rs. 15 per share on 
allotment was demanded from the applicant. 
It is certain, however, that he never paid 
it. 

Thus matters stood, and on the appli- 
cant’s allegation he was entitled to assume 
that the proposed agreement had fallen 
through until April 1911, when Teluram 
wrote to him, saying that he had sold 
kim 100 shares in the ordinary course 
acting as the agentfor the opponent Bank, 
jast a8 he might have sold them to any 
other member of the public, and calling 
upon him to pay Rs, 4,500. Now, the 
terma upon which these preference shares 
were issued were: Rs. 5 on application, 
Rs. 15 on allotment and Rs. 10 a month 
for three months. It thus becomes apparent 
that the sum of Rs. 4,500 demanded 
by Teluram in April 1911 might have 
been due upon’ the 100 shares or might 
have represented the allotment payment on 
300 shares. However that may be, on the 
ard of May, the applicant wrote repudiat- 
ing all liability whatever for the 100 
shares and demanding his application 
deposit back. Then, on the 8th of July 1911, 
the Directors of the Bank wrote to the 


applicant informing him that all these 
arrangements were now to be deemed 
cancelled, 


Such are the facts before us relating to 
these 100 preference shares. Upon those 
fasts I entertain no doubt but that the 
Directors of the Bank were well aware on 
the 5th of December 1910 that the appli- 
cation for the 100 preference shares was 
conditional in the manner now alleged by 
the applisant. I have felt some doubt 
and difficulty upon one point, and one 
point only, and that is whether this appli- 
cation for 1C0 shares can be separated 
from the. agreement as a whole, which was 
to take up 4C0 shares as the price of 
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being appointed cashier of the Lucknow 
branch. It is arguable of course that it 
can, and that if must, be treated as an 
entirely unconditioned application. I think, 
however, that the letters written by the 
opponent Bank on the 10th and 15th of 
Desember show olearly that this never was 
the understanding of the parties them- 
selves, And in matters of this kind the 
chief object of the Court should be to get 
at the truth of the matter as to what 
was in the mind of the contrasting par- 
ties and so do, as far as possible, justice 
between them under the law. I take it 
that this application for 100 shares out 
of 400 shares was merely in the nature 
of an instalment, or perhaps earnest money 
binding the contract which afterwards fell 
through. 1 think the whole course of 
subsequent dealings between the parties 
evidenced by the correspondence, to which 
1 have referred, shows that this too was 
the understanding of the opponent Bank 
and that by July 1911 they had given 
up all idea of compelling the applicant 
to complete his agreement or holding him 
bound by the instalment application, as I 
call it, for 100 shares which had been 
received and the allotment apparently 
made by the 5th of December 1910. Thus, 
then, I should come to the same con- 
clusion upon this part of the case as the 
Court in England came to in Rogers’ case (1), 
namely, that the applicant did not intend 
to agree to become a member of the Com. 
pany in presenti as from the Sth of De. 
cember 1910. He is, therefore, in my 
opinion, entitled to Le struck off the register 
of preference share-holders and cannot 
be called upon as a contributory on that 
account. 

The case is altogether different with 
regard to the 100 ordinary shares, which 
from the meagre materials before us we 
must suppose to have been applied for and 
allotted on or about the 7th of July 1911, 
The applicant’s case here is of a very 
curious sharacter. He alleges that when the 
agreement for the purchase of 400 preferense 
shares broke down, a further agreement was 
made between himself and the Company that 
the latter should retain the Rs. 500 appli- 
cation deposit asaompanying his application 
for 1C0 preference shares of the Sth of 
December and should add to this Rs, 500 
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` more, evidenced by the entries of 
7th of July 191i, and with Rs. 1,000 
thus in their hands should purchase for 
him 100 fully paid-up ordinary A shares. 
The facts are, however, that he appears 
to have been entered on the register as 
a holder of 100 ordinary shares, not 100 
ordinary A shares. It is clear that he 
paid Rs. 500 on or about the 7th of 
July, and that is what he would have 
paid on an application and allotment for 
100 ordinary shares. But what is decisive 
of the oase he is now setting up is the 
fact not disputed that the ordinary A 
shares were not sanctioned or issued 
until the month of Septsmber 1911. I find 
it impossible, therefore, to believe that 
he could have applied for 100 such shares 
paying Ks. 5 per share on application as 
early as the 7th of July 1911. Now, the 
allotment of these shares was, as far as I can 
discover from these materials, made a 
month later, on the 7th of August. Up 
to that time he appears to have been oredit- 
ad with Rs. 300, whioh will be the amount 
required on allotment; and this sum wasdebit- 
ed to him on the 7th of Angust 1911. Thus 
the Rs. 500 represented Rs. 2 per share on 
application and Rs. 3 per skare on allotment, 
the whole transaction being complete and 
the allotment made by the 7th of August 
1911. In respect of this no allegation 
whatever of any condition precedent or 
subsequent is made by the applicant. He 
merely meets the facts by the explanation 
I have already set forth and that explana- 
tion appears to me to be necessarily false. 
In these sircumstances I see no reason to 
doubt that he rightly appears on the 
list of ordinary share-holders as a holder 
of 100 shares and is liable to be called 
upon as a contributory to that extent. 

Thus, upon the first point I would agree 
with the conclusion reached by the learned 
trial Judge, while on the second point 
I differ from him and would amend his 
order and direct that the applicant be put 
upon the A list as a share-holder to the 
extent of 100 ordinary shares. 

In the fasts of the case we think 
each party should bear 
throughout. 

Cross-objestions dismissed with costs. 

Heaton, J.—We are dealing with this 
matter on the evidence which was accepted 


the 


that 
his own costs 
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and recorded by the lower Appellate Court. 
In respect of three items if has been 
contended that we ought not to receive 
the evidence. The first two items are letters 
purporting to come from the Bank dated 
the 10th and 15th of December 1910, It 
is said, they were received in evidense 
by the Judge at a period so late in the 
proceedings that he was not justified in 
then receiving them. It is also contended 
that these two letters are not proved to 
have been signed by the Agents of the 
Bank. I think both objections fail. It is 
not shown that these documents were not 
put in at the first real hearing of the 
ease by the Judge. All that the law 
requires is that they should be put in at 
the first hearing. Then they were put in 
as letters written on the letter-paper of 
the Agents of the Bank and as bearing 
the signatures of those Agents, and it was 
not objected at the time that they were 
not the letters of the Agenta, I think, 
therefore, that they were properly received 
without any further formal proof of the 
signatures. The third item is the letter 
of the 8th of July, which, it is said, 
contains a sentence, which was not in 
that letter originally but was interpolated 
afterwards for the purpose of making it 
bear a meaning which the original did 
not bear. We have considered all that 
can be said in favourof this objection and 
have come to the sonclusion that the letter 
is a genuine letter. 

There is also to my thinking no doubt 
that the petitioner’s name did appear both 
on. the register of preference shares and 
the register of ordinary shares as a holder 
of 100 shares in each case. The registers 
are not forthcoming. It is said that 
they have been burnt, But we know 
from what is called the summaries sent 
half yearly to the Registrar of Companies 
that the name of the petitioner did appear 
in these registers. 

For the rest, we have to deal with the 
ease mainly on such correspondence as is 
forthcoming, and itis not the whole corres- 
To take first the question as 
to whether the petitioner ought to be 
placed on the list of contributories as a 
holder of 100 preference shares: this 
question appears to me to be a question 
of fact, which we have to determine on 
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the evidence. I gather from the numerous 
English cases, to which we have been 
referred, that a similar question has in 
England been dealt with as a question of 
fact to be determined on the evidense and 
circumstances ‘of the case. Turning to the 
Companies Act, the particular point 
which we have to determine is whether as 
stated in section 45 of the Act the petitioner 
had agreed with the Company to become 
a member of the Company. We know 
what the con‘ract was between him and 
the Company, for its terms, if not admitted, 
have been clearly brought out in the 
evidence and the discussion of the evidence. 
The contract was that if the petitioner 
took 400 preference shares he was to be 
appointed cashier of the Lucknow branch 
of the Bank. In pursuance of this con» 
tract, the petitioner applied for 100 only 
of preference shares. He paid the deposit 
money and he was entered on the register. 
He found himsslf unable tu take up the 
other 300 shares, he was not appointed 
cashier of the branch bank, and, as the 
correspondence shows, the contract went 
off. It remains, therefore, to determine 
whether in respect of the 100 shares the 


petitioner can be regarded as having 
agreed to become a member of the 
‘Company. I have come.to the conclusion, 


like my learned brother, that it cannot 
be so held. There never was any contract 
that the petitioner should take up 100 
preference shares of the Company. His 
doing so was in fact merely a step in 
pursuance of another and bigger contract. 
That contract fell through and not very 
long afterwards the petitioner repudiated 
his position as a share-holder for 100 
shares. Those being the facts, I cannot 
hold that he did agree to become a share- 
holder for 100 shares. I was for some 
time hesitating because ib seemed to ms 
that if the contentions were reversed, that if 
it was the Company that was contending that 
he was not a share-holder and the peti- 
tioner who was contending that he was, 
the petitioner would have a very strong 
case, because his name was entered in the 
register and kept there. Though for a 
-considerable time I was of opinion that this 
argument had much weight, I have now 
come to the conclusion that in reality it 
has ‘vo weight at all for “this reason: if 
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it was the Company who was maintain- 
ing that the petitioner was not a share- 
holder and the petitioner who was maia- 
taining that he was, the fasts could not 
have been in any way similar to the facts 
we have in this oase. I agree, therefore, that 
the. patitioner should not ba continued on the 
list of contributories in respest of 100 prefer- 
ence shares. 


I agree with what my learned brother has 
said on the other part of the case, and that 
his name should be entered on the list of 
contributories in respect of 100 ordinary 
shares. 


Decree varied, 


NAGPUR JUDICIAL COMMISSIONER'S 
_COURT. 
Secoyz Civ Apprat No. 228 B or 1911, 
April 22, 1912, 

Preseni.—Mr. Stanyon, A. J. C. 
Musammat AMRITABAT AND orgers— 
Derenpants Nos, 3 To 5—APPELLANTS 
versus 
Musummat JABBANBI AND OTHERS — 


Purantirrs Nos. 1 to 3— RESPONDENTS. 

Fraud, plea of —Court, duty of—Evidence Act (TI of 
1872), 3. J14-—Mortgage, possessory—Possession not 
taken by mortgagee for over thirty years Presumption, 

Where a plea offraud is distinctly raised the 
Court is bound to consider it, although the allegations 
on which the plea is based are not set forth in 
detail. [p. 677, col, 2.) 

In 1876 one P. executed a deed of mortgage in 
favour of one C. for Rs. 800 re-payable in ten years 
with interest at 2 per cent. per mensem. The mort- 
gage was possessory but possession remained with 
the mortgagor, and no demand or attempt to enforce 
the bond was made by the mortgagee. In 1905 P. 
sold part of the property and in 1908 he mortga- 
ged the remainder tothe defendants. Ç. died in 
1908, and shortly afterwards his heirs executed 
a deed whereby they purported to assign the mort- 
gage of 1876 to the plaintiff, who was the daughter- 
in-law of P. The plaintiff brought the present suit 
to enforce the mortgage: 

Held, that under the circumstances if was reason- 
able to presume that the mortgage of 1876 had been 
satisfied, and that the onus was on the plaintiff to 
proye that it was still in force. [p. 677, col, 2.] 
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Appeal against the decree of the District 
Judge, Amraoti, in Civil Appeal No. 32 of 
1910, dated the 19th April 1911, arising 
oub of Civil Suit No. 43 of 1909, decided 
by the Subordinate Judge, Amraoti, on 
30th October 1909, 

Dr. A. S. Gaur, for the Appellants. 

Sir R. K. Bose, for the Respondents, 


JUDGMENT.—I¢ is necessary to state . 


the material facts of this case. On the 9th 
October 1876, the first defendant Mahomed 
Panna execnted a. deed of mortgage in 
favour of one Sheikh Chammoo for Rs. 300 
re-payable in ten years, with interest 
at 2 per sent. per month. The deed was 
duly registered. As collateral security for 
the payment of this debt the deed purports 
to evidence a mortgage of Survey Nos. 9 
and ll of the village of Pathanpur in the 


Amraoti District, Borar. The mortgage. 
was possessory, but possession remained 
with the mortgagor, Nothing was ever 
paid against this bond, nor was any 


demand in respect of it, or any attempt 
to enforse it made during the lifetime of 
Sheikh Chammoo. He died during the 
last quarter of 1908 (some 4 or 5 months 
before the institution of this snit on the 
10th February 1909), leaving him surviv- 
inga widow, Musammat Wazir Bi, and two 
sons Sheikh Abas and Sheikh Abdulla, Mean- 
while on the 5th February 1905 the said 
mortgagor sold Survay No. 11 to defendant 
Gulab Khan; and on the 18th June 1908 
he mortgaged field No. 9 to the predecas- 
sor of defendants Amritabai, Jekori and 
Gangabai. f 

Thereafter on the 26th December 1909, 
almost immediately after the death of 
Sheikh Chammoo, his widow executed one 
deed and histwo sons another deed, whereby 
as heirs of Chammoo they purported to 
assign the mortgage of 9th Ostober 1876 
to the plaintiff Jabbanbi, who is the widowed 
daughter-in-law of the mortgagor Mahomed 
Panna. On the basis of this assignment 
Jabbanbi lodged the present anit to enforce 
the mortgage of 1876. It subsequently trans- 
pired that the assignment made by Wazir 
Bi was invalid for want of registration; 
whereapon Wazie Bi appeared and was 
added as a plaintiff. Ths dafendant Mah». 
mei Panna confessed judgment, but the 
other defendants contestel the suit. The 
material pleas taken by them were;— 
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(1) that Chammoo's deed had been paid off 
in 18381; 

(2) that Chammoo had represented that 
the debt had been satisfied, and misled the 
predecessor of the mortgages defendants to 
accept the mortgage of 1908; 

(3) that the defendants had been misled 
by the conduct of Sheikh Chammoo in not 
taking possession of the fields despite the 
fact that his mortgage was possessory; 

(4) that the assignments to the first plaintiff 
were frandulent, the plaintiff and the first 


“ defendant being in collusion. 


This last plea prevailed with the first 
Court, which dismissed the suit. The lower 
Appellate Court held that no case of fraud 
had baen pleaded and reversing the decree of 
the first Court gave the plaintiffs a foreclosure 
decree, declaring Rs. 2,628 to be due on the 
bond from the date thereof to the date of 
suit, post diem interest being allowed at the 
contrast rate of 24 pər cent. per annum. 
Against this decrae the defendants Amritabai, 
Jekoribai and Gangabai have now appealed 
to this Court. 

I am of opinion that the lower Appellate 
Court was wrong in refusing to consider 
the question of fraud. The plea was dis- 
tinctly raised, and if it did not set forth 
the allegations with as much detail as the 
lower Appellate Court considered necessary 
the proper remedy lay is a further examination 
of the parties. 

Moreover, | am of opinion that in the cir. 
cumstances of the present oase the onus is 
on the plaintiffs to prove that the bond of 
1876 still remains unsatisfied. In a recent 
case of Ramprasad v. Kishori Dal (1), I 
wrote as follows: — 

“Seation 114 of the Indian Evidence Aot 
providas that the Court may presume the 
existence of any fact which it thinks like- 
ly to hava happened, regard being had to 
ths common course of natural events, ha- 
man condust and publio and private basi- 
ness in their relation to the fasts of a parti- 
cular case.” 

I there pointed ont that section 4of the 
sane enactmant left a disoration with tha 
Court to refus3 a presumotion in sucha 
6139 ani sali for proof. Taan after draw- 


ing attention to IHastration (1) of 
sastion il4 aforesaid I continued ag 
followa:— 


(1) 46 Ind, Cas, 657, 
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“There is no illustration suggesting that 
the Court may presume the converse, namely, 
that where a document creating an obli- 
gation is in the hands of the obliges, the 
obligation is still undischarged. Never- 
theless, under normal circumstances it is 
the practice of the Courts to make that 
presumption and to throw on the obligor 
the onus of proving any discharge, . But 
this presumption ought not to be carried 
beyond a normal limit. It is well known 
to all who oan bring experience to bear 
on the application of sestion 114 aforesaid 
‘that the retention by creditors of discharged 
bonds of all kinds is a common course of 
events in the conduct of money-lending 
business. * * * Here wasa mortgage-deed 
payable in 1882. Under no circumstances could 
it be regarded as a bad debt. Yet neither the 
original mortgagee nor his son made any 
proved ‘demand upon it. It was the plaint- 
if who in 1909 * * * sought it out 
and allegedly bought it for Rs. 200. The 
conclusion that the debt must have been 
forgiven by or paid to the original credi- 


tor is almost irrebuttable. The presump- 
tion that it ‘still remains due because 


the deed is in the hands of the heir of 
the obligor came to an end long ago; 
and no Court would be exercising its 
discretion legally in applying that presump- 
tion in such a case. A heavy onus lay 
on the plaintiff to prove in the present case 
not only the execution and consideration of 
the bond, but also that on the date of the 
suit it was still unpaid. If the original 
executant had been defendant in the sase 
and admitted execution and receipt of 
consideration the case might have been 
different. But in this suit on a bond 
executed by one man, now dead, in favour 
of another man, also dead, the complete 
silence of the creditor and his heir for 
30 years renders it legal and proper to 
Yeall for proof of non-payment, and illegal 
and improper to presume it”, 

That was a case of a grain bond executed 
in 1879 and payable in 1882, in which 
agricultural land was mortgaged. In the 
present case there is nodoubt this great 
difference that the executant is alive and 
admits execution and receipt of consideration, 
and if he had pleaded payment I should 
have maintained a presumption against him, 
But hig admission is of no value against 
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the appellants, in view of the fact that 
the plaintiff is his daughter-in-law and he 
has himself dealt with the two fields as 
if he were under no obligation in respect 
of the bond upon which the present suit 
is based. We have it that for a small 
sum of Rs. 800 a period of ten years 
was fixed, a circumstance that suggests 
unreality in the transaction of a kind only 
too common in Berar, that in 1886 Rs. 1,720 
were due, if the bond was real and 
interest was not compounded, that the bond 
was possessory, that neither demand for 
payment is proved to have been made 
nor was possession ever taken by Sheikh 
Chammoo during the 32 years he lived 
after execution of the bond notwithstanding 
that the mortgagor sold one field, that 
immediately after Chammoo’s death his 
heirs pass on the bond to the mortgagor’s 
daughter-in-law, who brings the suit 
which her father-in law fully supports. I 
think these circumstances, considered in 
the light of that common sense which is 
embodied in section 114 of the Evidence Act, 
justifies the Court in refusing to presume 
that the bond in suit is still undischarged, 
that the claim, if ever there was one, 
which has lain comatose for so many 
years despite occurrences which should have 
moved it into activity is still alive. The 
readiness with which Chammoo’s widow 
consented to fill the gap in plaintiff’s 
case owing to the non-registration of her 
deed of assignment is another circumstance 
pointing in the same way as others I have 
mentioned above. The case wants careful 
trial, and is not by any means one in 
which technical objections should be allowed 
to obscure the discovery of truth. 

For the above reasons, on the grounds 
that the lower Appellate Court has wrongly 
refused consideration of the plea of fraud 
and collusion, and has erroneously thrown 
on defendants Nos. 2, 3, 4 and 5 the burden 
of proving that the deed of 1876 has been 
discharged, I allow this appeal. The decree 
of the lower Appellate Court is reversed and 
the case is remanded to that Court fora fresh 


decision with advertence to the above 
remarks. There will be no refund of 
Court-fee. Costs here and hitherto will 


abide the result. 
Appeal allowed; Oase remanded, 
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PUNJAB CHIEF COURT, 
SECOND Civin ArreaL No. 2233 or 1914, 
May 25, 1915. 

Present — Mr, Justice Scott-Smith and Mr. 
Justice Martineau. 

KHUDA BAKSH AND OTHERS— P GAINTIFFS 
— APPELLANTS 
versus 


Musammot FATTHH KHATUN AND OTHERS 


— Derenpants— RESPONDENTS. 

Custom—uccession— Biwaj-i-am describing special 
custom—Eniry unsupported by instances, value of 
Burden of proof—Failure to prove special custom, effect 
of ~Kalroo Jats of Multan District—Muhammadan Law. 

A Riwaj-i-am which, without citing any instances, 
describes a special custom opposed to the general 
custom of the province and the great mass of 
authorities, does not raise a presumption in favour 
of the special custom described in it. [p. 680, col. 2.] 

The mere entry in a Riwaj-i-am that male 
collaterals as near as first cousins are excluded by 
sisters and daughters, unsupported by instances, is 
not sufficient to shift the onus on to the cousins to 
establish their right of succession. [p. 680, col. 2.] 

Beg v. Allah Ditta, 38 Ind. Cas. 354; 45 P. R. 1917; 
12 P. W. R. 1917; 44 C. 749; 21 M. L. T. 310; 32M, 
L. J. 615; 19 Bom. L. R. 388; 15 A. L. J. 526; 210, 
W. N. 842; 260. L, J. 175 (P.C.), distinguished. 

Wazira v. Musammat Maryan, 42 Ind. Cas. 358; 84 
P. R. 1917; 151 P. W. R. 1917;3 P. L. R.1918, followed. 

Where no definite custom is proved the personal 
law of the parties must be followed, [p. 681, col. 1.] 

Musammat Sardar Bibi v, Sayad Ali Bhah, 4 P. R. 
1888, Nasir-ud-Din Shah v. Lal Bibi, 89 P. R. 1888 
and Sheran yv. Musammat Sharman, 117 P. R. 1901, 
followed. 

Plaintiffs sued for possession by inheritance of 
certain land the property of their first consin, 
Defendants were the sisters of the last owner, 
According to the Riwaj-i-am, which did not cite any 
instances, first cousins were excluded by sisters and 
daughters: : 

Held, (1) that no reliance could be placed upon the 
oe LA as it did not cite any instances; [p. 680, 
col. 2. 

(2) that the onus lay upon the defendants to 
establish that among Kalroo Jats of Multan District 
the sisters of a male proprietor excluded his 
collaterals as near as first cousins; [p. 680, col. 2.) 


(3) that no specific rule of custom having been 
proved, Muhammadan Law must prevail and the 
plaintiffs were entitled to half the property, their 
share according to that law; [p. 681, col. 1.] 

(4) that the plaintiffs could not be deprived of 
their rights merely because they had claimed the 
whole of the property in accordance with custom. 
Lp 681, col, 1.] 

Second appeal from the decree of the 
Divisional Judge, Multan, dated the 10th 
June 1914, confirming that of the District 
Judge, Multan, dated the 29th January 
1914, dismissing the claim with costs. 

The Hon’ble Mr. Mohammad Shafi, for 


the Appellants, 
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The Hon’ble 
the Respondents. 

JUDGMENT.—This is a second appeal 
upon a certificate granted by the District 
Judge from the order of the lower 
Appellate Court dismissing the plaintiffs’ 
suit for possession of certain land, the 
property of their first cousin Chiragh 
deceased. Defendants are the sisters of 
Chiragh, and the question is whether 
according to custom the plaintiffs exclude 
the sisters. The parties are Kalroo Jats 
of Nawabpur village in tha Tahsil and 
District of Multan. As pointed ont by 
the lower Appellate Court, the case 
depends mainly on the question of onus, 
It says that if the onus is laid upon the 
plaintiffs they fail, and if it is laid on 
the defendants they fail. In the Riwaj.7- 
am of the Multan District the answer to 
question 13 is as follows :— 

Exeept the 82 sastes who follow the 
law, the other Muhammadans say that 
as long as there are male collaterals 
within three degrees sisters and daughters 
are excluded. The three degrees are thus 
reckoned; 1 deceased, 2 brothers, 3 brothers’ 
sons. 

The lower Appellate Court points out 
that “in the ordinary method of reakon- 
ing degrees of relationship the plaintiffs 
would come within three degrees, but in 
the special manner in which the degrees 
are reckoned as stated above the plaintiffs 
do not come within the three degrees. 
The result is that the customary Jaw as 
above stated is not in fayour of the 
plaintiffs.” No instances are given in the 
Riwaj-t-am, Plaintiffs produced some 
oral evidence in support of their conten- 
tion, but it is really worth little. The 
defendants produced none; and the onus 
was laid upon the plaintifis by the lower 
Appellate Court because they came into 
Court seeking to oust the defendants who 
were already in possession of the property, 
the Revenue Authorities having sanctioned 
mutation of names in their favour and 
the customary law as referred to above 
being in their favour, Mr. Mohammad 
Shafi in arguing the case on behalf of the 
appellants laid stress on the fact that 
there are no instances appended to the 
answer relied upon by the other side. 
He urges that entries in the Riwaj-i-am 


Pandit Sheo Narain, for 
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of this sort, unsupported by instances, the weight of authority to rebut the case 


are worth very little, He also points out 
that the way of reckoning degrees of re- 
lationship stated in the Riwaj-t-am ig a 
a most unusual one and not. warranted by 
the desisions of this Court, 

Pandit Sheo Narain on behalf of the 
respondents lays very great stress upon 
the Privy Council easé reported as Beg v. 
Allah Ditta (1), wherein their Lordships 
stated as follows :— 

“The Riwaj-í am was preduced and exhibit- 
ed as evidence at the very cutet of the case; 
it is a public record prepared by a publis 
offcer in disckarge of his duties, and 
under Government ules, it is clearly 
admissible in evidence to prove the facts 
therein entered, subject to rebuttal. In their 
Lordshiys’ opinicn, the statements contained 
in the Riwaj.t-am form a strong piece of 
evidence in support of the oustom, which 
it lay upon the plaintifs to rebut, and 
this, according to the findings of the 
Divisional Judge, they failed to do.” 

In that oase there were no instances in 
support of the entry in the Riwa i-am, 
but, as above noted, it was relied upon 
by their Lordships of the Privy Counoil. 
Pandit Sheo Narain urges that the entry 
in the Riwaj-d-am relied upon by his clients 
is presumptive evidence in support of 
the eustom which it lay upon the plaintiffs 
to rebnt and that the onus was rightly 
placed upon them. Now, this judgment 
of the Privy Council was considered by 
a Division Bench of this Court in the 
oase of Waztra v. Musammat Maryan (2) and 
the following passage occurs at page °37*:— 

“That judgment [reported as Beg v. Allah 
Diita (1); must be read as a whole. The 
Privy Ccuneil were dealing with a case 
in which ‘the Riwaj-i am, even though it 
sited ro instarces, was nevertheless in full 
accord with a wellknown custom which 
is nonetheless well established because it 
fcrms en exception to tke general rule 
that male collaterals exclude daughters. 
In such a case it was doubtless for those 


who controverted the Riwaj-i-am and 
(1) 38 Ind. Cas. 354, 45 P.R. 1917; 12 P., W.R. 
197; 440. 749; 21 M. L. T. 810; 22 M. L, J. 615; 19 
Bom. L. R. 388; 15 A. L. J. 525; 21 C. W. N. 842; 26 
C. L. J. 175 (P.O). 
(2) 42 Ind Cas, 358; 84 P, R. 1917; 151 P, W. 1917; 
3 P. L. R. 1918. 


We 


arrayed against them. But the matter ig 
different when, without citing any instances, 
a KRiwaj-4 am which has been imperfectly 
complied describes a special custom opposed 
to the general custom of the Province and 
the great mass of authorities.” 

. It is contended by Mr. Shaf that the 
custom here relied upon by the respond- 
ents and referred to in answer 13 of the 
Riwaj-t am is a very peculiar one and 
quite opposed to the customary law and 
further that the method of aaloulating 
degrees of relationship is also a peculiar 
one. We fully agree with him and we 
hold that for the reasons stated in Wazira 
v. Musammat Maryan (2), the ruling of their 
Lordships of the Privy Council in Beg v. 
Allah Ditta (1) does not apply to such cases 
as the present. -We, therefore, hold that 
the mere entry in the Riwaj-c am that 
male collaterals as near as first cousins 
are excluded by sisters and daughters, 
unsupported by instances, is not sufficient 
to shift the onus on to the plaintiffa. 

In the ocase reported as Musammat Khairan 
v. Khanan (8), the parties to which were 
Kalroo Jats of the Multan District, ib was 
found that no custom was proved by whieh 
daughters succeed to their father’s im- 
moveable property to the exelnsion of 
brothers’ sons. At page 26* of the report 
the learned Judges pointed out that their 
degsision did not affirm the existence or 
non-existence of any sustom as to the 
right of succession inter se of daughters 
and brothers’ sons, but that it was wholly 
negative in its result, namely, that no 
custom was proved by which either olass 
succeeds to the exclusion of the other 
Accordingly the case was desided in 
accordance with the principles of Muham. 
madan Law. The same was held in 
Khanan v. Musammat Jatti (4), the parties 
to which werealso Kalroo Jats of Tahsil and 
District Multan and Muhammadan Law was 
again followed. Mr. Shafi contends, firsily, 
that his client should be given the whole 
of the property because the defendants 
have not proved any custom contrary to 
the general custom by which first cousins 


exclude daughters and sisters, or in the 
(3) 12 P. R. 1889. 
(4) 116 P. R. 1892. 


*Page of P, R. 1889,—Ẹd. 
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alternative that the rule of desision should 
be that of Muhammadan Law under which 
his clients would get half of the property 
and the defendants the other half. The 
lower Courts declined to follow Muham- 
madan Law, because the plaintiffs did not 
base their claim upon that law bub upon 
custom. In this connection Mr. Shafi sited 
Musammat Sardar Bibi v. Sayad Ali Shah 
(5), Nasirud-Din Shah v. Lal Bibi (6) and 
Sheeran vy, Musammat Sharman (7) as authori- 
ties for the proposition that where no 
_ definite custom is proved Muhammadan Law 
must be followed. We do not think 
plaintiffs san be deprived of their rights 
merely -because they claimed the whole of 
the properfy in accordance with custom, 
Our finding is that no specifo rule of 
custom is proved and that in aceeordance 
with the previous decisions Muhammadan 
Law must be followed. 

We, therefore, accept the appeal and 
setting aside the order of the lower 
Court grant the plaintiffs a decree for 
half of the property slaimed. In the 
circumetances we direct that the parties should 
bear their own costs throughout the litigation. 


Appeal accepted. 
(5) 4 P. R. 1888. 
(6) 89 P. R. 1888. 
(7) 117 P. R. 1901, 


CALCUTTA HIGH COURT., 
APPLICATION FOR Leave TO APPEAL TO Privy 
Counott No, 33 or 1917. 

December 10, 1917. 
Present:— Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir Jchn Woodroffe, Kr. 
Kumar BIRENDRA NATH ROY 
AND OTAERS—— PETITIONERS 

i VETSUS 


Kumar NRIPENDRA NATH ROY 


AND OTHERS— OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), s. 109—~ 
Appeal to Privy Council—Final decree or order— 
Remand, order of. 

The High Gourt reversed in appeala decree of 
dismissal made by the Court of first instance and 
remanded the case for trial, with the direction that 
some of the defendants tothe suit should be sued 
personally as well as executors and that another 
defendant should be sued as a residuary legatee: 

Held, per Sanderson, C., J. that the order of the 
High Court was not a final order within the meaning 
of a 109 of the Code of Civil Procedure, [p. 682, 
col. 1. 

Per Woodroffe, J.—That there was neither a final 
decree nor an order within the meaning of the 
gods. [p. 682, col. 1.] 
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Applisation for leave to appeal to Hig 
Majesty in Council against the judgment of 
N. R., Chatterjea and Smither, JJ., dated the 
30th May 1917, passed in Appeal from 
Original Decree No. 516 of 1915 reported 
as 41 Ind. Cas. 615. 

Babus Dwarka Nath Chakraburtiy and Priya 
Sankar Mojumdar, for the Petitioners. 

Babus Jitendra Nath Lahiry and Sarat 
Chandru Khan, for the Opposite Parties. 

JUDGMENT. 

Sanperson, C J,—This is an application 
by defendants Nos. 1, 2,4 and 5 for leave 
to appeal to His Majesty in Council. The 
suit was brought by the plaintiff for the 
recovery and possession of certain property 
and for a declaration of the plaintiffs’ right 
thereto. The defendants were sued in their 
individual capasity. ; 

The first Court dismissed the suit, where- 
upon there was an appeal tothe High Court 
and the matter came before Mr. Justice 
Chatterjea and Mr, Justice Smither, and the 
judgment shows that the learned Judges 
were inclined to think that the defendants 
ought not to,have been sued in their personal 
capacity and the conclusion at which they 
arrived was this;—“We think that under 
these circumstances and in order effectually 
and completely to adjudicate all the questions ` 
involved in the case, the defendants Nos. 2 
and 4 to 6 should be sued personally as well 
as executors and the defendant No. 1 
sued as the residuary legatee and heir of 
Jogendra Nath,” 

Mr. Chakerbutty for the applicants argued 
that inasmuch as that judgment inyolyed 
the setting aside of the decree of the first 
Court it wasa judgment of reversal and as 
the property was of the requisite amount, his 
clients consequently had a right of appeal, 
The decree is as follows: —"Tt is ordered and 
decreed that the decree of the lower Court 
beand the sameis hereby set aside and the 
oase sent back to that Court to be dealt 
with in accordance with the directions oon- 
tained in the judgment of this Court of this 
day’sdate in this appeal pronounced, a copy 
whereof is hereto annexed.” 

Now the question we have to consider is, 


, whether this is a decree or final order within 


the meaning of paragraph A of section 109 
of the Code of Civil Procedure. In form it 
may be said to be a judgment of reverga] 
because the decree of the first Court is set 
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aside. If we look, however, at the substance 
of it, it is not a decree or final order in any 
sense of the word. The effect of the decree 
and judgment is that the learned Judgas 
have remanded the case and have directed 
thet defendants Nos. 2 and 4 to 6 should be 
sued both in their personal capacity and as 
executors and that the first defendant should 
be sued as the residuary legatee and heir 
and that after the amendment had been 
made all the questions between the parties 
should be adjudicated upon. 

In these circumstances it is not a final 
order within the meaning of the section. 
The judgment which I have just delivered 
is confirmed by a decision in Krishna 
Ohandra vy. Ram Narain Singh (1). It 
is a judgment of the late Chief Justice 
and is a case somewhat similar to the 
present. It was there contended that inas- 
much as the decree of dismissal made by 
the Court of first instance had been set 
aside by the High Court, the order of the 
High Court, though it remanded the suit 
for trial on the merits, was a final crder 
against which an appeal lay to the Judióial 
Uscmmittee. Sir Lawrence Jenkins said:— 
“b is suggested in this case, that there isa 
final order from which an appeal will lie, 
Having regard tothe circumstances of the 
case, if appears to us that there is no order 
which is final within the meaning of section 
109 of the Code of Civil Procedure,” 

Having regard to all the circumstances 
of the present case, it appears to me that 
there is uo order which is final within’ the 
meaning of the section and consequently this 
application must be refused with coste, five 
gold mohurs. 

We make no orderas to the costs of Babu 
Sarat Chunder Khan’s client. 

Wooprorre, J.—I agree, Neither in my 
opinion is it a final decree or order within the 
meaning of the Code. 

Application refused. 


(1) 21 Ind, Oas, 430; 18 0, L. J. 124, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Ssooxwp Civit Appear No. 146-B or 1917. 
June 17, 1918. 

Present: — Mr. Kotwal, Offg. A. J. O. 
TAHER ALI——PLAINTIPF——APPELLANT 
VETSUS 
Tus MUNICIPAL COMMITTEE, KHAM- 


GAON— |)EFPENDANT— RESPONDEST. 

Berar Municipal Law of 1886, ss, 42, 44— 
Notification of taw -Jurisdiction of Civil Court to 
declare taw illegal—Scavenging taw, liability to pay. 

Section 44 (9) of the Berar Municipal Law 
precludes a Court from holding that a tax which 
has been duly notified has not been legally imposed. 
A defect in the constitution of the Committee which 
imposed the tax isa mere informality and is pro- 
tected by sub-section (9). [p. 684, col. 2.] 

Section 42 of the Berar Municipal Law shows that 
the condition of taxation of a building or shop for 
scavenging purposes isa provision by the Committee 
for scavenging service and not the actual rendering 
of it in respect of a latrine existing in the building 
or shop. [p. 684, col. 2; p. 665, col, 1.] 


Appeal against the decree of the 
Additional District Judge, Khamgaon, dated 
the 7th March 1917, reversing that of the 
Additional Munsif, Khamgaon, dated the 
18th November 1916, 

Mr, M. Bhawanishanker, for the Appel: 
lant. 

The Hon’ble Mr. G. P. Dick and Mr. B, 
ER. Angal, for the Respondent. 


JUDGMENT.—The plaintiff owns a 
dwelling house and shop within the limits of 
the Khamgaon Municipality, He sues for 

(1) a declaration that the scavenging 
tax imposed upon the house and 
shop by the defendant Municipal 
Committee of Khamgaon ia illegal; 

(2) a permanent injunction restraining 
the Committee from recovering 
the tax from him. 

The plaintiff's oase is that the special Com- 
mittee meeting held on the 26th August 1913 
at which the tax was proposed under the pro- 


visions of section 44 (1), Berar Municipal Law, 


1886, was not legally constituted. The tax 
imposed by it was, therefore, not legal and he 
is not bound to pay it. He also contends that 
under section 42 of the same law the tax could 
not be levied upon the shop, as there was no 
latrine attached to ifand the Municipal Com- 
mittee did not render any service in réspest of 
it, The meeting was said to have been not proper- 
ly constituted as two former members, namely, 
UmraoSingh Zamsinghand Khansaheb Bhole- 
khan, who had retired and had no right to be 
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in thə Committee were present and took 
rart in the meeting, and two others who 
were entitled to be present as newly 
elected members had received no notice 
of the meeting and therefore did not 
attend. 

The defendant Committee denied that 
the meeting was not properly constituted. 
It pleaded that section 44 (9), Berar Munici- 
pal Law, presluded the Court from going 
into the question of the legality of the 
imposition of the tax on any ground. It 
denied that it was necessary that any 
actual service such as cleaning an existing 
latrine was necessary to be rendered before 
the tax could be levied. i 

The first Court found that the meeting 
was not properly constituted and the tax 
was not legally imposed, that section 44 
(9) did not prevent the Court from going 
into the question of the legality of the 
tax and that any actual rendering of 
service was not necessary before the tax 
could be levied. It decreed the plaintifi’s 
claim. “ 

In first appeal the defendant Committee 
admitted that the meeting was defective 
but relied upon the defense under sestion 
44 (9). The lower Appellate Court accept- 
ed that defence and dismissed the plaintiff’s 
suit. 

In second appeal it is urged that the 
lower Appellate Court has taken a wrong 
view of section 44 (9) and that no tax 
can be levied on the shop, as there is 
no latrine attached to it in respect of 
which the Munisipality renders any service, 

Sestlon 44 (9) of the Berar Municipal Law 
provides;—- 

“A notification of the 
tax under this Jaw shall be sonslusive 
evidence that the tax has been imposed 
in accordance with the provisions of this 
law.” 

It is contended by the appellant that all 
that this section provides is that no evi- 
dence shail be given to show that the tax 
was not imposed in accordanse with the 
provisions of the Berar Municipal Law 
which refer to the procedure in imposing 
a tax. It does not exelude evidence to 
ahow that the body which imposed the tax 
did not constitute a Munisipal Committee 
at all, It is urged that on account of 
(1) a, person} not a member haying taken 


imposition of a 


part in the proceedings and (2) the absence 
for want of notice of two members entitled 
to be present, the meeting of the 25th 
August 1913 did not  sonstitute a 
Municipal Committee under the Berar 
Municipal Law. Reliance is placed upon 
Joshi Kalidas Sevakram vy. Dakor Town 
Municipality (1), T. E. Strachey v. 
Municipal Board of Qawnpore (2), Abaji Sitaram 
Modak v. Trimbak Municipality (8) and 
Trustees for the Improvement of Oalcutta v. 
Chandra Kanta Ghosh (4). The cases of Joshi 
Kalidas Sevakram v. Dakor Town Munici- 
pality (1) and T. E. Strachey v. Munici- 
pal Board of Cawngore (2) afford no help 
in this case, as no provision similar to 
that of section 44 (9) forms part of Bom- 
bay Act VI of 1673 and N. W. P., 
Municipal Act XV of 1883, under which 
these cases arose. Abazi Sztaram Modak 
yv. Trimbak Municipality (3) was a case 
desided under Bombay Act TI of 1584, 
Section 27 (2) of that Act provides:— 

“The President may, whenever he thinks 
fit, and shal], upon the written request of 
not less than one-forrth of the Commis- 
sioners, call a special general meeting.” 

Section 27 (17) provides:— 

“No act of a Municipality, or of any 
Committee, ur of any person acting as a Com- 
missioner oras a President, Vice-President, 
or Chairman shall be deemed to be invalid 
by reason only of some defect in the 
appointment of such Munisipality, Com- 
mittee, President, Vice-President, Chairman, 
or Commissioner, or on the ground that 
they, or any of them, were disqualified 
for the offise of Commissioner, or that 
formal notice of the intention to hold a 
meeting of a Municipality or of a Committee 
was not duly given, or for any other such 
mere informality.” 

In this case the opinion was expressed 
that as the meeting was not called by the 
President it was nota properly constituted 
meeting and section 27 (17) didnot oure the 
defect. It was decided apparently on the 
ground that the omission by the President 
to calla meeting was not a mere inform- 


ality. On the other hand section 27 (17) 

(1) 7 B. 899; 4 Ind. Dec. (N. s.) 267. 

(2) 21 A. 348; A. W. N. (1899) 97; 9 Ind, Deo, 
(N. s.) 931, 

(3) 28 B. 66; 5 Bom. L. R. 689. 

(4) 36 Ind, Cas. 749; 4440.1 219; 24 O. L. J. 246; 21 
C. W, NIS 
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affords grounds for holding that such facts 
as the presence of persons disqualified for 
the office of Commissioners or the absence 
of a formal notice of “intention to hold a 
meeting are treated as mere informalities 
and the act of the Committee is not 
rendered invalid by such defects. Trustees 
forthe Improvement of Calcutta v. Chandra 
Kanta Ghosh (4) was a oase under the 
Calcutta Improvement Ast, Bengal Act V 
of 1911. The question to be desided in 
that case was whether the Improvement 
Board had authority under the Act to 
acquire land compulsorily for the purpose 
of recoupment. Section 49 (2) of that 
Act provides that the publication of a 
notification under sub-section (1) that the 
Local Government has sanctioned a scheme 
shall be conclusive evidence that the 
scheme has been duly framed and sanction. 
ed. Jt was held that this did not deprive 
the Civil Court of jurisdiction to determine 
whether the action of the Improvement 
Board was or was not ultra vires or in ex- 
cess or violation of statutory authority. 


In deciding the point now in question we 
must be guided by the express provisions 
of law contained in section 44 (9). The 
fast that cannot be controverted or disproved 
“but must be taken as proved because of 
the notification, is that the tax has been 
imposed in accordance with the provisions 
of: this law. Now section 41 appears to 
be the only section dealing with the pro- 
gedure in imposing taxes, but the words in 
sub-section b of that section are not “in 
accordance with the provisions of this 
section” but ‘in accordanse with the pro- 
visions of this law”, and this leads to the 
inference that defeats or omissions occurring 
in matters provided for by other sections 
such as those relating to the sonstitution 
and meeting of Commiftees—besides defects 
in the procedure under section 44 are 
meant to be protested under sub-section 9, 
In the Bombay Aot II of 1884, section 
27 (17), similar defects are treated as in- 
formalities. 


The respondent relies upon Municipal 
Committee v. Gusthi Lingaya (5). This was 
a case under the Burma Municipal Act 


(5) L. B, R, (1872-92) 405. 


XVII of 1864, the provisions contained in 
section 45 whereof with regard to the 
imposition of taxes are identical with those 
of section £4 of the Berar Municipal Law. 
The tax notified in that case apparently ` 
under a provision identical with that of 
section 44 (8) (a) of the Berar Munici- 
pal Law was not the same as the one 
proposed and sanctioned and the Municipal 
Committee had wrongly fixed tae date for 
its commencement before the date of the 
notification, and it was held that the 
Court was debarred from considering the 
question of the illegality of the tax by 
section 45 (9), the terms of which are 
identical with those of section 44 (9) of 
the Berar Municipal Law. I, therefore, 
hold that the section 44 (9) of the 
Berar Muncipal Law precludes a Court 
from holding otherwise than that the tax 
has been legally imposed. 

The second contention in this appeal is 
that as no latrine is attached to the 
plaintiff's shop and no service is either 
necessary or actually rendered by the 
Committee in respect of it, the plaintiff 
was not liable to pay any scavenging tax. 
Seation 2S of the Berar Municipal Law 
gives power to the Committee to provide 
for the performance by its agents of the 
duties nsually performed by sweepers in 
respect of any buildings or lands, or of 
any drains, privies, cesspools or other 
receptacles for offensive matter pertaining 
to buildings or land. Section 42 pro- 
vides:— “ as 

“When a Committee has, in exercise of 
the powers conferred by this law, pro- 
vided for the performance, with regard 
to any buildings or lands by its agents, 
of the duties usually performed by sweepers 
it may, with the previous sanction of the 
Chief Commissioner, in the manner by 
thie law directed, impose upon those 
buildings and lands, in addition to any 
other tax imposed upon them under this 
law, a tax, to be called the scavenging 
tax, at such rate or of such amount as 
it thinks fit: provided that in fixing the 
rate or amount regard shall be had ta 
the principle that the total net proceeds 
of the tax shonld not exceed the costs of 
the performance of the said duties.” 

This section shows that the condition 
of taxation of pa building or shop for 
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scavenging purposes is a provision by the 
Committee for scavenging service, and 
not the actual rendering of it in respect 
of a latrine existing in the building or 
shop. A house or shop may not have a 
latrine attached to it but the occupiers 
thereof may use some place within the 
Municipal limits for purposes of nature. 
The sweepings from a house or shop must 
be deposited on land within the Municipality 
and refuse water must pass into Munici- 
` pal drains, and it is the providing for the 
performance of sweepers’ duties in respect 
of these that is the sondition of the 
Committee’s power to impose the scaveng- 
ing tax. It is on this view that the 
rules Exhibit D-11, framed under sestion 
145 (1) (e) for the assessment and col- 
lection of the seavenging tax, divide build- 
ings and lands into two classes, olass I, 
those to which a private latrine served 
through the Municipal Agency is attached, 
and class II, those to which no such 
private latrine is attached, and tax is 
levied on class II at half the rate fixed 
for class I, and buildings which are solely 
used as granaries or shops are taxed at one- 
‘third the rate fixed for class I. The second 
ground also fails. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed, 


nin EE 


PUNJAB CHIEF COURT. 
Secorp Civitn Appeat No. 2849 or 1917. 
April 16, 1918. 
Present: —Mr. Justice Leslie. Jones. 
KHAZAN CHAND —PLAINTIEF — 
APPELLANT 
cereus 
HAMIR CHAND AND orsers—DEFENDANTS 


-= RESPONDENTS, 

Registration Act (XVI of 1908), s. 17 (2) (vi)— 
Award signed by parties as well as arbitralors, whether 
compulsorily registrable. 

A dispute between three brothers with regard to 
immoveable property of the value of more than 
Rs. 100 was settled by means of a document which 
was signed by all the brothers as well as six other 
persons described as punches. Itappeared that the 
parties had assented to the opinion of the punches. 
One of the brothers having taken forcible possession 
of the property that had fallen tothe plaintifi’s share, 
the latter sued for possession: 
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Heid, that the document settling the dispute was an 
award and did not require registration. | p. 686, col. 1.] 

Second appeal from the desree of the 
District Judge, Hoshiarpur, dated the 25th 
July 1917, reversing that of the Munsif, lst 
Class, Kangra, dated the 3lst May 1917, 
decreeing plaintifi’s claim. 


FACTS.— Certain disputes with respect 
to partition of joint property between 
three brothers, Khazan Chand, Duni Chand 
and Hamir Chand, were settled by an 
unregistered document executed on the 
21st Phagan 1968, which was signed by 
the three brothers and also by 
Lachhi Ram, Tulsi Ram and six other 
persons, styled as punches. The document 
was unregistered and dealt with immoveable 
property of the value of more than Rs. 100. 
Five years later, Khazan Chand brought 
a suit against Hamir Chand alleging that 
the latter had taken forcible possession of 
a part of the property which had fallen 
to the plaintiff’s share in the partition of 
Sambat 1968, and in support of his elaim 
the document of 2kst Fhagan 1968 was 
put in evidence. The District Judge held 
that the document was not an award but 
a partition deed and being unregistered 
was inadmissible in evidence. The relevant 
portions of the document (written in 
pahari characters) were as follows: 


“Siri Sambat 1968 Phagan Pu 21, Khazan 
Chand, Duni Ohand, Hamir Chand di band 
ghari di bast thatha sahukar bina buntyadi 
de raji gae the, kare balledt gamin saha) 
bandi kart barabar kitit Panchan kuthiale 
Lachht Rame, marya Tulis Rame, kuthyale 
Sarnu Male, marye Lachhmane, sahe mahda- 
dye Narain Dasse, Brahmans Duni Chande, 
Chaujre Jaishi Rame, kajjar likhya kuthyale 
Sarnu Male, rae Panchan di, rajamandya 
Khazana, Duni Chande, diya 

% % 3 ik 
Sd.l. Geawaht Lachman marya, 

2, Duni Chand Brahman Chalaln, 

3. Ugahi marya Tulsi Ram. 

4, Ugaht Kuthiala Sarnu, 

Daskhat Khazana Sud. 

» Duni Chand apne hathe. 

» Hamir Chand apne hathe.” 

Lala Durga Das, for Bakhshi Tek Ohand, 
for the Appellant. 

Lala Faqir Chand, for 
Respondent, 


Hamir Chand 
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JUDGMENT.—The question is one of 
the interpretation of a document which 
is the basis of the suit. Apparently the 
attention of the District Judge was not drawn 
to the words “Rat panchan di ra‘amanddye 
Khazane, Duni Chand, Hamir Chand de”, 
lf the punches were mere witnesses 
there was no reason why they should 
assent to the opinion of the parties, and it is 
clear that the parties were assenting to that 
of the punches. Wazir Ali v. Mahbub Ali (1) 
appears to me to be distinctly in point. 
Holding that the documents did not 
require registration, I allow the appeal 
and remand the sase to the District 
Judge under Order XLI, rule 23, for 
decision according to law. 

The stamp on appeal will be refunded 
and costs will be costs in the cause, 


Appeal ailuwed; Case remanded, 
(1) 22 Ind. Cas. 412;10 P, R. 1917; 101 P. W, R. 
1914; 134 P, L. R. 1914, 


CALCUTTA HIGH COURT, 
. APPEAL FROM APPELLATE Decree No, 874 
or 1916. 
May 10, 1918. 

Present: —Mr, Justice Fletcher and Mr. 
Justice Smither. 
TRAILOKYA NATH ROY 
CHOW DHURY—Derenpant 
APPELLANT 
VETSUS 
DURGA NATH BHATTACHARJYA 
~— PLAINTIFF— RESPONDENT. 

Bengal Tenancy Act (VIII B. O. of 1885), s. 98, 
District Judge, power of, under — Limitation, question of, 
whether can arise in suit for arrears of pay brought 
on basis of District Judge’: order directing payment. 

Under section 98 of the Bengal Tenancy Act the 
District Judge hasample powers to pass orders with 
respect to the remuneration of the common manager. 
Therefore, no question of limitation arises in a suit 
brought by a retired common manager to recover 
arrears of his pay onthe basis of an order made by 
the District Judge directing its payment. [p. 687, 


_ col. L] 


Appeal against the decree of the Officiat- 
ing District Judge, Commillah, dated the 
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23rd September 1915, affirming that of the 
Subordinate Judge, lst Court of that District, 
dated the 30th July 1914. 

FACTS appear from the judgment. 

Babu Jogesh Chandra Roy (with him Babu 
Rupendra Kumar Roy), for the Appellant.— 
The appeal arises out of two suits both 
of which were lost by us in the Courts 
below. The’ first suit No. 491 of 1913 was 
instituted by the appellant against the 
respondent. It was a suit for accounts and 
delivery of papers which were with the 
defendant during the period of his manage- 
ment as common manager. The first Court 
dismissed the suit relying on Naba Kishore 
Mandal v, Atul Chandra Ohatterjee (1), K. 
B. Dutt y. Shamal Dhone Dutt (2) and Khitish 
Chandra vy. Osmond Beebee (3), whioh laid 
down that a common manager could not 
be made liable for accounts. In the second 
suit No. 121 of 1914 the respondent sued 
the appellant for arrears of pay from lst 
Jaistha to 2nd Aswin 1317. Previous to 
the institution of the suit he obtained an 
order from the District Judge on the owners 
to pay the arrears of salaries by the 26th 
July 1913. The first Court decreed the 
suit. 

Appeals were preferred against the judg- 
ments and decrees of the two suits to the 
District Judge, who confirmed the decisions 
of the lst Court and held that the appel- 
lant could not sue the respondent for 
accounts and that the question of limi- 
tation did not arise with regard to Suit 
No. 121. This is wrong. The District 
Judge should have held that the respond- 
ent’s claim to the arrears of his pay was 
barred under Articles 102 and 115 of the 
Indian Limitation Act as the suit was not 
brought in time. 

Babu Gobinda Ohandra De Roy, for the 
Respondent, was not called upon to reply. 


JUDGMENT. 


Fuercazr, J.—This is an appeal by the 
defendant against the decision of the learned 
Officiating District Judge of Commilla, dated 
the 23rd September 1915, affirming the 
decision of the Munsif of the same place. 
The suit was brought by the plaintiff 


(1) 16 Ind. Cas, 193; 40 O. 150; 17 C, W, N. 846, 
(2) 24 Ind. Cas. 768; 41 O. 92. 
(3) il Ind, Cas. 182; 15 O, W. N. 882. 


Vol, XLVI] 
CAMPBELL & CO. V. JESHRAJ GIRIDHARI LALL, 
who was a common manager appointed 
by the District Judge under the provisions 
of section 95 of the Bengal Tenancy Act 
to recover arrears of pay from the ith 
May 1910 when he entered into service 
down to the 19th September of the same 
year when he made over charge to his 
successor. The only question raised in 
this appealis whether the suit is barred 
by limitation. The learned Judge of the 
lower Appellate Court, in my opinion, quite 
rightly held that no question of limitation 


arose in the case at all. The District 
Judge under section 98 of the Bengal 
Tenancy Act has absolute control over 


matters like this. Under the terms of the 
section, he has ample power to pass orders 
with respect to the remuneration of the 
common manager. Now what was done 
in this case was that on the 26th July 
1913, the District Judge passed an order 
that the plaintiff was to be paid what 
was found due to him. The District Judge 
had ample jurisdiction to make that order 
under the powers conferred by sestion 98 
of the Bengal Tenancy Act. Having made 
that order, it was the duty of the person 
who receiyed that order——the present common 
manager who had to obey the order of 
the Distrist Judge, under whose control 
he was—to*? comply with the terms of that 
order. That order not having been com- 
plied wth, the plaintiff brought the pre- 
sent suit. No question of limitation arises 
in this case. The reason why the suit 
was resisted is not far to seek and that 
is ‘this: The present common manager 
who is also under the control of the Dis- 
trict Judge apparently thought for some 
reason thathe would be accountable to the 
estate if the plaintiff’s suit proved success- 
ful. The defendant had no ground to 
resist the claim of the plaintiff for arrears 
of his pay. The present appeal fails and 
is dismissed with costs, 
SMITHER, J.—I1 agree, 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Civit No, 24 
or 1917 ix Sor No, 22 
or 1916, 
June 26, 1917. 

Present :—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir John 
Woodroffe, Kr. 
CAMPBELL AND Co.—APppELLants 
Versus 
JESHRAJ GIRIDHARI LALL— 


l RESPONDENT., 

Letters Patent (Cal), cl. 15—Arbitration Act (IX 
of 1889), 8s. 11 (2) 16-Award filed—Order refusing 
to set aside award, whether appealable—Civil Procedure 
Vode (Act V of 1908),,s. 104 (£). 

“The order of a Judge sitting on the Original Side 
of the High Court, whereby he refuses to take an 
award filed under the Arbitration Act from off the 
file, is a judgment within the meaning of clause 15 
of the Letters Patent and is, therefore, appealable, 
[p. 688, col. 2.] 

There is no right of appeal against such an order 
under section 104 (f}, Civil Procedure Codo, which 
has noapplication tothe filing of an award under 
clause (2) of section 11 of the Arbitration Act, 
[p. 688, col. L] 


Mr. O. R. Das (with him Mr. A. N, 
Chaudhuri and Mr. R. N. Mutter), for the 
Appellants. 


Mr. B. Ohakravarti (with him Mr. P. 
L. Buckland), for the Respondent. 


JUGDMENT, 


SANDERSON, C. J,—In this case a prelimi. 
nary point has been taken that therə is no 
right of appeal. 


An application was made before Mr, 
Justice Greaves by the present appellants, 
and they obtained a Rule calling upon 
the opposite party to show cause why the 
award made in these matters should not 
be taken off the file and set aside, or why, in 
the alternative and without prejudice to the 
petitioners, the said award should not be 
remitted, and why an injunction shonld not 
be awarded against the opposite party re- 
straining them and their assignees, servants 


and agents, until the further order of 
this Court, from executing the said 
award, 


As I understand, the award had been 
made against the petitioners, and it had 
been sent by the arbitrator to the Registrar, 
who, in accordance with the rules, filed it, 
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I ought to have said that the arbitration 
was under the Indian Arbitration Act, 
1899, which applies to the Presidenoy 
Towns, and so to Calentta. The rule 
which applies is Rule 12 of Chapter XXIII 
of the Original Side Rules, which is as 
follows :— Where the arbitrators or umpire 
have been requested to filethe award, they 
. shall cause the award or a signed copy there- 
of to be filed in Court in accordance with 
section 11 (2) of the Act, by forwarding 
the same (together with the necessary 
Court-fees for filing) under a sealed cover 
addressed to the Registrar, with a letter 
requesting that the award be filed.” That, 
as appears from the rule, is done in 
pursuance of the provisions of sestion 11, 
clause (2), of the Indian Arbitration Act; 
and, that clause provides, “the cebiteators 
or umpire shall, at the request of any 
party to the submission or any person 
claiming under him, and upon payment of 
the fees and charges due in respeot of the 
_ arbitration and award, and of the costs 
and charges of filing the award, cause the 
award, or a signed copy of it, to be 
filed in the Court;and notice of the filing 
shall be given to the parties by the arbi- 
trators or umpire.” 

The learned Counsel for the appellant 
has argued that there is a right of appeal 
either under the section 104 (f) of the 
Civil Procedure Code or under section 15 of 
the Letters Patent. 

I do not agree with the learned Counsel 
that there is a right of appeal under 
sestion 104 (f) in this case; that section 
provides that “an appeal shall lie from the 
following orders. ` 

3 3. ii 

IN An order filing or refusing to file 
an award in an arbitration without the 
intervention of the Court.” 

I do not think that clause (f) of section 
104 applies to the filing of an award 
under clause (2) of section 11 of the 
Arbitration Act, because an award under 
the latter alsude oan be filed in Court, and 
is in practice filed in Court without the 
intervention of an order by a Judge. In 
my opinion, clause (f) of seotion 104 
obviously refers to proceedings under section 
20 and perhaps other sections of the Second 
Schedule of the Code of Civil Procedure, 
when the arbitration proceedings are under 
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the Second Schedule of the Code. Then 
if the party, under section 20, wants to 
get the award filed, he has to apply to 
the Court, and an order of. the Judge is 
required, and the Judge would make an 
order directing that the award should be 
filed or that the award should not be 
filed, as the case might he. Section 104 
(f), therefore, would apply to such proceed- 
ings, and I do not think, as already 
stated, the section would apply to proceed- 
ings under clause (2) of section 11 of the 
Arbitration Act, under which an award 
san be filed without the order of a Judge. 

But I am clearly of opinion that we 
have jurisdiction to hear the appeal under 
clause 15 ofthe Letters Patent, and, I 
think that there is no doubt that the 
order of Mr. Justice Greaves in this case, 
whereby he refused to take the award off 
the file, was a judgment within the 
meaning of clause 15 of the Letters Patent. 
In a material sense, it finally decided the 
rights of the parties, because, by refusing 
to take tbe award off the file, the learned 
Judge in effeat made the appellant liable 
for the amount of the award, for, if the 
award is put upon the file and remains 
upon the file, then, as pointed out by the 
learned Counsel for the appellant; (it is 
enforceable as if it were a decree of the 
Court under section 15 of the Arbia nga 
Ast, 


For these reasons, 
appeal lies. 
WOODROFFE, J.—I agree. 
Preliminary objection disallowed, 


1 think that an 
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NAGPUR JUDICIAL COMMISSIONER'S 
, COURT. 
MIsceLtangous Petitions Nos. 2-Bayp 3 B or 
1916. 
April 26, 1916, 

Present:—Mr. Stavyon, A. J. C. 
AMOLAK OHAND HERMAJ— 
APPLICANT 
versus 


ISHNAJI—Nown-Appticant, 

Criminal Procedure Code (Act V of 1898}, s. 195—~ 
Sanction to prosecute—Conjlict of opinion between 
Original Court and Appellate Court as to truth of 
evidence-—-Sanction, whether should be granted—Object 
of sanction, 

Where there is a conflict of opinion between an 
Original Court and an Appellate Court as to the 
truth or falsity of any evidence, oral or documentary, 
the case is not one in which sanction to prosecute 
for falsely giving or fabricating that evidence 
should ordinarily be accorded. 

Ram Prosad Roy v, Sooba Roy, 10. W. N. 40, 
followed. 

The object of the law in requiring sanction to 
prosecute is to restrain the exercise of private spite 
or desire for revenge and to secure that, prosecutions 
shall only take place, where the interests of public 
justice make it necessary to have them. 


Chandra Kant Ghose, In the matter of,8 0. W.N. 8 
and Imam Bakhsh v. Crown, 35 P. R. 1889 Cr., followed. 


Application for sanction to proseante the 
non-applicant, 

Mr. P. 5. Kotwal, for the Applicant. 

Mr. 0. B, Parakh, tor the Non-Applicant. 


ORDER.—There are two connected peti- 
tions before me, wz., Miscellaneous Petitions 
Nos. 2-B and 3B of 1916. They arise 
out of the case which ended with my 
judgment in Criminal Appeal No. 43-B 
of 1915 delivered on the 22nd Ostober 
1915. This order will govern the dis- 
posal of both petitions. The applicant was 
convicted of abetting forgery and the use of a 
forged instrument by the Court of Sessions at 
Akola and acquitted by this Court. He ap- 
plies for sanction to proseeate two of the wit- 
nesses upon whose testimony he was convicted, 
one of whom Janu was an approver, applica- 
tion to prosecute whom had to be made ta 
this Court under section 339 (3) of the Crimi- 
nal Procedure Code. These witnesses have 
undoubtedly made contradictory statements in 
different Courts, as pointed outin my said 
judgment. But the applicant's case is as 
it nesessarily must be that it was in the 
statement made at the enquiry and trial 
that the false evidence was given. Those 
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statements were, however, believed to ba true 
by the enquiring Magistrate and the trying 
Judge and though I held them to bə in- 
credible beéause they were contradicted by 
previous statements by the same witnesses 
on the same subject, I was not ina posi- 
tion to find affirmatively that they were 
false, Where there isa conflict of opinion bat- 
ween an Original Courtand an Appellate Court 
as to the truth or falsity of any evidensa, 
the’ case ‘is not one 
in which any sansiion to prosecute for 
falsely giving or fabricating that evidence 
should ba accorded. In Ram Prosad Roy 
v. Sooba Roy (1) it was held not to be 
desirable to give sanction to prosecute in 
a case. in which the Court of first in- 
stanca found to bs genuine an instrument 
which the Appellate Court considered to be 
forged. I would not accept this as an abso- 
lute rule, but ordinarily it would be sound. 
The object of the law in requiring sanstion 
to prosecute in sertain cases is to rastrain 
the exersise of private spite or desire for 
revenge, and to secure that prosecutions 
shall only take place where the interests 
of public justice make it necessary to 
have them. Ohandra Kant (Giose, In the 
matier of (2) and Imam Bakhsh v. Orown 
(3 : I donot think that any publics interest will 
be served or anything but the private ends 
of the applicant in giving sanction to prose- 
oute in this case. Both applications will, 
therefore, be disallowed. 

For the above reasons this application is 
dismissed, 


Applications dismissed, 
(1).1 C. W. N. 400. 
(2) 3 0. W. N. 3. 
(3) 35 P. R. 1889 Cr. 
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CALCUTTA HIGH COURT. 
Criminat Reviston No. 709 of 1917, 
July 6, 1917, 

Present: —Mr. Justica Teunon and Justice 
Sir Syed Shamsul Hnda, Kr. 
RADHANATH KAIBARTA—Accussp—. 
PETITIONER 
VETEUS 


EMPEROR—Opposire Pasty, 
Private Fisheries Act (II of 1889), a. 3 conviction 
under —Bona fides of accused Possession of fishery, 
enquiry as to—Retrial, whether advisable-—-Rubakarj 
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of Commissioner showing possession, copy of, admis- 
sibility of. 

The petitioner, a fisherman acting under the 
authority and at the instigation of certain zemin- 
dars and their ijaradar, fished in a river which was 
claimed by the zemindars as appertaining to their 
estate. On the complaint of the ijaradar under 
Government who claimed that the river appertained 
to a Government khas mahal the petitioner was con- 
victed under section 3 of the Private Fisheries Act: 

Held, (1) that the petitioner could not be convicted 
unless his bona fides had been properly investigated 
andthe question of the possession of the fishery 
had been enquired into; 

(2) that the Magistrate who tried the case was 
wrong..in holding that a rubakari issued by the 
Court of the Commissioner, which showed that the 
fishory was not included within the Government khas 
mahal, was inadmissible in evidence on the ground 
that only a certified copy and not the original order 
was produced; 


(3) that there should not be a retrial of the 
petitioner in view of the fact that he was merely 
a fisherman acting under the authority and at the 
instigation of the zemindars and their taradar 
against whom no proceedings had been taken either 
by the complainant or by the Crown. 

Rule against the order of the Deputy 
.Magistrate, Mymensingh, dated the 14th 
.March 1917, 

Babus Dasarathi Sanyal and Bimal Ohan- 
dra Das Gupta, for the Petitioner. 

Mr. Camell, for the Crown, 

JUDGMENT.—This Rule is directed 
against the conviction of the petitioner under 
section 3 of the Private. Fisheries Act IT 
of 1889, It has been’ found and it 
apparently is not disputed. that the peti- 
tioner did, as a matter of fast, fish in a 
d certain fishery spoken of as river Jaldiar. 
But the essential question in the case was 
whether this river Jaldiar appertained to 
a certain khas mahal spoken of as Bani- 
hala or whether it appertained to the 
adjoining mouzah belonging to certain 
-Chowdhuries of Sherpur, in other words, 
the question really was where should the 
boundary line between these two properties 
be drawn. We are of opinion that the 
question of the true boundary in the first 
place, and in the second place the ques- 
tion of the boha fides of this petitioner, 
who; it appears, was acting under certain 
tjaradars who had obtained a lease from 
the Chowdhuries of Sherpur, have not been 
properly investigated. 

In the frst place the Deputy Magistrate 
says that the parcha, which has been pro- 
duced, proves conclusively that the river 
Jaldiar appertains to the khas mahal 
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We are informed that this parcha is an 
extract from or part of a Record of 
Rights prepared under the provisions of 
Chapter X of the Bengal Tenancy Act. In- 
that case it would seem that it af most 
raises a presumption in favour of the 
complainant who is an #jaradar under the 
Government. But the presumption thus 
raised may be rebutted. Now, in order to 
rebut that presumption the petitioner and 
those who were supporting him in this 
trial produced a certified or attested copy 
of a rubakari issued by the Court of the 
Commissioner of Dacca on the 20th April 
1854. From this it would seem that this 
question as to the boundary between the 
Government khas mahal and the petitioner’s. 
Taluk Pagla was adjudicated in 1854 and 
in preceding years. It further appears 
from the same rubakari that by an order 
of a Deputy Collector the Jola was released 
or removed from the possession of the 
khas mahal authorities and that this order 
having been set aside by the Collector of 
the day, the Collestor’s order again was 
reversed by the Commissioner and as it 
would seem thse order of the Deputy 
Collector restored. 

It is not for us here to say sithout 
further enquiry what exact value is to bé 
attributed to this rubakari. But it is quite 
clear that the ` Magistrate's order, holding 
that this -document is’ inadmissible in 
evidence on the ground that only a 
certified copy and not the original order. 
was produced, is wrong. It may be that 
if this order is to be taken ds one 
definitely fixing the boundary between the 
two mohals and if on evidence it can be 
shown that the Jaldiar referred to in that 
rubakart is identical with the Jaldiar 
now in question, and if no proseedings 
have been taken on the part of the 
Revenue Authorities to have the order of 
the Commissioner rectified and the Jaldiar 
again included within the khas mahal, 
it mey be that it will be extremely 
difficult to say that the petitioner in the 
present case was not acting in good faith; 
Obviously these are questions that shonld 
investigated and possession: 
since the date of the Commissioner's 
rubakart should also have been enquired 
into. In this view it is clear that there 
has been no satisfactory trial of thd 
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questions at issue in this case, and we 
must consequently set aside the conviction 
and sentence. 

- The only. remaining question is whether 
there should be a retrial of this petitioner. 
. Now, it is clear, or af least from the 
papers put before us it appears to be 
clear, that this petitioner who is merely 
a fisherman is acting. under the anthority 
and at the instigation of the ZGemindars 
of Sherpur and their ijaradars. So long 
then as the Crown or the present com- 
plainant does not feel himself ina position 
to take proceedings against these persons, 
we do not think that it is advisable to 
direct a further prosecution of the present 
petitioner, 

We, therefore, make this Rule absolute 
and ‘set aside the sonvyistion and the 
sentence imposed upon the petitioner. 

' The fine, if paid, will be refunded. 

Rule made absolute, 


BOMBAY HIGH COURT. 
CrimrnaL Appeat No, 510 op 1917. 
Marsh 26, 1918 
Present:—Mr. Justice Shah and Mr. 
Justice Marten. 
SOMYA HIRYA MAHAR —Accussp — 
APPELLANT 
versus 


HMPEROR-—Responpenr, 

Criminal Procedure Code (Act V of 1898), ss. 471, 
474, 475—Oruminal lunatic, order as to detention of — 
Procedure—Local Government, power of, to order 
Sad in lunatic asylum—~Lunacy Act (IV of 
1912). . 

Sub-sections (2) and (8) of section 471 of the 
Code of Criminal Procedure were repealed by the 
Lunacy Act (IV of 1912) and the last twelve worda 
of sub-section (1) of the same section were repealed 
by Act X of 1914. [p. 698, col. 1; p. 695, col. 1.] 

Under sub-section (1) of section 471 of the Code of 
Criminal Procedure a Court can order a criminal 
lunatic to be kept in safe custody in such place and 
manuer as it thinks fit. The subsequent discharge, 
detention and transfer to any public lanatie asylum 
referred toin section 474and the delivery of the 
person to a relative under section 475 are matters 
for the Local Government, and not for the Court to 
deal with. The Oourt cannot exercise the powers 
conferred on the Local Government under sections 
474 and 4765, [p. 694, col. 1.] 


Appeal from the conviction and sentence 
passed by the Additional Sessions Judge, 
Khandesh, 
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Mr. £. 9, Patkar, Government Pleader, for 
the Crown. 

PRELIMINARY JUDGMENT. 

Suan, J. (January 22, 1918).—The ae- 
cused is not represented in this appeal. 
We have, however, beard a fair and 
helpful argument from the learned Govern- 
ment Pleader, and the principal point to 
be considered in the appeal is whether 
the accused is shown in this case. to have 
been by reason of wunsoundness of mind 
incapable of knowing the nature of the act, 
or that he was doing what was either 
wrong or contrary to law. 

The accused is aged about 35 and isa 
Mahar by caste. The charge against him 
is that on the 3rd November 1916 he 
gave a fatal blow to his wife with an 
axe, aS a result of which his wife died. 
An intimation was given to the Patil, who 
found the accused in the adjoining room 
occupied by his brother. The investigation 
was completed practically on the same 
day. There is no doubt in the present case 
on the evidence that the accused caused the 
wound which resulted in the death of his 
wife, The accused was committed, to 
the Court of Sessions on the Llth of December 
1916 and when his trial commensed, it 
was found necessary under section 464, Crimi- 
nal Procedure Code, to make an inquiry 
as to whether he was of unsound mind 
and «consequently incapable of making his 
defence. On that question both the Ses- 
sions Judge and the assessors came to the 
conclusion, on the 22nd of January 1917, 
that he was of unsound mind and coon- 
sequently incapable of making his defence. 
Subsequently he was kept under observation, 
and ultimately a report was received from the 
proper authorities in September 1917 that he 
was of sound mind and capable of making his 
defence. As a result of this report, the 
trial of the accused was resumed on the 
22nd of October 1917. The two assessors, 
who assisted the Additional Sessions Judge 
in the further trial of the accused, were 
divided in their apinion as to the mental 
condition of the accused. One of them 
was of opinion that the accused was not 
guilty as he had committed the act in a 
fit of insanity. The other assessor was of 
opinion that he was guilty, though he was 
subject to epileptic fits and was of excitable 
temperament and had committed the aot 
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in consequence of the provocation. The 
learned trial Judge was of opinion that 
it was not shown in the case that at the 
date of the offence he was of unsound 
mind so as to be inoapable of knowing the 
nature of bis act. 

We have considered the whole evidence 
in the case, and though the question is 
by no means free from difficulty, on the 
whole I have come to tha conslusion that 
the evidence in the case is suffisient to 
establish that the acoused was, at the 
date of the offence, of unsound mind and 
incapable of knowing the nature of his 
act or that he was doing what was either 
wrong or contrary to law. it is clear in 
this case that the act was done without 
the aid of an accomplice; there was no 
premeditation, and no attempt to escape, 
on the part of the accused. There was no 
indication of any remorse on his part after 
the act was done and no _ soncealment. 
There was no such motive as could be 
considered adequate in the case of a sane 
person. Undoubtedly there were quarrels 
prior to this occurrence between the hus- 
band and the wife; but there is nothing 
to show that the quarrels bad ever as- 
sumed such gravity as would operate as 
a fairly sufficient motive on the mind of 
the: accused, if he were of sound mind. 
The ev:dence also shows that ke was sub- 
ject to epileptic fits. He had passed a 
sleepless night, and in the morning he was 
found in such a condition on the 3rd of 
November that his relations thought it 
nesessary to treat him. A quack who is 
examined as a witness in the cease pre- 
scribed some ointment for application on 
his eyes. This the accused bitterly re- 
sented; still the ointment was applied. It 
was soon after the application of the oint- 
ment that this act was doneby bim, The 
evidence cf the Patil is important as 
showing the conduct of the accused after 
he was found by him in his brother's 
house. He says: “Somya then began to 
grow excited. Supia and anotber Mahar 
brought him on to the road, when I said 
to them ‘bring him here’. He was inan 
excited state, when they brought him, 
Because he was too wild for the Mahars 
to hold him, I had him bound and put 
him under arrest in the Chavdi.” Thus 
his copdpot on the day, taken along with 


INDIAN CASES, 


[1918 


the fast that he was subjeat to epilaptic 
fits and that in January 1917, that is, 
some time after the date of the offence 
he was found to be of unsound mind and 
incapable of making his defence, shows 
that he was of unsound mind at the 
time of the offence, and not capable of 
knowing the nature of the act or that he 
was doing what was either wrong or contrary 
to law. 

It was argued that the fact of an axe 
having been found concealed in the house 
of his brother is not consistent with 
his unsoundness of mind. I have con- 
sidered the evidence of the Patil`on this 
point. Ido not think it is established that 
the axe was removed by the acansed to 
the plase where it was found, nor is it 
proved that if the axe had been washed 
at all, it was washed by the accused. It 
is quite possible that both these things 
may have been done, if at all, by his re- 
lations, The question of determining the 
unsoundness of mind on a particular day, 
as I have said, is dificult; but on the 
whole I do not see any sufficient ground 
for not giving effect to the inference, 
which the circumstance 1 have referred 
to above naturally suggest. 

I would, therefore, set aside the coon- 
viction and sentence passed on the accused 
and acquit him of the offence, with which 
he is charged. But under section 471 of the 
Code of Criminal Procedure, I would 
direct that he should be detained in ous- 
tody in the jail where he ia at present 
until further orders of the Government, 
and that this case should be reported to 
the Local Government for orders under 
that section. As required by section 470 
I formally record my opinion that the act, 
which would constitute the offence but 
for the unsoundness of mind, was com- 
mitted by the accused. 

Marten, J. (January 22, 1918.)—I agree. 
On the 22nd of January 1917 the then Ses: 
sions Judge, Mr. Murphy, and the two assessors 
all agreed in finding that the accused was 
then insane and incapable of pleading. 
That finding is in accordance with the 
previous opinion of the Civil Surgeon of 
Dhulia, Dr. Cordeiro, viz, that in the 
preceding December the accused was 
insane, The offence was committed on the 
3rd of November 1916, In ‘my opinion 
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having regard to these findings of the Judge, 
assessors and one Doctor and to the other 
evidence in the case as to what took place 
and as to the condition cf the aocused on 
cr about the 3rd November 1916 it would 
be unsafe to convict that man.of murder. 

Under these circumstances I think this 
conviction and sentence ought to be set 
aside and the course taken as indicated by 
my brother Shah, I quite agree that it is 
clear that the man did the act but, in my 
opinion, he did it while insane. 





The case was then sent for the final 
orders of the Government under section 471 
of the Code of Criminal Procedure, 
To this the Chief Secretary to the Govern- 
ment replied :— 

“I am to request that the attention of the 
Honourable the Judges may be invited to 
the fact that sub-sections (2) and (3) of 
section 471 of the Code of Criminal 
Procedure were repealed by the Lunacy 
Act IV of 1912, that the last twelve words 
of sub-section (1) of the same section were 
repealed by Act X of 1914, and that 
Government have no power to order the 
lunatic to be confined in a Lunatic Asylum 
under section 471 of the Criminal Prosedure 
Code. I am at the same time to invite 
your attention to letter No, 2050-C., dated 
the 28th March 1913, from the Government 
of India, printed inthe preamble of Govern- 
ment Resolution No. 6484, dated the 16th 
of September 1913, which points out that 
Courts are competent to pass final orders 
in such cases. Reference is also invited to 
section 24 of the Lanasy Ast. No fresh 
rules of the nature referred ta in paragraph 3 
of the above Resolution have yet been made. 

I am accordinaly to suggest that the 
Honourable the Judges should be moved 
to pass final orders in the matter. I am 
at the same time to refer to Circular No. 
76-B, ordered by the Honourable the Chief 
Justico and Judges to be inserted in tha 
High Court Criminal Circular Order Book.” 

The Criminal Circular referred to ran 
as follows:— 

“76-B. In order to accelerate the process of 
transferring a criminal lunatic froma jail to 
a more proper place of custody, it ts desirable 
that the Court passing an order under section 
471, Criminal Procedure Coda, should direst 

hat the criminal lgnatic in question shall be 
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kept in safe custody ina particular jail and 
shall then be transferred, after the necessary 
arrangements have been made, toa particular 
asylum or to such other asylum as may 
have accommodatior for him.” 





The sase was again put before their 
Lordships Jastices Shah and Marten for 
their érders, and their Lordship3 delivered 
the following ; 
JUDGMENT. 

SHAH, J.—This appeal has been set down 
for further ordersin view of the letter 
received from the Government of Bombay, 
inviting our attention to the repeal of sub- 
sestions (2) and (8) of section 471 of the 
Code of Criminal Prosedure by the Lunasy 
Act of 1912 and of the last twelve words of 
sub-section (1) of the same section by Act X 
of 1914, toa letter of the Government of 
India referred to in the preamble of the 
Government Resolution No. 6484 of the 
16th of September 1913, to sestion 24 of 
the Lunacy Act (LV of 1912) and to Circular 
No. 76 B of the Criminal Circulars of this 
Court, and asking us to pass final orders. 

We have heard the learned Government 
Pleader in support of the view expressed in tha 
letter. In the course of the argument the 
Government Pleader has pressed for an order 
that the appallant in this case beordered to 
ba transferred to the lanatic asylum at 
Thana or such other asylum as may have 
asgommodation for him after the necessary 
arrangements have been made. 

After hearing the appeal on the 22nd 
January last, we ordered, under section 471 
cf the Code of Criminal Procedure, that 
the appellant ba detained in custody in the 
jail where he then was until the further 
orders of tha Government and that the casa 
should ba reported to the Government for 
orders under that section. Oar order was 
practically final and in accordance with 
the provisions of the Code, except that 
the words “under that section” wera inappro- 
priate. It is clear that there is no reference 
to sub sections (2) and (3) in our order 
and none was intended. The repeal of these 
sub sections and of section 472 is not 
relevant for our present purpose. 

The words “and shall report the case 
for the orders of the Local Government’ 
in sub-section (1) of section 471 were rep ealed 
by the Repealing and Amending Act X of 
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1914. This was not brought to our notice 
by the learned Government Pleader at the 
time when we heard the appeal, and speak- 
ing for ‘myself I was not aware of the 
repeal of these words, when we made the 
order on the 22nd January. 

We are obliged to the Government for 
having drawn our attention to it and for 
having pointed out the inaccuracy in the 
order. 

But I think that the inaccuracy is verbal. 
The words were repealed by the Repealing 
and Amending Act of 1914, and, in my 
opinion, it made no substantial change in 
the law relating to lunatieg under the Code. 
The powers of the Court and of the Govern- 
ment were not altered by the repeal of 
_ those words, and the law practically remained 
the same after the repeal as it was before. 

It is clear that under sub-section (1) we 

can order, the person concerned to be kept 
in safe custody in such place and manner 
as we think fit. The subsequent discharge, 
detention and transfer to any public lunatic 
asylum referred. to in section 474 and the 
delivery “of. the’ person to a relative under 
section 475 are matters for the Local 
Government, and not for the Court to deal 
with. It is quite clear that we cannot 
exercise the powers conferred on the Local 
Government under sections 474 and 475. 
“ The learned Government Pleader has not 
referred to any provision of the Lunacy 
Act to show that we can deal with those 
questions, It is not necessary for the purpose 
of this case to examine in detail the 
provisions of the Lunacy Act as to criminal 
lunatios. It is significant, however, that 
under section 91, sub-section (1), clauses 
te) and (e), the power to frame rules for 
the purpose of regulating the confinement, 
care, treatment, and discharge of criminal 
lunatics and their transfer to asylums has been 
conferred upon the Local Government subject 
to the control of the Governor-General in 
Council. Apparently no rules have been 
framed yet by the Local Government, 
and we have not the advantage of having 
the assistance which such rules might afford 
in making the order under section 471 for 
the custody of the person concerned. 

“It is clear that the proper order to make in 
this case is the one which we have already 
made, viz., that the appellant be detained in 
eustody in the jail subject -tọ the further 
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orders of the Local Government. We cannot 
make the order as suggested by the Govern- 
ment Pleader, as the medical evidence in this 
case shows that at the date of the trial the 
appellant was not insane. It would not be 
proper to order his transfer to any lunatio 
asylum, That is a matter which the Local 
Government will have to regulate in 
accordance with the information which they 
may receive as to the menial condition of 
the appellant and the rules which they 
may make as to the transfer of criminal 
lunatics to the lunatic asylums. 

I am not sure that we have any power 
to alter the order as suggested by the 
Government Pleader. Assuming, without 
deciding, that we can modify the order, I 
see no reason to direct that the appellant 
should be transferred to the lunatic asylum 
at Thana. 

The Criminal Circular 76-B must be 
applied with due regard to the facts of 
each case. It is not intended to, and 
cannot, override the discretion which the 
Courts have under section 471, sub-seo- 
tion (1). I would, therefore, order that 
the words “under that section” be omitted 
and the word “further” be added before 
the word ‘crders”’, so that the sentence 
in our order may read as followa:—Bnut 
under section 471 of the Code of Crimmal - 
Procedure the Court directs that he be 
detained in custody in tbe jail where he 
is at present until the further orders of 
the Goverument, and this case should be 
reported to the Local Government for further 
orders.” 

I desire to make it clear that I have 
altered the previous order, as I think that 
the alterations are merely verbal. If it 
had beena question of making any material 
alteration in the order, we should have 
considered whether any notice should be 
given to the accused before making the altera- 
tion. 

MARTEN, J.—I agree. The order made 
by this Court on the 22nd January 1918 
was as follows:— For the reasons given 
in the accompanying judgments, the Court 
sets aside the conviction and sentence and 
acquits the accused of the offence charged, 
But under section 471 of the Code of 
Criminal Procedure the Conrt directs that 
he be detained in custody in the jail 
where he is at present until the further 
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orders of the Government and this case 
should be reported to the Local Government 
for orders under that section. As required 
by section 470 the Court records its 
opinion that the act which would amount 
to an offence but for the unsoundness of 
mind was committed by the accused.” I 
have taken this from the Registrar’s en- 
dorsement on the record. 

By a letter dated the 20th February 
1918 the Bombay Government have ques- 
tioned this order and have suggested that 
the Court should. be moved to pass what 
are described as final orders in the matter. 
In so doing they have asked that our 
attention should be invited to the repeal 
of part of section 471 of the Criminal 
Procedure Code, and to certain other 
matters mentioned in the letter. 

. Within a few days of this letter, the 
case was put down on our Board for dis- 
posal and was duly called on. Unfortunate- 
ly the Government Pleader was en- 
gsged in another Court and consequently 
the case had to be adjourned. My learned 
brother and I have since been sitting in 
separate Courts and hence it was not till 
the 2lst March that we were able to take 
up the case again. On that date the Govern- 
ment Pleader appeared to usto be with- 
out adequate instructions and hence the case 
was adjourned again to the 25th March. 
The delay, therefore, which has taken place is 
unavoidable though regrettable. 

We have now heard the 
Pleader on the subject-matter of the 
Government letter. In the result I think 
that the order of the 22nd January 1915 
is in substantially the proper form and that 
no further orders need be passed by us. 
I say ‘substantially’ because I think it 
would be better to omit the reference to 
section 471 in that part of the order 
which speaks of reporting the case for 
the orders of the Local Government under 
section 471. The section under which 
Government will order whether the 
prisoner is to be discharged or detained 
in sustody or transferred to a publie 
lunatic asylum will be section 474. 
Ib is true as pointed ont by Govern: 
ment that sub-sections (2) and (3) and 
part of sub-section (1) of section 471 
of the Criminal Procedure Code have 
been repealed, But section 474 has 
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not been repealed, and this taken in con- 
junction with section 471 (4) enables 
Government to do what may be necessary 
in the matter. I say this because in the 
letter from Government as also in the 
correspondence therein referred to, sev- 
tion 474 appears to have been overlooked. 
While section 474 stands, the repeals 
referred to in the (Government letter are 


of little practical importance in the 
present case. This indeed might be 
assumed as regards the repeal of the 


last sentence of section 471 (1), for that 
repeal was only effected by a Statute Law 
Revision Act—a class of Act which is usual- 
ly intended to delete unnecessary provisions 
and not to make substantive alterations in the 


‘Statute Law. 


As far as this Court is concerned, section - 
471 (1), as amended, is imperative. We 
are bound to order the prisoner “to be 
kept in safe custody in such place and 
manner as the Court thinks fit.” At- the 
first trial, on the 22nd January 1917, the 
prisoner was found insane and incapable. of 
pleading by the then Sessions Judge, Mr. 
Murphy, and the two assessors. At the 
second trial or hearing, on the 22nd 
October 1917, he was considered sane and 
capable of pleading hy the then Sessions 
Judge, Mr. Dutt, and accordingly the trial 
proceeded. In his judgment Mr. Dutt said : 
“As far as I can make out from his behaviour 
in Court I think he is quite sane though there 
is an expression in his eyes which is not quite 
natural.” The learned Judge also referred 
to a report from Col. Fooks, the 
Superintendent of the Dharwar Asylum, to 
the effect that he saw no signs of insanity 
in the prisoner. 

Whatever ‘then was the condition of mind 
of the prisoner on the 3rd November 1916 
when he committed the act in question or on the 
92nd January 1917 when he was frst tried, 
it would appear that by the 22nd October 
1917 he had resovered his sanity? Prima facie, 
therefore, he is now sane, and accordingly 
I think it would bs quite wrong of us 
to direct his detention in a lunatic asylum as 
has been suggested by the Government 
Pleader. It is surely only common sense 
and common humanity that a sane man 
should not be sent to a Innatic asylum, 
There is of course the possibility that 
thongh outwardly sane he is subject to 
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occasional fits of insanity in which he 
may develop homicidal tendencies or that 
for some other reason he ought to be 
detained in an asylum. That will be for 
the medical experts to determine, and the 
necessary inquiry can be made by Government 
under section 474. But at present there is no 
evidence before us which would justify us 
in sending the man to a lunatic asylum. 
The Government Pleader has referred us 
to Criminal Cirenlar 76-B, but that Circular 
does not seem to me to apply to a cafe 
like the present where the Court on the 
materials before it does not gonsider a 
lunatic asylum to be a proper place of 
custody for the prisoner. 

As regards the repeals, it is interesting 
to note that they have partially eluded 
the vigilance of the text-book writers. The 
1917 editions of Ratanlal and of Sohoni do 
not give the partial repeal of section 471 (1) 
effested by the Statute Law Revision Act 
of 1914. The 1914 edition of Mayne 
does not-notice the repeal of section 471 (2) 
and (3) effected by the Lunacy Act of 
1912. This illustrates the practical ingone 
yenience to legal practitioners of effecting 
petty amendments to an important criminal 
code by different Acts of a oivil nature 
wtih a civil title. Nor is the situation 
made any simpler by the factthat though 
six years haye passed since the Lunacy 
Act was enacted, no rulés have been made 
by Government for dealing with criminal 
lunatios as was contemplated by section 91 of 
the Lunaty Act. It would, however, seem 
likely that the present intention of the 
Legislature isin effect to restore section 471 
(1), (2) and (8). The present Bill to 
amend the Criminal Procedure Code is on 
those lines, and the Committee have reported 
as follows :— We think that when a 
person has once been ordered by a Court 
to be detained as a lunatic, the place and 
method of his detention and the provisions 
for his care, periodical examisation, release, 
eto., should be a matter for the Local 
Government and not for the Courts, and 
we propose to amend this and the following 
sections on these lines,” This really follows 
the previous practice in India as well as 
in England where the usual order has been 
to order the person in question to he 
kept in custody as a criminal lunatic till 
His Majesty's pleasure is known [see 
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Halsbury’s Laws of England, Volume 1X, 
page 242, (section 515); Trial of Lunatics 
Act, 1883 (46 and 47 Vis. 6. 38), section 2 
(2), and Criminal Appeal Act, 1907 (7 Edw. 
VII, a. 23), section b (4).] In England, how- 
ever, the prisoner has to be formally found 
guilty. ln India he is formally acquitted 
under the Indian Penal Code, sestion 84, and 
the Criminal Procedure Code, section 470, 
But even under the Criminal Procedure 
Code as it at present stands, I think that 
under section 471 (1) and (4) and sestion 474 
the Court is. entitled to direat the prisoner 
to be detained pending further orders from 
Government. 

In the result, therefore, I see no reason 
to modify the Court’s order except as 
regards the verbal amendment E have 
already referred to, wiz, to delete the 
words “under that sestion” and insert 
the word “further” before “orders.” 

I will only add that I think it was 
quite proper to bring the matter to our 
attention and that the discussion which 
has ensued has been a useful one. 


Appeal allowed, 


CALCUTTA HIGH COURT, 
CRIMINAL Appeats Nos. 458 ann 459 or 1917. 
January 2, 1918, 

Present :—Mr. Justice Richardson 

and Mr. Justice Beachoroft. 

In Cr. A, No, 458 or 1917 
RAGHU NATH LAL—Accassp— 

APPELLANT ° 

IN Cr. A. No, 459 or 1917 

BUDHU LAL—Acccsep-——A PPALLANT 
Versus 

EMPBEROR—ReseoxDent IN BOTH. 

Evidence Act (I of 1872), ss. 14, 15 ~Facts relating 
to similar circumstances, admissibility of—Penal Code 
(Act XLV of 1860), s. 209. 

In a prosecution under section 209 of the Penal 
Code for having knowingly made a false claim in a 
snit against certain persons, evidence relating to 
other suits brought by the accused against other 
persons may be admissible against the accused 
under sections 14 and 15 of the Indian Evidence 
Act, for the purpose of showing ill-will or animus 
of the accused, and a systematic course pf frand ar 
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a systematic series of fraudulent claims and for 
the purpose of rebutting the defence that the 
particular suit was brought in good faith or any 
suggestion that it was brought under some mistake 
or misapprehension. [p, 698, col. 2.] 

But evidence relating to similar suits instituted by 
other persons is not admissible against the accused, 
unless those suits and the suit instituted by the 
accused are part of the same transaction or the 
result of a conspiracy between them. [p. 699, col. 2.] 

Evidence which goes merely to the character or 
disposition of the accused as a person likely to have 
committed the offence, is generally inadmissible 
against the accused. But evidence which is other- 
wise relevant does not become irrelevant or in- 
admissible merely because it discloses the commission 
by the accused of other offences. [p. 698, col. 2.] 

Section 15 of the Evidence Act covers both 
ae and subsequent similar occurrences. [p. 699, 
col, 1. 


Appeals against the order of the Fourth 
Presidency Magistrate, Calcutta, dated the 
16th July 1917, 

Babus Dasarutni Sanyal, Monmatha Nath 
Mukherjee, Probodh Chandra Chatterjee, Charu 
Chandra Mitter and Santosh Kumar Mitter, for 
the Appellant. 

Sir B. C. Milter and Rai Bahadur Tara’ 
Nath Sadhu, for the Crown. 

. JUDGMENT. 

Apegat No. 458 or 1917. 

RICHARDSON, J.—The case made by the 
prosecution against the aprellant, Raghu 
Nath Lal, is unusual in its character. 

The appellant has or had a small shop 
in Calentta in which he sold pan and it 
may also be that heis a money-lender in 
a small way. He has been tried and 
found guilty on three charges framed under 
section 209 of the Penal Code. The charges 
relate to three suits instituted by him 
against different persons in the Calcutta 
Court of Small Causes on the 26th and 
27th August 1913, 16 is alleged that the 
claims which he made in those suits were 
false to his knowledge and that they were 
made frandulently or dishonestly or with 
intent to injure or annoy the respective 
defendants. 

The defendants are now in tbe position 
of complainanta and the story told on their 
behalf is as follows:—They all come from 
the village of Pamara in the District of 
Patna. The immediate landlord of the village 
is the Jjaradar Ram Hari Lal or his wife 
Zamurat Koeri. A dispute arose between 
Ram Hari Lal aud Jagadish Narayan, the 
son of the Zemindar, in whish the tenants 
became involved to some extent, 
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Land inthe village appears to be held 
on the batai system and in January 1913, 
owing to some apprehension of a breach of 
the pease, proceedings were taken to divide 
the crops between the landlord and the ten- 
ants under section 69 of the Bengal Tenancy 
Ast. The final order in these proceedings 
is dated the 23rd Maroh 1913, There 
were further difficulties abont the cost of 
executing the decree which was drawn up 
under section 70 of the same Act. That 
matter ultimately came before the District 
Judge and was decided favourably to 
the tenants by an order dated 9th Septem- 
ber 1913. 

On the 3rd May 1913, Jagadish Narayan 
instituted a suit against Zamurat Koeri 
and others in the Court of the District 
Judge of Patna, which was afterwards dis- 
missed on the Sth September 1914, 

The case for the prosecution is that upon 
the institution of that suit, Ram Hari Lal 
summoned the tenants to his Cutchery and 
requested them to give evidence on hig 
behalf, which they refused, to do, On this 
occasion the appellant Raghu Nath Lal and 
one Budhu Lal, the appellant in another 
similar case, were present, both men 
being connected by marriage with Ram 
Hari. 

On the Sth August 1913, Budhu insti- 
tuted seven suits in the Caleutta Smal] 
Cause Court against various tenants claiming 
from them sums ranging from Rs, 155-8.0 
to Rs. 811. 

Similarly on the 206th and 27th August 
1913, Raghunath instituted twenty-two snits 
against tenants claiming amonnts from 
Rs. 26.5.0 to Rs. 15 12.0, 

Tt also appears that on the 5th and 15th 
July 1913, Lachman Prasad, said to bea 
servant of Ram Hari, instituted eight suits 
against tenants in the Small Cause Court 
at Patna, claiming amounts from Rs, 475 
to Rs. 63. These suits were dismissed, one 
on the 12th September 1910, and the re- 
mainder on the 15th September 1913. 

The Caloutta suits had a somewhat 
longer history. In the first instance, 
Raghunath, in twelve of his suits, obtained 
ex parte deorees but on the 3rd December 
1913, the tenants presented a petition tg 
the District Magistrate of Patna, making 
certain allegatiors, This led to the 
matier being placed in the hands of ile 
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Criminal Investigation Department with 
whose assistance the tenants came to Cal- 
sutta and entered their defence. New 
triala were ordered in the twelve suits 
decreed ex parte and all the suits, those 
brought by Budhu as well as those brought 
by Raghunath, came on for trial on the 23rd 
March 1914. Raghunath and Budhu as 
plaintiffs produced no evidence but each 
offered to abide by a special oath to be taken 
by the defendants facing the Ganges. The 
defendants, or the principal defendants in 
each case, took the oath and denied their 
liability for the sums claimed. The learned 
Small Cause Court Judge, Mr, Panioty, 
accordingly dismissed the several suits and 
in each case ordered that "compensation 
should be paid to the defendants, 

Sanction to prosecute Raghunath and 
Budhu was then applied for. It was at 
first refused but as the result of proceedings 
to which it is unnecessary to refer in detail, 
such sanction was subsequently, on the Sth 
February 1917, granted by the High Court 
in respsot of three of the suits brought by 
Raghunath and three of the suits brought 
by Budhu. Two separate cases were then 
instituted, which came before the 4th Presi- 
denoy Magistrate, Mr. K. B. Das Gupta, for 
trial. The learned Magistrate has, as already 
indicated, convicted both men and we are 
now dealing with the case of the appellant 
Raghunath. 

At the hearing of the appeal we were 
taken through the whole of the evidence, 
which I have again considered, and on the 
merits I have no difficulty in agreeing with 
the learned Magistrate in his sonclusion 
that the three charges against Raghunath 
are fully proved and established. 

Raghunath’s story is that in 1912 the 
tenants of this remote village went in a 
body on pilgrimage to Puri. On their way 
back, in October of that year, they came to 
Caleutta and lodged at the Jain Dharmsala, 
It is said that on that occasion they borrow- 
ed the several sums for which the suits 
were subsequently brought. I am _ satisfied 
with the learned Magistrate that the evi- 
dence on which this story rests, oral and 
documentary, 18 worthless. This applies to the 
‘Puri Panda, a priest, and his pilgrim book, 
the entry in the Travellers’ Register kept at 
the Dharm-ala and Raghunath’s own 
Bathchitta book, In 1912 the priest was 
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only 16 years old and neither he nor his 
book found fayour with the Magistrate, 
The entry in the Travellers’ Register pur- 
ports to bein the handwriting of Nathni 
Pandey. The latter was a witness for the 
prosecution but the entry was not put to 
him in cross-examination. As to the Hath- 
shitta book the entries adduced relate only 
to the twelve suits which were decreed eg 
parte and it is impossible to suppose that 
the rest of the money was lent by Raghu- 
nath without any writing. Moreover, there 
is evidence showing that several of the 
tenants could not have been in Caleutta 
at the time. The whole story for the 
defence must be rejected as false. 

Apart from the merits, however, the 
learned Pleader for the appellant strongly 
urged the plea that the trial was vitiated 
by misreception of evidence. Heurged: . 

(1) That the evidence relating to the 
suits brought by the appellant other than 
those specified in the charges was irrelevant, 
" (2) thatat any rate the learned Magis- 
trate erred in admitting evidence of the 
falsity of the suits brought by Budhu and 
Lachman Prasad. 


As to the suits brought by the appellant 
himself, we are of opinion that the evidence 
relating to them was properly admitted 
under sections 14 and 15 of the Evidence 
Act for the purpose of showing the ill- 
will or animus of the appellant towards the 
defendants in those suits as a body, for the 
purpose of showing a systematic course of 
fraud or a systematic series of fraudulent 
claims and for the purpose of rebutting 
the defence that the particular suits specified 
in the charges were brought in good faith 
or any suggestion thatthey were brought 
under some mistake or misapprehension. 
The principle is that while evidence which 
goes merely to the character or disposition 
of the accused as a person likely to have 
committed the offence sharged is generally 
inadmissible (section 54, Evidence Ast), 
evidence which is otherwise relevant does 
not become irrelevant or inadmissible merely 


because it dissloses the commission 
by the accused of other offences 
[Makin y. Attorney-General for’ New 


South Wales (1), Dereccor of Public Pro- 


(1) (1894) A. 0.57; 63 L J. P. C, 41; 6 R, 873; 69 
L. T. 778; 17 Cox C. C, 704; 58 J. P, 148, 
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secufions v, Ball (2)]. This principle is 
as applicable to evidence relevant under 
seotions 14 and 15 as to evidence relevant 
under any other section of our Act. In 
their application to offences, section 14, no 
doubt, overlaps section 15, in so far as it 
covers either by itself, or in conjunction 
with other sections such as sections 9 and 
11, not only those cases when the state 
of mind of the accused is properly an 
element in proving the commission ` by 
the accused of the physisal ast vharged 
[Director of Public Prosecutions v. Ball (2)], 
or in proving by way of his intention or 
state of mind that it was the aceused who 


committed such act [Illustrations (o) and. 


(p) of section 14], but also those cases 
where the physical aot charged may be 
neutral in its character and may depend for its 
innocence or guilt on the state of mind of 
the accused at the time [Llustrations (a) 
(b) and. (2) of section 14). Cases of the 
latter description, where there is conduct 
indicating system, fall more particularly; 
however under section 15 and the rule there 
enacted is illustrated by a number of English 
cases, the more resent beginning with Makin 
y. Attorney-General for New South Wales (1). 
Reference may be made to the cases cited as 
Queen-Empress v. Vajiram (3), Emperor v. 
Debendra Pershud (4) and Amritalal Hazra 
y. Emperor (5), to which may be added 
Rex v. Boule (6). So far as section 14 
applies to the present case, the evidence in 
question is alearly within explanation (1) 
of the section, which is important, and as 
regards section 15 it is also clear that the 
suits are a series of “similar ocourrences” as 
the expression is there used. 

It has been held in England that the 
transactions indicating system may he pre- 
vious or subsequent to the offense charged 
[R. v. Mason (7)], and there can be no doubt 
that section 15 covers both previous ard 
subsequent similar occurrences [Emperor v. 


(2) (1911) A. O. 47; 80 L. J. K. B. 689; 104 L. T. 
47; 22 Cox. C. O. 864; 65 5. J. 190. 

(3) 16 B. 414; 8 Ind. Dec. (N. s ) 755, 

(4) 2 Ind. Cas. 601; 36 C. 573; 9 C. L. J, 610; 13 0, 
W. N. 973; 10 Cr. L. J. $1. 

(5) 29 Ind. Cas. 513; 42 O. 957 at p 998; 190. W. 
N, 676; 21 0. L. J. 331; 16 Cr. L, d. 497. 

(6) (1914) 3 XK. B. 339; 83 L. J. K. B. 1801; 111 L, 
T, 638; 78 J. P. 390, 58 S- J. 673; £0 T. L. R. 521. 

(7) 10 Cr. App. Rep. 169, - 


INDIAN OASES. 


699 


Debendra Pershad (4)], Nothing turns, there- 
fore, on the order in which the different suits 
were filed, 

Sections 14 and 15 were more especially 
referred to in the argument bnt, in our 
opinion, the different suits instituted are so 
connected in point of time and circumstances 
as to form part of the res geste or part 
of the same transaction within the meaning 
of section 6 of the Evidence Act. The 
witnesses could hardly have told the story 
without mentioning all the suits. In an old 
case Lord Hllenborough said: “If sevaral 
offences do so intermix and blend theme 
selves ae ca other, the detail of the 
party's whole conduct must he 2 
LR. v. Whiley (8)]. si 

As regards the cases instituted by Budhu 
and Lachman Prasad, there is mash more to 
be said for the learned Pleader’s argument. 
No doubt the prinsiple again applies that 
evidence otherwise relevant is not shut out 
merely because it discloses the commission 
by a third person of an offence and it makes 
no difference that such offence, is similar 
to that for which the accused “is being 
tried. But the evidence tendered must be 
shown to be relevant. Mr, Mitter, appear- 
ing for the Crown, referred in this oson- 


‘nection to sections 6,7, 8 and 11 of the 


Act. But take section 6. Tke suite insti. 
tuted by Budhu are nct part of the same trans. 
action as the suits instituted by the appel- 
lant unless there is some nexus or connection 
between the two men or the two sets of suits. 
The only connection that can ba suggested 
is that the suits of both men were tho 
result of a conspiracy between them, The 
difficulty is that no conspiracy was charged 
and from the materials before us, it does not 
appear that apart from the formal charges 
any case of conspiracy was definitely put 
forward at the trial, nor has any conspiracy 
been found. 

Similar observations may be made ag to 
the other sections relied upon for the prose- 
cution, In my opinion, therefore, the eyi- 
dence now in question ought to be excluded. 
But even if it be excluded, no great stress 
was aid upon ìt by the Magistrate and the 
remaining evidence against the appellant 
is so overwhelming as to leave no doubt 
that he was propelry convicted. 


(8} (18C4) 2 Leach C. Q, 988 at p. 985, 


-= 
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The appeal, therefore, in my opinion, must 
"be dismissed, and the appellant must undergo 
the remainder of the sentence imposed upon 
him. 

Beacuorort, J.—I agree. 

AppeaL No. 459 or 1917. 

This appeal is preferred by Budhu, He, 
like Raghunath, has been convicted on three 
charges framed under section 209 of tha 
Penal Code, The two cases bear a olose 
resemblance. The facts are similar and in 
part identical: the two trials followed similar 
or parallel courses and the arguments ad- 
dressed to us proseeded on similar lines, 
As regards the evidence admitted, the oon- 
slusion must be the same as in Rughunath’s 
case, that is to say, the learned Magistrate 
in trying Budhu was right in admitting evi- 
dense relating to the suits brought by 
Rudhu himself, but as against him the 
evidence relating to the institution of suits 
by Raghunath and Lachman must be ex- 
cluded. 

In Budhu’s case, however, the effect of 
this exclusion on the propriety of Budhn’s 
conviction has to be considered with special 
reference to certain dosumentary eridence 
which he adduced in defence and on which 
the learned Pleader appearing for him 
strongly relied. 

Budhu instituted seven suits. He has 
now produced five promissory notes with 
the date 25th September 1911, purporting 
to bear the thumb impressions of the res- 
pective defendants in five of those suits. It 
is not disputed that these thumb impressions 
are correct, in the sense that if not genuine 
they are copies of genuine thumb impressions. 
The question is whether these documents are 
genuine documents or forgeries, os the 
learned Magistrate has found. 

It is now notorious that thumb im- 
pressions can be reproduced by a simple 
mechanical process and the following con- 
siderations arise. 

There are seven suits and only five docu. 
ments. lt is said that the documents on 
which two suits were based have been 
lost. These two suits are the suits to which 
the first and third charges relate and in 
each of those suits there were two defend- 
ants. In the five suits for which docu- 
ments have been produced there was only 
one defendant. The Magistrate makes the 
point that it would be easier to manufac- 
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ture such documents in those cases where 
only one defendant was concerned than in 
those eases where two defendants were con- 
cerned. 

No such documents were produced in the 
Small Cause Court either when the plaints 
were filed or subsequently, although in the 
course of the final hearing before the 
suits were finally dismissed in March 
1914, Budhu was challenged to produce 
them, 

If genuine documents of this description 
were in Budhu’s possession during the pen- 
denoy of the suits in the Small Cause 
Court, it is difficult to suppose that he 
would not have pressed his claims and that 
he would have offered to abide by the special 
oath of the defendants. The total amount in- 
volved in the seven snits was R3. 1,409, a 
considerable sum to a man like Budhu or 
indeed to anybody. 

Not one of the five documents is signed, 
althongh there is evidence ancepted by the 
Magistrate that the defendant Magni or 
Mangroo Barahi, whose thumb impression 
appears on one of them, ean sign his 
name, : 

“The learned Magistrate has found on the 

evidence that none of the defendants were 
in Caleutta at the time these documents 
purport to have been made or ever visited 
Calentta. We can see no reason for not 
ascepting that finding and, if accepted, the 
finding is conclusive, 

lt was argued on Budhu’s behalf that the 
prosecution has not shown how he came to 
have access to any original thumb im- 
pressions of the five defendants. But if 
regard be had to his connection with Ram 
Hari, no insuperable difficulty arises. The 
documents, if must be remembered, were not 
produced till the case came on for trial be- 
fore the Magistrate. 

1f the doouments are forgeries, as in the 
opinion of the learned Magistrate and in 
our opinion they are, the case against Budhu 
is as strong as, if not stronger than, the 
case against Raghunath. In neither case, 
it should be observed, bas the Magistrate 
laid any particular stress on the evidence, 
which, as it seems to us, should be ex- 
eluded. In both eases the conclusion rests 
principally and substantially on evidence to 
which no exception can betaken. As we 
have said, the finding in Budhu’s gase that 


~ 
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the defendants in his suits never same to 
Calcutta, either in September 1911 or at 


any other time, is a complete answer tə the 


defence set up. 

We are satisfied that Budhu has been 
rightly convicted and that his appeal must 
be dismissed, He must surrender to his 
bail and undergo the remainder of the sen- 
tence imposed upon him. 

Appeals dismissed, . 





ALLAHABAD HIGH COURT. 
Criminar Revision No. 332 or 1918, 
July 6, 1918. 
Present:—Justice Sir P. O. Banerji, Kr, 
ISHWARI DUTT—Aocussn— APPLICANT 
tersus 
EMPEROR— Opposite Py 

Criminal Procedure Code (Act V of 1898), s. 110— 
Security for good behaviour — Desperate and dangerous 
character—Promoting litigation. 

The mere fact that a man has influence with the 
Patwaris and promotes litigation, without there 
being anything to show that he habitually takes or 
attempts to take money from litigants by offering 
to them threats to support their opponents, would 
not raise the inference that he is so dangerous or 
desperate that his being left at large would be 
hazardous to the community within the meaning of 
section 110 of the Criminal Procedure Code. 


Criminal revision from an order of the 
District Magistrate, Garhwal, dated the 6th 
May 1918. 

Messrs. O. R. Alston and K. N. Laghate, 
for the Applicant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 
JUDGMENT.—The applicant Ishwari Dutt 
een ordered to furnish security for 

iour. The charge against him 
wally committed extortion 
dangerous that 
security was 
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Assuming the evidence on these points to 
be trne, they would not necessarily raise 


the inference that he committed ox: 
tortion or attempted to do so. In pro- 
moting litigation he may have been 


supporting the right party. If, of course, 
it was shown that he habitually took or 


‘attempted to take money from litigants 


by offering to them threata of supporting 
their opponents, that would be a case of 
extortion or attampted extortion. But no 
such instance, as I have said above, has 
been found against him. His having 
influence with the Patwaris would not raise 
the inference that he was so dangerous 
and desperate that his being left at large 
would be hazardous to the sommunity. It 


must be shown that he had suoh a 
reckless disregard of the safety of the 
person and property of his neighbours 


that his being at large would be detri- 
mental to the community, and if that 
were proved be would be a man ofa 
desperate and dangerous character within the 
meaning of section 110, This was held in 
Wahid Ali Khan v. Emperor (1). The pre- 
sent case does not some within the purview 
of any of the clauses of section 110, and, 
therefore, the order passed against the 
accused was not justified. I accordingly 
set it aside and direct that Ishwari Dutt 
be released if he is in custody and that 
his security bonds bedischarged if security 
has been furnished. 
Order set aside. 


(1) 11 0. W. N. 789; 6 Cr. L.J, 1. 





CALCUTTA HIGH COURT. 
ORIMINAL Revision No. 460 or 1918 
Jane 14, 1918. 
Preseni:—~-Sir Lancelot Sanderson, KT. 
Chief Justice, and Mr. Justice 
Beacheroft, 
Serarant A. R, MILTON—Peritioner 
versus 


& Mrs. SHERMAN—Opposite PARTY,” 


nan representing himself as bachelor 
rmission of complainant 


Code (Act XLV of 1860), s 417—Cheating — 
and 
to court his 


+ 
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Accused, a married man, represented himself as 
a bachelor tothe complainant and proposed for the 
hand of his daughter, The complainant accepted 
him as his future son-in-law and admitted him to 
his house. Shortly afterwards the «complainant 
found out that the accused was a married man. He 
thereupon asked his daughter to give up the 
accused, but the daughter, instead of doing so, left the 
house and went to the accused, by whom she was 
alleged to have been seduced, The accused was 
tried for and convicted of an offence under section 
417 of the Penal Code. It was alleged that the 
seduction had caused harm to the complainant in 
mind and reputation: 

Held, that the seduction having taken place after 
the deception practised by the accused had been 
cleared up, it could not be said tobe the natural 
consequence of the deception and that, thorefore, the 
accused was not guilty of cheating. [p. 704, col. 2; 
p. 705, col. 1.] 


Messrs. E. Norton, Gregory, K. N. Cheudhury 
and Babu Jotish Chandra Hazra, for the 
Petitioner, 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 

JUDGMENT, 

SANDERSON, C. J.—In this case a Rule 
was issued at the instance of Sergeant 
R. Milton calling upon the Chief Presidensy 
Magistrate to show cause why the convic- 
tion of and the sentence passed on the 
petitioner should not be set aside on 
grounds l and 2 mentioned in the peti- 
tion. The grounds referred to are (1) 
that upon the facts of this case no offence 
under section 417, Indian Penal Code, has 
been made out against the petitioner, and 
(2) that the learned Magistrate’s judgment 
is vitiated by the admission of evidence 
subsequent to the alleged cheating, and 
the said evidence has materially influenced 
the learned Magistrate’s desision. 

Now, this is a case out of the ordinary ; 
and, the facts may be shortly stated. 

It appears that before the 23rd of 
March of this year the petitioner had 
become engaged to a girl called Mildred 
Dorothy Sherman, the daughter of Mr. P, 
J. Sherman, who lived at 10 Snudder 
Street, Apparently, either on the 23rd of 
March or shortly before the 23rd of March, 
according to the case for the proseontion, 
the petitioner proposed to the girl’s father 
for the hand of his daughter, and the 
upon Mr. Sherman asked the petitj 
if he was unmarried, and the pe 
is alleged to have assured hi 
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has found in favour of the prosecution 
story in that respect, and has held that 
that question was asked by Mr. Sherman 
and that the petitioner replied by saying 
that he was unmarried. The petitioner’s 
case was that he did not say what Mr, 
Sherman swore that he had assured him, 
To my mind that is quite immaterial, 
because it is clear that the petitioner was 
asking the father’s leave to te engaged 
to his daughter and if he did not speci- 
fically say that he was unmarried, he 
impliedly represented that he was an 
unmarried man. The very fact of his 
asking the father to be allowed to ke 
engaged to his daughter involved an 
implied representation that he, the peti- 
tioner, was unmarried. The father gave 
his consent to the proposal, and the peti- 
tioner was admitted to the father’s house 
and was accepted as his future son-in-law 
until on or about the 24th of April, when 
certain information was brought to the 
father, in consequence of which the father 
charged the petitioner by a letter with 
being a married man having a wife and 
two ohildren in England. Upon such 
charge being made the petitioner admitted 
the fact, and, as I understand, wrote 
two letters, one to the father and one to 
the girl, admitting that he had been 
wrong, but asserting his devotion to the 
girl, saying that he had never really cared 
for his wife and that he was under the 
impression that she was suffering from an 
incurable disease and it would not be 
long before she would depart this life. 
It appears that in one of his letters he 
went so far as to say that he was prepare 
to take a beating from the father if 
he wished to give him one. These two 
letters were delivered, as I understand, on 
the morning of the 265th of Apri 


| 


\ 
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by the deception which the petitioner 
practised upon them, but by the girl leaving 
her parents’ house and in consequence of 
the alleged sedaction of their daughter which, 
they believed, had taken place on or after 
the 28th of April. This alleged fact took 
place after the deseption came to an end 
and cannot be said to be the natural 
result of the deseption. 

For these reasons I think this 
ought to be made absolute. 

Speaking for myself I must say that 
the sondust of the petitioner cannot be 
too strongly condemned. The petitioner 
himself realised the nature of his condast 
and said in his letter he deserved a beating 
at the hands of the father and he was 
prepared to take it: and, one cannot help 
sympathizing with the feelings of Mr, and 
Mrs. Sherman, but this is not the question 
wé have to consider. We are here tosee 
whether the facts of this case have brought 
it within the terms of section 417 as 
explained by the terms of section 415, 
Indian Penal Code. For the reasons I have 
given in my judgment the facts do not 
bring the case within that section, and, 
consequently this Rule ought to be made 
absolute, the conviction set aside and the 
petitioner dissharged from his bail-bond. 

As regards the second point, having 
regard to what I have said, it is not neces- 
sary for me to deside this question, namely, 
as to whether tke fact of the sedustion 
ought to bave been admitted in evidence. 
The learned Counsel in suppori of the Rule 
based anargument upon that point, but it is 
really not necessary for us to decide that, 
because we have already disposed of the case 
upon the other point. I would only remark 
that having regard to the fasts of this 
case it cannot be said that the seduction 


Rule 


was the natural consequence of the 
deseption which was practised on or 
about the 23rd of Maroh, and whish 


deception came to an end on the 24th or 
25th of April. The alleged seduction not 
having taken place nntil the 25th at the 
earliest, when all the facts were known to the 
girl, ib cannot be said to be the natural 
consequence of the deception which had 
been practised. 

The learned Counsel asked us to hold 
that no seduction had taken place, butas 
regards this point, as I baye already said, 
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we are not ina position to express 
opinion one way or the other. 
Beacucrost, J.—I agree. 


any 


Rule made absolute, 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL Appeat No. 4o0r 1918. 
January 25, 1918, 
Present :—Sir. Henry Drake-Brockman, 
KT., J. O. 
KAMODA— APPELLANT 
versus 


E M PE ROR- RESPONDENT. 

Evidence Act (I of 1872), s. 28 — Confession, whether 
must be accepted or rejected in entirety. 

Although a confession must bo taken asa whole 
and considered along with the admitted facts of 
the case, the accused being judged by his whole 
conduct, the Court is at liberty to disregard any 
statement contained in the confession which ib 
disbelieves. [p. 707, col. 1.] 

(Case-law discussed.) 


Appeal against the decision of the Sessions 
Judge, Jubbulpore, in Sessions Trial No, 25 
of 1917, dated the 23rd November 1917. 

The Hon'ble Mr. G. P. Dick, Standing 
Counsel, for the Crown. 


JUDGMENT.-The appellant Kamoda 
Gond aged 25 years and his fellow-villager 
and co accused Samni Gond aged 19 or 20 
have been convicted and sentenced to trans- 
portation for life for the murder of Jonhu 
Baiga. The assessors considered that the 
gonviction should have been for causing 
hurt only. Samnias well as Kamoda has 
appealed and both appeals are disposed of 
by this judgment. 

Jonbu Baiga was 25 years old and accord- 
ing to the Sub-Assistant Surgeon, who con- 
dusted the post mortem examination on the 
24th July last, was stronger than either of 
the appellants. His dead body was found 
tied to a bamboo with his own dhotz early 
on the morning of Monday the 23rd July. 
He had been missed on the previous even- 
ing and the fact was reported at the Mghad- 
wani station house, three miles away, at 
mid night. Barly next morning before the 
Polise arrived, both the appellants confessed 
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“to the mukaddam Bhuru (P. W. No. 3) and 
showed not only the dead body but siso the 
spot in the field of one Nihali where Jonbu was 
killed: the distdnce between the two places 
is about 435 yards. Bhuru was not cross- 
examined by either appellant and when ex- 
amined by the Sessions Judge they both ad- 
mitted that Bhuru had told the truth. Even 
at this early stage Kamoda asserted that 
Samni's father Ganga bad taken part in the 
murder while Samni denied this. 

On the arrival of the Police Ganga as 
well as tbe appellants was arrested, and on 
the afterncon of the 28th July each of the 
appellants made a detailed confession to 
the Ist class Magistrate who subsequently 
committed tbem for trial. The confessions 
were repeated on the 22nd August when 
the Committing Magistrate examined the 
accused: these later statements include 2 
new detail, namely, that Jonhu was drag- 
ged from Nihali’s field tothe Nerbudda. In 
neither statement did Kamoda implicate 
Ganga and that person was discharged by 
the Committing Magistrate, 

At the commencement of the trial both 
the appsllants pleaded not guilty, but after 
the Public Prosecutor had opened the case 
they withdrew these pleas and substituted 
the following :— 

Kamoda.— Ganga and Samni came for 
me in my field and got me to join them 
and we three killed Jonhu with our fists, 
and we three carried his body to the Ner- 
budda and threw it away there.” 

Samni.— Only I and Kamoda were con- 
cerned in the murder of Jonku. We 
killed him with our fists, and the two of 
us carried the body to the Nerbudda. My 
father was not concerned in it.” 

When examined Fy the Sessions Judge 
Kamcda repeated his allegation that Ganga 
took partin the murder. Both he and Smni 
denied that they tied Jonhu’s corpse to the 
bamboo which was found with it. Kamoda 
repeated his explanation of the murder, but 
Samni made no further statement on the 
point. When required to enter upon their 
defence, each said that he killed Jonhu bat 
did not mean to kill him. 

The medical evidence shows that death 
wasedue to dislocation of several cervical 
vertebræ and indicates that the neck had 
been violently twisted. The assessors ag- 
cepted the confessions in full and considered 
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that the appellants must have beaten Jonhu 
with their fists on being attacked by him 
with his parena (ox-goad): the injuries to 
the neck they attributed to dragging from 
the scene of murder to the river. The learn- 
ed Sessions Judge declined to believe that 
Jonhu assaulted the appellants with his goad, 
as alleged in their confessions snd consider- 
ed that the injuries to the neck indicated 
conspiracy and deliberation. 

In appeal Kamoda declares that he has been 
falsely accused and had no reason to kill 
Jonbu, but attempts no explanation of his 
confessions. Samni’s grounds of appeal are 
not clear, but he apparently means to admit 
that there was a quarrel between Kamoda 
and Jonhu at which he (Samni) was present 
without taking any part. That the appel- 
lants took Jonhu’s life cannot, in my opinion, 
be doubted, They have confessed on 5 distinct 
occasions, namely, on the 23rd July, the 
28th July, the 22nd August and twice on 
the 22nd November. The only question 
for determination seems to be whether the 
Sessions Judge was justified in refusing to 
believe the confessions in their entirety. The 
ordinary rule is that a prisoner’s confession 
must be so taken: See Queen v, Sherk Eoodhoo 
(1) and Queen v, Netyo Gopal Dass Byragee (2). 
It was, however, held in Rea v. Higgins (3) 
that cne part of a confession mày be credited 
and not another. In Rew v, Olewes (4) 
Littledale, J., charged the Jury in a case of 
murder that if the prosecution wished to 
make out that the prisoner did more than 
was stated in his confession there should 
be some evidence of that, and also held 
in the course of the trial that though a con- 
fession made by the prisoner must be taken 
altogether, and it is evidence for the 
prisoner as well as against him, still the Jury 
were at liberty to believe one part of it and 
disbelieve another. In Rez v. Jones (5) the 
law was thus laid down:— 

“There is no doubt that if a prose- 
cutor uses the declaration of a prisoner, 
he must take the whole of it together, and 
cannot select one part and leave another; 
and if there be either no other evidence in 
the case, or no other evidence incompatible 


(1) 8 W. R. Or. 38. 

(2) 24 W. R, Cr. 80. 

(3) (1828) 3 Car. & P. 603. 
(4) (1829) 4 Car. & P, 221, 
(5) (1826) 2 Car. & P. 629, 
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with ib, the declaration so adduced in evi- 
dence must be taken as true. But if, after 
the whole of the statement of.the prisoner 
is given in evidense, the prosesutoris in a 
situation to contradict any part of it, he is 
at liberty to do so; and then the statement 
of the prisoner, and the whole of the other 
evidence, must be left to the Jury, for their 
consideration, precisely as in any other oase, 
where one part of the evidence is contra- 
distory to another.” 

Similarly it was laid down by Candy, J., in 
Queen-HEmpress v. Dada Ana (6) that though 
a coufession must be taken as a whole and 
considered along with the admitted fasts of 
the case, the accused being judged by his 
whole conduct, the Court is at liberty to 
disregard any self-exculpatory statements con- 
tained in the confession which it disbelieves. 
The learned Judge sited Reg. v, Amrita 
Govinda (7) where, however, there was evi- 
dence besides the statement of the accused. 

The story told in the sonfessions is that 
while the appellants were smoking with 
Jonhu in Nihali’s field, he threatened to make 
their wives his mistresses and enraged by 
their remonstrances attacked them with his 
parena, whereupon they seized and beat him 
with their fists. The Sessions Judge gon- 
sidered this story inherently improbable. 
His view is thus expressed:— 

“I cannot believe thata single man would 
deliberately taunt two Gonds in a lonely 
field about their wives, and wantonly attask 
them. The sondust is overbearing beyond 
belief, and is also extremely rash. Fur- 
ther, no goad stick was found on the spot, 
but an axe was. I hardly think that the 
Polise would suppress a goad-stick and produce 
an axe, if there was any chance whatso- 
ever ofa plea of self-defence being put up. 
Lastly, the: accused have implicated them- 
selves clearly enough, but their confessions 
are not entirely disingenuous. They are still 
at loggerheads about Ganga’s share in it, 
and I am inclined to think that Ganga was 
one of the murderers. Yet in their sconfes- 
sions both accused omit the name of Ganga. 
They have told a great deal of truth, but 
not the whole truth by any means.” 

It is true that an axe was found 24 yards 
away from where Jonhu was killed and 
that the mukaddam Bhuru has identified it 


(6) 15 B. 452 at p. 479; 8 Ind. Dec. (N. s.) 808, 
(7) 10 B, H. O. R, 497 at p. 500. 
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But if does not appear that 
either of the appellants had any weapon 
whatever and if Jonhu was armed with an 
axe, he may have considered himself safe, 
It is not open to us at this stage to treat 
Ganga as having been with the appellants. 
The fact that no goad is proved to have 
been found on the spot may be explained by 
an omission to look for one, According to 
the appellants Jonhu had been ploughing 
and itis quite likely that hehad a parena 
with him as well asan axe. It seems to 
me not improbable that Jonhu calculated 
on impunity and was overwhelmed by a 
sudden assault, which deprived him of an 
opportunity to use his waapon or weapons, 
The axe may have been seized and flung 
to a distance, while the parena owing to 
its length would be too clumsy to use at 
closa quarters. Inthe circumstances I think 
the Sessions Judge was wrong in refusing 
to accept the appellants’ story. 

He has relied to some extent upon tha 
statement of the appellant Kamoda’s wife 
Bhagi (P, W. No. 1), who is Bharu’s daughter, 
that Kamoda told her on the night of the 
22nd July that he had killed Jonhu on 
suspicion of having improper relations with 
her. This communication should not bave 
been admitted in evidence without obtaining 
the previous consent of Kamoda: see section 
122, Indian Evidence Act. The point is not 
of much importance, inasmuch as at the 
close of Bhagi’s deposition both the appel- 
lants declared that she had spoken the truth, 
but the express provision of law should not 
have been contravened. Nor is the oome 
munication inconsistent with the appellanta’ 
story. The Judge regarded the appellants 
ag having “boasted” to Bhagi and Aklo 
(P.W. No.2) respectively that they had killed 
Jonhu, but their depositions are not indica- 
tive of any boasting. He also drew an 
adverse inference from the fact that the 
appellants made no attempt to conceal the 
murder when the villagers turned up to 
search for Jonhu early on the 28rd July, 
but surely they would be mora likely to 
confess to the killing if they had some 
excuses than if they had committed a sold- 
blooded and premediated murder. 

In my opinion the appellants aree entitl- 
ed to the benefit of sub-section (1), 
section 3800, Indian Penal Code. They 
used no weapon upon the deceased and 
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unless there is some truth in their state- 
ments abont his behaviour to Bhagi and 
Aklo we are without any motive for the 
killing, That they intended to cause death 
must be inferred from the fatal injuries 
actually caused and I agree with the 
Sessions Judge that if mere sastigation 
was intended, the course of twisting the 
neck would not have been adopted. 

1 set aside the finding that the appel- 
lants are guilty of murder and convict 
them instead under the first part of sec- 
‘tion 304, Indian Penal Code. The sentences 
-oË transportation for life are set aside 
and in lieu thereof I direst that Kamoda 
. be rigorously imprisoned for five years and 
Samni fcr three years. 

Conviction altered; 
Sentence reduced. 


l CALCUTTA HIGH COURT, 
, Criminal Reviston No. 225 or 1918. 
May 29, 1918. 
Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Mr. Justice Beacheroft, 
NARENDRA NATH MITRA— 
PETITIONER 


VETSUS 


E. STUDD—Oprvoiits Party, 

Criminal Procedure Code (Act V of 1898), s. 517— 
` Stolen debentures pledged—~Pledgee, position of- Court, 
cower of, to restore debentures to owner. 

Three debentures, the property of S., were stolen 
“and were sold by the thief to F., who pledged them 
to N. Ina prosecution of F. under section 41], Indian 
Penal Code, which ended in his acquittal, N. having 
‘been called upon to produce the debentures made 
:them over to the Magistrate. Subsequently on the 
application of N, for the return of the debentures, 
“the Magistrate ordered that they should be made 
over to 8.: 

Heid, (1) that the Magistrate should not have 
made the order, as there were questions between 
N. and 5. asto which of them was the rightful 
owner which could only be determined in a civil 
suit; [p. 709, col, 1.] 

- (2) that in order to prevent the possibility of N.’s 
dealing nith the debentures until the decision of 
the Ciyil Court N. should be directed to depcsit 
them with an officer of the Court for three months, 
‘ within which 8. must be directed to bring a civil suit 
` to determine the ownership of the debentures. [p, 
709, col. 2.3 
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Rule against the order of the Chief Presi- 
dency Magistrate, Caloutta. 

Babus Manmatha Nath Mukerjee and Panna 
Lal Cratterjee, for the Petitioner. 

Messrs. James and G. B. McNair, for the 
Opposite Party. 

JUDGMENT. 

SANDERSON, C. J. —Thisisa Rule which was 
obtained by Narendra Nath Mitter calling 
upon the Chief Presidency Magistrate and 
the opposite party to show cause why the 
order of the Chief Presidency Magistrate 
dated the 23rd January 1918 (directing 
that the three debentures referred to there- 
in should be returned to the opposite 
party) should not be set aside or why such 
further order should not bes made as to this 
Court might seem fit, 

It appears from the judgment, which was 
delivered by the learned Magistrate on the 
13th of August 1917, that certain deben- 
tures were stolen from the office of Messrs. 
Thomson and Co. in April or May of 
1916; that the Police were informed of this 
matter and the loss of the notes was‘ad- 
vertised in the papers. It also appears 
that on the 23rd of June 1916 one Na- 
gendra Nath Ghose, who has been since 
convicted of being unlawfully in possession 
of a large number of these debentures, 
sold three of them, which are the deben- 
tures now in question, to one Fani Bhusan 
Manna, for the sum of Rs. 2,550 and it was 
alleged that Nagendra Nath Ghese gave to 
Nani Bhusan Manna a receipt for the money 
paid in respect of this transaction. It was 
further alleged that on the 30th of June 
Fani Bhusan Manna pledged one of the 
debentures, namely No, 1852, with Mr, 
Narendra Nath Mitter, the petitioner in 
this case, for Rs. 650 and, on the 12th 
of July Nani Bhusan Manna pledged the 


‘two other debentures, namely Nos, 1851 and 


1856, with Mr. Mitter. A prosecution was 
instituted against Fani Bhusan Manna under 
section 411 of the Indian Penal Code for 
being in possession of the three debentures 
knowing or having reason to believe that 
they were stolen property. The learned 
Magistrate in that case gave his judgment 
on the 13th of August 1917, and he 
acquitted Nani Bhusan Manna. In the 
course of that proceeding Mr. .Mitter was 
salled upon to produce the three debentures 
in question: and, during the course of his 
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judgment, the learned Magistrate said, “these 
debentures are payable to bearer and are 
negotiable by delivery”. He then says, 
the evidence does not, in my opinion, 
bring home guilty knowledge to the ascused”’ 
(who was Fani Bhusan Manna); and, 
therefore, he was acquitted. On the 33rd 
of January 1918, the learned Magistrate 
made an order upon an application, which 
had been made on 5th August 1917 by 
My, Mitter, that these debentures which 
were inthe custody of the Court should be 
returned to the petitioner, Mr, Mitter, from 
whom they were taken. The order whioh 
the learned Magistrate made was as fol- 
lows :— It appears that the debentures in 
this application were either stolen or mis- 
appropriated from the complainant Studd from 
his office at Mission Row. ‘They were 
sometime afterwards pledged to the peti- 
tioner by one Fani Bhusan Manna, who 
undoubtedly had no right to them. I am, 
therefore, of opinion that the petitioner has 
no more right to them than hig vendor, 
I, therefore, direct that they be made over 
to the complainant Studd, to whom they 
belong”: and it is in respect of this order 
that the Rule to which I have referred 
was granted, 

I desire to make it plain that we express 
no opinion as to the rights of Mr, Mitter 
or of Mr. Studd in respest of these three 
debentures, The only question we have to 
decide is as to whether the learned Magis- 
trate was right in ordering on the 23rd 
of January 1918, that these three deben- 
tures should be handed over to Mr. Studd. 
In our opinion that order should not have 
been made. The fasta set‘out in the judg- 
ment of the learned Magistrate do show 
that there are questions between these 
parties, as to which of them, Mr. Mitter 
or Mr. Studd, is the rightful owner of these 
debentures. Both the learned Counsel and 
the learned Vakil who appeared before us 
to-day have said that in their opinion a 
civil suit must be brought to determine 
that question; and, we are of opinion that 
a civil suit is the proper procedure to 
determine such a question: and, that being 
so, we do not think, having regard to tha 
facts of this case, that the Magistrate ought 
to have interfered with the possession of 
the debentures and we think he shonld not 
have ordered them to be handed over to 
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Mr. Studd. In our judgment, therefore, 
the order should be set aside and the Rule 
made absolute. But we think that pre- 
cautions should be taken to see that Mr. 
Mitter does not deal with these debentures 
until the rights of the parties have been 
determined : and, Mr. Mukerjee who appeared 
for him has told us that he has no objec- 
tion to the order which we now propose 
to make, and which is, that the three de- 
bentures should be deposited with the 
Registrar of the Original Side, and that 
they shonld remain with him for the space 
of three months, so that if Mr. Studd is 
advised to bring a suit for the recovery 
of these debentures he will be able so to 
do. if such suit is not instituted within 
three months from to-day, then the Regia- 
trar is io hand over the three debentures 
to Mr. Narendra Nath Mitter, and if the 
suit is brought the debentures will be sub- 
ject to any order which the Judge on the 
Original Side may think fit to make on the 
application of the parties, 

We, therefore, give a direation to the 
Chief Presidency Magistrate in accordance 
with our judgment to have the debentures 
deposited with the Registrar of the Original 
Side of this Court. 

Rule made absolute, 





PATNA HIGH COURT. 
Criminal Rererence No. 12 or 1917, 
CRIMINAL Appeacs Nos. 189 anp 201 oF 
1917, 

Ostober 6, 1917. 
Present:—Mr. Justice Atkinson and Justice 
sir Ali Imam, Kr, 
RITBARAN SINGH AND OTHERS— 
ACCUSED — APPELLANTS 
VTETEUS 


EMPEROR— RESPONDENT. 

Penal Code (Act XLY of 1860), ss. 34, 147, 149, 302, 
325, 326—Common object, proof of—Ss. Ti and 149, 
scope of~Proof, absence of, effect of —Statement by 
alleged agent of accused, whether admissible without 
proof of agency —Prosecutor, duty of in exantnation-in- 
chief —Court, duty of —Criminal Procedure Code (Act 
V of 1898), s. 145—Possession, value of. 

Where the alleged common object of an unfawful 
assembly fails, the accused persons cannot be 
convicted under section 147 or under sections 325 or 
396 of the Penal Code with reference to sections 34 
and 149. They can only be convicted if individual 
aots of illegality can be proved against each of them 
individually, Lp. 714, cols, 1 & 29 ; 
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In order to sustain a conviction in a case of 
unlawful assembly the rule is that the common 
object stated in the charge must agree in essential 
particulars with the common object established in 
the evidence. The language of section 34 of the 
Penal Cođe is far more restrictive than that of 
section 149 and the Legislature clearly intended to 
narrow down the scope of section 34, To establish 
' guilt under that section, it is necessary to prove 
a common intention as distinguished from a common 
object and it must be shown that the criminal act was 
committed in furtherance of that intention. [p. 713, 
col. 2; p. 714, col 1.) 

Tn a criminal trial if it is intended to bind a master 
by the statement of his servant, the relationship of 
master and servant must be strictly proved. It is 
nob sufficient to say that because a man accompanied 
another to the thana, the former is a servant of the 
latter, [p. 712, col. 2.] 

The conduct of an accused in giving a false name 
and false residence on arrest, indicates his desire to 
evade arrest by the Police, and the evasion of arrest 
itself may give ground for suspicion and may be 
regarded as some evidence of guilty intent, but that 
alone is not sufficient and conclusive inthe absence 
of reliable evidence for the purpose of conviction. 
Such conduct is not a part ofthe resgestæ of the 
criminal act with! which the accused is charged 
Tp. 715, col. 1.] 

It is the duty of the Judge to control the examina- 
tion of witnesses and to require only legal questions 
to be put ina legal way. He should require the 
prosecution to adopt a correct and proper attitude 
inthe examination of witnesses. The Crown Pro- 
secutor should pat such questions only as are 
relevant and should not get facts admitted in 
evidence that are inadmissible. [p. 716, col. 1.] 

Under section 145 of the Criminal Procedure Ccde 
as between the rival claimants, the actual factum of 
possession is a vital question for determination. 


Appeals against the: order of . conviction 
passed: by the Sessions Judge, Purnea. 

Messrs. Hasan Imam, Lal Mohan Gangule 
and Nirsu Narayan Singh, for the Appel- 
lants. ; 

Mr, Sultan Ahmad (Government Advocate) 
and Mr. Jyotish Ohandra Bhattacharya, 
for the Crown. 

JUDGMENT. 

IMAM, J.—This is an appeal preferred 
by ten persons who have been convicted and 
sentenced by the Sessions Judge of Purnes. 
The learned Judge has also referred the 
case under section 374 of the Code of 
Criminal ' Procedure. The appeal and the 
reference have been considered together. 
One of the appellants Sanphul Singh, who 
was accused No. 2 in the trial, has during 
the pendency of the appeal died, and his 
appeal has thus abated. The other appel 
lantas: have. been eonvicted and sentenced 
under the. Indian Penal Oode as stated 
below:— : 
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Accusep No, 1—Ritabaran Singh—under 
sections 147, 148 and 302 and has been 
sentenced to death for the murder of Sajiwan 
Panday. 

Acaosen Nos. 5 and 4.—Bhuti Singh and 
Garib Rai—under sections 147 and 325 and 
have been sentenced to six years’ rigorous 
imprisonment each for rioting and having 
caused grievous hurt to Ram Swarup and 
Ram Jug. 

Accosrp No, 8.—Jdia Lal— under sections 
147 and 325 and sentenced to six years’ © 
rigorous imprisonment for rioting and for 
causing grievous hurt to Ram Swarup. 
Panday. - 

Acovsep No, 3.— Jadu Singh—under sec» 
tions 147 and 325 and sentenced to six 
years’ rigorous imprisonment for rioting and 
having been “one of the assailants of Ram 
Jug who received grievous hurt.” 

Accusep No. 6 —dJugeshwar Singh —under 
sections 147 and 425 and sentenced to 
rigorous imprisonment for five years for 
rioting and having been “one of the assali- 
ants of Ram Jug.” . 

Accosep No. 7.—Bhabichand Singh— 
under sections 147 and 325 and sentenced 
to rigorous imprisonment for six years for 
rioting and having been “one of the assail- 
ants whe grievously hurt Ram Jug.” 

Accosep Nos. 9 and 10,— Kuni Singh and 
Peare Dahiar—under section 147 and een- 
tenced to six months’ rigorous imprison- 
ment for rioting. lt may also be men- 
tioned that the acoused Bhuti, Bhabichand, 
Garib, Jai Lal and Jadu have also been 
eonvicted under section 396 “for an assault 
on Sajiwan” resulting in his death, ard 
been sentenced to seven years’ rigorous 
imprisonment. 

It is evident on the record that a very 
serious breach of the peace took place on 
the 17th January 1917, at the village 
Tarauni in the jurisdiction of the Dhan- 
dhaha Thana in the district of Purnea, 
The scene is laid on & piece of land 
measuring about 36 acres, which was the 
tenure of one Pandey Manjhi in the Zemin- 
dari of Syed Azad Reza of Purnea. The 
history of this land discloses beyond the 
shadow of a doubt that it has been for some 
time a bone of contention between Ritbaran 
Singh, acoused No. L, on the one side, and 
Sajiwan, the deceased, Ram Nagina, Ram 
Jug and Dharam Deo on the other, Indeed 
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it is- the struggle for the possession of 
this land that has culminated in the dis- 
turbanee of the 17th of Jannary last. 
The prosecution case is that Sajiwan had 
an eight-annas undivided share in the 
land with Ram Nagina, Ram Jug and 
Dharm Deo who were holding the remain- 
ing eight annas. Itis alleged that Ritbaran, 
the principal accused, came to the lana at 
the head of a large mob of 100 or 150 
men.armed with spears and lathis at about 
noon, when Sajiwan and his party were 
peacefully occupied in uprooting and hbar- 
vesting their Tori (mustard) crop with the 
help of their laboarers on the land in question, 
It is said that Ritbaran called upon Sajiwan 
and the labourers to desist from uprooting the 
crop, that Sajiwan refused to listen to them 
and that thereupon Ritbaran gave him 
a spear thrust in his abdominal regions caus- 
ing the mortal injury to which he suc- 
cumbed that night. It is also alleged that 


on intervention Ram Swarup, the brother ` 


of Sajiwan, and Ram Jug, the co-sharer, 
were also severely assaulted. One Nawazi 
Tiara, labourer of Sajiwan Pandey, was also 
hit with a spear after he had run away 
from the field and reached Sukul Darga’s 
honse some distance from the place of 
o3scurrence One Dukha, also a labourer, 
recelved a spear wound when he was 
running away from the field and was 
chased. It will thus appear that not less 
than 65 persons, namely, Sajiwan, Ram 
dug, Ram Swarup, Nawazi Tiar and 
Dukha were wonnded-on the side of the 
prosecution, Two men, namely, the accused 
Bhuti Singh and Bhabishand Singh also 
sustained injuries, but itis suggested that 
they did so by accident in the affray. 

As the charges framed against the acous- 
ed relate to the injuries on Sajiwan, Ram 
Swarup and Ram Jug, it will not perhaps 
be necessary to enter into a detailed ex- 
amination of circumstances under which the 
remaining four persons came by their injuries. 

Ritbaran Singh denies the title and pos- 
session of Sajiwan to the land, the subject- 
matter cf dispute, and avers that he was 
Je facto in possession of this land and he 
slaims to have a good title thereto. He 
also denies his presence at the place of 
occurrence on the 17th of January and 
his partisipation in the riotthat took place 
on that oasasion. The acgueed Jadu Singh, 
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Jugeshwar Singh, Kunni Singh, Peare 
Dahiar, Garib Rai and Jalal Rai also 
deny their presence at the occurrence. The 
two accused Bhuti Singh and Bhabichand 


Singh allege in their written statements 
that an unlawful assembly composed of 
Sajiwan and his supporters wanted to 


uproot the Tort orop forcibly and were 
opposed by the servants and ploughmen of 
Ritbaran Singh, in the course of which these 
two aconsed persons received their injuries. 

It would appear from the above that 
there was admittedly a fracas between the 
party of Sajiwan Pandey on the one hand 
and the party of Ritbaran Singh on the 
other on the lands forming the subjact- 
matter of dispute on the 17th of January 


. 1917, and that one of these was in pos- 


session of the land when the other tried to 
dispossess him. 

The case went to trial before the learned 
Sessions Judge with seven counts, ont of 
which the first, the sesond and the seventh 
scan be sustained only if the assembly of 
Ritbaran Singh and his party is proved to 
have been unlawful. In other words, the 
common object of the assembly must be 
proved to come within the mischief of 
section 141 of the Indian Penal Code. 
The common object as set out in the charge 
was ‘to beat off the party of Sajiwan 
Pandey, Ram Jug Dubey, Dharamdeo Singh 
and others with their labourers from certain 
lands, lootthe Tori srops harvested by them 
and take foreible and wrongful possession 
of the land.” Itis evident from the language 
of the charge that the common objeat of the 
assembly was to dispossess Sajiwan and his 
supporters of the land in dispute from 
their alleged lawful possession and tbat 
the crowd headed by Ritbaran Singh came 
to carry out this object. As between the 
rival claimants the actual factum of pos- 


session becomes a vital question for 
determination. If Sajiwan Pandey was 
lawfully in possession then he and hia 


supporters were in peaceful occupation of 
the land, and Ritbaran’s assembly of a 
riotous mob must be held to have had an 
unlawful common object, víz., to wrongfully 


dispossess Sajiwan Pandey from the 
land in question. On the other hand 
if Sajiwan Pandey was a _ trespasser 


and his supporters, though so-sharers of 
Ritbaran Singh, were astively abetting the 
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trespass by Sajiwan Pandey and Ritbaran and 
his men in vindication of his right and title 
coupled with possession advanced to maintain 
Ritbaran’s possession and oppose dispossession 
by Sajiwan Pandey and his supporters, 
then the common object of the assembly 
would not beunlawful. For this proposition 
there is ample authority which will be 
referred to later. On the question of fact 
as to whether Sajiwan Pandey or Ritbaran 
Singh was in possession of this land, it will 
be necessary to scrutinize the evidence on 
the record. 


The prosecution has adduced oral and 
- documentary evidence in support of its 
case. The oral evidence is directed to 
establish that Ritbaran Singh was never 
in possession of any portion of the land in 
dispute and that ever since Sajiwan’s 
purchase of the land, which dates back to 
the 10th of November 1915, the latter has 
exclusively exercised acts of possession over 
it, and that even before that Sajiwan’s 
vendor, one Shivanandan, was in undisturbed 
possession of this land to the extent of 
eight annas fromthe 9th of April 1913, 
when he purchased an eight-annas tenure- 
holder’s share in the same at an auction 
sale, The prosecution witnesses deny the 
possession of Ritbaran at any time on any 
portion of the tenure even prior to the auction 
sale. The accused Kitbaran has not given 
any evidence but relies on such evidence 
as has been brought on the record in the 
course of the trial by the prosecution and 
on the strength of which his Counsel urges 
possession of the land in dispute has been 
conclusively proved. 


[His Lordship disoussed the evidence at 
great length and in the course of this 
discussion with regard to a statement made 
by a person alleged to bave been an agent 
of the accused observed and proceeded to find 
as follows:— | 

The Jearned Government Advocate has 
asked us to treat this statement of Rangi 
as that of an agent binding his principal, 
the accused Ritbaran. The elementary rule 
is that before ‘the admission of an agent 
san ba received, the fact of his agency 
must be established. This is usually done 
by proving that the agent has acquired 
credit by acting in that capacity on former 
occasions and that he has been recognised 
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by the principal in other instances of a 
similar character to that in question (Roscoe 
on Evidence). The only evidence on the 
record on this point that has been placed 
before ns is that of Kamla Persad, Head 
Constable, In bis examination-in-chief he 
says — “Rangi Singh was Ritbaran Singh’s 
servant”, Nothing has been elicited from 


“him to show how he came to know of the 


relationship of master and servant existing 
between Ritbaran and Rangi Singh. KEvi- 
dently, his acquaintance with Rangi Singh 
was of short duration. He says in oross- 
examination— { saw Rangi Singh for the 
first time in December 1916. He 
went with Ritbaran to the Thana; he had 
no business of his own then.” This man’s 
evidence has been challenged in cross-exa- 
mination and the entry (Exhibit 23) con- 
taining the statement of Rangi Singh was put 
to him as having been concocted in collusion 
with Sajiwan Pandey. We find nothing in his 
re-examination to show the sourco of his 
knowledge regarding Rangi Singh being 
a servant of Ritbaran. In a criminal trial 
if itis intended to bind the master by the 
statement of the servant, the relationship of 
master and servant must. be strictly proved. 
It is not sufficient to say that because a man 
accompanied another to the Thana the former 
is a servant of the latter. Then again, 
there is no evidence that Rangi Singh had 
any authority from Ritbaran Singh to make 
the statement he did, nor is there anything 
on the record that there were any. other 
instances of a similar character to that 
before us when there was recognition by 
the principal. As regards Exhibit 23, the 
document does not bear anybody’s sig- 
nature as mentioned before, nor is it proved 
to have been in the handwriting of the 
accused Ritbaran. The learned Counsel 
on behalf of the accused Ritbaran has 
repudiated Exhibits 32and 33. The learned 
Sessions Judge has relied on these documents. 
For the reason given above, we do not 
consider they have been properly admitted, 
but even if they be sonsidered as evidence 
in the case there is little doubt that up to 
the 9th of January 1917 the Tori orop 
was claimed by Ritbaran to have been his. 
It has been suggested on behalf of the 
prosecution that Exhibits 32 and 33 go to 
show that on the 9th of January 1917 
Ritbaran had been dispossessed, because 
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Ram Swarup and his men had uprooted 
and removed a portion of the srop 
growing on the lands. We are un- 
able to take that view, for the removal 
of apart ofa srop by trespassers cannot 
be held to be dispossession of the right 
and lawful owner who had possession of the 
rest of the crop grown by him and standing 
on the Jand. There seems to have been no 
action taken by the Police after Exhibit 
32 was recorded. Wedo not consider that 
this inaction was justifiable, when information 
was laid of tbe fasts of an unlawful 
assembly being in existence whose members 
were uprooting and taking away the crop 
not grown by them from land notin their 
possession to the extent of an eight annas 
share. The next document to be referred 
to is Exhibit 5, which purports to be an 
entry in the station diary of Dhandhaha 
Thana on the 15th of January 1917, and 
the entry isin the form ofa note of Ram 
Nagina Dubey’s informatiom of an ap- 
prehension of a breach of the peace. Ib 
runs as follows: — “Ram Nagina Dubey, a 
resident of Tarauni, came to the Thane 
and reported that a land dispate exists 
between him and Ritbaran Singh of the 
same village for two or three years; Sanphul 
Singh, Jadu Singh, Garib Rai, Bhabichand 
Singh and others of Chandwa village ara 
coming to the land to put Ritbaran in 
possession of it, and they are threatening 
to cause loot, to assault us and to set 
fire to houses when the opportunity comes. 
I report this for the future, The information 
has, therefore, been entered in the diary.” 
This information of Ram Nagina Dubey 
makes no mention of Sajiwan Pandey and 
formulates as a case a land dispute exist- 
ing between him and Ritbaran Singh 
for two or three years. The whole hig- 
tory of the case does not show that there has 
been any question between Ritbaran on one 
side and Ram Nagina with his co-sharers and 
Ram Jug and Dharamdeo on the other, The last 
three men are admitted by the defense to he 
the representatives of Brijpal and their 
share of eight annas of the tenure has 
never been questioned. It is, therefore, of 
no assistance to the prosecution on the 
question of the alleged possession of the 
eight annas of the tenure by S:ajiwan 
Pandey. After a very careful consideration 
of the oral and docymen’ary eyidense on 
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record relative to the possession of this 
eight-annas share of the tenure in dispute 
between Ritbaran Singh and Sajiwan Pan- 
dey, we are forced to the  conolasion 
that ever since Ritbaran was put in pos- 
session by Shinuandan Sahu, who wasa benami 
purchaser for him at the auation-sale, the 
accused Ritbaran continued in possession 
possession has never sinae 
been: disturbed and that the efforts of 
Sajiwan Pandey and his supporters to 
oust Ritbaran were infructuous, and that 
on the 17th of January 1917, when this 
serious breach of the peace took plase 
and Sajiwan Pandey was mortally wound- 
ed, Ritbaran was in actual possession of the 
tenure in respect of his eight-annas share. 
Our finding, therefore, is that disposses- 
sion of Sajiwan Pandey and his supporters 
was not the object of the supporters of 
Ritbaran on the day of occurresce. On 
the contrary we find that their presense 
and such violence as they committed was 
due to and with the objest of resisting 
the dispossession of Ritbaran, who was in 
actual and existing oscapation and enjoy- 
ment of his share of the tenure. In 
view of this finding the question that arises 
for consideration is how far the charge 
under sections 147, 148 and 149, framed by 
the learned Judge can be sustained against 
the accused. The cammon object as set 
oat in the charge has three component 
partsin it, namely, first, to beat off the 
party of Sajiwan Pandey, Ram Jug Dubey, 
Dharamdeo Singh and others from certain 
lands; second—to loot the Tori crops under 
harvest by them, and third—to take forcible 
and wrongful possession of the lands. If 
Ritbaran Singh was in possession and not 
Sajiwan Pandey, as we have found, the 
object of the assembly must ba held to 
have been resistance against dispossession 
of Ritbaran and each of the three com. 
ponent parts set out in the charges must 
fail, for every one of them as an illegal 
act rests on the assumption that Sajiwan 
Pandey and his supporters were in possession, 
which we are unable to hold. 

The question then is whether the gon. 
viction of the appellants for rioting oan 
stand in the light of the above °finding, 
To sustain a sonviction in a ease of 
unlawful assembly the rule is that the 
common objest stated in the charge must 
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agree in essential particulars with the 
common object established on the evidence. 
As we find the accused Ritbaran was in 
podsession of the land and not Sajiwan 
Pandey, we are forced to the conclusion 
that the common object stated in the 
eharge- has not been substantially established 
{ Pachkauri v. Queen- Empress (1), Poresh Nath 
Sircar v. Emperor (2), Silajit` Mahoto Y. 
Emperor (3) and Fateh Singh v. Emperor (4)). 
In the circumstances charges Nos. l, 2 and 
Y must fail and the conviction and sentence 
of all the accused thereunder must neces- 
garily be set aside. E 

Having regard to our opinion on the 
first portion of this case, the further oon- 
sideration of the facts must be confined 
to the question of direct and individual 


culpability as distinguished from con: 
structive guilt. Before proceed ing 
to deal with this question in 


detail we desire to consider a sugges- 
tion that was put forward by the learned 
Government Advocate. He asks us to 
apply section 34 of the Indian Penal Code 
to- the facts of this case. We have examin- 
ed the question from his point of view, 
but on the facts and circumstances of the 
sase we are unable to agree with the 
suggestion put forward by the learned 
Government Advocate. The language of 
section 34 is far more restrictive than that 
of section 149, and the Legislature clearly 
intended to narrow down the scope of 
section 34. To ea guilt under that 

i it ig necessary to prove a common 
scree and it must be shown that the 
criminal aot was. committed in furtherance 
of that intention. On the evidence it 19 
dificult to hold that among the assailants 
of Sajiwan there was a common intention 
to kill him, or cause grievous hurt to 
him: so also as regards the assailants 
of Ram Swarup and Ram Jag. On the 
evidence there can be no doubt that 
there was use of force generally and pro- 
misenous blows were given. This neg- 
tives the theory that the assault on any 
particular man was induced and carried 


41) 24 C. 686; 10. W.N. 423; 12 Ind. Dec. (N. s.) 
è 


sare 33 0. 295; 20. L. J. 516; 3 Cr, L. J. 183, 
(3) 4 Ind. Cas 19; 86 C. 865; 18 O. W. N. 801; 10 Cr. 


3. 471. 
L A ) 20 Ind, Cas, 140; 410, 43; 14 Or. In J. 880. 
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out by a preconcerted design to deal with 
him in a particular way. For the: appli- 
sation of section 34 it must be shown that’ 
there was a common: intention as distin- 
guished from a common object. The rulings 
quoted by the learned Judge for’ con- 
structive guilt reported as Emperor v. Ram 


Newaz (5), Hanuman +. Emperor (6) and 
Gouridus Namasudra ,v. Emperor (7) 
are distinguishable and the facts and 


circumstances to which they apply are 
different from those of the’ present case. 
therefore, of opinion ‘that the 
case before us is not one which falls within 
the meaning of section 34 of the Indian 
Penal Code. 

We now proceed to deal with the 
oase of each individual accused and 
start with the case of the principal accused 
Ritbaran Singh who has been convicted 
under section 302 of the Indian Penal Code 
and sentenced to death. In order to do 
this if is necessary to state what‘the pro- 
secution case is against this accused. He 
is said to have organised the riot. on the 
17th January; to have come to the plase 
of ossurrence armed with a spear at the 
head of a mob, to have ordered the assanlt: 
and to have: given the fatal below to 
Sajiwan Pandey. 

His Lordship then proceeded to discuss 
the evidence regarding the presance and 
participation of Ritberan Singh in the riot 
and proceeded:— 

All that the above witnesses prove is 
that on Wednesday morning théy saw four 
carts crossing the ghat at Knari with men 
and Ritbaran was amongst them. All’ 
these witnesses were found by Gora Chand 
Das, Sub-Inspector, on the 28th or the 
29th of January. Kauri Ghat is a much 
frequented ferry and the evidence of 
these witnesses does not prove more than 
Ritbaran having been found" crossing the 
ghat in company of some of the accused 
and others on the morning of Wednesday. 
This is no doubt some evidence of preparation, 
put it cannot be taken as a proof of the 
presence of this accused at the occurrence. 


(5) 21 Ind. Cas. 663; 14 Cr. L. J. 615; 35 A. 506; 11 
A.L J. 804. 

(6) 21 Ind. Cas. 1005; 85 A. 560; 14 Or. L. J. 685; 
11 A. L. J. 926. 

(7) 2 Tnd Cas. 841; 860 659; 13 C. W. N. 680; 10 
Cr. L. 7 186. 
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‘There is one more point that must be 
considered relative to the ‘question of 
Ritbaran’s presence at the occurrence and 
his - inflicting the fatal injary on Sajiwan 
Pandey. The learned Government Advocate 
has drawn onr attention to the conduct of 
the accused -Ritbaran at the time of his 
arrest and has asked us to draw from it 
an inference of his guilt. It appears from 
the evidence of Jang Bahadur, dafadar, 
that on some information recsived by 
him he discovered Ritbaran and put some 
questions to him, The accused then gave 
him a false name and a false residence, 
on which the dafadar arrested him. There 
can be no question that the conduct of 
the accused in giving a false name and a 
false residence indicates his desire to evade 
arrest by the Police. The learned Govern- 
ment Advocate argues that this conduct 
on the part of Ritbaran is evidence of his 
guilty mind. On the other hand the 
defence urges upon us the consideration 
that the motive in giving a false name 
and residence might be the desire to escape 
harassment at the hands of the Police. It 
is impossible for ns on the evidence to say 
what the molive was but the evasion of 
arrest by itself may give ground for suspicion 
and may be regarded as some evidence of 
guilty intent, Lutthat alone is not sufficient 
and conclusive in the absence of reliable 
evidence for the purpose of conviction. 
Such condact is not a part of the res 
gests of the criminal act with which the 
accused is charged. We may mention that 
in appreciating the evidence adduced on 
behalf of the prosecution with reference to 
the accused Ritbaran we have not over- 
looked the value of the evidence of conduct 
as to preparation and as to evasion of 
arrest, 

On a very careful consideration of the 
whole body of evidence produced on 
behalf of the proseontion with reference to 
the presence of the accused Ritbaran Singh 
at the ossurrence and his inflicting the 
fatal injury, we are unable to hold that 
there is satisfactory and reliable evidence 
on the record to establish his presence at 
the place of occurrence and that he took 
part in the assault on Sajiwan Pandey, 
Ram Jug Dubey, Ram Swarup Dubey or 
any of theircompanions. We feel no doubt 
in our mind that Ritbaran Singh organised 
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the breach of the pease that took place at 
Tarauni on the 17th of January and that 
the disturbance was in his interest; at the 
same time we equally feel no hesitation in 
holding that he kept away from the 
fight and left it to his relations and friends 
to resist the carrying away of his crops 
by Sajiwan Pandey and his supporters. 
On the evidence we hold that the omission 
to mention accused Ritbaran’s name as a 
member of the mob by Banwari at the 
Thana and by Ram Jug and Nawazi 
before the Sub- Divisional Officer, Mr. Sarkar, 
was due to the fact that the 
man was not at the place of occurrence, 
and that probably the private prosecutors 
did not implicate him at those stages for 
fear of his being able to prove a successful 
alibi, but that when it was discovered by 
Ram Nagina on the night following the 
occurrence that Ritbaran conld not produce 
any such alibi he and Ram Swarup were 
tempted to introduce his name and did 
so in their statements Exhibits 4 and 1 
before Mr, Sarkar, which we hold was 
an invention. The general evidence of the 
assault by and the presence of Ritbaran is 
untrustworthy, unreliable and not by any 
means sufficient to justify his conviction. 
We hold that the opinion of the assessors in 
this case that Ritbaran was not present at 
the time of occurrence is correst upon a 
proper appreciation of the evidence. 

We, therefore, set aside the conviction of 


Ritbaran Singh under sections 147, 148 
and 302 of the Indian Penal Code and 
consequentally we also set aside the 


sentence of death passed upon him by the 
learned Judge and direct his release. 

We have held above the sonvyiction of 
rioting under section 147 of the Indian 
Penal Code cannot be sustained because 
of the failure to substantiate in material 
particulars the common object of the 
assembly as set out in the charge sheet, 
and, therefore, we set aside the conviction 
and sentence passed upon Kunni Singh 
and Peare Dahiar by the learned Sessions 
Judge under that section of the Indian Penal 
Code, and we accordingly order their 
release. 

For the same reasons the conviftion of 
the remaining accused Jadu Singh, Garib 
Rai, Bhuti Singh, Jugeshwar Singh, Bhabi» 
chand Singh and Jialal under section 147 
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of the Indian Penal Oode must also fail, 
and we set the same accordingly aside. 
But with reference to the other charges 
against them the case stands on quite a 
different footing. Wa will take the case of 
these accused separately with reference to 
these charges. 

[His Lordship then discussed the case 
of each accused as to the individual acts 
against them and convicted and sentenced 
them for such acts where proved by evi- 
dence, and proceeded:—] 

Mr, Hasan Imam in the course of his 
able argument made a very grave attack 
‘on the attitude and conduct of the District 
Superintendent Feilman as to the manner 
and the method in which he gave his 
evidence before the Sessions Jadge. We 
think the attack made on Mr. Feilman 
was unwarranted by the facts and we fail 
to see any ground for the suggestion that he 
acted otherwise than in ascordance with 
his duty, and that fairly and honestly. No 
doubt in Mr. Feilman’s evidence as recorded 
certain illegalities appear as to certain facts 
whish were brought out in evidence and which 
were not in point of law admissible in evidence 
against the accused. But Mr. Feilman was 
not responsible for these irregularities. 
The fault was certainly due to the man- 
ner and the method adopted by the legal 
gentlemen representing the Crown in the 
lower Court as to the examination of 
these witnesses; and the form in which 
questions were allowed to be put to him 
was illegal and wrong. The examination 
of Mr. Feilman in chief bristles with 
irrelevancies and the admission of facts in 
evidence which were inadmissible. But the 
learned Judge should have controlled the 
examination-in-chief and required only legal 
questions to be put in a legal way. How- 
ever, Mr. Feilman does not not deserve 
censure or blame for what, after all, is 
not his fault. The line adopted by the 
Crown Prosecutor in his examination-in- 
chief of Mr. Feilman leaves muah to be 
desired in the interests of justice, showing 
disregard of the requirements of law. The 
learned Sessions Judge, we think, should 
have required the prosesution to adopta more 
correct and proper attitude in the examination 
of witnesses generally and Mr. Feilman 
in particular and having said this, we think 
that the learned Sessions Judge will on future 
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occasions ast with prudence and take care to 
see that the evidence is legally adduced and 
legally given. 

Orders modified. 
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Criminal Procedure Code (Act V of 1898), s. 408 (1) 
-—Firat trial void ab initio for want of complaint— 
Fresh trial, whether barred. 

The phrase “has once been tried by a Court of 
competent jurisdiction” in section 403, sub-section 
(1) of the Criminal Procedure Code, is not one 
which limits the application of the provision to 
reasons affecting the nature or ordinary powers of 
the Tribunal. It is wide enough to cover a case 
where the first trial was ab initio void owing to the 
absence of a complaint. [p. 718, col, 2. ] 

In such a case, therefore, section 403 (1) is no bar 
to a fresh trial of the accused. [p. 718, col. 2.] 

Ganapathi Bhatta v. Emperor, 19 Ind. Cas. 310; 
36 M. 808; 24 M. L. J. 463; 13 M. L. T. 360; 14 Or. 
Ja. J. 214, dissented from. 

Husain Khan v. Emperor, 89 Ind. Cas. 690; 
39 A. 293; 15 A. L, J. 136; 18 Cr. L. J. 546, followed. 


Criminal revision from the order of the 
lst Class Magistrate, Khandwa, dated the 
22nd February 1918. 

Mr. Guptu, for the Applicant. 

The Hon’ble Mr, G. P. Dick, Standing 
Counsel, for the Opposite Party. 

ORDER.—The applicant Nanakram 
Agarwala applies for revision of the order, dated 
22nd February 1918, of Mr. Gokul Parshad, 
First Class Magistrate, Khandwa, allowing 
a complaint of the Subordinate Judge to 
proceed against the applicant under seo- 
tion 209 read with section 109, Indian 
Penal Code. It will be convenient to trace 
the earlier history of the present oase. 
In Civil Suit No. 71 of 1915 the Sub. 
ordinate Judge found that Nanakram had 
committed offences under sections 193 and 
463, Indian Penal Code. The Subordinate 
Judge ascordingly took proceedings under 
section 476, Criminal Procedure Code: the 
trying Magistrate found that an offence 
under gestion 209 read with seation 109, 
Indian Penal Code, had been committed 
and convisted the applicant accordingly. 
Thereafter an application on the revisional 
side was made to this Oourt and Prideaux, 
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Additional Judicial Commissioner, held that 
as no sanction for the prosecution of the 
applicant under section 209 had keen 
obtained and as the matter reashed the 
Magistrate in the form of a complaint and 
not as a sanction, section 195 (5) of the 
Criminal Prosedure Code was not applicable 
and the trial was bad. It was further 
pointed out that, where there has been 
no somplaint under section 195, Criminal 
Procedure Code, as regards the ocffence 
of which the applicant has been guilty, 
the absence of a complaint is not a mere 
curable irregularity but the trial is bad 
ab initio, Prideaux, Additional Judicial 
Commissioner, accordingly set aside the con- 
viction and the sentence. Thereafter the 
Subordinate Judge, Khandwa, filed a com. 
plaint under sections 209 and 109, Indian Penal 
Code, and the applicant was again put on 
his trial as a result of the order of the 
First Class Magistrate, dated 22nd February 
1912, which is the snbjeot of the present 
revision application. 

This application, as presented, dis- 
closed two main grounds for revision but 
the second one was not pressed and I 
am concerned only with the first, which is 
to the effect that section 403, Criminal 
Procedure Code, was a bar to a fresh trial. 
It may, first of all, be pointed out that 
Prideaux, Additional Judical Commissioner, 
did not in terms acquit the applicant: 
all he did was to set aside the conviction 
and sentence. I do not think, however, 
that there is here involved anything more 
than a question of mere terminology. There 
could baye been no discharge of the accused, 
a charge having been framed, and although 
the actual term was not used, the order 
of Prideanx, Additional Judicial Com- 
missioner, is, for all purposes, equivalent 
to an acquittal of the applicant, That 
this is so, is also clear from another point 
of view. The High Court acting under 
section 439, Criminal Prosedure Code, may 
exercise the powers conferred on a Court 
of Appeal under section +423, and the latter 
provision contemplates in an appeal from a 
conviction the reversing of the finding and 
sentence and the acquittal or discharge of 
the accused. There is, in short, po inter- 
mediate power conferred by which the 
Court of Appeal may set aside a finding 
and sentence and yet not acquit the 
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accused, thus leaving closed to him the 
benefit which seciion 403 of the Criminal 
Procedure Code accordingly confers. 

I pass from this preliminary matter 
to the far more important question involved 
in this ease. Assuming that the order of 
Prideaux, Additional Judicial Commissioner, 
was an acquittal or something equivalent 
thereto, does section 403, Criminal Pro- 
cedure Code, bar the fresh trial? The 
learned Counsel for applicant has urged 
in this connection that the various de- 
sisions which are quoted in the Magistrate’s 
order as authority for his proceeding with 
the trial were for the most part inappli- 
cable, and it has been urged ix particular 
that the words “who has once been tried 
by a Court of competent jurisdiction” in 
section 403, sub-section (1), must have re- 
ference to the character and status of the 
Court and not to any extrinsic circumstance 
which may render the first trial bad, as 
in this case the absence of a complaint 
did. Considerable stresa has been laid 
in this connection on the decision 
of Sundara Ajyar and Ayling, JJ., in 
Ganapathi Bhatia v, Emperor (1). In 
this case the accused had been convicted 
under section 211, Indian Penal Code, but 
the conviction had been quashed by the 
High Court cn the ground that an offence 
under section 182 and not under section 
211 had been committed and nro sanction 
in respect of the former offence bad been 
obtained. After a fresh sancticn had been 
obtained, a fresh prosecution was initiated 
but the aboye Justices held that it was 
barred under section 403 (1), Criminal 


Procedure Code. The learned Standing 
Counsel, on behalf of the Crown, has 
pointed out correctly enough that the 


Madras ease is distinguishable from the 
present one, in that the question involved 
in the Madras desision was one of want 
of sanction while in the present case there 
was the fundamental and fatal flaw of 
the absence of a complaint on which the 
whole subsequent proceedings should have 
been based. The absence of a sanction 
under section 195, Criminal Procedure Code, 
is surable under section 537 dem, but the 
absence of a complaint is a fatal flaw and 
vibiates the iial ab initio, All the same 


(1) 19 Ind. Cas. 310; 36 M. 308; 24 M. L. J. 463; 
13 M, L, T. 860 14 Cr, L. J. 214, 
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the language of the two Justices at page 
314* of the report suggests that, even in 
the present case, they would have been 
prepared to hold that section 403, sub- 
section (1), is a bar to the fresh trial, for 
the ratio decidendi of the judgment is to 
be found in the opinion that the question 
of competent jurisdichion referred to in 
sub-sectiong (1) and (4) has reference 
only to the character and status of the 
Tribunal and not to the absence of any 
condition essential, and precedent, to the 
institution of proceedings before the 
Tribunal. That the absence of a complaint 
would come under the latter category is clear 
enough, 

If, however, I am correct in supposing 
that the Madras decision referred to 
goes as far as I think it does, I am, 
with all deference, unable to accept the 
opinion of the learned Justices concerned 
as one to be followed implicitly. While 
the question of competency of jurisdiction 
referred to in sub-sections (1) and (4) of 
section 403 will in the great majority of 
cases have reference only to the character 
and status of tbe Tribunal, yet in my 
opinion the language of the provision is 
wide enough to apply, and to be intended to 
apply, to cases like the present where there 
has been a fatal fault ab initio in the trial and 
where, in consequence, the trial has been 
radically bad. This view has been taken 
by Knox, J, in Husain Khan v. Hmperor 
(2), in which case he beld that as there 
had been no permission of a Registering 
Officer under section 83 of the Indian 
Registration Act, 1908, for the initiation of 
a prosecution, that prosecution was bad or 
in other words the Court had no competent 
jurisdistion anda fresh trial lay inspite of 
the provisions of section 403, Criminal 
Procedure Code, Unfortunately the learned 
Justice has not in the 
discussed in detail the 
involved. 

It may be of interest to look very 
briefly at the matter from a more funda- 
mental point of view. What is the 
underlying principle of section 403, 
Criminal Prosedure Code? This provision 


is undoubtedly an attempt to give statutory 
(2) €9 Ind. Cas, 690; 39 A. 298; 15 A, L. J. 136; 18 


Cr. L. J. 546. 
* Page of 36 M.— Ed, 
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expression to the principle of autrefois 
convict and autrefois acquit. The Legislature 
has attempted to secure that a man who 
has once been tried and acquitted for an 
offence, shall not be again put on trial for 
the same offence if he was ‘in jeopardy” at 
the first trial. Now for an accused so to 
have been “in jeopardy” there are other 
essential and precedent conditions besides 
the mere status and character of the Tribunal, 
Two obvious ones are that the complaint or 
indictment must have been a good one and 
the trial must have been on the merits. If 
the language of the learned Justices in the 
Madras decision referred to above were to 
be interpreted strictly, if would probably be 
impossible to put on his trial again under 
that interpretation of the law a man who 
had once been acquitted, although clear proof 
was forthcoming that the Tribunal had been 
bribed by him to acquit him and that 
there had been no trial onthe merits, Now, 
looking to the language of section 4(3, 
sub-section (1), it seems to me that the 
phrase “has once been tried by a Court of 
competent jurisdiction” which occurs 
therein is not one which limits the appli- 
sation of the provision to reasons affecting 
the nature or ordinary powers of the 
Tribunal. The phrase is, in my opinion, wide 
enough to cover also a case like the present, 
where the first trial was abinztio void owing 
to the absence ofa complaint. If the contrary 
were the case I should have expected to 
find that the language of the provision would 
have been more limited sand specific, 

Now in the present case what is the 
position P This Court has found it 
necessary to set aside the original trial as 
a fundamentally bad one. The Magistrate 
had bad in reality no jurisdiction to try 
the man at all because of the fundamental 
defect in the case, the want of complaint. 
The applicant, in short, so long as he was 
detained in custody or on bail under the 
first conviction was in this position under 
what was in reality a faulty authority, for 
there had been no real and good trial and 
a fortiori there was no good conviction, the 
Magistrate in the first Court not having been 
seized of the case at all. | 

In the present case, therefore, 1 am 
of opinion for the reasons given above that 
section 403, Criminal Procedure Code, is no 
bar to the retrial of the applicant, for the 
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“simple reason that the first Court was not 
a Court of competent jurisdiction to try him. 
The application for revision is accordingly 
dismissed and the criminal proceedings in 
the Magisirate’s Court may go on. 
Application dismissed, 





CALCUTTA HIGH COURT. 
Criminal Revision No, 135 or 1918, 
March 1, 1918. 
Present:—Justice Sir Charles Chitty, KT, 
and Mr. Justice Smither. 
RAMESH CHANDRA SEN—Ist Partr— 
PE1ITIONER 
versus 
ALJUDDI SHEIKH AND OTHERS— 2ND Party 
— OPPOSITE Party. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Refusal to grant time for filing written statement— 
Final order made on trial ex parte, propriety of— 
Further enquiry-~ Procedure. 

In a proceeding under section 145, Criminal Pro- 
cedure Code, the land in dispute having been attach- 
ed, the 16th January was fixed as the date of 
hearing. On that date the first party, who had not 
been served with notice untilthe 8th of January, 
applied for time to file a written statement, but the 
Magistrate refused the application and trying the 
case practically ew parte, made an order in favour of 
the second party; 

Held, (1) thatthe proceedings were not conducted 
. quite fairly to the first party, inasmuch as the land 
being under attachment there was no immediate 
prospect of a breach of the peace: 

(2) that the order of the Magistrate must be set 
aside and the case sent back to him for further 
inquiry and trial according to law, 

FACTS appear from the judgment. 

Babu Sourendra Kumar Roy, for the Opposite 
Party, in showing cause submitted:—The 
Magistrate has said in his explanation that 
he first dismissed the application for time 
and then proceeded to dispose of the sase 
on the evidence and the written statement 
furnished by my olients. There was no 
necessity for granting time as the date was 
fixed for filing the written statement, and 
the petitioner sonld have on that date filed 
a written statement alleging whether or 
not he was in possession of the disputed 
land, and for that purpose there was no 
necessity to ask for time. Moreover, as the 
petitioner did not show sufficient cause for 


granting further time, the Magistrate was 
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justined in disposing of the oase. Refers 
to Haripada Mandal v, Sanyasi Charan Biswas 


Babus Manmatha Nath Mukherjee and 
Nakuleswar Mukherjee, for the Petitioner,— 
The Police report. being in favour of the peti- 
tioner, the Magistrate should not have disposed 
of the case without allowing the petitioner 
some opportunity of placing his case before 
the Court, 

J UDGMENT.—In this case we do not think 
that the proceedings have been conducted 
quite fairly to the first party. The proceed- 
ings were drawn up on 29th December 
1917, 16th January being fixed as the date 
of the hearing. By that order the land wags 
attached. The first party was not served, 
at any rate, until 8th January, so that 
more than half the time which was fixed 
by the order drawing up the proceeding had 
elapsed before he got notice of it. On the 
16th the Mukhtar for the first party applied 
for time for his client to file his written 
statement, That was refused and the ease 
went practically ex parte except for the cross- 
examination of some of the second party’s 
witnesses by the Mukhtar. There was no 
immediate hurry in this matter, inasmuch 
as the land was under attachment and, 
therefore, there was no immediate prospect 
of a breach of the peace. It may be noted 
that the Polise report was in favour of pos- 
session of the first party: the order has given 
ib to tbe second party. We think that 
the order should be set aside and the case 
sent back to the Magistrate for further en- 
quiry and trial according to law, 

Case sent back. 


(1) 18 Ind. Cas, 264; 17 O. W. N. 144 14 Or, 
J. 40; 17 ©. L. J. 610, i ska 


LOWER BURMA CHIEF COURT, 
Criminal Revision No. 99-B or 1918. 
June 10, 19:8. 

Present: —Mr. Justice Pratt, 
SONA ULLAH alias U MAUNG- 
APPLICANT 
VETSUS 


MA KIN—Rxsponpenr, ° 
Criminal Procedure Code (Act V of 1898), s. 488— 
Maintenance—Muhammadan Law—Apostacy of wife, 
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effect of —Divorce— Wve, whether entitled to main- 
tenance, 

The apostacy of a Muhammadan wife ipso facto 
dissolves tho marriage, and the wife ig not there- 
after entitled to receive maintenance from her 
husband. 

JUDGMENT.—Ma Kin obtained an order 
for maintenance against Sona Ullah alas 
U Maung,a Mahbomedan. 

The sase was taken on revision by the 
Sessions Judge who found on the facts 
that Ma Kin had reverted to Buddhism. 
Although she now denies her apostacy, the 
finding of the learned Sessions Judge on 
this point is undoubtedly correct. 

The case is not an uncommon one of 
a Burmese woman professing Mahomedanism 
and undergoing formal sonversion to enable 
her to marry a Mahomedan, whilst at 
heart she remains the whole time a Bud- 
dhist. In view of the Special Court’s ruling 
in Hussain Unwar v. Fatima Bee (1), in 
which the Government Advosate’s admission 
that the apostasy of a Mahomedan wife 
cancels the marriage was accepted, the 
Sessions Judge was of opinion that the 
erder of the Magistrate for maintenance 
- was wrong and has recommended that if be 
set aside. 

The ruling cited by the Sessions Judge was 
followed by Mr. Justice Ormond in Ali Asghar 
y. Mi Kra Hla U (2) 

In view of the fact, however, that Mr. 
Ameer Ali in the latest edition of his work 
-on Muhammadan Law seems to favour the 
view that apostasy by the wife does not neces- 
sarily cancel the marriage, the case was put 
down for argument on the law point involved 
and Mr. Ma Aung has been good enough 
to give the Court assistance by stating 
his view as amicus curi, since respondent 
was unable to retain an Advosate. 

In Amin Beg v. Saman (3) a Bensh of 
the Allahabad High Court, after consider- 
ation of the authorities and in spite of the 
view expressed by Mr. Ameer Ali in his 
work, came to the conclusion that under 
Muhammadan Law a wife’s conversion from 
Islam to Christianity effects a complete 
dissolution of marriage with- her Maho- 
medan husband. 


(1) 5.4. 368. 
(2) 36 Ind, Cas. 279; 8 L. B.B, 461;9 Bur, D. T. 
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(3) 7 Ind, Cas. 342; 33 A. 90 at p. 91; 7 A. L. J. 966, 
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They considered the weight of authori- 
ties for this view was so strong that ib 
wholly overbalanced the view of Mr. Ameer 
Ali. In Ghaus v. Fajit (4) a Bench of the 
Punjab Chief Court took the same view, also 
after consideration of the authorities, and 
pointed out that there is an array of authori- 
ties of that Court and High Courts to the 
effect that the apostasy dissolyes the marriage 
and nota single judicial dictum to the 
contrary. 

With reference to Mr. Ameer Alis ex- 
pression of opinion the judmgent observes: 
“Is is clear that among the Mahomedan 
jurists there was a difference of opinion 
on the subject and it is further slear 
that the view taken by the jnrists of 
Bukhara has been accepted by the Fatawa 
Alamgiri and almost all the Indian writers 
on Muhammadan Law. This exposition of 
law has been followed by the Courts in 
India and we are, in the circumstances, 
bound by the rule contained in the above 
authorities, and the fact that a rival 
school of law is in favour of a different 
opinion does not appear to us to be a 
sufficient ground fer disturbing tke long 


and continuous current of judicial deci- 
sion.” 

With this view I entirely agree. The 
present oases is even stronger since the 


apostasy is to a non-scriptual religion. It 
must be taken as settled law that the 
apostacy of a Mahomedan wife ipso facto 
dissolyes the marriage. 

Ma Kin, therefore, ceased to be the wife 
of Sona Ullah from the time of her 
reversion to Buddhism and is not entitled 
to maintenance. I set aside the order of 
the Magistrate accordingly. I may remark 
that I do so reluctantly, since there are 
indications that petitioner has dealt very 
hardly with respondent thronghout and 
that had he been more considerate to her she 
would never have reverted to Buddhism. 

I have no sympathy whatever with ap- 
plicant but he is entitled ‘to his legal 
rights, 

Order set aside. 


(4) 29 Ind, Cas, 857; 123 P. W. RB, 1915; 1147. 
L. R. 1916, 
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CALCUTTA HIGH COURT. 
Civit Rove No. 207 or 1918. 
May 21, 1918, 

Present: ~Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
KIRTI CHANDRA DAW—Dscrex- 
HOLDER -PETITIONER 

VETSUS 
BEPIN BEHARI PAL CHAUDHURI 


— JUDGMENT- DEBTCR-—Oerosite PARTY. 

Execution case, whether can be struck off or dismissed 
without notice to parties. 

An execution case cannot be struck off or dismiss- 
ed without giving notice to the parties. 

The mere fact that an order dismissing an execu- 
tion case was made without any notice to the decree- 
holder is sufficient to set aside the order so passed. 


Rule against the order of the Sub-Judgo, 
2nd Court, Hooghly. 

Babu Sarat Kumar Mitter, for the Peti- 
tioner. 


JUDGMENT, 

FLETCHER, J. —This Rule must be made 
absolute. The fasts are these. The decree- 
holder-patitioner obtained a desree for 
Rs. 30,000 in the Original Side of this Court. 
That decree was transmitted to the Court 
of the Subordinate Judge of Hooghly for 
execution. It is not nesessary to go into 
the long and various proceedings that have 
taken place with reference to the execution 
of that decree. It is sufficient to say 
that in the end the properties of the 
judgment-debtors remained under attach- 
ment and, “that being so, most of the 
judgment-debtors compromised the matter 
with the decres-holder and it was agreed 
that as regards their liability the deoree- 
holder should accept a certain sum in sash 
and, on the payment being made, their 
share should be released. Jt was also 
provided by the terms of the compromise 
that pending the payment the attachment 
should continue. The compromise, however, 
did not affect the shares of two of the 
judgment-debtors, namely, one Bepin Behari 
Pal Chaudhury and another who had been 
adjudicated an insolvent ; in fact, the 
sompromise purported to keep alive the 
rights of the decree- holder as against these two 
shares. It is quite clear that the attach- 
ment subsists as against the shares which 
were left out. It may farther be observ- 
ed that the dismissal of the execution 
case on the ldth January 1918 was made 
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by the learned Subordinate Judge without 
any notice to the decree-holder which, in 
any case, would be suffisient for setting 
aside the order so passed. A Judge cannof, 
without giving notice to the parties, strike 
off cases and dismiss them in the manner 
the learned Judge has done in the present 
case. We, therefore, set aside the order 
of the 14th January 1918 passed by the 
learned Subordinate Judge and all we 
need say at present is that the execution 
case be restored to the file. 
Sgaausut HUDA, J.—I agree. 


Order set aside, 


BOMBAY HIGH COURT. 
Reresence No. 7 or 1917, 
February 27, 1918. 

Present: —Sir Stanley Batshelor, KT., 
Acting Chief Justice, and Mr. Justice 
Kemp. 

ABDULLABHAT LALJI AND OTRERS— 

PLAINTIF¥S——-APPELLANTS 
CETSUS 
Tas EXECUTIVE COMMITTEE, ADEN 
— IJEFENDANTS——- RESPONDENTS, 

Assessment—Principles applicable to assessment— 
Sult works, assessment of. 

In assessing any particular property the assessing 
authority must consider what a tenant from year 
to year with a reasonable prospect of the continua- 
tion of his lease would give forthe premises. In 
considering this, the assessing authority must 
regard the then occupieras a likely tenant. This 
does not mean that the highest rent that can be 
extorted from the occupier, 4.e., that he would pay 
rather be turned out, isto be regarded as the rent 
which the hypothetical tenant from year to year 
would pay; but that the assessment is to he fixed 
onthe highest rent that sucha hypothetical tenant 
might reasonably be supposed to be willing to give. 
[p. 728, col. 2; p. 726, col. 2.] 

The premises must be valued for rateable purposes 
rebus sic stantibus; 4, e„ as they exist at the date of 
the valuation. [p. 724, col. 1:p. 726, col. 2.] 

In assessing salt works the volume of business 
done by the works, the rent and royalty reserved by 
the lease, the actual yearly receipts with the usual 
deductions, the value of the land and the Factory 
and any other buildings on the premises, any or all 
ofthese are factors which would assist the Court 
in determining the mode of assessment to be applied 
tothe works, but ib is no recognised method of 
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assessment to take the output of the works at so 
much a ton and put the assessment at half that 
figure less Jandlord’s deductions. [p. 726, col, 2.]. 

So long as the assessing Court applies one of the 
recognized modes of valuation andin doing so does 
not take into consideration evidence which it should 
not take into consideration and does not exclude 
evidence which it should take into consideration, it 
is left to that Court to select its particular “formula” 
and itis no objection to the valuation to say that 
it should have adopted some other “formula.” [p. 724, 
col, 2.] 

Civil Reference made by the Political 
Resident, Aden, 

Mr. Inverarity (with him Messrs. Kanga and 
Mulia, instructed by Messrs. Hdgelow, Gulab- 
chand, Wadia and Oo), for the Appellants. 

Mr. Strangman, Advocate-General (with him 
Mr. B. J. Wadia, instructed by Messrs. Little 
and Uo.), for the Respondents. 

JUDGMENT, 

Kemp, J.— This is a reference from the 
Resident at Aden in an appeal in Sut 
No. 118 of 1914 äled in the Court of the 
Resident requesting the opinion of the 
High Court under section 8 of the Aden 
Act I] of 1864 on certain questions relat- 
ing to an assessment to property and 
sanitary tax prayed by the plaintiffs in the 
suit to be set aside. 

It appears that in 1909 the firm of 
Abdullabhoy and Joomabhoy Lalji, whom 
I shal] hereafter call the plaintiffs, obtained 
from Government a lease of certain lands 
in the Sheikh Othman District of Aden 
for the purpose of constructing salt-works 
thereon at an annual rent of Rs. 7,000 
for the land and a royalty of eight annas 
per ton of salt exported. The plaintiffs 
proceeded to erect a factory for crushing 
salt on the land. The works first commenced 
to yield salt in the official year 1911-12. 

The defendants are the assessirg authority 
for the Aden Settlement under two 
Notifications dated 26th March 1! £09 levy- 
ing certain taxes ard laying down rules 
for the assessment and collection of these 
taxes. The notifications were issued by 
the Political Resident with the previous 
sanction of Government and in exercise 
of powers conferred upon him by the 
Settlement Regulation VII of 1900, 

For the years before 1911-12 the defend- 
ants ad, under the powers conferred 
upon them under the notifications, assessed 
the plaintiffs in the annual rent of Rs. 7,000 
payable by them under the lease. In the 


year 1911.12, however, when the works 
commenced to prceduce salt, the Executive 


Committee adopted a different basis of 
assessment. They essessed the plaintiffs on 
the basis of half the produce of the 


works less ten per cent. Jandlord’s deduc- 
tions. In order to arrive’ at this fgure 
they took the value of the salt crushed 
and unerushed per ton F. O. B. Aden at 
Rs. 5-8-0 and Rs. 5 respectively. 

Apparently the Committee were induced 
to adopt this method of assessment upon 
a consideration of what they understocd 
was the method of valuation for ral- 
pans in Bombay, supported by Counsel’s 
opinion, so far back as 1881 as to the 
propriety of such a method of assessment 
in regard to salt-pans in Bombay on that 
date. They had also obtained a decision in 
their favour from the Resident’s Court in 
1909 in respect of certain other salt- 
works at Aden kuown as the Aden or 
Italian salt-works. It is to be noted that 
the Italian works had disputed this method 
of assessment. Fortified by this authority 
the defendants applied the same method of 
assessment to the plaintiffs’ salt works. 

The plaintiffs appealed against the assess- 
ment for the year 1911-12 to the Court 
of the Resident but the judgment of that 
Court was against them. 

The plaintiffs were assessed on the same 
method for the years 19]2-18and 1913-14. 
Feeling aggrieved by this the plaintiffs 
have filed the present Suit No. 113 of 
1914 in the Court of the Resident at 
Aden against the assessment, The Aden 
Court considered it had no jurisdiction to 
entertain the suit but on a reference to 
the High Court the suit was remanded 
for trial on the merits. The High Court’s 
judgment is reported as Abdullabhar Lallji 
y. Executive Committee, Aden (1). 

It appears from the judgment of the 
Assistant Resident that he now considers 
the method of assessment unusual, He 
does not consider it legally objectionable, 
although the method adopted did not 
follow any regular rules of rating. He 
also considers it ‘somewhat arbitrary” and 
says that the hypothetical tenant principle 
“would have been more accurate for the 
reason that by that principle the premises 
would have been rated, whereas by the 

(1) 34 lad, Cas. 141; 18 Bom. L. R, 296; 40 B, 446, 
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present method all those considerations go 
by the board and plaintiffs are being 


assessed on. the net output of each preced- . 


ing year;” 

The plaintiffs appealed to the Resident, 
who -disposed of the appeal in much the 
same terms but made his judgment con- 
tingent on the opinion of the High Court 
on the questions which are now before us 
for consideration. They are :— 

1. Whether the findings of 


the lower 


Court on issues l and 8 were not 
erroneous? f 
(Issue 1). Whether the mode of 


assessment adopted by the defendants in 
assessing taxes for the years 1911-12, 
1912-13 and 1913-14 is not wrong and 
illegal? 

(lssue 8). Whether the defendants did 
not act illegally and on a wrong prins 
ciple in adopting for the plaintiffs’ salt- 
works in Aden a mode of assessment 
alleged to have been adopted in Bombay 
in 1883 in respect of salt-pans worked 
without machinery and paying no rent or 
royalty P 

2. Whether the learned Judge ought not 
to have found on issue 3 in favour of the 
plaintiffs ? 

(Issue 3). Whether the defendants ought 
not to have taken the rent and royalty 
payable by the plaintiffs under the lease 
dated 25th January 1909 as the rateable 
valne of the plaintiffs’ works? 

3. Whether the learned Judge’s findings 
on issues 4, 5, 6 and 7 are not insomplete 
and wrong and whether he ought not to 
have found on those issues in favour of 
the plaintiffs? 

(Issue 4), Whether the mode of assess- 
ment adopted by the defendants is the 
basis in use in Aden on which 
tenants of salt-works similar to plaintiffs’ 
salt-works calculate the rent they are 
willing to pay for the same? 

(Issue 5). Whether the said mode is the 
basis in use in Bombay in oaloulating 
what a tenant would pay as rent for 
salt-works? 

(Issue 6). Whether salt-pans are not 
let at a fixed sum perannum in Bombay 
Presidency? 

(Issue 7). Whether in any event tbe 
defendants onght not to have based their 
assessment on the value of unerushed salt 


at the salt-works instead of on the value 
of salt F. 0. BP 

4. Whether the learned Judge was 
not wrong in dismissing the plaintiffs’ 
suitP and 

5. Whether the learned Judge ought 
not to have granted the declaration prayed 
for in prayer B of the plaint and made the 
order prayed for in prayer 0 of the plaint? 

Now what is it that the Executive 
Committee have to consider in deciding 
the assessment of these particular salto 
works? The Notification of the Government 
of Bombay No. 1618 in the General De- 
partment, dated 26th March 1909, directs 
the preparation of an assessment list of 
all buildings or lands or buildings and 
lands in the Settlement District when a 
rate on buildings or lands or both is ime 
posed. This list is to contain, inter alia, 
the annual letting value or other valuation 
on which the property is assessed. The 
question, therefore, is, how is this valua- 
tion to be arrived at? I think the 
principles on which property is assessed 
to the rates are so well known as scarcely 
to require reiteration. First amongst them is 
the principle that in assessing any particular 
property the assessing authority must consider 
what a tenant from year to year with a 
reasonable prospect of the continuation of 
his lease would give for the premises. In 
considering this, the assessing authority 
must regard the then occupier as a likely 
tenant [Reg. v. London School Board (2), 
London County Council v. Erith Overseers 
(3)]. I do not mean by this that the 
highest rent that can be extorted from the 
ocsupier, 7. ¢, that he would pay rather 
than be turned out, is to be regarded as 
the rent which the hypothetical tenant from 
year to year would pay | Great Central Ratlway 
vy. Banbury Assessment Ceommittee (4) per 
Lord Loreburn, L. C., and Lord Dunedin]; but 
that the assessment is to be fixed on the 
highest rent that such a hypothetical tenant 
might reasonably be supposed to be willing to 


(2) (1888) 17 Q. B. D. 738; 55 L.J, M, O. 169; 86 
L. T. 984; 34 W. B. 583; 50 J. P. 419, 6 

(3) (1898) A.C. 562; 63 L. J. M.0.96R, 22 
69 L, T. 725; 42 W. B. 330; 57 J. P, 821, 

(4) (1909) A. O. 78; 78 L.J. K. B. 225; 100 L, T, 89, 
YD. G R.227; 78 J. P. 59; 53 S. J. 177) 25 TL, R, 
148. 
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give [Davies v. Siesdon Assessment Oommettee 
(5) per Lord Collins]. 

Another cardinal principle is that the 
premises must be valued for rateable 
purposes rebus sic stantibus, 7. e„ as they 
exist at the date of the valuation. 
[Reg. v. Fletion (6), per Cockburn C. J., 
at p. 465]. 

In a case in whioh the question was 
whether certain machinery on the premises 
should be disregarded in the assessment 
the Karl of Halsbury described the overseer 
on the premises. This is what he said, 
Kirby v. Hunslet Union (7): 

“The overseer has a comparatively 
simple problem fo solve, although it is 
difficult enough sometimes; he sees the 
place being conducted as a brewery, or 
an irou foundry, or what not; he looks at 
the premises, he looks at the furniture 
which is necessary for carrying on the 
business as a brewery or foundry; he does 
not in his own mind analyze, and to my 
mind he ought not to analyze, what 
would be likely to be the initial arrange- 
ments between the intended brewer and 
the owner of the freehold, to see who 
should provide this or that engine, or 
what not, but he looks at the premises 
as they are, as they are being occupied, 
aud as they are being used, and he says 
tu himself, ‘Well, looking ‘at the whole 
of the place, such and such is the rent which 
would probably be paid by a tenant from year 
to year for such an establishment as this.’ 
And in that he does not and ought not 
to strip the whole of the place of everything 
butthe four walls which contain the whole 
system of manufacture therein contained, and 
simply value either the ground upon which 
the building is placed, or the four walls and 
roof which are the containing elements 
of all the manufacture that goes on in it.” 

I have given the passage in full, not 
only because it illustrates the valuation 
rebus sic stantibus, but also in the hope 
that it may be of some assistanoe to the 


(5) (1908) A. O. 315; 77L. J. K. B. 74% 99 L. 
T. 80; 72 J. P. 305; 6 L. G. R, 764; 24 T. L R. 
651. 
(6) (1861) 8 El. & El 450 at p. 465; 30 L. J. M. O. 
88; 3 L. T. 689; 9 W. R. 809; 121 E. R. 511; 122 R. R. 
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(7) (1906) A. O. 43 at p.48; 75 L. I.K B. 129; 


oe 70 J.P. 50; 4L. Q R. 144; 22 T.L. R. 
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Executive Committee when they next 
assess these premises in suit, 

Bearing these principles in mind the 
problem presents a simple question of 
fact, but where confusion is likely to ensue 
is in considering what evidence should be 
regarded in applying one or other of the 
various recognized methods of valuation— 
called by Lord Watson in North and South 
Western Junction Railway Co. v. Brentford Union 
(8) “formule” for valuation. So long as the 
assessing Court applies one of the recognized 
modes of valuation and in doing so does 
not take into consideration evidence which 
if should not take into consideration and 
does not exclude evidenve which it should 
take into consideration, it is left to that 
Court to select its particular “formula” 
and it is no objection to the valuation to say 
that it should have adopted some other 
“formula” [Mersey Docks and Harbour Board 
y. Birkenhead Assessment Oommittee (9) per 
Earl of Halsbury, L. C., London Untied Tram- 
ways v. Brentford Union (10) per Cozens 
Hardy, M. R.] 

These cases appropriately lay down the 
limits within which an Appeal Court will 
revise the decision of the assessing Court— 
in England, in general, Quarter Sessions; 
in Bombay, the Chief Judge of the Small 
Cause Court. 

When, therefore, we are asked by the 
Referring Court to state whether, in our 
opinion, the plaintiffs’ pramises have been 
rightly assessed we have to turn to the 
judgment of the assessing Court to see 
whether it has correctly applied the principles 
above enunciated. 

I am of opinion that the judgment of 
the assessing Court shows clearly that ib 
has not considered what the hypothetical 
tenant would pay for these premises. No 
doubt the Court had that question before 
it—indeed it was the subject-matter of 
the inquiry—but the judgment shows that 
what the Court did was to adopt for the 
plaintiffs’ salt-works a method of valuation, 
which was not even one of the recognized 
methods of valuation, which it understood 
had been applied to salt-pans in Bombay 

ae (1888) 18 A. O. 592; 58 L. 0. M. O. 95; 694. T. 


oe (1901) A.C. 175 atp. 180; 70 L. J. K. B. 684; 84 
L. T. 542; 49 W. R. 610; 65 J. P. 579; 17 T. L. R. 445. 

(10) (1907 )2 Konstam’s Rating Appeals 410; 711, 
P. 249; 96 L. T. 528; 5 L. G. R. 632. 
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and which it had itself applied in spite 
of protest to one other salt-works at Aden. 
Because the Court considered this method 
had been applied to such cases of assess- 
ment of salt-pans as were within its know- 
ledge, if assumed that it must ipso facto 
be applied to the plaintiffs’ salt-works 
which were different in character and 
situation as well as in date of construc- 
tion to the works to whish the method 
had been applied. The Court, therefore, 
made no attempt to value these particular 
salt-works or to say whether the method 
it applied was such as to resulé in the 
assessment that the hypothetical tenant 
of these premises would pay for them. 

One has only to turn to the judgment 
of the assessing Court and the judgment 
on the reference to see that the principle 
underlying both deoisions was, not what the 
hypothetical tenant would pay, but that 
the assessment was not oppressive. The 
judgments somment on the fact that in 
the optnion of the Courts the assessment, 
“although unusual and somwhat arbitrary,” 
“peculiar to Aden,” “novel,” was nevertheless 
not “illegal” or “oppressive.” Then there 
is the admission in the judgment of the 
assessing Oourt that the effect of the 
adoption of this mode of assessment was 
that the premises were not really rated 
at all. Clearly, the Courts have lost sight 
of the real principle—was the rateable 
valuation such as a tenant from year to year 
with a reasonable prospect of the continuation 
of his lease would have paid for the premises? 

Even the defendants’ own architect, Mr. 
Mirams, testified that the assessment was 
not such as a hypothetical tenant would pay 
for these premises, and I confess I am 
somewhat surprised at the hardihood of the 
defendants who ventured to support the 
valnation in the face ofa the opinion of 
their own expert. 

There are, however, other objections to 
the assessment, It appears to have been 
based on a method of valuation considered to 
have been in vogue for salt-puns in Bombay 
in 1883. Opinion of Counsel in the year 1881 
was invoked in support of this and a reference 
made to what appears to be a very 
doubtful fast, vêz,, that this was the method 


adopted by the rating Court in Bombay— , 


the Chief Judge of the Small Cause Court, 
No instances of any assessment on any guch 


basis by that authority have been adduced 
and if, as appears, such considerations as 
I have just alluded to influenced the Aden 
Court in coming to the conclusion it did, 
then obviously here was a clear instance of 
evidence being admitted which should not 
have been admitted which would warrant 
the Appeal Court in requiring the assess- 
ing Court to revise its decision. But it 
appears, further, that not only were the 
salt-pans in Bombay in the year 1883 not 
worked by machinery but they did not 
pay any rent or royalty. Indeed, Mr. 
Inverarity for the plaintiff points out that 
the method adopted was not even iu vogue 
for the Bombay salt-pans in that year. 

There is the further objection that the 
method adopted is no real method of valua- 
tion at all and is objectionable on that 
ground. No donbt the volume of business 
done by the works may be a factor for 
consideration. So may the rent and royalty 
reserved by the lease, the actual yearly 
receipts with the usual deductions, the 
value of the land and the factory and any 
other buildings on the premises. Any or 
all of these are factors which would assist 
the Court in determining the mode of 
assessment to be applied to these works, 
but if is no recognized method of assess- 
ment to take the output of the works 
at so much a tcn and assess the plaint- 
iffs at half that figure less landlord’s 
deductions. 

I am unaware of the existence of any 
such arbitrary method, nor, as I have 
shown, do the judgments of the Aden 
Courts show that the result obtained by a 
valuation on this basis was what our hypo- 
thetical tenant would have given forthe pre- 
mises. 

Under the circumstances, I am of 
opinion that the assessment is wrong and 
should be quashed and the Executive 
Committee should consider what a ten- 
ant from year to year with èa reason- 
able prospeot of the continuation of his lease 
would give for these particular premises, 
and that is the way in which I would answer 
question 1. 

As we have no particulars of the plaint- 
ffs’ salt-works it is impossible for us 
to say what rent a hypothetical tenant 
would pay for them. We must, there- 
fore, decline to answer the other questions 
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referred to us, but we must not be taken 
as implying that because we have answer- 
ed question 1 in the way we have, there- 
fore, the defendants are compelled to assess 
the premises on the basis of the rent 
and royalty reserved by the lease. That 
is a point which depends on the answer 
to the question—what would the hypo- 
thetical tenant pay for these premises rebus sic 
s‘antibus? 

The question of the refund of any ex- 
cess paid over and above the proper 
assessment is one which will have to be 
answered by the Aden Court when it de- 
termines the proper assessment of these 
premises. 

We accordingly return the case for disposal 
in accordance with this opinion. Costs, costs 
in the suit. 

BATOHELOR, ACTING C., J.—I am of the same 
opinion. 

The question for ovr decision is as 
to the legality of the assessment 
fixed upon the plaintiffs’ premises by the 
rating authority, the Executive Committee of 
Aden, 

Now the question, what rate shall be 
levied npon any particular premises, is a 
question of fact, which must be answered 
by the rating authority. With their deci- 
‘sion on this question, as a question of 
fact, we should ordinarily have no power, 
and certainly no inclination, to interfere, 
But their decision becomes open to revision 
as on a point of law where, instead of 
doing what the law has dirested them to 
do, they “have thought proper either to 
inelude something which by law onght not 
to be ineluded or to exclade something 
which ought to have been included.” This 
sitation is from a passage in the speech 
of the Harl of Halsbury, L. C., in Mersey 
Docks and Harbour Board v. Birkenhead Assess- 
ment Oommittee (9), an authority which I 
would sommend to the attention of the Aden 
Committee as containing, if I may be per- 
mitted to say so, the clearest possible exposi- 
tion of the whole law on this topic. 

Thus the question which we have to 
answer is whether the Aden Committee, 
in imposing this rate, have included any 
sonsideration which by law they should have 
exclud&d, or have excluded a consideration 
whioh by law they should have included. 
On the facts on the record [ cannot donbt 


that the question must be answered against 
the Committee. To quote again from the 
same judgment of the Lord Chancellor’s, 
“the thing to be done is to answer a 
plain question of fact, namely, what is 
the rent which a tenant might reason- 
ably be expected to giye for the pre- 
mises?’, the tenant being of course sup- 
posed to have some reasonable assurance 
of the continuance of his lease. But I 
must hold on the facts that the Aden 
Committee never proposed to themeelves 
this question at all, but only proposed to 
themselves and answered a totally differ- 
ent question, namely, upon what basis do 
we find that other salt-works have been 
assessed at other times and in another 
place? In answer to this question they 
found, or thought they found—it matters 
not which—that in 1£&3 certain salt-works in 
Bombay were rated according to an arbitrary 
arithmetical formula and, without more, 
they forthwith applied this formula to these 
salt-works as existing in Adenin 1912-13. 
That clearly is not a method of rating 
the Aden premises, rebus sic stantibus, that 
is to say, rating these particular pre- 
mises in the condition in which they stood at 
that particular time. And by the mechanical 
applisation of this abstract formula 
withont more, it is, I think, plain that 
the Committee excluded from consideration 
a whole series of matters which they ought 
to have considered, namely, all those 
matters which arise for consideration on the 
putting of the true question, what wonld 
a hypothetical tenant pay for the premises 
as they then stood? 1n these siranmstances, 
it seems to me that we have ne option 
but to set aside the rate as illegal, for 
the Committee have not considered the 
matters which by law they were bound to 
consider. 

We cannot do more than that. We oan- 
not find a legal rate for the Committee, 
for the duty of doing that is cast upon 
the Committee. It is for them, not for us, 
to answer the question of fact as to the 
rent which a tenant might be reasonably 
expected to pay, and it is open to them 
to select any one of the several recognised 
methods of valuation. “I am not aware,” 
says the Earl of Halsbury, speaking of 
another rating committee, “of any rule of 
law or any Statute which has limited them 
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as to the mode in which they shall arrive 
at the value.” But the thing valued must 
be these particular premises as at the 
material time, and all lawful, and no un- 
lawful, considerations must be weighed. 

On these grounds I agree that the assess- 
ment now in question must be set aside, 
and it must be left to the rating authority 
to fix a new rate in accordance with 
law. 

Under section 13 of the Aden Aat, costs 
of this reference will be costs in the suit. 
The plaintiffs do not press for any present 
refund of any sum paid in excess, and 
it is clear that -we are not now in @ 
position to make any such order, seeing 
that we do not yet know what a legal 
assessment would be. 

Copies of these judgments will be for- 
warded to the Resident, who under sec- 
tion 12 of the Aden Act will dispese 
of the case sonformably to this decision. 


Answer accordingly. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Miscenntanxocs Civit Appsan No. 30 oF 1911, 
September 11, 1912. 
Present: —Mr, Drake-Brockman, J. O. 
DAMODHAR NAMDEO CHIMOTHY— 
PLAINTIFE— APPELLANT 


VETEUSE 
KESHEO GOVIND AND orgers— DEFENDANTS 


— RESPONDENTS. 

Hindu Law—Joint family—Mortgage, suit on, by 
Manager, without joining other members of the family, 
whether maintainable—Civil Procedure Code (Act V of 
1908), O. XXXIV, r. 1. 

The Manager of a joint Hindu family occupies a 
position which entitles him to bring a suit to enforce 
aright belonging to the family without making the 
other members of the family parties to the suit. 
[p. 728, col 1.] 

This principle of representation is equally appli- 
cable to a suit ona mortgage, and particularly so 
in a case in which the contract was made with the 
Manager who isthe head of the joint family and 
conducts the family business. lp. 728, col. 2.] 


Jian v. Gopadya, 3 Ind, Cas. 570;5 N.L. R. 117, 
djstinguished. 


Appeal against the decree of the Dis- 
trict Judge, Wardha, in Appeal No, 24 
of 1911, dated the 30th of June 1911, 
arising out of Suit No. 126 of 1910, desid- 
ed by the Subordinate Judge, Wardha, on 
the 8th of December 1910, 

Mr M. B. Kinkhede, for the Appellant. 

Mr. Atmaram Bhagwant, for the Re- . 
spondents. 

JUDGMENT.—This in an appeal from 
an order passed by the District Judge, 
Wardha, remanding a suit to the Court 
of first instance for re-trial with a direc- 
tion to bring the three sons of the original 
plaintiff on the record as co-plaintiffs. 

The suit was brought on foot of a 
mortgage executed by the first defendant 
Govind on the 13th February 1893 in 
favour of the original plaintiff Damodar 
acting as Manager of the firm Namdeo 
Kartaram. At that time the owners of the 
firm were Damodar and his father Namdeo. 
When the anit was filed the owners were 
Damodar, his two adult sons Shankar and 
Keshao, and his minor son Shridhar. So 
far as the actual wording of the plaint 
goes, Damodar sued in his own name, But 
on the defendants’ pleading that the sons 
should be joined as parties he replied that 
their joinder was unnecessary, inasmuch as 
he is Manager of the joint family and 
sued for the benefit of all its members. 
The first Court held that as partner in 
the firm and also as Manager of the joint 
family Damodar was entitled to sue alone 
and passed a preliminary decree for fore- 
closure against the defendants. In appeal 
the District Judge held that the suit had 
been brought by Damodar in his own 
name and in his individual capacity and 
that by reason of rule 1, Order XXXIV, Civil 
Prosedure Code, the joinder of his sons 
as oo-plaintiffs was essential. TT 

In my opinion the learned District 
Judge was not justified in proceealng upon 
the extremely technical point that in the 
plaint Damodar was not described as 
Manager of a joint family or as represen- 
tative of a firm His position was made 
olear by the description of the mortgagee 
in the deed sued upon and in the oral plead- 
ings, nor waa tt denied by the defendants, 
whose insistence on the joinder of his 
sons as plaintiffs appears to have been 
the ontcome of a desire bc pray in aid 
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the provisions of section 22, Indian Limita- 
tion Act, 1908, the suit having been 
filed during the special period of grace 
allowed by section 31 bid, I think that 
in these circumstances the District Judge 
would have done well to direct amend- 
ment of the plaint, by the addition of 
particulars indicating the real position 
occupied by the original plaintiff. 

In relying on rule 1, Order XXXIV, 
Civil Procedure Code, tbe learned District 
Judge has apparently left ont of account 
the substantial variation between this and 
its forerunner, section 85, Transfer of 
Property Act. The older provision ran 
thus:— , 

“Subject to the provisions of the Code 
of Civil Procedure, section 437, all per- 
sons haying an interest in the property 
comprised in a mortgage must be joined as 
parties to any suit under this Chapter 
relating to such mortgage, provided that 
the plaintiff has notice of such interest.” 

The section of the 1882 Code referred 
to is represented in the present Code by 
rule 1, Order XXXI, which enables a trustee, 
executor or administrator to represent the 
beneficiaries in suits concerning property 
vested in him. Rule 1, Order XXXIV, is in 
the following terms:— 

“Subject to the provisions of this Code, 
all persons having an interest either in 
the mortgage security or in the right of 
redemption shall be joined as parties to 
any suit relating to the mortgage.” 
The change in the law has thus increased 


the number of. cases in which the 
joinder of all parties interested is not 


essential, by including among them those 
in which the plaintiff sues in the name 
of the firm or ina representative charac- 
ter. That the Manager of a joint Hindu 
family ocoupies a position which entitles 
him to bring a suit to enforce a right 
belonging to the family without making 
the other members of the family parties 
to the suit, has now been finally settled 
by the decision of the Privy Council in 
Kishan Parshad v. Har Narain Singh (1). 
In that case the Managers sued to recover 
a mere book-debt, and it was found that 


(1) ® Ind, Cas. 789; 83 A. 272; 15 0. W. N. 821; 8 A. 
L. J, 266; 9 M., L. T, 348; 21 M. L. J. 878; 13 C. L. J. 
345: 18 Rom. L. R. 859; (1911) 2 M. W. N. 395; 
g8 I A. 46 (P, C), 
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they had been entrusted with all necessary 
powers for carrying on the business in 
the sourse of which the loans to he re- 
covered were advanced. But their Lordships 


' cited with apparent approval the case of 


Arunachala Pillai yv. Vythilinga Mudaliar (2), 
where the Court in effect desided that a 
suit for possession of family property 
could be maintained by the managing 
member alone in his capacity as such. 
The decision to the opposite effect in 
Angamuthu Pillai yv. Kolandavelu Pillai (8) 
was cited in argument but not referred to 
in their Lordships’ judgment. This princi- 
ple of representation seems equally ap- 
plicable to a suit on a mortgage, and 
particularly so in a’oase like the present 
where the sontract was entered into with a 
Manager who is now head of the joint family 
and still conducts the family business. That 
serious inconvenience might result from 
enforcing the joinder of every member is 
obvious. Where a family consists of father, 
sons and grandsons, the changes in the 
co-parcenary body by births and deaths 
might be very numerous in the course of 
a protracted litigation: unless indeed all 
the members were living in the same place, 
strict compliance with the law wonld be 
practically impossible. This difficulty dis- 
appears once it is held that all are sub- 
stantially represented by a sompetent 
Manager. i 

For the defendant-respondents reliance 
is placed on Jian v. Gopadya (4). But 
that case may be distinguished on two 
grounds, first, that the suit was instituted 
while section &5, Transfer of Property Act, 


was still in force, and second, that the 
alienation impeached was not effected in 
the course of . carrying on a family 
business. 

The order appealed from is set aside, 
In leu thereof it is ordered that the 


original plaintiff Damodar be allowed to 
amend his plaint by alleging that he sues 
as Manager of the joint family and for 
its joint benefit. When this amendment 
has been effected, the District Judge will 
proceed to decide on its merits the appeal 
preferred to him. Costs in this Court 


(2) 6M. 27; 7 Ind. Jur, 10; 2 Ind, Dec. (N. s.) 


7. 
(3) 23 M. 190; 8 Ind. Dee. (N. s.) 582. 
(4) 3 Ind. Cas, 670;5 N, L. R, 117, 
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will be borne as incurred, Damodar 
being to blame for framing the plaint aa 
if he were suing for his own exclusive 
benefit. Other costs will be costs in the 
cause and abide the event. 

Order set aside, 





CALCUTTA HIGH COURT. 
ORDINARY ORIGINNL CIVIL JURISDICTION. 
April 24, 1918. 

Present :— Justice Sir Asutosh Chaudhuri, Kr. 
In the matter or Section 56 OF TRE CALCUTTA 
MUNIGIPAL Act 
AND 
In the matter of the election of BROJO GOPAL 
GOSWAMI as COMMISSIONER of Warp 


No. 25. 

Calcutta Municipal Act (III B.C. of 1899), s. 56— 
Election petition, whether can be treated as suit 
—Corrupt practices in election—Im~personation of 
voters, whether grownd for setting aside election— 
Intimidation and undue influence, consequences of. 

In the Calcutta Municip] Act the matter of corrupt 
practices in elections has not been provided for, except 
in so far asis covered by the expression “for any other 
cause” in section 56 of the Act. [p. 730, col. 1.] 

In order to constitute impersonation mens rea is an 
essential ingredient. [p. 73], col. 1.] 

If in an election a person whose name is on the 
register is shown not to have voted and it is also 
shown thata vote has been recorded in his name and 
no fraud is shown -onthe part of the candiate in 
whose favour the vote is recorded or his agents, the vote 
should be struck off on scrutiny but the election can- 
not be set aside on that ground alone. [p. 73], col. 2.] 

An application under section 56 of the Caleutta 
Municipal Act for setting aside an election cannot be 
treated as a suit. [p. 731, col. 2.1 

Inflaencing of individual voters avoids an election 
only when committed by a candidate or his agents, 
and not otherwise [p. 783, col, 1.] 

In order toavoid an election on the ground of 
intimidation and undue influence it must be shown 
either (1) that the rioting or violence was instigated 
by the candidate or his agents for whom he is res. 
ponsible, or (2) that it prevailed to such an extent as 
to prevent the election from being an entirely free 
election. [p. 783, col. 1.] 


Application, under section 55 cf the Cal- 
cutta Municipal Ast, for setting aside tLe 
election of Brojo Gopal Goswami. 

Mr. A. N. Ohaudhuri (with him Messrs. 
B. K. Lahiri and S. N. Panerjee), showed 
the cause, 

Mr. E. Norton (with him Mr. Langford 
James), in support of the Rule. 

JUDGMENT.—This is an application 
under section 56 of the Calcutta Municipal 
Act for setting aside the election of ong 
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Brojo Gopal Goswami who was elected 
Municipal Commissioner at the election held 
on the 20th March this year in Ward 
No. 25. The riyal candidate was Mr. 
Tarapada Ghosh. Before dealing with the 
merits of the application the following 
facts, whish are practically undisputed, ought 
to be mentioned. In that ward there are 743 
voters having 1,573 votes. Highty-one voters 
possessing 116 votes are dead. Forty-one 
voters having 121 votes wera absent, and 
therefore the total number of votes available 
at that election was 1,385 out of which 1139 
votes were polled, that is to say, 197 votes 
only were not recorded. It appears that 
608 votes were registered for Brojo Gopal 
Goswami and 451 for Tarapada Ghosh, 
giving the former a majority of 237 votes. 
Brojo Gopal says that he had in addition 
to the majority 52 more votes in hand 
which were not recorded but whether that 
is so or not, is immaterial. The election 
is contested on these grounds: (1) that 
certain grog-shop owners had been dissnaded 
and did not vote through fear. They are 
said to have been dissuaded by Hem 
Chandra Lahiry, Inspector of Police, stated 
to be a relative of Brojo Gopal Goswami 
and a friend of his. lt is said by the 
applicant that the Inspector threatened these 
people that if they voted he would inter- 
fere with their business. The applicant is 
a person of the name of Monor’ njan Mukher- 
jee. He is an enrolled voter and says that 
he acted on behalf of Mr. Tarapada Ghosh. 
He was his election agent, although that 
is not stated in the petition. The appli- 
cant states that he believes and charges 
that Hem Chandra Lahiry acted in manner 
aforesaid under instructions from and with 
the knowledge and approval of the said 
Brojo Gopal Goswami. The applicant fur- 
ther states (2) that one Jugal Kissore 
Mandal was coerced to vote for Brojo Gopal 
by Ram Taran Bannerjee, who is described 
in one of the affidavits as an eminent and 
irfilnential member of the Alipur Vakils, 
Bar, and also by a person of the name of 
Akhil Chandra Bannerjee. Jugal Kissore 
Mandal is said to have promised to vote 
for Tarapada Ghosh. (8) The petitioner 
further alleges that five persons were im- 
personated, four of them being d®@d and 
one absent from Caloutta, all these five 
yotes being in fayour of Brojo Gopal Go. 
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swami, Three of them, namely, Narain Shaw, 
Bachu Shaw and Bhagwan Shaw are said 
to have been falsely identified by Brojo 
Gopal Goswami, the first two being said to 
have died long ago and the last being said 
to have been absent, and that by such 
false identification, it is charged that Brojo 
Gopal induced the polling officer to record 
those votes. It is alleged that Ramdhan 
Nag, voter No, 317, and Lal Muhammad, 
voter No. 238, are dead. It is not said 
that Brojo Gopal or his agents caused them 
to be impersonated. (4) Then there is a 
further charge that [Inspector Hem Chandra 
Lahiry had interfered with the elestion, 
that he had freely canvassed for Brojo 
Gopal Goswami, that he intimidated and 
hustled voters wearing white badges which 
indicated that they were supporting Tarapada 
Ghosh, and abused and insulted persons can- 
vassing for him, and ordered Paharawallas 
to obstruct and keep away persons wearing 
such badges, so that in many oases such per- 
sons from fear were persuaded to vote for 
the rival candidate. Interference of this 
Court is sought on the above allegations. 
The petition was supported by nine affidavits. 
The applisation is under sestion 56 of the 
Caleutta Municipal Act, which is a stu- 
pendous Act consisting of a very large num- 
ber of sections, schedules, bye-laws; but 
there is nothing relating to the matter now 
before me except the solitary section above 
mentioned. It is curious thatin an elabo- 
rate compendium of municipal law the 
matter of corrupt practices in elections has 
not been provided for. It was somewhat 
of a relief to hear during the argument that 
this Act was going to be remodelled and re- 
cast. it is quite time if was. I feel it 
necessary to say that it has unduly burdened 
our work in this Court. Sestion 56 speaks of 
improper reception or rejection of votes and 
adds that a person may apply toa Judge 
of this Court if he questions the validity of 
an election “for any other cause”. 
How much that expression inoludes, is 
dificult to say, and unnecessary to consider 
having regard to the charges I have to deal 
with in this case. 

I shall first deal with the case made abont 
impersonation. The persons who are said 
to have” improperly voted are Narain Shaw, 
voter No, 224, Basha Shaw, voter No. 645, 
and Bhagwan Shaw, voter No, 236, Ram- 
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dhan Nag, voter No. 317, and Lal Muhammad, 
voter No. 233. So far as the last two are 
concerned, there is no contest that they are 
both dead, and some persons must have 
impersonated them; but nothing is said 
about Brojo Gopal Goswami or his agents 
having procured their impersonation. So 
far as the first three are concerned, a person 
of the name of Narain Shaw has appeared 
and filed an affidavit in which he says he 
voted at this election and denies that he died 
long ago or that his Sradh ceremony was 
ever performed, He says that he is still 
carrying on business in Kali Bazar. Several 
affidavits were filed by the applicant stating 
that Narain Shaw had died about five years 
ago, A person of the name of Bachu Shaw 
has also appeared and says that he is alive 
and voted as he was entitled to vote. On 
the electorate roll there are two Bachu Shaws 
one voter No. 219, and the other voter No. 
646. A very large number of affidavits are 
forthcoming from the applicant’s side stating 
that Bachu Shaw, voter No 6-46, is dead. Noth 
ing, however, is said, so far as Bachu Shew, 
voter No. 219, is concerned, but the vote, whioh 
was recordedwas recorded as that of Bachu 
Shaw, voter No. 646. In both these instances 
objection was taken on behalf of Tarapada 
Ghosh before the polling officer, who en. 
quired from Brojo Lal Goswami if he knew 
them, and Brojo Lal Goswami saying he did 
their votes were recorded. So faras Bachu 
Shaw is concerned, his voting paper was 
produced before me and it appeared that No. 
646 was written in blue pencil against his 
name apparently by the same person who 
signed that document in blue penoil, that 
is to say, the polling officer. With regard 
to Bhagwan Shaw it is alleged cn behalf 
of the applicant that he was not in Calcutta 
on the 20th March and that a person of 
the name of Ram Prosad, his brother, voted 
for him. Bhagwan Shaw has appeared and 
filed an affidavit and states that he voted 
in person, and Ram Prosad has also filed on 
affidavit stating that he did not vote for 
his brother. With regard to Bhagwan Shaw 
there are three affidavits which were pro- 
gured by Tarapada Ghosh from Chapra 
swcrn to by the affirmants named Ram Ashis 
Ahir, Mangal Mabato and Ramdhan Rant. 
In answer to the above allegations made by 
the applicant and in support of Brojo Gopal 
Goswami’s answer to the charge, certain 
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affidavits have been filed on his behalf. 
Some traders of the same bazar, namely, 
Ram Charan Shaw, Ram Nath Marwari and 
Ram Nibash Marwari, as also a person of 
the name of Panschu Gopal Tikari who had 
business dealings with Narain Shaw and 
Bachu Shaw support Brojo Gopal and say 
the real men voted. The applicant, how- 
ever, has filed 13 more affidavits by way of 
reply. He has thus 22 affidavits as against 
eleven of Brojo Gopal Goswami. Now in 
cases of impersonation the accep‘'ed law in 
England is that mense rea is an essential 
ingredient. Upon a careful consideration of 
all the affidavits I am quite satisfied that 
Brojo Gopal Goswami did not falsely identify 
these persons. He believed that the persons 
who had some to vote were the persons 
Narain Shaw, Bachu Shaw and Bhagwan 
Shaw, that he knew them as Narain Shaw, 
Bachu Shaw and Bhagwan Shaw. Upon the 
affidavits before me, I am of opinion that 
Bachu Shaw, voter No. 646, is dead; but 
that Bachu Shaw who voted came with a 
post card from the Muuisipality, which had 
been delivered to him asa voter and that 
he produced that post card and voted. The 
number was taken by the office: from the 
post card. I also accept Bachu Shaw’s state- 
ment that he had also voted at the previous 
election. I hold that Brojo Gopal knew this 
man Bachu Shaw asa voter and that he 
identified him as such. I do not think he 
identified him as voter No. 646. Two affi- 
davits in reply have been put in by two 
Vakila of this Court, who were agents of 
Tarapada Ghosh at the election, who say 
that Brojo Gopal Goswami identified Bachu 
and Narain as voters Nos. 646 and 224. No 
such statement appeared in the original 
petition. Jf that was the case, there is no 
reason why such affidavits were not filed 
in the first instance. It is not right that 
in matters of serious charges of this kind 
persons making them should be allowed to 
supplement the evidence after the charges 
have been answered. I hold that Brojo 
Gopal knew Bhagwan Das who voted and 
that Bhagwan Das was not impersonated 
by his brother. Amongst the affidavits in 
reply there is one from one Gobindram 
that Bhagwan Dag’s brothar Ram Prosad 
gave out before he voted that his brother 
was absent and that he would vote on his 
behalf, which is difficult to believe. I hold 
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that Narain Shaw who voted is recorded as 
voter No 224 He is supported by amongst 
other things the rent receipt in his name 
annexed to his affidavit. So far as the two 
other persons are concerned, Lal Muhammad 
and Ram Dhan Nag, the utmost that can 
be asked is, that their votes shonld be 
struck off. If the person whose name is 
on the register is shown not to hava voted 
and it is also shown that the vote hag been 
given in his name and nothing more jg 
shown, the vote is only struck off in 
scrutiny. That is the law in England 
which one ought to follow in matters of 
elestion. With regard to all these five 
votes the utmost that can he contended js 
that they should be rejected, nothing more, 
which still leaves Brojo Gopal with a very 
large majority. This is nota case of gene- 
ral impersonation but of individual per- 
sonifiscation, and I do not think that Brojo 
Gopal can be charged with having wrong- 
fully or fraudulently caused these votes to 
be entered in his favour, I accept his 
statement, which has not been contradisted 
that from the very early stages of the 
election he was leading by a large num. 
ber of votes, almost throughout by about 
100 votes. I was invited to hold an en- 
quiry and have all these persons brought 
before this Court including the Chapramen 
to be examined. The suggestion was that 
I should treat this as a suit and take such 
evidence as might be given by parties 
That has never been done, so far ag [ know, 
although in certain cases this Court has 
allowed the cross-examination of witnesses 
upon their affidavits, but I do not think 
that this is a case in which I ought to 
allow it. Although some voters are alleged 
to be dead or one of them absent yet 
there is nothing to show that Brojo Gopal 
Goswami or his agent fraudulently or 
wrongfully caused improper personification 

I shall next deal with Jugal Kissore 
Mandal. Jugal Kissore Mandal has appeared 
and filed an affidavit stating that he was 
not coerced This is a sufficient answer 
lt is difficult to believe that a person of 
his position could haye been coerced and 
that by sucha person as Ramtaran Baier 
jee who is described as a leading and in. 
fluential Pleader of Alipore. Ther® is no 
such person as Akhil Chunder Bannerjee 
There is one person of the name of Akhil 
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Chatterjee. Therefore so far as Jugal is 
soncerned, the charge about him may be 
dismissed from sonsideration. 

The next I shall deal with are the 
grog-shops. It appears from the affidavit 
of Brojo Gopal Goswami, to which there is 
no answer, that there are 16 grog-shop 
owners who have votes; that 6 ont of them 
voted, 3 in favour of Brojo Gopal and 3 
in fayour of the rival candidate. Now so 
far as intimidation is concerned, treating 
the grog-shop owners as a sommunity 
which is rather difficult to do, the fast 
that voters from amongst them have come 
and voted dispels the suggestion that they 
were intimidated. These grog-shop dealers 
must be presumed to be persons of ordi- 
nary mental strength; that they should 
have been so frightened by the appearance 
of Hem Chandra Lahiry or on account of 
his interference as to refrain from voting 
altogether is inconceivable and unworthy of 
eredit. Now so far ss Ham Chandra 
Lahiry’s connection in thie matter is con- 
cerned, I hold that it is untrue that he 
is a relative or a friend of Brojo Gopal 
Goswami’s. The allegation has been son. 
tradicted by Brojo Gopal Goswami and 
Hem Chandra Lahiry, and there are no 
affidavits in support of the allegation of 
the petitioner extept his own statement in 
his petition. I think he was drawing upon 
his imagination when he said that he be- 
lieved that Hem Chandra was interferirg 
in the election in the interest of Brojo 
Gopal and at his instance There is hardly 
any evidence to speak of with regard to 
this matter. In one of the affidavits in 
reply one person bas been named by one 
Jiban Kristo Mukherjee who is said to have 
expressed his desire to vote for Tarapada 
but did not vote. Jiban Kristo Mukherjee 
says that Bhola Nath Shaw, owner of one 
of the wine shops, said to him that he could 
not vote as Hem Cnandra Lahiry had asked 
him to vote for Brojo Gopal Goswami. No. 
thing further is stated to have been said 
by Bhola Nath Shaw, but Jiban Kristo 
adds to his affidavit a sentence to this effect, 
“and the result was that he (Bhola Nath) 
did not come to the polling station at all 


to exercise his franchise for fear,” which - 


is an inference and not a statement which 
was made by Bhola Nath, and this, as [ 
haye said, is contained ii an affidavit in 
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reply and, therefore, by itself of doubtful 
value. Bhola Nath has not made an af- 
davit, I cannot hold that the grog-shop 
owners or the wine shop keepers were as 
a community prevented from voting by the 
exercise of undue inflaence by Hem Chandra 
Lahiry, I am also unable to hold that 
any general intimidation was exercised by 
Hem Chandra Lahiry. lt is untrue that 
voters supporting Tarapada wore white badges, 
only his canvassers did so. Hem Chandra 
is a Police Officer of position. The elestion 
was being held in Calcutta in the presence 
of a very large number of people, an election 
in which persons of position were taking 
part andi find it difficult to believe that a 
person of the pnsition of Hem Chandra 
Lahiry who is the Inaspestor of that Ward 
should have come forward and openly 
abused people, insulted them, intimidated 
them and pushed them with a big stick 
and generally publicly misbehaved him- 
self. There is no such statement made by 
the two learned Vakils who acted as agents 
on behalf of Tarapada Ghosh in this eles. 
tion. There is nothing in their affidavits 
about the conduct of Hem Chandra Lahiry. 
Having regard to the nature of the charges 
made against a Police Officer of position and 
pressed during argument, at one stage I 
thought it might perhaps be necessary to 
have him examined and cross-examined in 
Court; but after consideration 1 did not 
think that course should be adopted. Tara- 
pada Ghosh has already instituted a com- 
plaint against him before the Police autho- 
rities and if is under enquiry, and I do not 
think it would have been right to have him 
examined here pending the enquiry. 

In the Thornbury case (1), referred to in 
Rogers on Elestions, Volume 3, 7th Edition, 
page 333, Justice Field is reported to have 
said: “Again we must consider not whether 
any particular person or particularly nervous 
person was affected by it. We must take 
the elector as an average of ordinary men”, 
I fail to find that there was any general 
intimidation in this case. In fact from the 
numbers above given a very large pro- 
portion of the voters did vote; and even 
if if be taken thatall the other voters did 
not vote through intimidation and would 
have voted for Tarapada Ghosh, that even 
would have left Brojo Gopal Goswam! with 

(1) (1836) 4 OM. & H. 63, 
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a large majority. Influencing of individual 
voters avoids an elestion only when committed 
by a candidate or his agents, not otherwise. 
In the Sialeybridges case (2) the law is thus 
summed up: “In order to avoid an elec- 
tion on the ground of intimidation and undue 
influence ib must be shown either that (1) 
the rioting or violence was instigated by 
the candidate or his agents for whom he is 
responsible, or that (2) it prevailed to such 
an extent as to prevent the elestion from 
being an entirely free election.” There is 
nothing to show that this was the case in 
this instance. I hold that Brojo Gopal 
Goswami was elected by the majority in 
this case voting in accordance with the law 
and, therefore, his election ought to be upheld 
and this application ought to be dismissed 
with costs. 

There is-one matter to which I ought to 
refer, In the affidavit in reply filed by Mr. 
Tarapada Ghosh he says in the fourteenth 
paragraph that a statement was made to a 
superior Police Officer by Mr. J. N. Sen, 
who was the superintending polling officer, 
to the effect that he had not made any 
request to Hem Chandra Lahiry to see that 
no breach of the pesuce took place. As this 
statement was made in an affidavit in reply, 
the other side was not ready with an aff- 
davit in answer, but learned Counsel stated 
that they had received a letter from Mr. 
Sen in answer to an enquiry made by his 
attorney. I thought it only fair under the 
circumstances that they should have an 
opportunity of meeting that allegation by 
an afidavit, and an affidavit was filed by 
Mr, Sen copy of which was given to the 
other side. He says that he did make a 
representation to Lahiry, which does not 
bear ont the statement made by Mr. Tara- 
pada Ghosh. It is rather a curious feature 
of this election that a large number of 
Sikh Durwans were employed by Mr. Tara- 
pada Ghosh. From the affidavit of Hem 
Chandra Lahiry and Brojo Gopal Goswami 
it is quite clear that a breach of the peace 
was apprehended by their presence and in 
fact their conduct was such that it necessi- 
tated Police surveillance. Mr. Tarapada 
Ghosh's explanation is that the Sikhs were 
present to protect his motor-sars so that 
they might not be used by Brojo Gopal 
Goswami or his agents—which is not satis- 
_ (2) (1889) 1 O'M. & H. 66, 
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factory. [ am disposed to think that the 
matter has been fought out in this way by 
Mr. Tarapada Ghosh at the instigation of 
some persons interested in contesting Brojo 
Gopal Goswami. He has also started 
criminal proseedings against Brojo Gopal 
Goswami for wrongful identification, which 
are still pending in the Criminal Court. It 
is regrettable that election matters are 
fought ont in this way, and one feels that 
statutory provision should be made for the 
purpose of keeping matters of elections 
free from corruption and undue influence 
Application dismissed. 





ALLAHABAD HIGH COURT, 
First Appzau FROM ORDER No. 13 or 1918. 
June 26, 1918, 

Present :—Justice Sir P. O. Banerji, Kr,, 

and Mr. Justice Piggott. 

LACHMI NARAIN DUBE—APPELLANT 

versus 

KISHUN LALL AND ANOTHER— Opposite 

Party. 

Provincial Insolvency Act (III of 1907), ss. 6 (8), 15, 
16 (1, —Application for adjudication by debtor—Preli. 
minary inguiry—Court, duty of. 

Where a debtor’s petition alleges facts sufficient 
if established, to entitle him to present hig petition 
under section 6 (3) of the Provincial Insolveney Act, 
the Court is bound, after completing the necessary 
inquiries, to come to a decision in respect of the 
various matters spoken of in section 15 of the Act 
and then to dismiss the petition under that section 
or to make an order of adjudication as provided for 
in section 16 (1) of the Act. [p. 734, col 1,7 

First appeal from an order of the Subor- 
dinate Judge, Mirzapur, dated the 3] st 
October 1917. 

Mr. Harnandan Prasad, for the Appellant. 

JUDGMENT.—This is an appeal by one 
Lachmi Narain Dube, who had applied to 
the Court of the Subordinate Judge oxersising 
jurisdiction in the district of Mirzapur to be 
adjudicated an insolvent. The applisation 
was opposed by a creditor; the Court had ex. 
amined the applicant and had taken certain 
evidence offered by the objecting creditor, 
The hearing was then adjourned for reasons 
which need not be discussed, and it continu- 
ed to be adjourned over a number of suaces- 
sive dates fixed for the hearing. Figally on 
the 31st Ostober 19!7 the case being called 
on, if was found that the applicant did not 
appear. The Court thereupon passed the 
following order:— 
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“Applicant is absent. The application is 
dismissed for want of prosecution.” 

It seems to us that this order is not 
justified either by the ciroumstances of the 
case or by the provisions of the Pro- 
vinsial Insolvency Act, III of 1907. The 
debtor’s petition had alleged facts sufi- 
sient, if established, to entitle him to 
present his petition under section 6, clause 
(3) of the said Act. After completing the 
necessary enquiries the duty laid upon the 
Court was to come to a decision in respect 
of the various matters spoken of in 
section 15 of the said Act and then either 
to dismiss the petition under the provisions 
of that seation, or else to make an order 
of adjudication. On this point the words 
of section 15 (1) of the Act are clear 
and mandatory. We, therefore, allow this 
appeal and set aside the order of the Court 
below. We return the record to that Court 
with orders to re-admit it on to its file of 
pending applications and to dispose of it 
according fo law. Theappeal is not opposed 
and there is no necessity for us to make 
any order as to costs, 

Appeal allowed, 


BOMBAY HIGH COURT. 
Seconp Civin Appear No, 1069 or 1916. 
January 16, 1918, 

Present :— Mr. Justice Beaman and Mr. 
Justice Heaton. 
VITHOBA MADHAV SHANBHOG— 
Darenpants—APPELLANT 
VETSUS 


MADHAV DAMODAR SHANBHOG AND 


ANOTBER— PLAINTIFES—— RESPONDENTS. 

Assignment—Contract relating to land—Right of re- 
purchase, assignment of-~Assignee, whether can enforce 
riyht—Inention of parties—Appeal, second—Construc. 
tion of document, 

A judgment-debtor sold some land to the decree. 
holder on condition that after the lapse of ter 
years the vendor or his descendants should have 
the right to re-purchase it within two years for the 
same pgice for which it was sold. After the death 
of the vendor his widow sold the right of re-purchase 
te a stranger, who in turn sold half the right to 
the plaintiff No. 1 and the other half to the plaintiff 
No. 2. The plaintiffs sted to enforce the right: 

Held, (1) that the question whether the right of 
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re-purchase could be assigned or not depended upon 
the intention of the parties to the sale; [p. 736, col. l; 
p. 784, col. 2.) 

(2) thatthe question of intention being depend- 
ent upon the construction of the sale-deed, it 
was nota mere question of fact, and that a second 
appeal was competent; [p. 736, cols. 1 & 2.5 

(3) thaton the construction of the sale-deed the 
intention of the parties was that the right of re. 
purchase should be limited to the vendor and his 
descendants alone and that, therefore, the plaintiffs, 
who were assignees of the right, were uot entitled to 
enforce it. [p. 735, col. 1; p. 736, cols. 1 & 2] 

Appeal from the decision of the District 
Judge, Kanara, in Appeal No. 174 of 
1915, confirming the decree passed by the - 
Subordinate Judge, Kumta, in Civil Suit 
No. 62 of 1918. 

Mr. G. P. Murdeshwar, for the Appellants, 

Mr. Nilkant Atmaram, for the Respond- 
ents. 

JUDGMENT. 

Beaman, J.—In- 1903, Gidd Hegde being 
indebted to Vaikuntha, and Vaikuntha hay- 
ing obtained a decree which Gidd Hegde 
was unable to satisfy, Gidd Hegde sold the 
land in dispute to the decree-holder on 
condition that after the lapse of ten years 
Gidd Hegde or his descendants should have 
the right to re-purchase it within two years 
for the same price for which the land was 
sold. After the death of Gidd Hegde his son 
appears to have been his only descendant 
and on his death his mother took as heir. 
She then proceeded to sell the right, re- 
served to Gidd Hegde and his descendants 
in the sale-deed of 1903, to one Manj Isra, 
who in turn seems to bave sold half to the 
plaintif No. 1 and the other half to the 
plaintiff No. 2. 

The question for our determination is 
whether on the terms of the sale-deed of 
1903 and in the light of the facts and 
circumstances then existing, the intention 
of the parties was that the right reserved 
was to bea personal right to Gidd Hegde 
and his descendants or a right which he 
might assign to any other person. The 
assignability of interests in land arising 
out of contracts has been so long recognis- 
ed in England that no difficulty ever appears 
to be felt now in reconciling it with the 
fundamental dostrine of all contracts, namely, 
privity between the contracting parties, 
This difficulty becomes more apparent and 
often has been felt in England where gon- 
tracts affecting moveable property, such as 
the supply of chalk in Tolhurst vy. Associated 
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Portland Oement Manufacturers (1), or the 
supply of eggs in Kemp v. Baersleman (2) 
have been assigned. But running throngh 
the whole of this law, whether it relates 
to immoveable or to moveable property, 
where the rights originate in contrast, we 
think it safe to say that the prinsiple is 
that Courts must deside whether it was the 
intention of the promisor to make the 
contract personal to the promisee. In India 
even the general prinaiple now so well 
settled in England is much complicated 
by the provisions of the Transfer of Pro- 
perty Act. That is the Statute which 
governs Courts in this country and it be- 
comes extremely difficult under its provisions 
to say that a right, if it be a right, of the 
kind in suit here oan be transferred at 
all, It falls outside the definition of choses 
in action, for these are confined exclusively 
to moveables. Nor can it very easily be 
brought within the terms of section 6, for 
correctly analysed it amounts to no more 
than a contract on the part of Vaikuntha 
to sell the land to Gidd Hegde and his 
descendants after the lapse ofa certain time 
at a certain price, and such mere contract 
or agreement for the sale of land oreates 
no interest in the land as expressly declared 
in section 54. Itis difficult, therefore, to 
ray what form of property could be trans- 
ferred in a case of this sort within the 
meaning and language of the Transfer of 
Property Aot. Waiving such difficulties, 
however, and confining oarselyes to what 
we conceive the true ground of all cases of 
this kind, we are very clear, although in 
this we differ from the lower Courts, that 
the intention of the parties was that Gidd 
Hegde and his descendants and they alone 
should be given the privilege of re- purchasing 
this land after the lapse of ten years and 
within the limited period of twelve years at 
the same price at which it was originally sold, 


We need not pause upon the construstion 
of the term’ “descendants” favoured by the 
Courts below. It may be that for the 
purposes of enforcing the intended rights 
under this sale-deed of 1903 a mother 
within the family might by stretch of 
language have been included in the term 


(1) (1908) A. ©. 414,72 L. J. K. B. 834 89 L.T. 
195; 52 W. R. 143; 19 T. L. R. 677. 
(2) (1906) 2 K. B. 204; 75 L. J. K, B. 873. 
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“descendants.” That is, however, a point of 
minor importance, 

What we find is that Gidd Hegde under the 
severe pressure of adverse circumstances was 
compelled to part with his family land. At 
that time he bad no means of saving it from 
the desree-holder and the terms of the docu- 
ment indicate that he had very little hopes 
of being ina position to buy it back even 
after the lapse of ten years. Tbe senti- 
ment of the agricultural classes in this 
country towards their land is well known 
to every Judge of experience; and we san 
well understand that the creditor may have 
so far relented as to have given his debtor 
this locus peenttenttee after the lapse of ten 
years and go enable him to get back his 
family land. Founding the motive of the 
whole contrast in this sentiment, it would 
be apparent that the vendee would 
have had no like inducement to allow any 
stranger to buy this land from him after 
the lapse of ten years at the price he had 
paid for it. There may have beena very 
good and suffisient reason why he should 
have made this concession to the original 
owner of the land and his descendants, 
meaning by that term his family, but we 
can see no reason whatever why the vendee 
should have bound himself in like manner 
to sell to any one who had no previous 
connection with or interest in the land. 
That being my view of the true nature of 
the sale-deed of 1903 and the intention of 
the parties when the reservation clanse was 
made, it follows that assignees outside the 
family could not enforce the contract 
specifically. 

This would then be a case of personal 
quality mentioned in section 23 of the 
Specifics Relief Act. Personal quality need 
not necessarily be restricted to particular 
skill or learning but may inolude anything 
peculiar to a man or his descendants which 
would entitle them to especial favour at the 
hands of other contracting parties. Such I 
believe to have been the case here. 

It has been urged that the intention of 
the parties was found upon by the lower 
Appellate Court and what was or was not 
the intention of the parties to a dogument 
of this kind is a question of fast, .the 
answer to which is binding upon us. I 
do not, however, think that this is so in 
acase of this very peculiar kind. In the 


736 

PIRTHI SINGH v, LAIQ SINGH. 
first place there is the distinct question of 
construction, upon which the Courts have to 
prononnce— and this is a case of real con- 
strustion—before the plaintiffs could have 
any show or colour of right at all. I am 
not prepared myself to say that the lower 
Court’s construction was correct, but even 
if it were, in the result we have to deal with 
a question which is quite as much depend- 
ent upon the construction of the deed 
as upon any other materials; and where 
that is so, it seems to me that we in second 
appeal have. as good a right as the 
lower Appellate Court to put our own 
construction upon fhe document as a whole 
in order to arrive at the intention of the par- 

‘ties thereto. 
I would, therefore, this appeal, 
Courts below 


allow 


reverse the decree of the 
and dismiss the plaintiffs’ suit with all 
costs. 


Heaton, J.—I need not re-state the facts 
which my learned brother has set out, I 
only wish to comment on three points. 
The first is this: Seeing that the concla- 
sion arrived at by the lower Courts ds to 
so considerable an exent based on what 
is undeniably the legal construction of a 
document, it is open to usin second appeal to 
arrive at ourown conclusion. 

The second point is this: that the point 
before us is to determine the intention of 
the parties and that must be by us deter- 
mined, mainly on our interpretation of the 
document. Taking the document I feel in 
my own mind absolutely no doubt that 
the intention of the parties did not extend 
to a possibility of assigning the right of 
purchasing the property to any one outside the 
family of the original vendor. In England 
a right of this kind would be assignable 


unless it were shown not to be so. But 
in India I think the sentiment of the 
people as regards ownership of land ia 


altogether antagonistic to the Hnglish idea 
of assignability. In the first instance one 
would assume that where there was an 
agreement to sell back family land to a 
member of the family, that agreement was 
intended to subsist only for the benefit of 
members of that family. In this partioular 
dosument I think the recitals and terms 
used suggest that the parties were dominat- 
ed by the common sentiment and that 
here was no intention that the right to 
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buy back should pass to any one outside the 
family. 

The third point is this: Assuming 
that the right to buy back this Jand had 
become vested in the lady, who was the 
mother of the original seller, she parted 
with her right to a tbird person, This 
third person divided or purported to divide 
the right into two portions, and he sold 
each of these portions to a different person. 
It seems to me very difficult to conclude 
that by assigning or selling a portion of 
this right he was in fact assigning or 
selling anything whatever. The purchaser 
of half the right seems to me to have bought 
nothing. In this particular suit we have 
the two purchasers of the halves of the 
right joining together as plaintiffs. Whe- 
ther by so doing they sould overcome the 
difficulty which I have suggested is a point 
which arises in the case, but it is a point. 
which we need not determine, besause the 
case is decided against the plaintiffs on other 
grounds, - 

I agree that the suit should be dismissed as 
suggested by my learned brother. 


Suit dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Civit APPEAL No. 1322 or 1916, 
February 28, 1918. 

Present :—Justice Sir George Knox, Kt. 
PIRTHI SINGH AND oraers—Derenpants 
— APPELLANTS 
VETSUS 
LAIQ SINGH AND ANOTHER-—PLAINTIFFES — 


RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 197—Bengal, N.- 
W. P. and Assam Civil Courts Act (XII of 1887), 8. 21 
—Subordinate Judge empowered to hear appeals from 

. Munsif—Revenue appeals— Jurisdiction, 

Where the High Court directs by a notification 
issued with the previous sanction of the Local 
Government that all appeals from the decrees or 
orders of a Munsif shall be preferred to the Court of 
the Subordinate Judge, the latter Court is thereby 
empowered to dispose of appeals preferred to it 
quite as fully and effectively as if it is the Court 
of the District Judge. [p. 737, col. 2.] 

Therefore, a Subordinate Judge so empowered has 
power to take action under section 197 of the Agra 
Tenancy Act. [p. 787, col. 2.] 


~ 
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PIRTHI SINGH V. LAIQ SINGH, 
Seennd appeal from a decree of the Sub- 


ordinate Judge, Banda, dated the 22nd 
July 1916. 

Mr, Kailash Nath Katju, for the Appel- 
lante, : 

Mr. Shiam . Krishna Dur, for the Re- 
spondente, 


, JUDGMENT.—The sole point raised in 
this second appeal is that the Subordinate 
Judge of Banda, not having jurisdiction 
to hear revenue appeals, had no power 
to take any action under 
the Agra Tenancy Act. The suit to which 
this second appeal refers was ixstituted 
in the Court of the Munsif of Banda. 
In that Court the defendants raised the 
question that the suit brought before the 
Munsif was not cognizable by the Munsif 
as a Civil Court. Their contention was 
that the suit was one which, if it lay at 
all, lay in the Revenue Court, The Munaif 
‘put this in the forefront of his judgment. 


‘The fresh issue struck by him was whe- 


ther his Court bad no jurisdiciion to try 
this suit and he decided this issue against 
the plaintiffs, 
iy same within the provisions of sections 
165 and 167 of the Agra Tenancy Act 
and that the proper forum for that suit 
was the Revenue Court, and not the Civil 
Court. As a consequence he held that the 
plaintiffs’ suit failed and accordingly dismiss ed 
it. The plaintiffs referred their appeal to 
the Court of the Sessions and Subordinate 
Judge at Banda, Their contention was 
that the Civil Conrt had jurisdiction to 


_ try the suit and the Revenue Court could not 


decide it. The learned Subordinate Judge 
when he proceeded to try the appeal was 
met by a request from the Vakil for the 


appellants that he should take action 
under section 197 of the Agra Tenancy 
Act. He held that he could act under 


that section, allowed the appeal, and 
decreed the plaintiffs’ claim. The defend- 
ants have coms hera in second appeal 
and raised the plea set ont in the begin- 
ning of this judgment. The learned Vakil 
for the appellants advanced the argument 
that this was a case which fell within the 
provisions of gestion 2l of Act XILI of 
1887, Clause 4 provides that the High 


- Court may, with the previous sanction of 


the Local Government, direct by notification 
in. the Official Gazette that appeals lying to 
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section 197 of - 


‘question but so far as 


He held that the suit clear-~ 


` ‘District Judge of Banda. 
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the District Judge under sub-section (2) from 
all or any of the decrees or orders of any 
Munsif, shall be preferred to the Court of 
such Subordinate Judge as may be men- 
tioned in the notification. While this pro- 
vision enabled appeals from decrees or 
orders of Munsif to be preferred, no pro- 
vision whatever was made for appeals 
from a Revenue Court and he contended 
that section 196 never intended that a 
revenue suit should go in appeal te any 


Court other than the Distrist Judge or 


the High Court, as the case might be. 
The question thus raised is an interesting 
this case is con- 
cerned and so far as-I am soncerned, the 
contention appears to me to be ‘concluded 
by a ruling of the Division Bensh of this 
Court reported as Sheo Harakh v. Ram 
Chander (1). The appeal before me is an 
appeal which arises out of a decree passed 
by the Munsif of Banda. Under Notifica- 
tion No. 1708, dated 25th April 1913, to be 
found in tha U. P. Gazette for Aoa 26th, 
1913, part II, page 726, a notification was 
issued with’ the previous sanction of the 
Local Government, and in that notification 
this High Court directed that all appeals 
from the decrees or orders of the Munsif 
of Banda shall be. preferred to the Court 
of the Sessions and Subordinate Judge at 
Banda. This latter Court was thereby em- 
powered to dispose of appeals preferred to 
it quite as fully and effectively as if it 
had been the Court of the District Judge 
of Banda, indeed by the virtue of that 
notification it became for this purpose the 
Appellate Court from the Court of the 
Munsif at Banda. This particular busi- 
ness, hitherto confined to the District Judge 
of Banda, had been transferred to the 
Court of the Sessions and Subordinate 
Judge at Banda and under seotion 150 of 
the Civil Procedure Code that Court there- 
upon had the same power and could per- 
form the same duties as the Court of the 
The appeal fails 
and is dismissed with costs. 
Appeal dismissed, 
(1) 26 Ind. Cas, 783; 13 A. L. J, 41; 37 A. 76. 
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KO SAN U V. MA THAUNG ME, 


LOWER BURMA OHIEF COURT. 
Eiest Ovit Apreat No. 103 or 1917. 
May 23, 1918. 

Preseni:—-Sir Daniel Twomey, Kr., Chief 
Judge, and Mr. Justice Ormond. 

KO SAN U AND ANOTHER—-PLAINTIFES— 
APPELLANTS 
VETSUS 
MA THAUNG ME— DEFENDANT— 

RESPONDENT, 

Contract Act (TX of 1872), 6. 16— Undue influence— 
Fiduciary relationship—Gift—Donee acting as agent of 
donor, efect of. 

Where a Buddhist lady made a gift of some land 
to her nephew who was also acting as her agent: 

Held, that although there was what may be called 
a fiduciary relationship between the parties, it was not 
such as would lead the Court to infer undue 
influence. [ p. 739, col 1.] 

Appeal against the decree of the District 
Court, Hanthawaddy, in Civil Regular 
No. 32 of 1916. 

Mr. Sin Hla Aung, for the Appellants, 

Mr. P.N, Chari, for the Respondent. 

JUDGMENT.—The plaintiffs. appellants 
Mg. San: U and his wife Ma Byaw sued 
for a declaration of title in respect of two 
pieces of paddy land and for possession 
of the lands and mesne profits. These 
two pieces of land together with two 
houses were given on the 28th May 1912 
by a registered document to the plaintiffs 
by Ma Byaw’s aunt Ma Leik and posses- 
sion was given to the donees. Ma Leik 
died about July 1914. The defendant Ma 
Thaung Me was the adopted daughter of 
Ma Leik and her husband U Po, who pre- 
deceased Ma Leik in April 1911, ¢. e, 
about a year before the date of the gift. 
When U Po died Ma Thaung Me applied 
for Letters of Administration to his estate 
and the widow Ma Leik, Ma Thanung Me’s 
adoptive mother, opposed the application 
and denied tke adoption. The Letters of 
Administration were granted to Ma Leik. 
Ma Thaung Me then instituted a suit to have 
her adoption recognised and she was successful 
in that suit. In execution of her dearea 
for oosts against Ma Leik, Ma Thaung 
Me attached one of the houses which had 


been given to Mg. San U and Ma 
Byaw. Mg. San U and Ma Byaw 
applied for removal of the attachment as 


donees and subsequently sued for a declara- 
- tion’ of title to the house in the Sub- 
Divisional Court of Twante. They succeed- 
ed in’ that suit and Ma Thaung Me’s 
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appeal to the Divisional Court and her 
second appeal to this Court were dismissed. 

Then the present plaintiffs brought this 
present suit for possession of the two 
pieces of land against Ma Thaung Me, 
who had obtained possession from the 
administrator pendente Inte of Ma Leik’s 
estate. The learned District Judge, after 
examining various rulings of the Indian 
High Courts on the subject of undue in- 
fluence, has come to the sonolusion that 
Mg. San U being in a position of active 
confidence towards Ma Leik the burden of 
proving that no undue influense was exercised 
by him lay on him and that he has not satis. 
factorily discharged the burden, as be has not 
shown that at any time either before or after 
the making of the gift on the 28th May 
1912 Ma Leik had any independent advice 
from anybody conversant with the full facts 
of the case. He decided, therefore, that tke 
gift was voidable by Ma Leik and after her 
death by her legal representative Ma Thaung 
Me, the defendant. 

The execution of the deed of gift is 
clearly established and it is also clear 
that the donor was at that time in full 
possession of her faculties, though she was 
then a very old woman. San U had a 
power-of-attorney from Ma Leik and was 
acting as her agent from the time of her 
husband’s death in 1911 until she died 
in 1914, He had to transact all Ma Leik’s 
business in Court. He and his wife lived 
with Ma Leik up to time of the gift but 
when the gift was made, Ma Leik went 
to live in another house with her sister 
Ma Hla. San U, however, continued to 
look after the property for her. During 
the two years which elapsed between the 
time of the gift and Ma Leik’s death in 
1914 she took no steps to revoke the gift 
and in January 1914 she gave evidence 
that she had made a gift. It is clear that 
Ma Leik fell out with her adopted daugh- 
ter Ma Thaung Me, though it does not 
appear whether their first disagreement 
was prior to the gift of 1912 or not, The 
learned Judge remarks that Ma Ieik’s 
dislike of Ma Thaung Me may have been due 
to the fast that Ma Thaung Me had neglested 
her adoptive parents for some years. 
Ma Thaung Me admits that she 
left U Po’s house abeut two years before 
his death in 1911, that she saw him 
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only onse and she was not 
praesent at his funeral. As tho learned 
Judge remarks, there is no need in the 
sircumstances to presume any undue influence 
as accounting for the favour shown to Mg, 
San U and Ma Byaw. The donor’s estrange- 
ment from her adopted daughter Ma 
Thaung Me and the desire to prevent her 
from getting the lands after Ma Leik’s 
death would be suffisient to acaount for 
Ma Leik’s action in making the gift to Mg, 
San U and Ma Byaw, whom she probably 
regarded with as much affection as if 
they were her own children. In setting 
aside the gift the learned Judge was 
influenced by the fact that the rela- 
tionship of principal and agent existed 
between Ma Leik and San U. He consider- 
ed that they stood to one another in such 
a filusiary relationship that San U was 
bound to prove the good faith of the 
transaction under section lll of the 
Bvyidence Act by showing that Ma Leik had 
independent advice. It has been point- 
ed out inthe case of Maung Pu v. Lucy 
Moss (1) that under the English Law 
there is no presumption of undue influence 
in the case of a gift to a son, grandson 
or son-in-law even if made during the 
donor’s illness and a few days before his 
death and that the Indian Law in this 
respect would be the same. In Ooomber, In re, 
Ooomber v. Coomber (2) there wasa gift by a 
mother to her son who had managed her 
business for her and collected her rents. 
The learned Judges decided that although 
there was what might be oalled a fiduciary 
relationship between the mother and the 
son, it was not such relationship as would 
lead the Court to infer undue in- 
fluence and that the burden of proof did 
uot lie upon the donee. We do not 
consider that the present case is one in 
which the plaintiffs were bound to show 
that Ma Leik had independent advise, It 
is sufficient that she knew perfectly well 
what she was doing, that she hada clear 
motive for it and that she abided by 
her actfor the remaining fwo years of her 
life. 


afterwards 


(1) 26 Ind. Cas, 39 8 L. B. R. 261; 8 Bur. L. 1. 
5. 
(2) (1911) 1 Oh. 723; 80 L. J. Oh. 399; 104 `L. T, 
1 
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It was pleaded in paragraph 2 of the 
written statement of Ma Thaung Me that 
Ma Lik at the time of the gift was the 
owner of the property subject to the 
rights of Ma Thaung Me as Aurasa ohild 
and that in any case, therefore, the gift 
should ba held valid only to the extent 
of Ma Leik’s interest in the property. But 
it would follow from the ruling in the Full 
Bench oase of Ma Sein Ton v. Ma Son (3) 
that on the death of a father the eldest 
daughter can possibly claim certain speci- 
fied property but cannot claim a quarter share 
of the joint property of her parents, At the 
hearing of this appeal Mr. Chari for the 
respondent expressly waived Ma Thanug Me’s 
olaim to a share as Aurasa child set up in the 
defendant’s written statement. 


We find that the gift to the plaintiffs- 
appellants was valid; the decrsae of the 
District Court will be set aside, and there 
will be a declaration in favour of the 
plaintiffs that they are the absolute owners 
of the two pieces of land referred to in 
the plaint and for possession of the said 
lands. The question of mesne profits from 
1913-14 onwards has not been desided and 
the defendant-respondent’s Advocate in the 
Distrieé Court expressly stated that the 
claim for mesne profits as set forth in the 
plaint was not admitted. The case must, 
therefore, be remanded to the District 
Court for inquiry as to the amount of the 
mesne profits and when the amount is 
determined the District Judge will there- 
upon grant a decree on the amount so 
determined with costs. The defendant- 
respondent will pay the plaintiffs-appollants 
costs in all Courts. 


Decree set aside; Oase remanded, 


(3) 30 Ind, Oas, 588; 8 L. B. R. 501; 8 Bur. L, T. 
203. 
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VENKATESH APPASHET V., ABDUL KADIR, 


BOMBAY HIGH COURT. 
Seconp Cryin Appsat No. 671 or 1916, 
January 23, 19158. 
Present:—Mr. Justice Beaman and Mr. 
Justice Heaton. 
VENKATESH APPASHET AND oraers— 
PLAINTIFF3— APPELLANTS 
VErSUS 
ABDUL KADIR AND OTHERS—- DEFENDANTS 


— RESPONDENTS, 

Specife Reliei Act {I of 1877), 5. 42—Suit o? 
declaration of right to pass along public street accom- 
panied by music, maintainability of —Public thorough- 
fare, proper use of. 

Playing music in a public street cannot be 
claimed and declared as a right, Therefore, no 
suit can lie for a declaration that the plaintiffs are 
entitled to pass along a public street accompanied 
by music. [p. 740, col, 2; p. 741, col. 3,] 

Per Heaton, J—A man has a right to use a street 
as a thoroughfare, that is, for the purpose for 
which streets are made; and he may legitimately 
complain if he is prevented from using it as a 
thoroughfare. But ifin addition he claims to pass 
along the street blowing a trumpet, he has no 
legitimate ground for complaint when he is pre- 
vented from blowing the trumpet, provided he is 
not or from passing along the street, [p. 741, 
col. 1. 


Appeal from ihe desision of the District 
Judge, Kanara, in Appeal No. 290 of 
1914, reversing the decree passed by the 


First Class Subordinate Judge, Karwar, 
in Civil Suit No. 175 of 1913. 
Mr. Jayakar (with him Mr. Nilkant 


Atmaram), for the Appellant. 

The Hon’ble Mr. Jinnah (with him Mr, 

V. R. Sirur), for the Respondents. 
JUDGMENT, 

Beaman, J.—In my opinion the decree of 
the lower Appellate Court is right and 
should be affirmed. The plaintitts, trustees 
of a Hindu temple, bave brought this euit 
for a declaration under section 42 of the 
Specio Relief Act that they are entitled 
to go in procession playing music pasta 
Mahomedan mosque. The Mahomedan de- 
fendants have never, as far as I oan see, 
disputed their right to go in procession ; 
but they very naturally resented the 
terrible noise which must have been caused 
by some 50 to 100 musicians playing all 
sorts of instruments olose., against their 
sacred edifice while they were offering 
their prayers. They had recourse, very 
see, E I thins, to the Police and they 
obtained protection under the Bombay 
District Police Act. The final order made 
by the District Magistrate under that Act, 
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we are now told by Mr. Jinnah (Counsel 
for tke respondents), has been accepted by 
the majority of the Hindu inhabitants. 
This is evidently satisfactory. It is a 
great pity, I think, that the present 
plaintiffs should have persisted in litiga- 
tion of this kind, asking the Courts to 
declare them entitled to a right, the exer- 
cise of which every one must know could 
only create’ and perpetuate ill-will between 
the Hindu and Mahomedan congregations 
of this small town. Had they, however, 
a legal right, I do admit that they would 
be entitled to enforce it and that it would 
be entirely out of place for me to approach 
the acjudication of that right in the light 
of sentimental considerations, however strong. 
I donbt very much, however, whether it 
gan truly be said that any member or any 
body of members of the public has a 
right to play music in public streets, 
Public streets are intended for the con- 
venience of the public in certain ways and 
their ordinary use certainly would not 
include playing music by individuals or 
large bands. Doubtless, so long as play- 
ing music in public streets offends no one, 
it is not likely that the authorities would 
interfere to prevent it. But as soon as it 
does give rise to any risk of bad feeling, as 
goon as if oscasions the probability, as it 
always ‘must in oireumstances such as 
existed when this suit was brought, of 
actual disturbance, riot and possibly blood- 
shed, it is plain, 1 think, that no Court 
could be found to declare it as a right, 
A Very little analysis of this notion will, 
I believe, reveal that in every oase of the 
kind, itis rather in the nature of privilege 
or concession, always liable to be with- 
drawn in the interests of public peace, or 
indeed a much less important interest, the 
comfort and csonveniense of the neigh. 
bourhood. 

If { am right in this view, then there 
would be no foundation whatever fer 
the plaintiffs’ suit, The object of that suit 
is, I think, too plain, The plaintifis were 
dissatisfied with the very reasonable and 
proper order made by the Magistrate, and 
pretty olear, I think, that they 
desire to obtain a decree, however ambi- 
guously worded, which they might use under 
section 44 of the Bombay District Police 
Act, when -the Mabhomedans have recourse: 
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to the Police for protection against this 
intolerable nuisance. I should be loath 
indeed to give colour to any such pre- 
tensions and would only do so if I were 
convinced that the plaintiffs had a strict 
legal right which the Courts, finding it proved, 
must enforce. 

I have already said that playing music 
is not one of the natural uses to which 
public streets ought to be put, and, there- 
fore, it does not follow from any of the 
reported judgments that merely be. 
cause every member of the public, whether 
singly or collectively, has a right to use 
a public road, such member or members 
has or have likewise the right to play 
music over the whole of such publio 
thoroughfare. I agree entirely, speaking 
generally, with the principle approved, as 
1 understand it, by my learned brother 


in a decision | Viruparappa v. Sherif Sab 


(1)] to which he was a party. 

I have no hesitation whatever in the 
facts laid before me here in holding that 
the deoree of the lower Appellate Court 
was not only sound from every point of 
view of sentiment and polisy but also in 
law. In my opinion it ought to be affirmed, 
and this appeal dismissed with all costs. 

HEATON, J.—In the judgment of my own 
to which my learned brother has referred, 
which appears at page 376 of 11 Bombay Law 
Reporter [| Virupagappa v. Sherif Sab (1)], I 
expressed a doubt as to whether playing music 
in a public street could properly be claimed 
and declared as a right. As the result of fur- 
ther reflestion and the arguments which we 
have listened to to-day, I oan say that I oan 
go a good deal further than that and say 
that I feel pretty certain that it is not 
a right; I illustrate it in this way. A 
man has a right to use a street as a 
thoroughfare, that is, for the purpose for which 
streets are made: and he may legitimately 
complain if he is prevented from using it asa 
thoroughfare. But if in addition he claims to 
passalong the street blowing a trumpet, he 
has no legitimate ground for complaint when 
he is prevented from blowing the trumpet, 
provided he is not prevented from passing 
along the street. This illustrates what 
there is in my mind as a distinstion 
between what isa right, suchas a Court 


(1) 2 Ind. Cas, 494; 11 Bom, 4. R. 372. 
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will declare, and what is a thing which 
a man may do, and will very often not 
ba interfered with in doing, but which 
he may on occasion properly be prevented 
from doing, I feel quite clearly in my 
own mind that the right to use astreet as a 
thoroughfare is a right which a Court 
might properly declare; but tha claim to 
pass along a street playing music is not 
a thing which the Courts ought to recognise 
as a right. 

I think, therefore, that the order of the 
Appellate Court is correct and this appeal 
should be dismissed with sosts. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
Appeal FROM APPELLATE Oecrse No, 1999 
or 1915 
June 12, 1917. 

Present :-—-Mr. Justice N. R. Chatterjea 
and Mr. Justice Rishardson. 
NEMAI CHARAN DE-—PLAINTIFE — 
APPELLANT 
versus 


SECRETARY or STATE ror INDIA— 


DerexDant—ResPponpent. 

Bengal Public Demands Recovery Act (I B.C. of 
1895), ss, 10, 81—Notice under 8. 10, proper service of 
—~Burden of proof. 

The service of a notice under section 10 of the 
Public Demands Recovery Act must be effected in 
strict conformity with section 81 of the Act. [p. 742, 
col. 1. 4 

In a suit for a declaration that a sale held 
under the Public Demands Recovery Act was null 


‘and void and did not affect the plaintiff’s title to 


the property sold, the onus is on the defendant to 
show that there was proper service of notice under 
section 10 of the Act as required by law. [p. 742, 
col. 2. ] 


Appeal against the decree of the Additional 
District Judge, Chittagong, dated the 10th 
May 1915, confirming that of the Munsif, 
Cox’s Bazar, dated the 27th January 191 4, 

Babu Mahendranath Roy (with him Babu 
Khiteesh Ohandra Sen), for the Appellant. 

Babu Ramcharan Mitra, Senior Government 
Pleader, for the Respondent. 

JUDGMENT.—The plaintiff-appellant 
brought the suit, out of which this appeal] 
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arises, fora declaration that the sale held on 
the 19th June 1912 under the Public 
Demands Recovery Act was null and void 
and did not affect the plaintiif’s title tothe 
lands in snit. The plaintiff also prayed for 
confirmation of possession and for other 
reliefs, 

The suit has been valued at Rs. 998 and 
the property was sold for 3 pies. 

The sale has been attacked on the ground 
that no notice under section 10 cf Bengal 
Act I of 1895 was served, 

The learned District Judge says: “It is 

true that the .peon’s report of service of 
the notice under section 10, Act I of 1695, 
does not show that there was no adult male 
member of the family present on whom he 
could have served the notice as he was 
bound to do. The person is unfortunately 
dead, so that he could not be questioned 
on this point. Had it been alleged that 
an adult member of the family was there 
atthe alleged date of service, the witnesses 
might have been questioned on the point or 
witnesses might have been examined on the 
subject, but when no such question was 
raised, I think’ the defendants are entitled 
to the presumption that the peon did what 
he was legally bound to do. Undoubtedly 
he went to the village and there seems to 
be no reason why he should not have made 
a regular service, since itis clear that the 
appellant knew of the sale.” 
- We think that the learned Judge has 
taken an erroneous view as to theonus of 
proof in such cases. He seems to have been 
of opinion that it was for the plaintiff to 
show that there were male members of the 
family on whom the notice could be served. 
But as is pointed out in Rakhal Chandra 
Rat OChowdhuri v. Secretary of State (1), “it 
is sufficient for him to deny any such service 
so as to put upon the defendant the burden 
of proving that proper service has been 
made.” 

The manner in which the notice under 
section 10 is to be served is laid down in 
section 31 of the Act; and it has been held 
in several eases that the service of notice 
under séction 10 must be effected in strict 
conformity with that seation. If no attempt 
is mad@ to effedt the service as contemplated 
by that section, it cannot be said that there 


4 


i (1).12 0, 608.at p. 605; 6 Ind, Deo, (x, 8.) 409, 
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was strict conformity with the provisions 
of the section. That section provides in the 
first place that there must be an attempt 
at personal service. It then provides that 
when such judgment-debtor cannot be found, 
the service may be made on any adult male 
member of his family residing with him.” 
The section then goes on to say: “If no 
such adult male member aan be found, the 
notice may be.served by fixing a scopy on 
the outer door of the house in which the 
judgment-debtor ordinarily dwells or carries 
on business, or by fixing a scopy thereof in 
some conspicuous place in the office of the 
Certificate Officer issning the same and also 
in some conspicuous part of the land, if any, 
affected by the service of the notice,” 


As pointed out in Jogeswar Sahu v. Debi 
Prasad (2), “the service, therefore, in this 
manner, that is, by fixing the notice on the 
outer door of the judgment-debtor’s house 
is not sufficient compliance with the law 
unless itis shown that anattempt was made 
to effect service on the adult male members 
of the family of the judgment-debtors.” 
The onus, therefore, was clearly upon the 
defendant toshow that there was proper servise 
of the notice, as required by law. 


The peon who made the service is, no 
doubt, dead; but his return is in evidence 
and that return does not show tbat there 
was no adult male member of the family 
on whom he could serve the notice as he 
was bound todo. The learned District Judge 
was of opinion that there was a presumption 
depending upon a ‘rule of evidence, namely, 
that it was forthe plaintiff to show that 
there were male members of the family 
upon whom service could be made. 

As we have said, the onus does not lie 
upon the plaintiff. The presumption relied 
upon by the learned Judge, therefore, does 
not arise. The defendant must prove proper 
service of the notice and, as part of that, he 
has to show that no adult male member of 
the family could be found upon whom notice 
could be served. 

We are informed by the learned Govern- 
ment Pleader that there is some evidence, 
or admission on the point, to be considered. 
Under the circumstances, we think that 
there ought to be a decision on the point, 


(2) § 0, L de 555 at P 557, 
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We accordingly set aside the deoree of 
the lower Appellate Court and send the case 
back to that Court in order that the ques- 
tion may beconsidered and the case desided 
in accordance with the finding arrived at on 
the point, 


Costs will abide the result. 
Oase remanded. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Ssconp Civin ApreaL No. 554 or 1915. 
Ostober 24, 1916. 
Present: Mr. Mittra, A. J. C. 
PARAMSUEH AND ANOTHER——DAFENDANTS 
—~ APPELLANTS 
versus 
YADOJI AND anoraeR— PLAINTIFFS 


~~ RESPONDENTS. 

Mortgage, usufructuary—-Mortgagee refusing to give 
up possession —Hjectment, suit for, maintainability of— 
Mesne profits, separate swit for, whether lies. 

Amortgagee whose right to possession is uncon- 
Gitionally and automatically determined by the 
terms of the contract, cannot claim to remain in 
possession thereafter in spite of demand by the 
mortgagor. In such a case the mortgagor can main- 
tain a suit for ejectment against the mortgages. 
[p. 744, col. 2.] 

In 1885 plaintiff's father mortgaged certain land 
to the defendant. For the satisfaction of the balance 
due on the mortgage, he executed, in 1891, a lease 
for 14 years. In 1898 fora fresh advance he granted 
a further term of three years tocome into force 
after the expiration of the previous lease. The lease 
expired in 1907-08 but the defendant refused to give 
up possession, and the plaintiff brought a suit to 
eject the defendant in 1908. In that suit it was 
held that the documents of -1891 and 1898 were 
usufructuary mortgages, and the suit was decreed. 
The plaintiff then brought a suit to recover mesne 
profits accruing after the date of the previous suit: 

Held, that the previous suit being a suit for 
ejectment and not genit for redemption, the present 
suit for mesne profits was not barred. [p, 745, col. 1-] 


Appeal against the decree of the Divi- 
sional Judge, Nagpur Division, in Civil 
Appeal No. 175 of 1914, dated the 26th 
of June 1915, arising out of Civil Suit 
No. 136 of 1912, desided by the Junior Sub- 
ordinate Judge, Wardha, on the 16th 
Ostober 1914, 

Mr. P. R. Naidoo, for the Appellants. 

Mr S. K. Barlingey, for the Respondents, 
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JUDGMENT.—In 1885 the plaintiffs‘ 
deceased father mortgaged khudkasht field 
No. 95. For the satisfaction of the balance 
due on the mortgage he executed in 1891- 
a lease for fourteen years. In 1898 fora 
fresh advance of Rs. 60 he granted a 
further term of three years to come into 
force after the expiration of the previous 
lease, The lease expired in 1907-08. The 
defendants having refused to deliver pos- 
session, the plaintiffs brought a suit for 
its recovery in 1908. The suit was ulti- 
mately decreed by this Court in Second 
Appeal No. 309 of 1911. The present 
suit was instituted on the 28th of Octo- 
ber 1912 for masne profits accruing after 
the date of the previous suit. The Courts 
below have partially decreed the plaintiffs’ 
claim, and the defendants have filed this 
second appeal, and the plaintiffs have filed 
a oross-objection. 

The question for decision is whether 
the present suit is barred, either under sec- 
tion 11, or under Order II, rule 2 of the Civil 
Procedure Code. The former suit was in 
the form of a suit for ejestment, and the 
present suit is one for mesne profits. If 
this is the true character of the suit, 
then in view of the provisions of Order IT, 
rule 4, which merely permits the joinder 
of a suit for recovery of immoveable 
property with one for mesne profits, the 
present suit will lie ([Zalessor Babui v. 
Janki Bibi (1)]. Moreover, this is a suit for 
mesne profits subsequent to the former 
suit, and there will be no bar to the 
institution of such a suit. The argument 
on behalf of the appellants, however, is that 
whatever be the form’of the former suit, it 
must be regarded ag a suit for redemption, 
and the present claim one for surplus profits 
recovered by the mortgagees. The appel- 
lants point out rightly that upon the view 
suggested of the true nature of the suit, the 
present claim is not tenable Their learned 
Counsel cites the cases of Satyabadi Behara vi 
Harabati (2), Rukhminibat v. Venkatesh (3) 
and Ram Din v. Bhup Singh (4). The respond- 
ents rely upon the provisions of section 
62 of the Transfer of Property Act as 


(1) 19 0. 615; 9 Ind. Deo. (w.8.) 852. 
a 84 0. 228; 60. L. J. 192. 
3) 31 B. 527:9 Bom L. R, 958. 
98. 
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authorising a suit for ejectment. They 
site some of the observations made by 


this Court in Kalu v. Laljee (5). 

To appreciate the arguments before me, 
it is necessary to state that in the former 
suit the «contention on behalf of the 


plaintiffs was that the instruments of 1691. 


and 1898 were mortgages, whilst the de- 
fendants contended that they were leases, 
and that they bad become ordinary tenants 
of khudhashé land, and were, therefore, pro- 
tected from ejectment except for non-pay- 
ment of rent. This Court held. that the 
documents in question created a mortgage, 
and upon this finding the plaintiffs’ suit 
for possession was decreed, It must be, 
therefore, taken as conclusively decided 
hetween the parties that the documents 
of 1891 and 1898 were usufrnctuary mort- 
gages. The respondents, therefore, cannot 
now be allowed to say that they were 
leases. Under the terms of the documents, 
there was to be no accounting between 
the parties, and the amount advanced was 
to be deemed to have been satisfied on the 
expiration of the lease. 

The dicta in Kalu v. Laljee (5) may 
require to be carefully re-considered, but I 
think the present case can be disposed of 
without my expressing any opinion on them, 

The Caloutta and Bombay cases cited 
for the appellants establish that, under the 
scheme of the Transfer of Property Act, 
a mortgagee after tender remains a mort- 
gagee with somewhat onerous obligaticns. 
As pointed out by their Lordships of the 
Caleutta High Court, the provisions of 
section 76 (1) and section 84 show that, 
notwithstanding a valid tender or deposit 
in Court, the relationship of mortgagor 
and mortgagee does not come to an end, 
But here, we are coneerned with the case 
-of a payment and not merely a tender, 
The Allahabad case cited, however, is more 
in point. There, the mortgage mcrey hed 
been paid cff cut cf the usufruct, but the 
case may be distinguished, on the grourd 
that the mortgegor, by bringing a suit for 
redemption, admitted the aubsistence of the 
relatiorship of mortgagor and mortgagee. 
At page 230,* Karamat Husein, J., cites the 
following | passage from Ashburner on 


Equily: The possession of the mortgagee 
15) 110. P. L. R. 103 at p. 166, 


—# Page of 80 A, —Ed, 
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before redemption is possession for the mort- 
gagor and he becomes a trustee forthe mort- 
gagor after he has been paid.” I have not 
been able to find the book referred to, but it 
seems to me that the English Law is 
zomewhat different. If the passage refers 
to a legal mortgage, then we must not 
forget. that, under such a mortgage, the 
legal estate is vested in the mortgagee 
subject to an equity in favour of the 
mortgagor. In India, however, the mort- 
gagor remains an owner, and the mortgagee 
has merely an interest in the property. 
If he becomes a trustee in India, this 
is an obligation in the nature of a trust, 
within the meaning of Chapter IX of the 
Indian Trusts Act. It does not follow 
that, in such a case, a mortgagee, after 
a demand for possession, cannot be treated 
as a trespasser by the person in whom 
the ownership is vested. Thera are no 
indications, as far as I can see, in the 
Transfer of Property Act that a mort- 
gagee, whose right to possesgon is un- 
conditionally and automatically determined 
by the terms of the contract, can claim 
to remain in possession thereafter, in spite 
of demand by the mortgagor. Under section 
56 of the Indian Trusts Act, a beneficiary 
may compel the trustee to transfer the trust 
property to him. It seems to me that a 
trustee,and a fertiort a quat trustee, after 
demand of possession by the beneficiary ig in 
the position of a wrongdoer. In Yates vy, 
Hambley (6), Lord Hardwicke compares 
the position of a mortgagee to whom an 
estate is conveyed until he shall have 
received principal and interest ont of the 
rents and profits, to a tenancy by eligit 
so that as soon as the principal and interest 
were satisfied the estate ceased and the 
morigagor might . maintain efestment. I 
cannot, tł erefcre, agree with the appellant 
that a mortgagor can under no circumstances 
sue the mortgagee in ejeatment, 

The plaint in the suit of 1908 is based 
upon tke allegation of a demand for 
possession of field No. 95 and a wrongful 
withholding of the same by the defendants, 
I have, therefore, come to the conclusion that 
the plaintiffs had a right in the circumstances 
of the case to bring a suit in ejectment, and 
as I have already noted, their suit was 


(6) (1742) 2 Atk, 360; 26 E. R. 618 at p. 620. 
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in form one in ejectment. Therefore it 
follows that the present claim for mesne 
profits is not barred. 


The third ground of appeal cannot be 
entertained, as the appellants did not file 
an appeal from the previous order of 
remand in Civil Appeal No. 89 of 1913. 
The appeal is, therefore, dismissed with 
` costs, 

The respondents question the amount of 
damages decreed, The Courts below have 
given their findings upon such evidence 
as they considered reliable, and no good 
grounds haye been shown for interference 
in second appeal. There is an objection 


also to the award of costs. I sea no 
reason to interfere with the actual order, 
buf if, as suggested, there is an 


arithmetical mistake in the oaloulation of 
costs, it will be rectified by my decree, 
if the respondents satisfy me, before the 
deeree is signed, that there is any such 
error. The eoross-objection subject to this 
reservation is also dismissed with costs. 


Appeal dismissed, 





BOMBAY HIGH COURT. 

Seconp Civiu APPBAL No. 73 or 1917, 

January 21, 1918, i 
Fresent:—Mr. Justice Beaman and Mr, 

Justice Heaton. 
CHUNILAL HARILAL AND OTHERS — 
APPELLANTS 
VETSUS 


BAI MANI—Resronpent, 

Civil Procedure Code (Act V of 1908), ss. 2 (11), 68 
—‘‘Legal representative,” meaning of-—Members of joint 
Hindu family, position of— Decree for injunction against 
some members, whether can be enforced against others. 

Plaintiff obtained an injunction against two 
brothers who, together with the sons of one of them, 
formed a joint Hindu family. The sons were not 
made ‘parties tothe suit. After the death of the 
two brothers the decree-holder sought to execute 
the decree against the sons: 

Held, that the decree could not be executed 
against the sons inasmuch as they were neither 
parties to the suit nor were they, in any sense, the 
legal representatives of the judgment-debtors, 
[p. 745; col. 2; p- 746, col. 2.) 

Second appeal from the decision of the 


District Judge, Ahmedabad, in Appeal No. 


-234 of 1916, confirming the decree passed by- 
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the Joint Subordinate Judge, Ahmedabad, in 
Darkhast No, 235 of 1916. 

Mr. I. N. Mehta (with him Mr. M. K. 
Thakor), for the Appellants: 

Mr. N. K. Mehéa, for the Respondent, 


JUDGMENT, 

Beaman, J.—In my opinion the learned 
Judge below is wrong. Before the pre- 
sent Civil Prosedure Code, we had no 
statutory definition of “legal representative” 
such as is now incorporated in it. That 
being obviously restrictive in cases arising 
out of the status of members of a joint 
Hindu family, section 53 has been en- 
acted, in my opinion, expressly to enforce 
one recognised rule of the Hindu Law, 
namely, that members of a joint Hindu 
family may not escape the payment ont 
of the joint family property of any debt 
incurred and decreed against their father 
before his death, provided that such debt 
is not tainted with immorality. The only 
possible ground upon which the respond- 
ents argument could have been put, as 
far as I can see, is that section 53 is 
generally descriptive and in no sense limi- 
tative. If it could be read as defining 
every kind of property which might in 
any circumstances be liable for a decreed 
debt of a deceased Hindu father in the 
hands of his descendants or sons as joint 
family property, then donbtless the pro- 
perty with which we are concerned would 
fall within that definition. I have already 
explained that in my opinion the object 
of the section is limitative and is intend- 
ed to give effect to a well-known rule of 
the Hindu law referable to a religious 
rather than legal sanction, which might 
otherwise have been rendered nugatory by 
the definition of “legal representative,” 
Upon that view it follows that on the 
facts before us the present decree could not 
be executed against the appellants. 


The suit was brought by the present 
respondent against her kinsmen who were 
with the present appellants members of a 
joint Hindu family. They were the father 
and uncle, respectively, of the present 
appellants. The suit was for an injunation 
and the plaintiff must have known per- 
fastly well the constitution of the family. 
If she had wished to make the present 
appellants liable, she ought to haye im- 
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pleaded them in that suit. I do not 
agree with the learned Judge below in 
his view that it was the duty of the 
appellants to get themselves {upon the 
record, that they knew of the suit, and 
having failed to apply to be made de- 
fendants, they must be regarded as bound 
by the decree. I do not know indeed 
whether the learned Judge means to carry 
that portion of his reasoning quite 
that length, but he apparently relies 
upon an early case in which the same 
principle was affirmed, and that principle 
on the facts of that case seems to me to 
‘have been referable exclusively to estoppel. 
I do not see that there is any case of 
estoppel here, or that the conclusion, point- 
ed at, if not definitely stated, by the learned 
Judge below is sound in law. Now, the 
result of the suit was that the plaintiff 


obtained an injunotion against the father 
and uncle of the present appellants. Both 
the father and uncle have since died. 


The plaintiff has mortgaged the property 
and is seeking execution in the interest 
of her mortgagee. The appellants resiited 
the execution on the ground that they 
were not parties to the suit in which the 
decree had been obtained; nor were they 
in any sense legal representatives or heirs 
of their - deceased father and uncle within 
the meaning of section 50 of the present 
Code. In my opinion both those contentions 
are valid and ought to have been upheld. 
On no construction of the words “legal 
representative’ can members of a joint 
Hindu family be brought within the defini- 
tion now contained inour Statute. Neither, 
in my opinion, were they parties, by a 
very strained construction, to the suit in 
which the decree was obtained. Nor do I 
think that the result, I have reached, occa» 
sions apy hardship or injustice. If the 
respondent is obliged to bring a separate 
suit for injunction, she has only herself to 
thank; and, in any event, as soon as the 
house was sold as it might be any day, 
presumably she would, if the purchaser 
challenged her rights, be driven to a fresh 
suit after every such transfer. Here, how- 
ever, she might have avoided the present 
addition] delay and expense by impleading 
all the members of the joint family at the 
time she elected to sue only two of 
them, 
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I think the Darkhast ought to have been 
struck off against the present appellants and no 
execution given her against them; and 1 would 
so order. 

Heaton, J.—I agree. The point in dispute 
is & Very easy one to state though not 
so easy, possibly, to decide, A desretal 
injunction was obtained against two brothers, 
who together with the sons of one of them 
formed a Hindu joint family. On the death 
of the two brothers who alone ont of the 
family were parties to the suit, the plaint- 
iff-decree-holder sought to enforce the 
injunction against the sons of one of those 
brothers. The decree-holder justified his right 
to do this on the ground, the only possible 
ground that he could take, that the sons 
were the legal representatives of the persons 
against whom the decree was obtained. 
There is a definition of the expression ‘legal 
representative’ in the Code of Civil Proce- 
dure. The sons here certainly do not fall 
within the meaning of that definilion, They 
do not in law represent the estate of a 
deceased person and they are not persons 
on whom has devolved the estate of a 
person sued in a representative character. 
So Jong as they do not come wi.hin the 
definition of “legal representative,” then of 
course it is futile for the ‘decree-holder to 
refer to section 50 or section 52 of the 
Code. But it is argued that section 53 
gives to the decree-holder in this case a 
legal right to enforce the injunstion 
against the sons of the brother; and that 
might be so if section 53 were purely 
descriptive of the kind of property which 
was deemed to be property of the deseas- 
ed which has come to the hands of the 
sons or other descendants as their legal 
representatives. If that section were purely 
descriptive and not Iimitative, then there 
would be force in tke contention I 
am considering. But I think it is limita- 
tive as well as descriptive; for if it were 
purely descriptive it would run in this way:— 
“For the purposes of sections 50 and 
52, the property of sons and other descend- 
ants which would be liable under 
the Hindu Law for the payment of the 
debt of a deceased ancestor, in respect 
of which a decree had been passed, shall 
be deemed,” eto. A comparison of the 
rendering of the section which I have sug- 
gested with the actual wording of the seg- 
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tion will bring out very elearly the distino- 
tion which I am here seeking to point 
out. The conclusion I have some to is 
identical with that stated by my learned 
brother. 

We have in the course of the argument been 
referred to a considerable number of cases, of 
whioh Amar Ohandra Kundu v, Bebak Chand 
Chowdhury (1) isan instance. It is an interest- 
ing instance for this reason that it indicates 
quite clearly the kind of difficulty which the 
new provision in the Code is intended to over- 
some. The new provision whioh I have allud- 
ed to is section 53. But seeing that this new 
provision has been incorporated in the Code, we 
have to determine the law from a considera- 
tion of that provision and not, as we hava been 
invited to do, from a sonsideration of the deoi- 
sions which were given before the law was 
changed. In this Calentta oase, to which I have 
referred, there is a very imposing array of cases 
collected which no doubt illustrate the 
diffionlties which then existed, but which, 
in my opinion, do not go any way whatever 
towards solving the difficulty with which 
we are now confronted, when we have to 
ascertain the meaning of that which was 
enacted for the first time in the year 
1908. 

We allow the appeal with all costs and 
dismiss the Darkhast with all sosts. 

Appeal allowed. 


(1) 340. 642; 11 O. W. N. 593; 60,1. J. 491; 2 M, 
L, T. 207 (F. B.). 


ALLAHABAD HIGH COURT. 
Oivit Reviston No. 211 or 1917, 
June 26, 1918, 
Present:—Justice Sir P. C. Banerji, KT., and 
Mr. Justice Piggott. 
NASIRUDDIN HUSAIN — Praintizr— 
APPLICANT 
VETSUS 
ASHFAQ HUSAIN—Doarenpant— 


Opposite PARTY, 

Civil Procedure Code (Act V of 1908), s. 115, O. 
XXXII, r. 2~—Revision-—Plaint, proper presentation of— 
Plaint filed by minor without next friend—EHlection 
to proceed ajter attaining majority. 
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A plaint was filed on the 3rd of March by a 
minor without a next friend. On the 15th of 
March when the plaint was put up before the Court, 
the plaintiff who had in the meantime attained 
majority filed an application to be allowed to pro- 
ceed with the plaint. The plaint was registered 
and notice was issued to the other side. On the 
application of the other side the Court ordered the 
plaint to be taken off the file on the ground that 
the suif was instituted by a minor without a next 
friend : 

Held, that there was an irregular presentation of 
the plaint on the 3rd of March but that as on thelSth 
of March the plaintiff, who had by that date attain. 


. ed majority, elected to proceed with the plaint, there 


was a proper presentation of the plaint on that date. 
[p. 748, col. 1,] 


Civil revision from an order of the Subordi. 
nate Judge, Meerut, dated the 17th August 
1917. 

Messrs. Nihal Chand, Baldeo Ram Dave and 
Iqbal Ahmad, for the Applicant, 

Dr. S. M. Sulaiman and Dr. Surendra Nath, 
for the Opposite Party. 


J UDGMENT.— The facts of the oase out of 
which this application arises are these, 
On the 8rd of March 1917 a plaint was 
filed in the Court of the Subordinate Judge 
of Meerut. The offise reported that the 
plaintiff would attain majority on the 5th 
of March 1917 and that the suit had been 
instituted by a minor without a next friend, 
The Court ordered the plaint to be brought 
forward in the presence of the Pleader 
for the plaintiff and fixed adate for that 
purpose, On the lith of March 1917 an 
application was filed signed both by the 
Pleader for the plaintiff and the plaintiff 
himself in which the plaintiff stated that 
he was not a minor on the date of the 
filing of the plaint, that in any case he had 
completed his age of twenty-one years and 
that he wished to proceed with the plaint. 
Thereupou the Oourt ordered the plaint 
to be registered and issued notice’ of the 
suit to the other side. An application wag 
made on behalf of the defendants to have the 
plaint taken off the file on the ground that 
the suif had been instituted by a minor 
without a next friend. This application 
was granted and the Court ordered the 
plaint to be taken off the file. Against this 
order the present application for revision 
has been brought. In our opinion there 
was an irregular presentation of the plaint 
on the 8rd of March 1917 and that the 
plaint was lying in the Court without its 
being registered from that date to the 
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15th of March. On the 15th of March the 
plaintiff elected to proceed with the plaint, and 
we must take it that there was a proper 
presentation of the plaint on that date. It 
was upon that application that the Court 
ordered it to be registered. This being so, 
we must hold that the plaint was properly 
presented on the 15th of Marsh when the 
plaintiff was of full age, and, therefore, there 
was -no justification for the order directing 
the plaint to be taken off the file. The 
Court in making that order refused to 
exercise the jurisdiction which was vested 
in it, We allow the application, set aside 
the order of the Court below and „direct 
it to take back the plaint as iistitafsd on 
the l5th of Mareh 1917 and proceed to 
hear the suit according to law. Under the 
ciroumstances we direct that the parties do 
abide their own costs of the application. 
Application allowed. 





CALCUTTA HIGH COURT. 
Rute Nisi No. 160 or 1918. 
May 20, 1918. 

Present :—Mr. Justice Fletcher and Mr. 
Justice Newbould. 
DHIRAMOYI DASI AND ANOTHER— 
JEDGMENT- DEBTORS—PETITIONERS 
VETSUS 
ANANTARAM CHAKRAVERTY 
AUCTION-PORCHASER AND OTHERS— 
DEORBE- HOLDERS AND JUDGMENT- DEBTOR— 


Opposite PARTIES. 

Bengal Tenancy Act (VIII B. O. of 1885), s, 178— 
Civil Procedure Code (Act V of 1808), s. AT, O0, XXI, 
r. 90—Eaeculion—Sale, order setting aside--Appeal, 
whether lies—Benamdar of judgment-debtor, position 
OF, 
an decision setting aside an execution sale under 
section 173 of the Bengal Tenanoy Act, on the 
ground that the auction-purchaser is a benamdar 
of one of the judgment-debtors, is not appealable by 
the benamdar even where the Couri in arriving at 
the decision has considered some other matters such 
as Order XXI, rule 90, Code of Civil Procedure, and 
aine grounds i in support of the application. [p. 760, 
col. 1 

Such a benamdar has also no right of appeal under 
the Civil Procedure Code inasmuch as section 47 
of the Code does not apply to the vase of a benamdar, 
[p. 750, col. 1.] 

Rule against the judgment of the Sub- 
ordinate Judge, Hooghly, in Misaellaneous 
Appeal No. 115 of 1917, dated the 19th 


December 1917. 
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FACTS appear from the judgment. 

Dr. Dwarka Nath Mitter, (with him. Babu 
Sudhansu Sekhar Mukerjee,) for the Opposite 
Party, raised a preliminary objection to the 
effect that a second appeal lay in this case 
therefore, anapplication for revisiondid not lie. 


Babu Monmotho Nath Roy, forthe Petition- 
ers.— Revisional jurisdiction lies in this gase. 
This Rule arose out of proceedings to set 
aside a sale under section 173 of the 
Bengal Tenansy Act and under Order XXI 
rule 90, of the Code of Civil Procedure. The 
first Court set aside the sale, as it held 
that there was irregularity under both the 
above sections, The auction-purchaser 
appealed from that order and succeeded. 
There was an objection by me inthe Court 
of Appeal that no appeal lay but that 
objection was overruled. There is a second 


appeal from an order under Order XXI, 
rule 90, when the case is between 
parties to the suit, otherwise not. My 
submission is that as the order 


under section 173 ofthe Bengal Tenancy 
Act stands good, no order can be made 
under Order XXI, rule 90. It is well 
settled that no appeal lay under section 
173 of the Bengal Tenancy Act. Jadab 
Chandra Mukherjee v. Joy Gopal Biattacharya 
(1) referred to. 


{Dr. Dwarka Nath Mitter—It makes no 
difference even where the dispute is between 
the two parties to the suit and if the auction- 
purchaser is also made a party. | 


I rely on Harabandhu Adhikari v, Harish 
Chandra Dey (2). In that case the facts 
were on all fours with the facts in this 
case. Thereit was held that the order 
under section 173 of the Bengal Tenancy 
Act having stood good, no party can get 
any benefit under Order XXI, rule 90, 
because that would take away the effest 
of reversing the order under section 173 of 
the Bengal Tenancy Ast. 

Dr. Dwarka Nath Mitter, for the Opposite 
Party.—The application was in substance 
under Order A XI, rule 90. It cannot be laid 
down as an inflexible rule that every order 
under section 173, Bengal Tenancy Act, 
is not appealable. The test is as to whether 
there was any proceeding between the 


parties under section 47of the Civil - Pro- 
(1) 20 Ind. Cas. 191; 19 C. L, J. 81 at- p. 82, 
(2) 3 0, W. N. 184 at p. 185, 
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cedure Code at the time. 
purchaser is in reality a judgment-debtor 
and the case is practically between two 
co-judgment-debtors. There are decisions 
to support my point and the mere fact 
that the auction-purchaser is a party to 
the proceeding under section 173 makes no 
difference, 

[FLETOHER, J.—The case of Harabandhu 
Adhikari v. Harish Ohandra Dey (2) 
very clear that no appeal lies. ] 

The other side says that the auation- 
purchaser is another name for the judg- 
menpt-debtor and this is stuted in the þe- 
ginning of the Munsif’s judgment. The 
auction-purchaser is affected by the setting 
aside of the sale as the jndgment-debtor 
and hence hehad the right of appeal. 

[ FLETCHER, J.—You had no right of ap- 
peal in this case, | 

Will your Lordships be diawd to turn 
to Jadab Chandra Mukherjee v, Joy Gopal 
Bhattacharya (1) ? There the distinction is 
laid down. I contend that this case came 
under section 47 of the Civil Procedure Code. 

[FLETOHER, J.—I have read that portion 
and am of opinion that you are bound by 
the decision in Harabandhu Adhikari v. 
Harish Chandra Dey (2). | 

There is another case, in Sreenath Haldar 
v, Bepin Behari Mal (3), where the facts are 
the same but the decision is contrary. 

[Frercuer, J.—Ido not agree with the de- 
aision in Sreenath Haldar v. Bepin Behari Mal 
(3). Was Harabandhu Adhikari v. Harish 
Chandra Dey (2) referred to when that 
case was heard? | 

Yes, my Lord,:and if your Lordships 
do not agree, then the matter will have to 
be referred to the Full Buch, the decisions 
being so conflicting. I -say the decision 
in Harabandhu Adhikari yv. Harish Chandra 
Dey (2) is wrong. Is my right of appeal 
shut out because the applicant has got an 
additional ground under section 173, Bengal 
Tenancy Act, to set aside the sale? The 
matter of right of appeal was thoroughly 
discussed by the Appellate Court and it 
came to the conclusion that there was a right 
of appeal. It was really an application under 
Order KAT, rule 90. When anapplication is 
made under Order XXI, rule 90, Civil Proce- 
dure Code, the Judge cannot deal withit as one 


Here the auction- 


(8) 33 Ind, Cas. 574. 
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under section 173 of the Bengal Tenancy 
Act. The facts that have been found really 
come within the purview of Sreenath Haldar . 
v. Bepin Behari. Mal (3). If this case is in 
conflict with the decision in Harabandhu Adhi- 
kari v. Harish Chandra Dey (2), the matter 
should goto the Full Bench. 

[FLETCHER, J.— No, the Judge in this case 
has found that under the facts as found 
the case really came under section 173 of the 
Bengal Tenanay Act. | 

In Chand Monee Dasya v. Santo Monee 
Dasya (4) it is laid down that where an 
application is made under section 173 of 
the Bengal Tenancy Act and Order XXI, 
rule 20, of the Civil Procedure Code to set 
aside a sale and where the auction-pur- 
chaser isa benamedar of the judgment-debtor, 
an appeal lies. 

[Fietcarr, J.— There is the case of Joytara 
y. Ram Krishnu (5) decided by Mr. Justice 
Mookerjee, and that is the best caseon the 
point. This caseis a simple one. In this 
case the sale is sought to be set aside under 
seetion 173 of the Bengal Tenancy Act and 
there is no appeal from an adjudication 
under section 173. | 

JUDGMENT, 

FLETCHER, J..-This Rule was issued calling 
on tbe opposite party to show canse why 
the judgment and decree of the Subordinate 
Judge, dated the 19th December 1917, 
should not be set aside on the ground that 
the appeal was incompetent. What hap- 
pened was this: An application was made 
under the provisions of section 173 of the 
Bengal Tenancy Act to set aside a sale in 
execution on the ground, amongst others, 
that the auction-purchaser was a bhenamdar 
for one of the judgment-debtors. It ig 
quite true that that application was also 
headed as being made under Order XXI, 
rule 90, Cade of Civil Procedure, and other 
grounds were also given in support of the 
application. But the adjudication by the 
Munsif in this case seems to me quite clearly 
to come to this, ramely, that the suction- 
Eurchaser was a benamdar for one of the 
jucgment-debtors, and, therefore, the case 
came under the provisions of section 173 
of the Bengal Tenancy Act and the sale 


$ 
(© 24C. 107; 10, W. Nu 634; 12 Ind. Doo.(x. s.) 
ol Cas. 769 13 C. L. J. 257,15 O.W. N 
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must be set aside. No other matter was 
necessary then for the learned Munsif to 
enquire into. He adjudisated on the point 
and held that the sale was invalid. But 
it is said that a right of appeal would be 
given in a case like this by reason of the 
Munsif having fully adjudicated on the matter 
under section 173 of the Bengal Tenansy 
Act and having considered some other matters 
in support of the application, which led to 
the conolusion that there were other 
grounds to set aside the sale if the ground 
under section 173 was nota good one. It 
is said that such further reasons which 
would have arisen if the sale had not been 
set aside under section 173 gave the auc- 
tion-purchaser a right of appeal as against 
the decision of the Munsif. The question 
as to whether there isa right of appeal in 
a case of this nature has been before this 
Court on many occasions. It may he ad- 
mitted that the cases are not all one way 
or easy to reconcile. One case seems to 
me to be absolutely on all fours with the 
present case and that is the decision in 
Hoarabandiu Adhikari v. Harish Ohandra Dey 
(2), The facts of that case seem to me to 
be the same as in the present case. I 
think the case which lays down the law 
most clearly and deals with the matter 
most fully is the decision of Mr. Justica 
Mookerjee in Joytara v. Ram Krishna (5), 
What is quite clear in a case like this 
is that under the provisions of the Bengal 
Tenancy Act no right of appeal is given 
from a determination under sestion 173, 
The question is, therefore, if the case has 
been decided under sestion 173,as I hold 
that the present case has been so decided, 
-what is the right of appeal that the parties 
have got against the desision of a Court 
dealing with such an application. I think 
the only right of appeal is that given by 
the Code of Civil Prosedure if the case 
comes under section 47, and a case under that 
section must be by a party tothe suit or his 
representatives. A case under section 173 of 
the Bengal Tenancy Act seems to be clearly 
not appealable by a person who has bean 
found to be a benamdar of one of the judg- 
ment-debtors. He has got no right of appeal 
under the provisions of the Bengal Tenancy 
Act and he has got no right of appeal 
under the Civil Prosedure Code, because 
section 47 does not apply to the case of 
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a benamdar, I think that the present case 
is covered by the desision of this Court in 
Harabandhu Adhtkari v. Harish Chandra Dey 
(2), and so far from disapproving that 
decision, I approve it. Ib may be that 
some of the other desisions are difficult 
to reconcile with that decision. But the 
facts are not on all fours with the other - 
cases ; and following the decision in Hara- 
bandhu Adhikari v. Harish Chandra Dey (2), 
I think we ought to make the present 
Rule absolute. The judgment and decree 
of the learned Subordinate Judge are accord. 
ingly reversed and the desision of the Mun- 
sif restored. The opposite party will pay 
the costs of the petitioner in this Rale. 
We assess the hearing fee at one gold 
mohur, 

. Newsouup, J.—I agree. 

Rule made absolute, 


BOMBAY HIGH COURT, 
Frest Civin APPRAL No. 180 or 1915. 

E January 30, 1916. ` 
Present: -Sir Stanley Batchelor, Kr., 
Acting Chief Justice, and Mr. Justice 

Shah, 
RAOJI BHIKAJI KONDKAR—Dorenpant 
No, 1—APPELLANT 


VErsUs 
ANANT LAXMAN KONDKAR— PLAINTIFF 


— RESPONDENT, 

Hindu Law—Partition between sons—Mother, share 
of-—-Death of mother after preliminary decree, effect of. 

Under the Hindu Law a mother’s right to a share 
in her husband’s estate on partition of the estate 
between the sons accrues only when a partition is 
actually made. [p. 762, col. 2. ] 

B,a Hinda, died leaving a widow and two sons, 
One of the latter died subsequently leaving a gon, 
who brought a suit for partition and possession of 
his share in his gramdfather’s estate. The trial 
Court held that the widow was entitled to a third 
share in the estate of B. and passed a preliminary 
decree. Before, however, a final decree could be 
passed the widow died: 

Held, that the share which the widow would have 
taken if anactual partition had been effected was 
never severed from the estate of B. and consequently 
remained anintegral part of the estate available for 
division between the plaintiff and his uncle, each 
taking a half share in the estate, [p. 753, col. 1,] 
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First appeal from tbe desision of the 
Additional First Class Subordinate Judge, 
Thana, in Suit No. 154 of 1912, 

Mr. Jayakar (with him Mr. A. G. Desai), for 
the Appellant. 

Mr. Coyajee (with him Mr. P. B. Shingne), 
for the Respondent. 

JUDGMENT. 

BATOHELOR, Aa. O., J.—At some time 
before 1800 one Bhikaji died, Jeaving a 
widow Yeshodabai, the 2nd defendant 
in the suit, Bhikaji left also two sons, 
Raoji, the Ist defendant, and Laxman 
who died in 1900, Lazman’s son, Anant, 
was the plaintiff. The suit was brought for 
partition and possession of the plaintiff’s 
one-half share in the estate of Bhikaji, 
The properties involved are partly moveable 
and partly immoveable. Of the various 
defences raised, we are concerned only 
with that which was embodied in the 
fifth issue in the Court of trial. That 
issue raised the question whether the second 
defendant, that is, the widow Yeshodabai, was 
entitled toa third share in the family pro- 
perty. The learned trial Judge answered tbat 
question in the affirmative, and accordingly 


he decreed to the plaintiff a one-third share | 


only, and not a half. That decree was 
a preliminary’ decree, and was made on 
the 27th QOstober 1913. Before any final 
decree could be passed, that is to say, on 
the 7th of June: 1914, the second defendant 
Yeshodabai died, On the 19th January 
1915, the plaintiff applied to the Court 
praying that owing to the removal of 
Yeshodabai by death, his share should be 
held to have increased to one moiety, and 
the decree should be amended. By an order, 
dated the 27th July 1915, this application 
was granted by the learned Subordinate 
Judge, who amended the decree accordingly. 

From this amended decree the present 
appeal is brought by the first defendant, 
and the object of it is to obtain from this 
Court a declaration that the plaintiff is not 
entitled to so much as a half share. We 
have had from the learned Counsel engaged 
an interesting argument upon the question 
whether the share, which Yeshodabai is 
supposed to have taken in the circumstances 
of this litigation, should or should -not be 
regarded as her technical stridhan, and it 
has been much debated whether this 
question;tlis covered by the authority of 
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the Privy Council decision in Debi Mangal 
Prosad Singh v. Mahadeo Prasad Singh 
(1). Upon this question, however, it is not 
necessary for xus now to pronounce any 
opinion, and we consequently refrain from 


"doing so, 


With regard to the second point urged 
by Mr, Jayakar, namely, that the remedy 
which the plaintiff songht to get by his ap- 
plication of the 19th January 1915, could only 
be obtained by the institution of a separate suit, 
it appears to me that this contention ought 
not to prevail, It is clear that when Yeshodabai 
died, the cause of action survived, and her 
heirs would have to be brought on the 
record; the Court would, I think, be bound 
under Order XXII, rule 5, to make inquiry 
as to who those heirs were in case any 
dispute arose apon the subject. 

But the appeal, in my opinion, fails upon 
another ground. It is noteworthy, tbough 
the fact is not necessary for my decision, 
that the decree under appeal does not 
contain a provision assigning a separate 
share to Yeshodabai, and it is manifest 
from the manner in which the litigation 
was conducted that Yeshodabai was not 
pursuing any interest of her own, but was 
merely used by the first defendant as a 
convenient means of reducing the extent of 


the plaintifi’s share. These are circum: 
stances which I think are ‘worth 
mentioning, though they are not 


essential to my decision, which I prefer to 
rest on the broad ground of the principle 
to be presently stated. That principle 
seems to me to be clear, intelligible, and, 
on the authorities to which I shall refer, 
established beyond question. Any parti- 
cular case of hardship owing to exceptional 
delay between the desree and the actual 
partition may be left for decision when 
it arises, but this case certainly falls within 
the principle and, in my judgment, ought 
to be desided on that ground. I will 
assume, therefore, in Mr. Jayakar’s favour 
that the suit and the preliminary decree 
made in it effected a severance of interests 
between the plaintiff and the first defend- 
ant, and did, in substance, assign a third 
share to Yeshodabai. That, howayer, is 


(1) 14Ind, Cas, 1000; 34 A. 284; 9A, L.J, 263; 
11 M. L. 1.217; 16 0. W. N. 409; (1912) M. W. N. 
324; 14 Bom. L. R. 220; 15 0. L J. 344; 22 M. L.J, 

z 39 L A. 121 (P, Q.). 
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not in my view enough to justify the 
appellant's contention that she took that 
third share so as to transmit it to hber 
heirs. Her right to a share, as I under- 
stand it, accrues only when a partition has 
actually been made. That is the view which, 
upon a consideration -of the text of the 
Mitakshara, was adopted by Mr. Justice 
Dwarkanath Mitter and Mr. Justice Loch 
in Sheo Dyal Tewaree v. Judoonath Tewaree (2), 
where Mr. Justice Mitter in delivering 
the judgment of the Court said: “The 
text of the Mitakshara that has been re- 
ferred to merely says, ‘of heirs dividing 
after the death of the father, let the 
mother also take a share,’ or in other 
words, the mother or grandmother, as the 
- oase might be, is entitled to a share, when 
sons or grandsons divided the family estate 
between themselves. But the mother or 
the grandmother can never be recognized 
as the owner of such a share, until the 
division has been actually made, She has 
no pre-existing vested right in the estate 
except a right of maintenance. She may 
acquire property by partition, for partition 
is one of the recognized modes of acquiring 
property under the Hindu Law. But parti- 
tion, in her case, is the sole cause of her 
right to the property. It follows, there- 
fore, that the effect sannot precede the 
cause,” 

Mr, Jayakar bas called our attention to 
the circumstance that in the original text 
the word used here for ‘division’, namely, 
‘Vibheg’ * * is thesame word as is used 
in the earlier placitum where the author is 
speaking of the distribution made during 
the life of the father, and Counsel has 
contended that since, as between male 
members of the family, Vibhag in tbe sense 
of a mere severance of interest would 
suffice to vest separate shares in the male 
co-parseners, it should be held that, upon 
such severance, the mother also would take 
her share in full proprietorship. As, how- 
ever, the word oecsurs in this placitum, it 
appears to me, without making any preten- 
sion to Sanskrit scholarship, that it may 
well bear the other meaning, the meaning 
that is to say which is ascribed to it by 
that J@arned Hindu Judge, Mr. Justice 
Dwarkanath Mitter. It must be remember- 


(2) 9 W. B. GL at p. 62. 
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ed also in this context that although, when 
a partition is made, the mother is entitled 
to claim her share, she is not entitled at 
any time to compel a partition. [ see no 
reason, therefore, to infer from the actual 
words of the text, on which Mr. Jayakar 
has relied, that the view accepted by Mr, 
Justico Dwarkanath Mitter ought to be 
abandoned. In this opinion I am confirmed 
by the fact that the same view indepen- 
dently commended itself to Sir John Stanley 
and another Hindu Judge, Mr. Justioe 
Banerji, in Beti Kuar v. Janki Kuar (3), 
There the same interpretation was- put 
upon the same text from the Mitakshara, 
though it so happened that Sheo Dyal 
Lewaree v. Judoonath T'ewaree (2) was not cited 
to the learned Judges. In this Allahabad 
case the question that had to be considered 
was whether Duni Kunwar, the mother of 
Kalka Prasad and Gur Dayal, tooka share 
on an aileged partition between these two 
sons. The learned Judges found that in 
fact there had been no actual partition 
between these two sons of Duni Kunwar, 
although by reason of anarrangement which 
they had made, there wasa disruption of 
the joint family within the meaning of 
the rulings of their Lordships of the Privy 
Council, and in this state of the facts the 
learned Judges say: “No doubt under the 
Mitakshara upon a partition being made by 
sons after the death of their father the 
mother is entitled to a share equal to that 
of a son. But we are of opinion that she 
would obtain such share only if an actual 
partition took place betweenthesons. The 
text of Yajnavalkya on this point is this: 
‘Of heirs dividing after death.of the father, 
let the mother also take an equal share”... 
This, in our opinion, implies an actual diyi. 
sion of the family property, that is, A 
completed partition under which there is 
a division of interest as well as separate 
possession, We do not think thata mere 
severance of interest where no actual divi- 
sion of the property takes place confers on 
the mother a right to a share equal to 
that of each of her sons.,.It is only when 
the sons actually divide the property and 
effect a complete partition that the mother 
gan get a share, There is nothing in the 
Mitakshara from which we may infer that upon 

(3) 7 Ind, Cas. 903; 83 A. 118 at p,121;7 A. L. J. 
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a mere ceverance of the joint status of a 
Hindu family a mother can claim a share.” 

It is plain that, unless we are prepared 
to depart from these weighty authorities, 
we must hold here that when Yeshodabai 
died she was not the owner of a share, and 
I can see no reason why we should not 
follow the judgments which I have sited. 
The earlier of them was pronounced so 
long ago as 1568, and it is not suggested 
that there has ever been any contrary 
desision by any of the High Courts. It 
follows, therefore, that no share in Bhikaji’s 
estate ever passed to the ownership of 
Yeshodabai. In other words, the share which 
Yeshodabai would have taken, if an actnal 
partition had been effeated, was never severed 
from the estate of Bhikaji, and, consequent- 
ly, remains now an integral part of that 
estate available for division. The result is 
that the properties must be divided half and 
half between the plaintiff andthe first 
defendant The appeal, therefore, must be 
dismissed with costs and a decree made 
as I have indicated., For purposes of 
Pleader’s fees the costs should be assessed 
on Rs. 4,000. 

Suas, J.—lam of the same opinion. 

I wish to add that on the facts of this 
case I am satisficd that Yeshodabai had not 
become owner of her share in the estate 
of Bhikaji at the time of her death. 

The question, therefore, whether on her 
death it would go to her heirs as part of 
her stridhan or to her husband’s heirs as 
if it was properly inherited from her 
husband does not arise: and I express no 


‘opinion on that question, though it has 
been argued at some length. 
In the present case there was no pro- 


vision as to her share in the preliminary 
decree; the plaintiff had taken no steps to 
proceed with the division of the property 
by metes and bounds after the preliminary 
decree and before her death, and Yeshoda- 
bai had taken no steps after the pre. 
liminary decree to obtain her share. The 
estate of Bhikaji was, therefore, divisible 
between the plaintiff and defendant No. 1 
on her death withcut any reference to 
her share. This view is supported by the 
decisions in Sheo Dyal Tewaree v. Judoonath 
Tewaree (2) and Beti Kuar v. Janki 
Kuar (3). With reference to these cases 
Mr. Jayakar has argued ihat the word 
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‘Vibhag’ in the original text (Mitakshara’ 
Chapter I, section 7, placita 1 and 2) should 
be understood as meaning severance of interest 
and not necessarily actual division 
by metes and bounds, and hag relied upon 
the case of Girja Bat vy. Sadashiv Dhundi- 
raj (4). The point, however, to be con- 
sidered in the case is whether Yeshodabal 
had taken ber share before her death. 
The text undoubtedly gives her the right 
to take an equal share, when the sons 
divide the property. But in order that it 
may become part of her property, as dis- 
tinguished from the estate of her husband, 
she must take her sbare. In this case the 
grandson did proceed to divide the property 
by filing the suit, though no steps were 
taken to have the property divided by 
metes and bounds after the preliminary 
deeree and before her death. Yeshodabai, 


however, had not taken any effective steps 


to seaure her share. She olaimed it im 
the written statement, but did not press 
for it at the time of the preliminary 
decree. She did nothing subsequently during 
her lifetime to obtain her share. It is 
clear, therefore, that in fact she did not 
take her share, and that it was not severed 
from Bhikaji’s estate. 

It is not necessary to define precisely as to 
when the mother can, be said to take her share, 
so asto make it part of her estate, quite 
apart from the question whether it would 
be non-technical stridhan in her hands or 
whether it would be property inherited 
from her husband. The question must be 
decided with reference to the facts of each 
case. Assuming, without deciding, that the 
actual division by metes and bounds may 
not be essential for this purpose, it is clear 
that in the present case Yeshodabai did 
not take her share as contemplated by the 
text, and that the property of Bhikajt 
became liable to division on her death in 
equal shares between the plaintiff and 
defendant No. 1. 

Appeal dismissed, 

(4) 37 Ind. Cas, 321; 43 I. A, 151; 18 Bom. L. R, 621; 
20 C. W. N. 1085; 14 A. L. J. 822; 20 M. L T. 78; 12 
N. L, R. 118; (1916) 2 M. W. N. 65; 4 L.W. 114; 24 
C. L. J. 207; 31 M. L, J, 455; 48 O. 1031 (P. O). 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First Crvi Arrar No. 9 or 1918, 
April 25, 1918. 
Preseni;—-Mr. Batten, Offg. J.C. 
Rat BRHARILAGL—~—Drrexpaxt No. 3— 
APPELLANT 
versus 
HUKUMCHAND AND otaerRs—PLAINTIFES 


AND DEFENDANT No, 1— RESPONDENTS. 

Hindu Law--Mitakshara—Alienation—Co-parcener, 
whether can mortgage his own share without legal 
necessity, 

Under the Mitakshara, as striotly interpreted, any 
mortgage granted by a co-parcener on his own 
account over the joint family property is invalid, 
but the view that has prevailed in the Central 
Provinces, following that of the Bombay and Madras 
High Courts, has been that a co-sharer can mortgage 
his own share without any such necessity as is 
binding on all the co-parceners. This view has been 
one of gradual growth founded upon the equity 
which a purchaser for value has, to be allowed to 
stand in his vendor’s shoes and to work out his 
rights by means of a partition. [p. 754, col. 2.] 

(Case-law discussed.) 

Appeal from the decree of the Court of 
‘the Additional District Judge, Saugor, dated 
the 28th September 1917, in Civil Suit No. 
76-10 of 1916. 


G. L, Subhedar, for the Appel- 
lant. 

Mr, M, Gupta, for Respondents Nos. 1 and 

JUDGMENT,—Appeal by the 3rd də- 
fendant. The suit out of which this 
appeal arises was based on a mortgage- 
deed executed by the Ist defendant in 
favour of the plaintif onthe 21st Decem- 
ber 1909. The 2nd defendant, who is a 
minor, is the nephew of the lst defendant. 
Admittedly they constitute a joint Hindu 


family. The property mortgaged consisted 
of two houses and one house site. The 
family own a lot of other immoveable 


property, The appellant, the 3rd defendant, 
is the purehuser of the second item of 
property at an auction-sale in execution 
of a decree in a money suit in which the 
decree was against both the Ist and 2nd 
defendants. The 2nd defendant was implead- 
ed on the ground that the debt was for 
legal necessity and binding on tke joint 
family. It has been found that the money 
was fot borrowed for legal necessity, and 
that it was a personal debt unconnected 
with the family business. The learned 
Additional District Judge has givena de- 
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cree for sale as against the lst defendant’s 
share in the property mortgaged, but has 
exonerated from all liability the share of 
the 2nd defendant. The 3rd defendant 
appeala and asks that item No. 2 of the 
property should be excluded from the oper- 
ation of the decree. His case is that 
there could be no sale decree of any of 
the Ist defendant’s share, but he is not oen- 
cerned with the other items, though if 
he succeeds the Ist defendant will get 
the benefit of his appeal under rule 33 
of Order XLI of the First Schedule of the 
Civil Prosedure Code. The appellant’s case 
is that on the fasts found, which are not 
disputed, plaintiff is not entitled to proceed 
against the mortgaged property, as the 
deed is entirely void as-a mortgage of 
family property. The contention of the 
learned Counsel for the appellant is that 
a co-sharer cannot mortgage even his own 
shara without some such necessity as is 
binding on all the co-parceners. This is 
the view taken by the Allahabad and Cal- 
outta High Courts. The contrary view has 
prevailed in Bombay and Madras, and the 
Bombay and Madras view has been follow- 
ed in these Provinces; it will be sufficient 
to refer to Diwaker v, Janardhan (1), 
Mukund Ram Sukal v. Ram Ratan (2). 
No doubt under the Mitakshara Law as 
strictly interpreted any mortgage granted 
by one co-parcener on his own account over 
the joint family property is invalid, and 
the Mitakshara Law has been strictly 
followed by the Allahabad and Calcutta 
High Courts, As stated in Suraj Bunse 
Koer y. Sheo Persad Singh (8), ‘The law 
as established in Madras and Bombay has 
been one of gradual growth, founded upon 
the equity which a purchaser for value 
has, to be allowed tostand in his vendor’s 
shoes, and to work out his rights by 
means of a partition. ‘In Lakshman Dada 
Naik v. Ramchandra Dada Naik (4) their 
Lordships of the Privy Coungil clearly recog- 
nised the view taken in Madras and 
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148; 61. A. 88; 4 Sar. P. C. J. 1; 3 Suth. P, 
; KA 2 Shome L. R. 242; 2 Ind, 
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I, A. 181; 4 Sar. P. O, J. 173; 3 Suth. 
Shome L. R. 217; 4 Ind. Jur. 472; 
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Bombay. They refer to it as an excep- 
tional doetrine established by modern juris- 
prudence. In Balgobind Das vy. Narain 
Lal (5) their Lordships again resognized 
the rule obtaining in Madras and Bombay, 
It is contended by the learned Counsel 
for the appellant that by two recent deci- 
sions their Lordships of the Privy Coungil 
have ruled that the stricter view, which 
they have recognised as being properly 
applicable to the United Provinees and to 
Bengal, is of universal applisation and 
should be applied to Madras and Bombay 
also. The Ist case relied on is Sahu Ram 
Chandra vy. Bhup Singh (6). I have studied 
this case very carefully and I do not find any 
decision whatever of their Lordships upon 
the point now in dispute. The case was 
one from Allahabad and the appellants 
did not attempt to say that one so-parcener 
sould alienate his own share if the aliena- 
tion as a whole was not binding on his 
co-parceners. The pcints for desision of their 
Lordships were entirely different, and what 
their Lordships decided was what was the 
exact nature of an antecedent debt, and 
that a mortgage otherwise not binding on 
the sons would not be binding on them 
because of any pious obligation, Theap- 
pellants accepted the Allahabad view that 
_ the father could not alienate even his own 
share unless the alienation of their share 
was binding on the sons. I am, however, 
referred to another case not referred to 
in the grounds of appeal, wiz., Lachhman Pra- 
sad v. Sarnam Singh (7), in which the point 
now in question was direstly in issue. Ib 
was contended for the appellants that the 
mortgage could be enforced against the 
share of the mortgagor himself, and this 
plea was rejected by their Lordships of 
the Privy Counsil, who quoted with approval 
the general law as laid down by Lord Watson 
jn Madho Parshad v. Mehrban Singh (8). 
(5) 15 A. 339; 201, A, 116; 6 Sar. P. O. J, 31317 
Ind. Jur, 425; 7 Ind. Dec. (N. 8.) 934 (P. 0.). 

(6) 39 Ind. Cas, 280; 39 A. 437; 21 0, W, N. 698; 1 
ak BA. 07; May A a 19 Bom. L. R. 498; 26 0, 
J. l; LT, l4; . W. N. 439; 22 
T.22; 6 L. W. 213; 44 A D ea 
nd. Qas, 284; 39 A, 500; 15 A. L. J. 584; 2 
aes ia a : co 99; 33 M. L. J. 39; 19 Bom. 
irae is ae (1917) M. W. N. 516; 6 L, W. 
(8) 18 C. 157 at p, 163; 17 I. A, 194 5 Sar. P. 0. J, 
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The learned Counsel for the sppellants 
relies on the following words used by their 
Lordships:— Now these are the principles 
which govern this and all other oases of 
the kind, and, ascording to these prinoi- 
ples, there can be no doubt that the present 
mortgage is void.” 

It appears to me, however, that their 
Lordships did not intend that their observa- 
tions should be applied to the whole of 
India including Madras and Bombay, The 
case was one from Allahabad and the 
appellants contended that the general rule 
applied in Allahabad and Bengal should be 
departed from and the precedent of a 
particular Oaloutta case followed. Their 
Lordships held that that particular case 
must be distinguished. No Madras and Bombay 
case was referred -to in argument or by 
their Lordships, nor was any reference 
made by Oounsel or by their Lordships to 
any of the cases in which their Lordships 
had referred to the view taken in Madras 
and Bombay. It appears to me impossible 
to suppose that their Lordships intended 
their observations to overrule the view 
taken by the Bombay and Madras High 
Courts, without making any referenaa what- 
ever to any ruling of the Madras or Bombay 
High Courts ‘or to any of the previous 
references made by the Judicial Oommittes 
to the views obtaining in Madras and 
Bombay. I do no$ consider that there is 
anything in this ruling which makes it 
imperative upon this Court to depart from 
the practice which has previously obtained 
in these Provinaes, based upon the practica 
prevalent in Madras and Bombay. 

For these reasons the appeal is dismissed 
with costs. 

Appeal dismissed. 
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Agreement not to bid at auction, validity of—Wagering 
contract—Money paid to atake-holder, whether can be 
recovered. 

An agreement between two persons not to bid 
against each other at an auction is not necessarily 
illegal or against public policy. [p 758, col. 2.] 

If two parties enter into an illegal contract and 
money is paid upon it by one to the other, it may 
be recovered back before the execution of the 
contract but notafterwards. In the case of per- 
sons entering into such a contract and paying money 
to a etake-holder, if the event happens and the money 
18 paid over without dispute, that is considered as a 
complete execution of the contract and the money 
cannot be reclaimed, -but if the event has not 
happened, the money may be recovered. [p. 760, col. 2.] 

Authority given to a stake-holder to pay over 
money in respect of an unlawful transaction may be 
revoked at any time before it has been actually 
paid, even if it has been credited in account to the 
other party. [p. 761, col. 1.7 

Mr. Das, for the Plaintiff, 

Mr. B. Oowasjee, for Defendant No. 1, 

Mr. Chari, for Defendant No, 2. 

JUDGMENT.—In this suit one Ah Foke 

originally sought to recover from the Chetty 
firm of P, M, A. Nagappa Chetty the sums of 
Rs. 5,000 and Rs. 4,000, which he alleged 
that he had deposited with him on the 
2nd April 1917 with interest. 
- The Chetty replied denying that the 
deposit had been made by the plaintiff 
and alleging that it had been deposited 
by one Li Kut Chaung in the plaintiff’s 
presence and had been returned to him (Li 
Kut Chaung) five days later. 

The plaintiff then obtained leave to amend 
and add Li Kut Chaung. 

Li Kut Chaung in turn put ina written 
statement pleading, as the Chetty had also 
pleaded, that it was he who deposited the 
amount and not the plaintiff. i 

On or about the 18th April 191$ plaint- 
if again applied and was allowed to 
amend. His amendment sonsisted in ex- 
plaining the circumstances of the alleged 
deposit, namely, that the deposit was a bribe 
to be paid to the2nd defendant (a) if he 
abstained from bidding at the auction of 
liquor licenses for Hlauza Liquor Licenses 
No. 2 and No. 3, and (b) if plaintiff obtained 
these licenses for a certain sum not specified 
in the pleading. l 

He stated that these sums were deposited 
with Nagappa as stake-holder—he being known 
to both parties, but that the licenses were 
knocked to him at much higher figures, 
and that consequently he was entitled to th 
return of his money. 
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The Ist defendant replied denying all 
knowledge of the above facts, and maintaining 
that the money had been deposited by the 2nd 
defendant. l 

The 2nd defendant also put in another 
written statement in which he denied the 
plaintiff’s allegations and in his evidence 
explained that the -deposif had indeed 
been made with a view to prevent his 
competition, but had been made by him- 
self as an instalment towards a quarter 
share in a partnership in the two licenses 
and that the arrangement was that he 
was to be a partner if the licenses went 
for less than a lac and less than Rs. 85,000 
respectively. The lisenses as a matter of 
fact were knocked down for Rs. 1,095,000 and 
Rs 75,100 and so he considered the bargain 
off and went and withdrew the money. 


It also transpired in the evidence that 
Ah Foke was a partner with one Li Kan 
Shu in the purchase of No. 2 and that 
both were partners with one Wong King 
in the purchase of No. 5, and that Wong 
King had supplied Rs. 2,000 ont of the 
Rs. 4,000 alleged to have been deposited 
for No. 8. while Li Kan Shu and Ah Foke 
had supplied the Rs. 5,000 for No. 2 
and the other moiety of Rs, 2,000 for No. 
3. 

No question- of non-joinder, however, was 
raised and any such point must be taken 
as waived. Now having regard to the flat 
contradiction of the plaintiff’s story by that 
of defendant No. 2 two points at once 
leap into prominence, (a) that the Chetty, 
an impartial person, trusted by both, with no 
‘apparent object but to do the right had paid 
the 2nd defendant and (b) that whichever had 
paid the Rs. 9,000 ought to be able to produce 
accounts showing that he had taken from 
his shop vor borrowed from his Chetty 
the sum in question. The plaintiff tendered 
such an account, but it was promptly 
objected that in his affidavit of documents 
he had sworn so far back as July 1917 
that he had no account or book of account 
relating to the matter. 


When, therefore, as soon as the case 
came on for hearing he at once tried to 
put a book of this vital importance in 
evidence, which the other side relying 
upon his affidavit had never inspected, I 
declined to admit it, and had it not been 
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for the faot that Wong King produced his 
own cash book in whioh an entry dated 
the 2nd April 1917 ossurred showing 
Rs. 2,000 as paid “for backshish for peace 
in the license”, matters would in my judg- 
ment have gone hard with the plaintif, 
No objection was taken either to the 
admissibility or to the genuineness of this 
latter document, and it was, therefore, ad- 
mitted, though having regard to what had 
happened with regard to plaintiff’s books, 


if cannot be said to have the weight that - 


it otherwise would, for Ah Foke and Wong 
King are partners. Technically there may 
have been no ground for objecting to its 
admissibility, but defendants had no real 
opportunity of considering its genuineness 
and unless we assume that there was 
inexplicable negligence on the plaintiff’s 
part when he swore he had no relevant 
entries in his account books, the ones that 
he produced were not genuine and if 
so, why should those of his partner be. 
Carelessness, however, may be the answer. 
Let us turn to the 2nd defendant. No 
affidavit of documents was ever called for 
from him, and, therefore, if he had pro- 
duced such accounts, plaintiff would 
only have had himself to thank if 
a hurried inspection in Court yielded no 
results. But the 2nd defendant produced 
none at all; his story was that the Rs. 9,000 
was part of a much larger sum which he 
had drawn from two Chetties. 
neither of these, one for the weak reason 
that he had been subpoenaed by the other 
side, the other because he said he had 
left Rangoon. He also produced no entry 
of any receipt in his own books though 


the sums alleged to have baen taken were 


very large. He says he drew the other 
and larger portions of the sums drawn for 
the purpose of bidding, but re-paid them as 
he did not succeed in obtaining any license. 
As they constituted an overdraft, one would 
have expected that he would not have left 
the unused Rs, 9,000 with Nagappa, but have 
diminished his overdraft. Instead of this 
he left it idle with Nagappa and asks that 
it should be believed that he charged no 
interest to Nagappa and was sharged in 
turn no interest by the othar Chetties. Both 
he and Nagappa swear that this is quite 
a common thing, but it seems rather curious to 
me, * fk 
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There is no apparent motive for any 
fraud on the part of Nagappa, but that 
is slender proof that none exists; he had 
been the Chetty of both and each trusted 
him, but every one has a good character 
till he is found ont. It is impossible to 
decide the case against the plaintiff on 
these grounds only. It is not without signi- 
ficance that the two defendants contradict 
one another as to what happened when 
the money was deposited. The Chetty says 
that all that he was told by Li Kut 
Chaung was that he was going to an guo- 
tion and that he was to keap the money 
till he came back, when he would tell 
him what he was to do with it. LiKut 
Chaung told the same story in examina- 
tion-in-chief, except that he said that in 
the evening when he went back to the 
Chetty he merely told him that he might 
keep the money as he had no nse for it, 
In cross-examination, however, he said that 
he told the Chetty that the money wasto 
be used for buying the license at the auc- 
tion and that if was to be bought by 
him and Ah Foke jointly. He immediately 
corrected the last statement, but says that 
he told the Chetty in the evening that 
Ah Foke had nothing to do with the 
money, because tha license was net in his 
(Li Kut Chaung’s) nama, a statement 
which would be unnecessary unless he had 
more or less explained the matter in the 
‘morning. Moreover as he ‘admits that the 
money was deposited with the Chetty, 
because ` he and Ah Foke distrusted 
each other, ib is difficulé to suppose that 
Ah Foke would have been content to leave 
the matter quite unexplained and Li Kut 
Chaung sonsequently at ‘liberty to send 
and withdraw the money the next minute. 
however,” saya ‘that „DÒ one else 
told him anything ‘and’ thaé "be" did not 
ask any one. Li’ ‘Kut Ohang gsiiys that 
Ah Foke merely listahed | and 4 was Satisfied. 
I do.not think “he would’ dye been 
satisfied, had the’ stay 'bée Sh Hi that told by 
the Chetty, viz, that “there “was” J a mere 
deposit liable to withdra wat’ ‘the ‘next’ in- 
stant. Explanations” in my opinion must 
have been given. 

Nagappa’s Advogate _ ‘gross examined Li 
Kut Chaung as to- these statements and 
he persisted that he had made, them. It 
follows that the Chetty’s. sagccunt, which ig 
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m probable in itself, cannot be accepted, 
and that he had no business whishever 
of the two made the deposit to give it 
up till satisfied that the conditions had 
been fulfilled. 


Lastly Li Kut Chaung’s story strikes 
me as very lame: Li Kan Shu was the 
head partner of Ah Foke, and Li Kut 
Chaung had formerly been a partner of 
Li Kan Shu, but the two had quarrelled and 
were no longer even on speaking terms, 
and had become bitter rivals. Ah Foke 
was Li Kan Shu’s man and Li Kut Chaung 
knew and says in an unguarded moment 
that Li Kan Shu was Ah Foke and Ah Foke 
was Li Kan Sbu, and yet he would have 
it believed, though each swore that he would 
never be partner again of the other, that 
he was willing to take a 4th share with 
Ah Foke and his enemy partners in the 
other $. I cannot believe the tale and 
must hold that plaintiff's story is the 
truth. 

Mr. Chari, however, contended that if so, 
the contract was void under section 23 
of the Contract Act, on.the ground that 
its object was to obtain the licenses in 
question af an undervalue, that all parties 
were in part delicto and that the Court 
would not interfere to aid one or the 
other, relying on the somewhat similar 
cases of Sit Kauk v. Ah Kun (1) and 
Maung Thain Gah v. Maung Kan Tatk (2). 

In the earlier and leading case, that of 
Sit Kauk v. Ah Kun (1), Burgess, Judicial 
Commissioner, relied on inter alia a passage 
from Snell’s Principles of Equity, Sth Edition, 
page 575,running as follows : g- “A greements 
whereby parties engage not to bid against 
each other at a public auction, especially where 
the same is directed or required by law, 
are held void, for: (however common) they 
Bre uncongsientions and have a tendency 
to." onuse’ the property to be sold at an 
undervalue,” The pias Judge had also 
before kim tho Edition of Dart’s 
Vendors ‘and Pi ard) Sore which laid down 
the conflicting © rale, that an- agreement 
between two persons, not to bid against 
each other at nah ‘auction is legal and 
‘forme g valuable ‘consideration for an 


(1) 2 py. Ë. R. (1897-1801). 317 
(2) 24 UB, p. (807.1901) 326, 
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agreement giving to the party withdrawing 
his opposition at the auction a right of 
pre-emption, and after regretting his 
inability to sonsult the decisions on which 
the rules were based desided that such 
an agreement was either fraudulent or 
involved or implied injury to the person 
er property of another or was immoral or 
opposed to public policy, and was void 
under section 23 of the Contract Act. In 
my opinion the learned Judge laid down 
the rule too strictly and I gonsider that 
the true rule is as stated by Brett and 
Mookerjee, JJ., in Gobindo Chandra Jha v. 
Shyam Lal Jha (8), viz, that such an 
agreement is not necessarily illegal or 
against public policy. 

Sarjent, C. J., held the same in Hari 
Balkrishna v, Naro Moreshvar (4), and 
in Mahomed Mira Ravuthar v. Savrast Vijaya 
Raghunadha Gopalar (5) the Judicial Com- 
mittee agreed with the view of the Madras 
High Court that a charge against a bidder 
that he and those in concert with him 
have acted in such a manner as to pre. 
vent the best price being obtained does 
not of ttself amount to a charge of fraud, 
and that proof of such concert will not 
invalidate the sale. . 

In my opinion if is impossible to say 
that the object of such an agreement 
is necessarily to get property at an un- 
dervalue: it is quite possible that its object 
may be to avoid having to buy at an 
overvalue, as was pointed ont by Mookerjes, J., 
in Ambika Prasad Singh v. R. B. Whitwell 
(6), and where as here the object of the 2nd 
defendant is, on the facts as found by me, 
to retain the money which does not belong 
to him and that of the Ist defendant is to 
avoid having to re-pay morey which either 
through carelessness or fraud he paid to the 
wrong person, neither oan rightly objeot if 
the Court ealls for clear proof that the 
object of the transaction was fraudulent, 
for as has been often laid down the Courts 
look with great disfavour on such a plea 
when it comes from the mouth of a partner 
in inequity. 


(8)1C.L. J. 86. 

(4) 18 B, 842; Aen Dee, (N. 8.) 736. 

©) 23 M. Fale es R. 640; 40. W. N. 228; 
Dec. (N. 8. 561 ©. rie 
J. 111 at pp. 115, 116. 
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Section 23 of the Contract Act provides 
that a contract is void if either its object 
or consideration is illegal. 

Here the consideration was on one side 
the promise to pay, on the other the pro- 
mise not to bid, and neither seems to fall 
within the section. 

It is only the object that oan be so 
atigmatised. 

What then was the object P To defraud 
Government and buy the licanses at an 
unfair undervalue or to get the licenses 
ata reasonable price P 

In favour of the first alternative is the 
fact that the plaintiff, who had had the lisen- 
ses in the previous years and presumably 
knew what it would be worth his while 
to offer, agraed to pay the defendant 
Rs. 5,000 if license No. 2 was knocked down 
at Rs. 72,000, but eventually thought it worth 
his while to pay Rs. 1,05,000 and agreed to 
pay him Rs. 4,0G0 if license No. 3 was 
knosked for Rs. 70,000, but eventually 
though it worth his while to pay Rs. 75,100. 

In favour of the 2nd alternative are the 
facts, (a) that the Rs. 72,000 and Rs. 70,000 
were in each case an advance on the price 
offered and accepted in the former year, 
(b) that there is no evidence of any 
collusion except between these two and 
it seems to be admitted that there were 
many bidders, and (c) the plaintiff and 
2nd defendant were not merely rivals in 
business but on very unfriendly terms, 
and the plaintiff may well have thought 
that the defendant would run up the price 
to an unfair height out of spite. 

Colour is lent to this last point by the 
fact that the contrast was not merely 
that defendant should not bid, but that 
the price was not to exceed the price 
named. The plaintiff had no objection to 
the defendant bidding, so long as he did 
not bid above the price which he (the 
plaintiff) was willing to pay; on the 
contrary he would probably have welcomed 
such bidding as tending to create a belief 
in the bona fides of the bidding, and the 
object of the stipulation was to prevent 
the defendant from having the satisfaction 
of pocketing plaintiff's money and getting 
the license by bidding benami, 

On the whole, however, while I have no 
sympathy with the defendant, I find it 
impogsible to get over the fact that plainte 
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iff, who best knew the profits of the 
Jioonses inasmuch as he had held them 
certainly for the previous year and also 
I think for several years, tried to get for 
Rs, 74,000 a license for which he ultima- 
tely deemed it worth his while to pay 
Rs. 1,05,000. 

In accordance with the ordinary rules 
that govern mankind, I must assume in the 
absence of any evidence to the contrary 
that the plaintiff saw his way to making 
a profit even at this price, in other words, 
that he hoped by bribing the defendant 
to get a property worth at least Rs, 1,05,000 
for Rs. 72,000. I consider that this was 
an unfair undervalue and that the plaint- 
ifs object was not to buy off unfair competi- 
tion but to obtain the property atan unfair 
price. As Mookerjee, J., pointed out in Ambika 
Prasad Singh v. R. H. Whitwell (6): “The test, 
in each case, is what was tthe object of the 
agreement among the bidders, it is the end to 
be accomplished which determines whether a 
combination is lawful or otherwise. If the 
object be to obtain the property af a 
gacrifise by artifice, the combination is 
fraudulent, if the object be to make a fair 
bargain, the combination cannot be said to 
be fraudulent.” 

It is for this reason that Judges have 
in case after case laid down that combina- 
tions such as this are not necessarily or 
are not in themselves fraudulent and the 
sircumstunces of each case must, therefore, 
be considered. 

In this case for the reasons already 


- given I consider that the object in regard 


to license No. 2 was fraudulent. 


Whether if the plan had sueceeded the 
vendors could have upset the sale is a 
different matter. In MHalsbury’s Laws of 
England, Volume I, page 512, the opinion is 
expressed that even if there is a combination 
among bidders amounting to what is known 
as a knock out, it does not give rise to an 
action at the suit of a vendor and Fletcher, 
J., in Jyotiprokas Nandi v. Jhewmull Johury 
(7) criticised adversely the desisions in Ambika 
Prasad Singh v. H.R. Whitwell (6) and Gobindo 
Chandra Jha v. Shyam Lal Jha (3), in so far as 
they decided to the contrary. But I am not 
dealing with this case but with fhe quite 


(7) 1 Ind. Cas. 784; 36 Q, 134; 13 0, W, N, 87, 
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distinct one-—whether parties who have made 
such an agreement between themselves 
should be entitled to the assistance of the 
Court to recover the price of their mutual 
and possibly corrupt bargain. The question 
whether the vendor, who has ample power 
to ascertain the value of his property and 
who can, by putting a reserve price upon 
it, avoid having to part with it at lass 
than his own price, is entitled to rescind 
his contract, merely because he has not 
chosen to put a reserve price or has put 
too low a one, is quite a different one. If 
he is willing to sell at a certain price and 
gets that price, bas he any right te com- 
plain hosause if he had put a higher price, 
he could have obtained it? Lea subvenit 
vigilantibus nun dormientibus. The 
Contract Act is a (ode though not a 
complete one. Section 123 penalises the 
correlative frand of puffing by a vendor, 
is it intentional or unintentional that there 
is no provision penalising sombinations by 
bidders to effect the opposite result? The 


great lawyers who drew up the Code 


could hardly have been unaware of the 
jadgment in H fer v, Martyn (8),in which LD. 
Romilly, M. R., in 1267 five years before the 
passing of the Act commented on the differ- 
ence of treatment meted out. 

But it is enough to say that the question 
of the rights of the vendor is not (and in 
the present case where the combination 
failed sould not be) before me. Here I 
am soncerned only with the contract between 
Ab Foke and Li Kut OChaung and not 
with that between Ah Foke and his vendor, 
and the sole question is whether the Court 
should lend its aid to the plaintiff to 
recover his money from the Ist or 2nd 
defendant. 

With regard to license No. 3, the arrange- 
ment was that Rs, 4000 was to be paid if 


- the biddings did not exceed Rs, 70,000; as 
- a- matter of fact it was knocked down for 


Rs. 735,000 and if the oase stood alone, IL 
might have held that the difference of price 
was insufficient proof of any impropriety of 
object. 

But it does not stand alone and was all 
one transaction and I think that the object 
was the same in both, and on the principles 
that ew dolo malo non oritur actio and 
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én part delicto potior est conditio possidentis, 
I must decline to help the plaintiff to 
get his money back from the 2nd defend- 
ant as he had largely performed his part 
of the sontrast, cf. Kearley v. Thompson 
(9). 
But as regards Nagappa the case is different: 
he was a trustee or agent or, if the transaction 
be regarded as a wager in which Ah Foke 
bet Li Kut Choung Rs. 5,00C and Rs. 4,000 
to nil that ‘the licenses would feteh respec- 
tively more than Rs. 72,000 and Rs. 70,000, 
he was a stake-holder, and the rule is laid 
down in Hastelow v. Jackson (10) where 
Littledale, J., stated as follows: “If two parties 
enter into an illegal contrast, and money 
is paid upon it by one to the other, that 
may be resovered back before the exesu- 
tion of the contract, bat not afterwards, 
In the case of persons entering into such a 
contract and paying money toa stake-holder, 
if the event happens and the money is 
paid over without dispute, that is consider- 
ed ag a complete execution of the con- 
tract and the money cannot be reclaimed, 
but if the event has not happened, the 
money may be recovered. With respect to 
a stake holder there is a third case, viz. 
where the event has happened, but before 
the money has been, paid over, 
one party expresses his dissent from the 
payment.” This case was followed in Hodson 
y. Terrill (11), and Stirling, J., in Barclay 
y. Pearson (12) stated that these two cases 
had been repeatedly recognised as correctly 
laying down the law on the subject, and 
Collins, M. R., in Hermann v. Charlesworth (13) 
expressed his approval of Stirling, J.’s 
remarks, 

In the present case,as I have already 
said, even if the oral evidence of the 
plaintiff on the point should be discard- 
ed, which I must not be taken as con- 
ceding, it is lear that tha plaintiffs by 


(9) (1890) 24 Q. 
L. T. 150; 38 W. R. 461 

(10) (1828) 8 B. & O. 221;2 Man & Ry. 203;6 L. J. 
K. B. (o s} 818; 108 E R. 1026; 32 R. R. 269. 

(11) (1833) 1 ©. & M. 797 at p. 804; 3 Tyr. 392; 1 
Dowl. P. C. 264 2 L. J. Ex. 282; 38 R. R. 765; 149 E. 


R. 621. 

(12) (1893) 2Ch. 154 at p. 189% 62 L. J. Ch. 636; 
3 R. 388; 68 L. T. 709; 42 W. R. 74. 

(13) (1905) 2K. B. 123 at p. 131; 74 L. J. K, B. 
620; 93 L, T. 284 54 W. R, 22, 21 T, L,R, 
8368. 


B. D. 742; 59 L. J. Q. B. 288; 68 
614; 54 J. P, 804. 
& 0. 
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their lawyer's letter prohibited the pay- 
ment of the money, before it had bəən 
paid over and when only a pro-note had 
been given. To pay and to promise to pay 
are not the same thing and as is stated 
by Pollock and Mulla’s Indian Contract Act, 
3rd Edition, page 548, authority to pay 
money in respect of an unlawful transac- 
tion may bs revoked ab any time before 
it has been actually paid, even if it has been 
credited in account. 

I doubt if the pro-note could have 
been enforced. Nagappa, however, elected to 
pay it and must take the consequences. 
The contract was,in my opinion, illegal, 
and also largely performed by Li Kut 
Chaung, and I, therefore, cannot help the 
plaintiff to racoyer the money from him 
and the suit must be dismissed as against 
him, though under the  cireumstances I 
make no order as to costs; but as against 
Nagappa, who was. an agent and virtually 
a stake-holder who paid over money after 
his authority had been sountermanded, I 
must grant a deeree with interest at 
6 per cent, from 5th April 1917 to realization 
and costs. 

Suit decreed aguinst defendant No. 1. 





ALLAHABAD HIGH COURT. 
Frrest Civit Appear No. 255 or 1916, 
July 9, 1918. 

Present:—Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice Tudball, 
SHAMSHER SINGH AND oragrs— 
DEFENDANTS~-APPELLANTS 
versus 
PEARBY DUT—Puaixtize ano SUBEDAR 


AND OTHERS—DerendANtsS—RESFONDENTS., 

Custom —Pre-emption——Refusal to purchase by co- 
sharer —Vendor, duty of—Stranger, purchase by, vali- 
ditu of. 

Where the custom of pre-emption proved is that 
when a co-sharer wishes to sell he must first offer 
the property to his co-sharer and if the co-sharer 
refuses to purchase he is entitled to sell it to a 
stranger, the owner of the property is quite entitled 
to goand sell it toa stranger if on his offering it 
to his co-sharer the latter refuses to purchase on the 
ground that he has no money or is unwilling for any 
ether reason to purchase, and the owner is not bound 
after he has made a definite agreement with a 
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stranger to return and offer the property to the co. 
sharer a second time. [p. 762, col. 1.j 


First appeal from a decree of the 
Subordirate Judge, Mainpuri, dated the 23rd 
September 1916, 


Mr. A. H. Hamilton, The Hon’ble Dr. Tej 
Bahadur Sapru and Mr. Pearey Lal Banerji, 
for the Appellant, 


Messrs. T, N. Chadha and Girdhari Lal 
Agarwala, for the Respondents. 


JCDGMENT.—This appeal arises ont of a 
suit for pre-emption and was before us on 
a previous ocaasion. We held that the 
plaintiff, under the circumstances of the 
case, was entitled to get the property by 
pre-emption provided that he had not 
refused, to purchase it. The Court below 
has desided that the plaintiff did not refuse 
to purchase. The Court disbelieves the 
evidence adduced by the vendees upon 
this point and it is to be remembered that 
althongh the plea was raised when the 
care came on originally for trial, it was not 
until after the order for remani that evidence 
of refusal to purchase was given. We see 
no reason to differfrom the Court below upon 
the issue of the refusal to purchase. The 
learned Subordinate Judge in the course 
of his judgment held that even if the 
plaintiff had refosed to purchase that 
would not be sufficient to debar him from 
his right of pre-emption, and has cited 
two cases, namely, Munawar Husain v, 
Khadim Ali (1) and Kanhai Lal v. Kalka 
Prasad (2). Inthe last mentioned case there 
is the following passage in the judgment: 
44 . . w 
As we pointed uut in our judgment in 
the -case of Sohan Lal v. Shahab-ud-din Khan 
(3), in order to debara party entitled to 
preempt a sale from exercising his 
right an opportunity to purchase must be 
given when a definite agreement to pur- 
chase at a fixed price has been entered 
into with a stranger. It is not enough to offer 
property to a person entitled to pre empt 


. before an agreement to purchase has been 


entered into with athird party, as was 
the case here.” This Bench has had osea- 
sion to deal with this dictum in several 
cases [see Naunthal Singh yv. Ram Ratan (4) 


(1) 6 A. L. J. 331; A. W. N. (1908) 93, 

(2) 27 A 670; A. W.N. (1905) 149; 2 A.L. J. 390. 
(8) 5. A. No. $09 of 1901 unreported. 

(4) 37 Ind, Oas. 511; 14 A, L, J. 1138; 39 A, 127, 
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and Nathi Lal v. Dhani Ram (5.)]. As a general 
rule the custom, as evidenced by the record 
in the wajib-ul-urz, is” that where a oo- 
sharer wishes to sell, he must first offer it 
to his co-sharer and if the oo-sharer 
refuses to purchase, he is entitled to 
go to a stranger. Where the custom 
proved is of this nature, we baye no 
hesitation in saying that if the oo-sharer 
offers the property to another co-sharer 
and he refuses to purchase upon the 
ground that he has no money or is un- 
willing for any other reason to purchase, 
the owner of the property is quite entitled 
to go and sell it to a stranger and that 
he is not obliged after he has made a 
definite agreement with the stranger to 
return and offer the property to the ao- 
sharer a second time. It seems to us 
that (where the onstom is as stated) the 
going to a stranger and making a bargain 
with him before offering it to the so- 
sharer would be acting contrary to the 
custom. We dismiss the appeal with costs, 
including in this Court fees on the higher 
scale. a 
Appeal dismissed. 


(5) 39 Ind, Cas. 637; 15 A. L. J. 315. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 
Seconp Civiu APPEAL No, 529 or 1917, 
June 19, 1918, 
Present:—Mr. Batten, A. J. ©, 

Shri GANESH MAHARAJ SADHU 
Turovae WAHIWATDAR MANERA— 
DEFENDANT—APPELLANT 

; VETSUS 
PANDURANG-—-PLAINTIPE—- 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 52—Lis 
pendens, doctrine of, applicability of—Lease, pendente 
lite, validity of-—Burden of proof. 

The language of section 52 of the Transfer of 
Property Act is wide enough toinclude a lease and 
there is no difference in principle between a lease 
for a, eer purposes and a lease for any other 
purpose. |p. 763, col. 1.) 

It is incumbent upon any one taking a lease 
pendente lite to show that the rights of persons 
litigating in the suit are not thereby affected, 
Cp. 763, col. 1.) 
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Appeal from the deores of the Court of 
the District Judge, Nagpur, dated the 9th 
August 1917, in Appeal No. 87 of 1917, 

Mr. M. R. Bobde, for the Appellant. 

Mr. M. B. Kinkhede, for the Respondent. 

JUDGMENT.—The plaintiff respondent is 
the Malgnzar, of the village in the Umrer 
Tahsil of Nagpur District in which the two 
fields in suit are situated. The defendant at 
the recent Settlement has been recorded as 
occupancy tenant of the fields, and the 
plaintiff sues for possession, alleging that 
the Settlement entry is incorrect. Sitaram 
was the original Malguzar and mortgaged 
the village to the plaintiffs predecessor-in- 
title in 1891 and a final desree for fore- 
closure was passed on 15th August 1903. 
At the date of the mortgdge the fields 
were the oconpancy tenancy fields of one 
Bhilai. Bhilai surrendered the fields on 
the 8th May 1902. On the lst August 
1903 during the pendensy of the mortgage 
suit the Malguzar Sitaram executed a patta 
in favour of the defendant, recognising 
‘him as occupancy tenant. The defendant 
has failed to prove that he was an ordinary 


tenant before he was made oésupancy 
tenant. The defendant is a deity repre- 
sented by Maniram, the brother of the 


former Malguzar Sitaram. For the purposes 
of this appeal Maniram may be regarded 
as the defendant, and as the. tenant recog: 
nised at the recent Settlement. The Court 
of first instance held that the creation of 
the defendant’s tenancy was pendente lite and, 
therefore, not binding on the plaintiff by 
reason of the provisions of section 52 
of the Transfer of Property Act. It has been 
found by both the lower Courts that 
neither the plaintiff nor his predecessor-in- 
title, the foreclosing mortgagee, has ever 
recognised the defendant as tenant or 
accepted rent from him, though the de- 
fendant -has been in possession of the fields 
since 1903, The learned District Judge 
observes: ` 

"The Srd groundis that the lease was 
not fraudulent or intended to defrand a 
creditor. This is not exactly the point, 
Sestion 52 applies to transfers which are 
not fraudulent. It appears to me, however, 
in spite of the very definite head note to 
Dhiraj Singh v. Dina Nath (1) that it ia still 


(1) 8 Ind, Cas. 288; 6 N. L. R. 140. 
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doubtful whether every lease of agricultural 
land is a transfer within the meaning of 
section 52, Transfer of Property Act. Skinner, 
A. J. C., expresses a doubt on this point in 
the body of the judgment on page 144 and 
all the reported cases appear to refer to leases 
which were not bona fide.” 

He goes on, however, to say :— 

In this case, however, there appears 
ample ground for holding that the lease 
was not granted merely to avoid loss of 
rent in the ordinary course of management. 
The grantor presumably knew that a final 
decree would be passed in a few days. 
The grantee was his brother. The time 
was the middle of the rains, and not the 
usual time for arranging for cultivation, 
In spite of the fact that the right to pos- 
session of the fields in consequence of 
surrender by the former tenant was a 
recent accession, I must hold that the 
lease was not givenin the ordinary course of 
management,” 

In the ruling cited by the learned Dis- 
triot Judge; Skinner, A. J.O., observed that 
he was not prepared to differ from the 
ruling of Ismay, J. O., in Narain Patel v. 
Abdul Majid Khan (2), that the language 
of sestion 52 of the Transfer of Property 
Act was wide enough to include a lease, 
and that there is no difference in principle 
between a lease for agriculfural purposes 
and a lease for any other purpose. The 
following extract from the judgment of 
the learned Judicial Commissioner is very 
much to the point :— 

“The transfer of a right to enjoy a 
property cannot but affect the rights of 
the owner of that property and it is L 
think incumbent upon any one taking a 


lease pendente lite to show that these rights 


are not affected ” 

In asecordancs with this principle the 
burden of showing that the rights of the 
respondent were not affested by the lease, 
within the meaning of section 52 of the 
Transfer of Property Act, lay upon the 
appellant, The learned Advosate for the 
respondent contends that according to section 
70 of the Transfer of Property Act the 
mortgagee was entitled to all accessions 
to the mortgaged property and that the 
accrual of cultivating rights tothe Malgeuzar 


(2) 16 0. P. L. R. 6, 
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on account of the surrender of a tenancy 
holding constituted an accession, Tha 
learned Pleader for the appellant argnes 
that there was no accession, since at the 
date of the mortgage, and even at the date 
of the institution of the suit for foreslosure, 
the fields were occupancy fields, and at the 
date of the decree they were oceupanay fields, 
if the lease of 1503 be upheld, so that the 
mortgagee in spite of the lease has got exactly 
what was mortgaged to him, This is not in 
my view the correct aspect in which the 
question should be regarded. If it had not 
been for the lease the mortgagee would 
undoubtedly by his decree have had the 
right to take the fields as his khudkasht 
fields over which he as Malguzar had the 
right of cultivation, and the sole ques- 
tion is whether the lease adversely affected 
the rights of the new Malguzar. The 
lease, if upheld, would have the effect of 
his getting less by the decree than he other- 
wise would have got. 

The learned Pleader for the appellant 
contends that to lease ont again fields that 
had recently been surrendered was an ordi- 
nary act of management, which cannot be 
regarded as putting the Malguzar or hig 
successor in a worse position. The learned 
Pleader relies on certain remarks in the 
two cases already cited, where the facts 
were that waste land had been leased in 
perpetuity, to the effect that a fresh 
lease to avoid loss of rent of a holding 
that had been abandoned might possibly 
be regarded as an “ordinary and reasonable 
incident of interim beneficial enjoyment,” an 
expression taken from Radhzkapatta Mahadevi 
v. Radhamani Mohadevi (3), where a perpetual 
lease of waste land was held not to be such an 
incident. Every case must be judged on its 
own facts and the question whether a 
lease is an ordinery act of management 
which will not prejudice the rights of the 
Mulguzar’s successor must be desided by 
the circumstances of the case. It is true 
as represented by both sides in this appeal, 
that there was no express issue as to 
whether the lease wasan ordinary prudent 
mode of management, but the facts have 
been fully brought out by the evidence on 
the existing issues and even if tfe finding 
of fact of the District Judge that the 
lease was not an ordinary act of management 

(3) 7 M. 96; 2 Ind..Dec, (N. s.) 652, 
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cannot be regarded as a finding on the 
Sth issue, this Court can frame the 
necessary issue, and ean fairly decide it 
on the record, and no possible advantage 
to either side could be attained by a 
remand. If the circumstances were such 
that the lease of the surrendered fields 
could be regarded as given in the ordinary 
course of management, I would hold that 
it did not prejudicially affect the rights 
of the new Malguzar. But I entirely 
agree with the District Judge that the 
ciroumstances mentioned by him show that 
the real intention of the former Malguzar 
was to save some of the mortgaged pro- 
perty for a member of his family, and 
that the lease would, in all probability, not 
have been given but for the pending fore- 
closure. The lease was intended to benefit 
the lessor’s brothersat the expense of the 
mortgagee and now, if upheld, it would have 
this effect. 

For these reasons I am of opinion that 
the District Judge has taken a correct view, 
and I dismiss the appeal with costs. 

Appeal dismissed, 


ALLAHABAD HIGH COURT, 
Civitn Revision No. Sor 1918. 
June 28, 1915, 
Present: —Justice Sir P.C. Banerji, Kt., and 


Mr. Justice Piggott. 
NANNHO AND oTHers-—PLAINTIFFs—— 
PETITIONERS 
VETSUS 


‘Sr. THAKURJI MAHARAJ AND OTHHRS— 
Derenpants—Opposits Party. 

Agra Tenancy Act (II of 1901), ss. 158, 167—Muafi 
land—Proprietary title, suit for declaration of—Juris- 
diction—Revenue Court. 
` A suit fora declaration that muafi rights have 
ripened into proprietary rights can only be brought 
in a Revenue Court, and not in the Civil Court. [p. 
764, col. 2.] 

Civil revision from an order of the District 
Judge, Farrukhabad, dated the 14th September 
1917. ° 

Mr, Guleart Lal, for the Applicants. 

Dr. Surendro Nath Sen, for the Opposite 


Party, 
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JUDGMENT.—The facts ont of which 
this case arises are these:—The first res- 
pondent applied to the Revenue Court for 
partition of his share in a certain Zemindari. 
The present applicants put iu an objection 
claiming that they had acquired proprie- 
tary interest in certain plots of land which 
they were holding as rent-free grantees. 
The Revenue Court considered this objes- 
tion to be an objection raising a question 
of proprietary title and referred the present 
plaintiffs to the Civil Court. Strictly speak- 
ing this order was not correct. The 
Court holding the partition proceedings 
could very easily bave disposed of the 
objection on the ground that no Court had 
yet declared that the objectors had acquir- 
ed proprietary title. However, in accord- 
ance with the direstion of the Revenue 
Court the plaintiffs instituted the present 
suit in the Civil Court, claiming a declara- 
tion that by reason of their holding the 
rent-free grant for more than fifty years 
and for two generations they had acsquir- 
ed proprietary interest in the land in dispute. 
The Court of first instance held that such 
a suit was not cognizable by the Civil 
Court and returned the plaint for 
presentation to the proper Court. On 
appeal this order was affirmed by 
the lower Appellate Court. The pre- 
sent application is one for revision of the 
order of the Appellate Court and the 
contention is that the suit was cognizable 
by the Civil Court. We are -of opinion 
that the view taken by the Court below 
is right. Under the provisions of section 
158 of the Agra Tenancy Act it is the 
Revenue Court alone which could make 
a declaration that the muafi rights had 
proprietary rights. Having 
regard to the provisions of section 167 and 
the fact that oases under section 158 are 
mentioned in the Fourth Schedule as cases 
cognizable by the Revenue Court, a suit 
like the present could only be brought in 
the Revenue Court and nob in the Civil 
Court. The matter is concluded by the 
authority of the oase of Baldeo Singh v. 
Mardan Singh (1). Following that ruling, 


we hold that the present suit was not 
cognizable by the Vivil Court and the 
only Court in which the plaintiff sould 


(1) 6 Ind. Cas, 425; 7 A. U. J. 818, 
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have olaimed the deolaration which he 

sought was the Revenue Court. We accord- 

ingly dismiss the application with gosts, 
Application dismissed. 


CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Decrees No. 422 
AND 453 oF 1915. 

May 31, 1918. 
Present:—-Mr, Justice N. R. Chatterjea 
and Mr. Justice Walmsley. 
ix R. A. No, 422 or 1915 
Raja NARENDRA LAL KHAN— 
PLAINTI EE — APPELLANT 
Versus 
HRISHIKESH MUKHERJEE AND OTHERS 
— DEFENDANTS — RESPONDENTS. 

In R, A. No. 453 or 1915 
DEBNANDAN MUKHERJEE ——DEFENDANT 
No. 1—APPELLANT 
ETETSUS 
Raja NARENDRA LAL KHAN— 
PLAINTIFF AND RAMANATH BANERJEE — 


Derenpant No, 2——RESPONDENTS. 

Minor, contract by—Ratification on attaining 
majority, effect of— Fresh consideration. 

In India an agreement by a minor is void and 
not merely voidable and as such it does not admit 
of ratification by the minor on attaining majority. 
[p. 774, col. 1.) 

A minor on attaining majority executed a mort- 
gage bond in favour of a creditor from whom he 
had borrowed various sums during his minority, for 
a consideration which represented the debts 
incurred during minority and alsoa fresh advance 
made atthe time of the mortgage: 

Heid, that the mortgage was enforcible only to 
the extent of the fresh advance, notwithstanding 
the fact that the whole consideration stated in the 
mortgage was handed over to the mortgagor who 
then returned the portion which covered the old 
minority debts. [p. 774, col. 1.] 


Appeals against the decrees of the Suab- 
ordinate Judge, 4th Court of t4. 
Pergannas, dated the 2Ist May 1915. 


Sir Rash Behari Ghose and Babu Hirendra. 


Nath Gangulz, for the Plaintiff- Appellant. 
Babus Surendra Madhab Mullick and 
Bankim Ohandra Mukherjee, for Ramanath 


Respondent. 
Babus Dwarka Nath Ohakraverty, Dasarathi 
Sanyal, Surendra Mohan Roy, Upendra 


— 


Narain Bagchi, Kal Kinkar Ohakraverty 
and Nagendra Nath Sen, for Deonandan 
and other Respondents. 

Babu Surendra Nath Ghosal, for Defend- 
ant No, 3, Respondent. 

JUDGMENT. 

WALMSLEY, J.—The suit from which these 
two appeals arise was based on a mortgage 
and a deed of further charge executed by 
one Hrishikesh Mukherjee in favour of 
Rajah Narendra Lal Khan, the plaintiff, 

For the purpose of understanding the 
questions that have to be answered, it 
will be convenient to begin with a narrative 


of the circumstances whichled up to the 
execution of the two deeds. 
One Rakhal Das Mukherjee left two 


sous, Bir Chandra Mukherjee and Janoki 
Nath Mukherjee. The elder son Bir 
Chandra died withont issue in 187], leaving 
a widow. Janoki on May 5th, 1893, 
adopted Basanta, the son of Grish Chandra 
Chatterjee and gave him the name of 
Hrishikesh Mukherjee. In the same year 
Janoki executed an arpan-nama, purporting 
to create a trust for the benefit cf certain 
Thakurs. In November 1895 Janoki exe- 
ected a Will, and in the following month 
he died, leaving him surviving his widow 
Saratmani Debya, and the boy Hrishikesh. 
Saratmani applied for Probate of the Will 
and after some delay, she was granted 
Letters of Administration to her husband’s 
estate, In December 1898, Bir Chandra’s 
widow died, and the succeision to his 
uncle’s property opened oub in favour of 
Hrishikesh. Then Saratmani applied to be 
appointed guardian of the boy’s person and 
property, and a certificate was granted to 
her by the District Judge of Hooghli, on 
April 4th, 1899. In 1903, Hrishikesh married 
Annapurna Debi, and on November 13th, 
1905, a son named Debnandan Mukherjee 
was born to him. 

In 1907 Hrishikesh came to Caloutta 
and began a career of dissipation which 
brought him to an early grave. His ex- 
travagance called for ready money, and 
he found borrowing only too easy. It is 
not necessary to compile a complete list of 
the transactions into which hbe entered, 
supposing that were possible, but the fol- 
lowing must be mentioned:— 

(1) A mortgage to Nogendra Nath 
Mullick for Rs. 26,000 on 4th Ostober 1907 


766 


INDIAN OASES. 


isi’ 


NARENDRA LAL KHAN U. HRISHIKESH MUKRERJEE, 


(2) A promissory note infavour of Rama 
Nath and Sarath Nath Banerjee for Rs. 6,000 

on 3rd July 1908. 
- (8) A promissory note in favour of 
Bhabataran Bhattacharjee for Rs. 3,060 and 
Rs. 2,000, dated July 8th and 25th, 1908, 
respectively. 

(4) A mortgage to Sundar Lal Misser 
for Rs. 10,000, dated 27th July 1908, 

(5) A mortgage to Debendra Nath Sen 
for Rs. 40,000, dated 4th August 1908. 

In the autumn of 1908 Hrishikesh made 
the acquaintance of the plaintiff Rajah 
Narendra Lal Khan and on February 5th, 
1909, he took a loan of Rs, 15,000 from 
him on mortgage. Then began a struggle 
between the Banerjees who had lent Rs. 6,000 
in July, and the Rajah. On February 
9th, Hrish: executed a mortgage in favour 
of the Banerjees for Rs, 1,50,000 and on 
September Ist, 1909, another deed for 
Rs, 2,50,C00 covering the sum due under the 
first deed, and further sums in cash. In 
November he executed a mortgage in 
favour of the Rajah for Rs, 55,000 and 
in December a promissory note for 
Rs. 12,000. 

On January 23rd, 1910, if the date of 
birth in the guardianship proceedings is 
correct, Hrishikesh came of age and on 
January 24th he - executed another mort- 
gage in favour of the Banerjees, this 
time for Rs. 3,00,000, covering the sum 
due under the deed of September Ist, and 
further sums in ‘cash; and a few days 
later he executed a deed of trust, in which 
he made provision for himself, his wife 
and his child, and for repayment 
of the sum due to the Banerjees. In 
Marsh 1910, the Rajah brought a suit on his 
promissory note. Hrishikesh was again in 
difficulties, but he was still able to borrow 
small amounts, in April from one Sew 
Das Mahata, and in July from Prokash 
Chandra Dutta, among others. On July 
2lst, 1910, he executed a document which 
purports to revoke the deed of trust exe- 
cuted in January, and in the following 
month negotiations with the Rajah were 
garried on which led up to the deeds upon 
which this suit is based. On September 
10th, 1910, Hrishikesh executed a deed 
of mortgage in favour of the Rajah 
for the sum of Rs. 1,60,000 and on 
Qstober Sth, 1910, he executed a 


deed for a further sum of Rs, 20,000. 
These are the documents in suit. At the 
same time MHrishi executed other docu- 
ments in favour of the Rajah: on September 
10th, an agreement to sell an estate named 
Damodarpore alias Mirzamari, and on 
Ostober tb, a lease of the same property 
and, more important, on September 10th, 
an agreement to institute two suits, , one 
against the Banerjees for a declaration 
that the mortgage in their fayour was 
void and inoperative, and the other for a 
declaration that the deed of trust had 
been duly revoked. It is clear that for 
the time being Hrishi was in the hands 
of the Rajah. In April 1911 he instituted 
suits at Midnapore in accordance with 
his agreement. The Banerjees replied by 
filing a suit on their mortgage at Ali. 
pore, and Hrishi was won over to their side: 
he withdrew from the suit that he had 
instituted at Midnapore for setting aside the 
mortgage in their favour, and he took no 
steps to resist the Banerjees’ suitat Ali- 
pore. The Rajah, however, sarried on the 
fight in both suits, until he came to an 
agreement with the Banerjees in February 
1912; the terms were that the suit against 
the Banerjees should be dismissed and 
their suit on their mortgage be decreed: 
that the Banerjees should take an assign- 
ment of the mortgage and of the deed of 
further charge, z.e., the two deeds in suit. 
Accordingly Hrishi appeared at Alipore on 
May 17th, 1912, and admitted the mortgage, 
when a decree was passed against him. 
In execution of that decree some of his 
property including Mirzamari was sold on 
August 24th. Meanwhile the present suit was 
instituted on July 8th, 1912. Hrishi filed his 
written statement on August 31st. 

One more suit may be mentioned. In 
April 1914, Hrishi filed a suit on the 
Original Side of this Court against the 
Banerjees, alleging that they had agreed to 
pay him a sum of Rs. 25,000 in cash, and 
a monthly allowance of Rs, 300 in considera- 
tion of his consent to the decrees on the mort- 
gage. This suit was dismissed. 

We may nowturn tothe pleadings. The 
plaint simply recites the facts about the 
execution of the two documents, and asks for 
the usual mortgage decree. ïn reply 
Hrishikesh filed a written statement on 
August 31st, 1912, and he lived to give 
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evidence on commission in March and April 
1914. His case is that he was a minor 
when he executed the mortgages of February 
2nd and November 24th,1909, and the 
promissory note of December 24th, 1909, 
that he received little, if any,of the sums 
mentioned in those documents and in the 
subsequent mortgage of September 1910, 
that he was persuaded by false promises to 
execute the deeds of September 10th and 
October 8th, 1910, that he was allowed no 
opportunity to undersiand the agreements 
about the saleof Mirzamari and about the 
institution of suits, respecting the mortgage 
in favour of the Banerjees and the revocation 
of the deed of trust; that some of the pro- 
_perty included in part 1 had bean made 
debuit:r by Janoki, and that the remainder 
was still vested in Saratmani as executrix 
of Janoki’s Will, that the deed purporting to 
revoke the deed of trust was nota genuine 
transaction, After his death another written 
statement was filed on November 2nd, 1914, 
on behalf of his minor son Debnandan: it 
adopted the defence setup by Hrishikesh, 
and laid special emphasis on the deed of 
trust, and the settlement therein of Rs, 300 
a month on tke minor child. 


Saratmani Debya also filed a written state- 
ment: she referred to the arpan-nama, and 
to the Will, made by Janoki, and asserted 
that Hrishikesh had no power to encumber 
any of the properties included in part 1; abont 
the deed of trust she said nothing, because 
she had filed a petition assenting toa decree 
in the suit brought by Hrishikesh. The wife 
Annapurna Debi filed a written statement 


on the same day as Hrishikesh and it is on 


the same lines as that of her husband. 


On these pleadings the following issues 
were framed—: 


(1) Are Debnandan and the executrix 


of the estate of Janoki Nath Mukherjee, . 


deceased, and the shebazt of the 
estate necessary parties to the suit? 


(2) Wasany consideration paid for the 
mortgage and further charge in suit? If so, 
how much and in what way? 


(3) Had the defendant No. 1 any transfer- 
able interest in the properties mentioned 
in the plaint? Are some of those pro- 
perties the subject of a religious endowment P 
Can the defendant No. 1 raise these questions? 


debutter 


(4) Is defendant No. 8 (a subsequent 
mortgagee) entitled to any relief in this 
oase? 

(5) Are the said two deeds valid and 
binding? 

(6) Was defendant No. 1 induced by the 
frandulent misrepresentation of the plaint- 
iff or his agent, as alleged in the written 
statement P 

(7) Did defendant No. 1 have independent 
advice in connection with the said two 
deeds? 

(8) Was the trust deed of the 29th 
January 1910 a valid and binding dosu- 
ment? If so, was it validly reyoked by the 
instrument of 21st July 1910? 

(9) To what relief ig 
entitled? 

(10) Was two lakhs of rupees paid in 
satisfaction of the mortgages in suit and 
received by the plaintiff? Ifso, can the suit 
proceed? 

On the first issue the learned Subordi- 
nate Judge held that the necessary parties 
had been brought on the record and we are 
no longer concerned with the contention to 
which the issue relates. 

The third issue and the eighth have re. 
ference to the urpan-nama executed by 
Janoki and to a dedication contained in 
bis Will, and to the deed of trust exeanted 
by Hrishi on January 29th, 1910. The 
learned Vakil who has appeared on behalf 
of the defendant-respondent has conceded 
that the questions raised in these issues 
should not have been disoussed in a mort- 
gage suit, and it is, therefore, no longer 
necessary to deal with them. We ean only 
express regret that so much time should 
have been spent in the lower Court, on 
matters which lay outside the scope of the 
suit. 

The other issues deal with the main 
questions in the case. The learned Judge 
did not disouss the evidence as to Hrishi’s 
age, but treated it as admitted that he 
did not attain majority until January 23rd, 
1910. In consequence he held that the 
Rajah sould not claim so much of the sum 
mentioned in the mortgage-deed as was 
admittedly devoted to paying off debts 
incurred before January 23rd, 1910? he also 
disallowed a sum of Rs. 3,625 appropriated 
by the plaintiff’s Solicitor for costs, and a 
further sum of Rs. 4,308-9-0 said to have been 


the plaintiff 
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spent by the plaintiff’s Solicitor, These 
sums in all amount to Rs. 99,180-1-0 
out of the Rs. 1,60,0GQ0 mentioned in the 
wortgage-deed of September 10th: he gave 
a decree for the balance, and for the entire 
sum of Rs. 20,000 mentioned in the deed 
of further charge. Regarding the allega- 
tions of fraud he held that there was 
much that was suspicious and unsatis- 
factory. but be could not find such fraud 
as would vitiate the whole transaction. On 
the last issue he held that the money was 
paid by the Banerjees in accordance with 
the agreement, by which the Rajah under- 
took to assign his rights under the mortgage- 
deed. 

The decision has resulted in two appeals, 
one by the plaintiff, and the other on behalf 
of Hrishi’s minor son. Broadly stated, the 
plaintiff asks for a full decree for the whole 
amount stated in the mortgage-deeds, while 
the defendant urges that the suit should 
be dismissed on the grounds that the suit is 
not maintainable and that the transaction 
was vitiated by fraud. 

16 will be convenient to begin by considering 
the defendant’s argument that the suit is 
not maintainable. It is urged that the 
settlement between the Rajah ard the 
Banerjees amounted to satisfaction of the 
debts due on the two deeds. The terms 
of the arrangement are to be found in 
Exhibit 39, dated February 7th, 1912, and 
the agreement Exhibit 38, dated February 
18th, 1912. From these documents it appears 
that the Banerjees paid the Rajah Rs. 2,01,400 
and the Rajah undertook to assign the mort- 
gage and further charge and his rights 
under other documents, when required, on 
receipt of the balance of Rs. 7,701 and also to 
aid the Banerjees in securing a decree upon 
the footing of the mortgage and further 
charge, and in the event of a decree not 
being vbtained to refund the sum paid 
to him. No instrument has yet been 
executed and registered, so the transaction 
between the Rajah and the Banerjees 
remains an agreement to assign and has 
not ripened into an actual assignment. The 
Banerjees, therefore, are not entitled to sue on 
the two deeds as assignees. An attempt is 
made dh behalf of the defendant to go 
behind the plain meaning of these documents 
by referring ta some answers given by 
the Rajah in croes-exsamination, He was 


eXamined on commission at most inordinate 
length, and this subject was frequently 
raised. The passages to which reference 
is made are lo be found in the answers 
recorded on June 12th anë June 16th: 
the Rajah said he could not remember on 
what account the money was paid to him, 
then he said that itwas paid as a deposit, 
but that the amount belonged to him, 
that it was to be paid for MHrishi; that 
the Banerjees agreed to pay him the money 
due to him as second mortgagee when they 
came to know about the truth of his olaim. 
These are foolish answers to foolish questions. 
The agreement is perfectly explicit. The 
undertaking to assist in procuring a decree 
on the two deeds cannot be recsonsiled with 
the suggestion that the money was paid 
in satisfaction of the debts due under 
them. Apart from the clear meaning of 
the agreement, the whole history of the 
struggle between the two rival creditors 
makes it impossible to believe that the 
Banerjees would satisfy any of their yictim’s 
liabilities without putting themselves ina 
position to seek re-imbursement out of other 
property, I cannot find in the Rajah’s evi- 
dence any reason for holding that the sum 
paid to him by the Banerjees was paid for 
anything but consideration for his agreement 
to assign the two deeds. The suit, therefore, 
is maintainable, i 

The next question for consideration is 
whether Hrishi was a minor when he took 
the loans from the Rajah in February, 
November and December 1909. Asa guardian 
was appointed under Act VIII of 1890 he 
did not attain majority until he was twenty- 
one years old, For the plaintiff it is said 
that he was twenty-one in January 1908, for 
the defendant that be did not reach 
that age until January 1910. In other words, 
was he born on Magh llth of 1293 or of 
1295 B. S.P No isaue was framed in the 
lower Court on the subject, and the learned 
Subordinate Judge speaks of Hrishi being 
admittedly” a minor until January 1910, 
If he means that an admission was made 
orally in course of argument, I think he 
must have misunderstood what was said. It 
is not, however, necessary to go into that | 
matter. The position now. is that the 
learned Vakil for the plaintif urges that 
Hrishi was of age in 1908, and he askg 
for a decision on the point, 


Pi 
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Before dealing with the evidence it is 
necessary torefer to the pleadings, The 
mortgage-deed of September 10th was 
filed with the plaint, and the plaintiff 
asked for it to be treated asa part of the 
plaint. In it there isa very definite state- 
ment that Hrishi came of age on January 
23rd, 1910; and the plaint nowhere suggests 
that that statement is wrong. In the defend- 
ants’ written statem:nt the assertion that 
the earlier loans were made while Hrishi was 
a minor is repeated again and again, and the 
assertion is accompanied with grave charges 
against the Rajah of trading on Hrishi’s 
youth. The pleadings, therefore, do not 
give rireto any dispute about the question, 
and it is not surprising to find that no 
issue was framed. When, however, after 
a Jong interval, Hrishi and the Rajah were 
examined on commission they were both 
questioned about Hrishi’s age when he 
executed the first documents in favour of 
the Rajah, and afterwards there was some 
evidence directed to the matter before the 
learned Subordinate Judge. For the defend- 
ants were produced the deed of gift by which 
Girish gave Hrishi in adoption, the Will 
executed by Janoki in which reference is 
made to the age of the adopted soz, the 
certificate of guardianship granted to 
Saratmani Debya in 1899 and the order 
of the District Judge dismissing a snit 
instituted by Hrishi in 1909 for cancellation 
of the certificate. All there Exhibits were 
put in without objection, but it is now 
urged that none of them is admissible. If 
objection had been taken, Girish might 
have been called to prove the statements made 
in the deed of gift, and Saratmani Debya 
‘sould have given at least an explanation 
of her grounds for saying that the boy was 
born in 1889, The Judge’s judgment dis. 


missing the suit of 1909 oan hardly be 


said to touch the question and I doubt 
whether the statement in Janoki’s Will can 
be used even to corroborate the deed of 
gift, To the latter, however, I think great 
weight shonld be attached, because no one 
knew better than the father what the boy’s 
age was. As for the suggestion that the age 
was understated deliberately, it seems most 
unlikely that Janoki would choose ag heir 
. to such considerable property a boy whose 
eligibility could be questioned. 

It must be conceded that the ‘evidence to 
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show that Hrishi was born in 1889 is not very 
strong, but in the state of the pleadings and in 
the absence of an issue on the subject I think 
no more could be expected, and that such as it 
is, it is sufficient to discharge the onus. 

Then in addition to this evidence, there 
are the repeated statements made by or 
on behalf of the Rajah on the subjeot. In 
August 1910 it is clear that the Rajah con- 
sulted eminent lawyers on the footing that 
Hrishi came of agein January 1910. Then 
come a series of doscuments in which the 
position taken up is that Hrishi was actual- 
ly born in 1889, and that statements to the 
effect that he was born in 1887 were false. 
Among these dosuments are Hrishi’s virtuous 
letter of September 7th, which is clearly not 
his own composition, the mortgage-deed of 
September 10th, the affidavit before the 
Presidency Magistrate on the same date, 
the affidavit sworn by Shoshi Bhusan De 
and Dina Nath Mukberjee, the petitions by 
the Rajah in the suit filed by Hrishi at 
Midnapur for cancellation of the Banerjeez’ 
mortgage, and the petitions by the Rajah 
in the suit brought by the Banerjees at 
Alipur. The statements contained in these 
last petitions deserve more detail. The suit 
af Midnapur was instituted by Hrishi ia 
accordance with the agreement into which 
he entered with ‘the Rajah on September 
10th, It was filed in April of 1911. The 
plaint was prepared in the office of the 
Rajah’s Solicitor, Hirendra Nath Dutt. 
When Hrishi wanted to withdraw the suit 
the Rajah applied to be made plaintiff in 
his stead, and inthe first paragraph of the 


plaint as verified by the Rajah are these 


words: “He is informed and believes that 
Hrishi attained his majority on January 23rd, 
1910,” while in the fifteenth paragraph the 
gravamen of the charge against the Baner- 
jees is set out as being that they had the 
mortgage executed by Hrishi on the very 
day after he attained majority. The writ- 
ten statement by the Rajah in the Alipur 
suit is couched in the same terms, and a 
petition verified by the Rajah’s private secre 
tary on the same day sontains similar 
allegations. Not only are these statements 
extremely olear, but they were made when 
Hrishi had gone over to the enemy’s camp 
by applying to withdraw his suit against the 
Banerjees. s ; 
In the face of these assertions, extending 
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‘over. a period of two years, it is hard to 
believe that the argument is pressed serious- 
ly, and, in my opinion, the Rajah is bound 
by his repeated admission that Hrishi was not 
of age until January 1910. 

It is contended, however, that even though 
Hrisbi may have been in fact a minor in 
1909 he represented himself to be of age, 
and by such fraudulent representation in- 
duced the Rajah to lend him money. To 
this contention also it may be answered 
that the plaint does not say anything of 
the kind, and that no issue was raised on 
the subject. Then there is Hrishi’s affidavit 
of November 24th, 1909, drafted in 
the office of the Rajah’s Solicitor, It isim- 
possible to believe that such an affidavit 
was demanded by a man who believed his 
borrower to be of age. b is nothing but 
a olumsy—-a very sclumsy—-attempt to 
shut the mouth of a youth wkom 
the Rajah knew to be a minor. MHrishi 
was undoubtedly trying in 1909 to pass 
himself off as a major (see his suit for 
sancellation of the guardianship certificate) 
and he may have told the Rajah that he 
was of age, but the affidavit shows clearly 
that the Rajah did not believe him, and 
that if Hrishi tried to deceive him he fail- 
ed in his efforts, 

The next question that arises is whether 
the part of the consideration money of 
Rs. 1,60,000 representing the sums due on 
account of old loans was deducted at the 
time of the payment, or was actually 
made over to Hrishi and then returned by 
him voluntarily. 

The Rajah’s sase is that the entire sum 
of Rs. 1,60,000 was placed in Hrishi’s 
hands, and that he then of his own accord 
gave to his Solicitor Gyanendra Nath Dutt a 
gum sufficient to pay off these old debts. 
1 have no doubt that the outward forms 
were such as to bear this appearance, but 
‘we must not be content with mere ex- 
-ternals in such a matter. In the first place 
was it likely that Hrishi should adopt 
such an honourable course? He was a 
dull boy by nature, and for three years he 
had been living a life of debauchery and 
he was in dire straitsfor money, I think 
it was most unlikely that he should 
voluntarily pay off debts which he was told 
he need not pay and the evidence shows 
that the Rajah’s adviser thonght so. I 


refer to the carefully worded typewritte® 
letter of September 7th, and the evidence 
of Purna Chandra Mitra as to how it eamé 
into being. 

Then there is the direct evidence given 
by witnesses who played a large part in 
the transaction. The Rajah himself says 
that he agreed to lend Hrishi Rs. 1,60,000 
on his agreeing to pay the whole 
amount of his previous debts to him. I 
refer to this statement as showing the ex- 
pectation with which the Rajah went into 
the negotiations. Purna says that the Rajah 
told Hrishi to put this in writing. Hiren- 
dra understood that the money was to be 
lent only on the undertaking that the 
previous loans should he paid off, but 
Counsel advised that no mention of the 
old loans should be made in the mortgage. 
So confident were the Rajah and his ad- 
visers that the money would be paid that 
reconveyances in respect of the earlier mort- 
gages were ready for execution by the Rajah 
that very day. $ 

Next let ns look at the circumstances, 
Hrishi was in great want of money. He 
sould get no more from the Banerjees at 
any rate while he was negotiating with 
the Rajah. The deed of trust was an ob- 
stasle to big loans from other creditors, 
and during July and August he had only 
been able to raise small sums mainly from 
people who knew of the negotiations that 
were proceeding, A suit on the promis- 
sory note in favour of the Rajah was 
pending on the Original Side of this Court. 
Prokash Chandra Dutt, who had obtained 
a decree ən his mortgage, had a warrant 
of arrest against Hrishi. One Kedar Nath 
Ghose, who had been in constant attend- 
ance on Hrishi was arranging the loan: 
he had lent money during August and he 
is one of thosa who secured payment out 
of the Rajah’s advance; and it was ha 
who got Hrishi to write the letter of Sep- 
tember 7th, and who afterwards helped to 
supply the detailed figures in the instruc- 
tions for payment said to have been given 
by Hrishi. Another matter shows the 
relation between the parties at this time: 
Mirzamari was formerly owned by the Rajah’s 
family and it is in evidence that he was 
anxious to re-gain it. On the very .day 
that the mortgage was executed, Hrishi 
entered into an agreement to sell Mirzamari 
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to the Rajab, although it was inoluded in 
the mortgaged properties. The learned Sub- 
ordinate Judge may be wrong in thinking 
that the Rajah’s objeat throughout was to get 
hold of Mirzamari, but the agreement to 


sell executed on the same day as the mort- 


gage strengthens the view that Hrishi was 
nota free agent. Itseems to me that looking 
at the evidence and the circumstances, the 
conclusion is irresistible that the repayments 
were not voluntary, that they were made 
not because Hrishi was a man of high 
principles and wanted to deal honourably, 
but because the Rajah had him at his 
mercy and allowed him no option. The 
faithful way in which the Rajah’s employees 
carried out the advice of the legal 
advisers does not help him, and the case 
must be regarded as though the sums due 
under the earlier deeds had been deducted 
expressly, and the mortgage-deed had recited 
that so much was represented by old debts 
and so much by a fresh advange. 

Before considering the legal consequence 
of this finding it will be convenient to 
deal with the defendants’ contention that 
the whole transaction was vitiated by fraud. 
The fraud alleged may be described as 
follows: that Kedar Nath Ghose was bribed 
by the Rajah to carry the negotiations to a 
successful end, and that the firm of G, N, 
Dutt and Co., while ostensibly acting as 
legal advisers to Hrishikesh, were really 
employed by the Rajah through Kedar 
Nath Ghose to make it appear that 
Hrishi was represented by compstent So- 
lisitors. 

In order to investigate these charges 
it seems desirable to gather the informa- 
tion about the position of the persons con- 
cerned in the weeks preceding the execution 
of the mortgage-deei. - 

Of Hrishi little need be said: he wanted 
money and was reckless of the future if 
he could raise a loan by any means: ha 
was chafing at the restraint that he had 
laid upon himself by the trust deed, and 
he was ready to agree to anything that 
should satisfy his immediate desires, and he 
had no regular legal adviser to help him. 
The Rajah was anxious abont the large 
sums which he had lent to Hrishi before 
January 1910: he wanted to make them 
secure but his rivals the Banerjees had 
forestalled him by the mortgage of January 


24th, and by the trust deed. It was neces- 
sary for him to get Hrishi to regard him 
as his friend, and to procure a document 
which would enable him to fight the 
Banerjees. Kedar Nath Ghose was a bro- 
ker by profession, and a _ hanger-on of 
Hrishi. It may be inferred that every 
loan taken by Hrishi brought money to 
his pocket, and he was as indifferent as Hrishi 
to the future. 

The firm of G. N. Dutt and Co, 
had a head-clerk named Bhabataran Bhatta. 
charjes: this man had lent Hrishi Rs. 5,000 
in July 1908; in September he sold his 
interest to Prakash Chandra Dnutt, bro- 
ther of the witness Bejoy Obandra Dutt, 
who is a partner in the firm. Prakash 
brought a suit on the promissory notes in 
August 1909, the plaint being drawn by 
G. N. Dutt and Oo., and obtained a decree, 
and in June 1910 he had a writ of 
arrest prepared, but not made over to 
the Sheriff. The same Prakash lent a 
further sum of Rs. 2,000 to MHrishi 
in duly 1910 and a deed of further 
charge was drawn up in the office 
of GCG. N. Dutt and Co. Kedar 
Nath Ghose was also a client of the 
firm; Bijoy had, known him since 1900: 
and in August 1910 promissory notes 
for Rs. 3,500 and Rs. 2,300 in favour 
of Kedar were. drawn up in the office 
of G. N. Dutt and Co, and executed 
by Hrishi. Moreover, G. N. Dutt and Co, 
acted for Sunder Lall Misser when Hrishi 
executed a mortgage in his favour in July 
1908, 

Another fact remains to be noticed 
affecting Kedar Nath Ghose and the Rajah, 
On August 25th the Rajah wrote to Hir- 
endra Nath Dutt, his Solicitor, asking to 
pay Rs. 2,000 to Kedar, and saying that 
Kedar had executed a promissory note for 
the amount. On September 9th, he wrote 
a similar letter, the sum mentioned being 
Rs. 5,500. The letters have been produced, 
and the entries in MHirendra’s osash-book 
but not the notes. (Regarding this last 
point if may be mentioned that the letters 
were produced after the Rajah’s examina. 
tion had been ended. Hirendra was re» 
called for further examination.) The oash- 
book entry regarding the sum of Rw. 5,500 
runs: “On account of Rajah Narendra 
Lal Khan by cheque No, 650 to Kedar 
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Re Hrishikesh Mukherjee’s 
mortgage.” The same words “Re Hrishi- 
kesh Mukerjee’s mortgage” appear in the 
docket on the back. of the letter. Hirendra 
says that the words are a mistake, and 
points out that if the sum had been paid 
as an instalment of the mortgage it would 
have been deducted next day. The sugges- 
tion of the other side is that there was 
no promissory note by Kedar, and that 
the money was a bribe paid by the Rajah 
to ensure completion of the arrange- 
ments, 

The circumstances mentioned raise very 
grave suspicion, but the defence must bring 
home to the Rajahthat (1) he procured 
the appointment of G. N. Dutt and Co. as 
Solicitors for Hrishi and (2) knew that 
they were a firm who sould not properly 
act for him, and (8) actually paid the 
money to Kedar as bribe. 

When we look for proof of the first 
two points, there is practically no evidence 
to be found. We know that Kedar was 
the first to tell Hirendra that G. N. 
Dutt and Co. would act for Hrishi, but 
that means very little. On the other hand 
it is pointed out that some of the 
corrections in the documents made by G. N. 
Datt and Co. were in the interest of 
Hrishi, and the inference is that they were 
doing the best they could for him, and 
not playing into the hands of the Rajah. 
The learned Subordinate Judge was right 
in condemning the conduct of G. N. Dutt 
and Co., but as he says that is a matter 
between them and Hrishikesh. Because 
they were serving slients, Sunder Lall, 
Prokash and ‘Kedar, whose interests were 
opposed to those of Hrishi, it does not 
follow that there was any sort of con- 
spirasy between them and the Rajah, or 
that the Rajah knew of these rival inter- 
ests and on that account caused G. N. 
Datt and Co. to be engaged. 

Regarding the payment to Kedar I attach 
more importance to the absence of the 
promissory notes than to the entry in the 
cash-book. The latter is probably a 
mistake, as Hirendra says, Then suppos- 
ing that the payment was a gift and not 
a loan,, the reason for it must be sought 
in the Rajah’s oertainty that. next day 
Hrishi would faithfully carry out his pro- 
mişə to repay the old debts. Such a gift 


Nath Ghose 


would be an additional reason for disallow- 
ing the Rejah’s olaim to the extent of the 
sum represented by the minority debts, 
but it does not affect the balance. The 
payment is not creditable either to the 
Rajah or to Kedarnath, but I cannot see that 
it infects the whole transaction with fraud. 

A second line of defence is that even 
though it be held that the transactions 
are not vitiated by fraud, they are of the 
kind known as a ‘catching bargain’. 

The expression is one which has never been 
defined. Sir Frederick Pollook, however,(Prin- 
siplesof Contract 8th, edition, page 669) men- 
tionsfour conditions which have generally been 
present in bargains against which relief has 
been given on this ground. He adds a caution- 
ary remark that it is unsafe to assert 
that all of them must concnr, or that 
any one of them (except perhaps the first) 
is indispensable. Taking these conditions 
it is clear that the first is nət present: 


Hrishi was not dealing with an expectancy, 


at any rale so far as the property men» 
tioned in Parts II and IIE is concerned: 
the second is also wanting, for the terms 
cannot be regarded as extortionate and 
oppressive; as for the third there is 
no reason to believe that the sums stated 
to be lent exceeded the sums actually 
lent; and the fourth cannot be expected 
in a case where the borrower is in pos- 
session and not dealing with a mere ex- 
pectancy. I may add that in looking at 
the second and third conditions I haye 
not considered the sum that represents 
the minority debts. 
where all four conditions are wanting, and 
I think the defendant has failed to prove 
the existence of any circumstances which 
would take their plece. I, therefore, hold 


that the defendant cannot olaim relief as: 


against a oatching bargain. 

Here it ig convenient to deal with the 
two smaller sums disallowed by the lower 
Court, The first is the sum of Rs, 3,625, 
In the particulars of payment is an item 
“Babu Hirendra Nath Datt Rs. 4,000 for 
sosts and Rs. 10,000 to be held by him 
as deposit”. Hirendra says that the sum 
of Rs. 4,000 inoludes Rs. 2,500 for out of 
pocket costs and Rs. 1,500 for in-pocket 
costs: and he admits receipt of Rs. 690 
at an earlier date. The stamp on the 
documents amounted to Rs. 975 


~ 


Here there is a case: 


and this- 
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is the only sum allowed by the learned 
Subordinate Judge. I think he isin error 
here, especially in his allusion to bills 
sanctioned by the Taxing Officer of the 
High Court. The mortgagor is liable for 
incidental costs, and a large sum must have 
been incurred. I think thi; sum of Rs. 3,623 
should not have been disallowed. 

The second sum is one of Rs. 4,308-.9-0, 
This is a portion of the deposit of Rs. 10,000 
and is said to have been spent on 
the suits which Hrishi undertook to in- 
stitute. The suits were instituted. There 
was nothing unreasonable in Hrishi being 
asked to institute them, and the suit 
against the Banerjees, if successful, would 
have been greatly to his benefit. The assign- 
ment of the balance as a definite sum, par- 
ticularly as it was to one of the Banerjees, 
seems to show that Hrishi acquiesced in 
Hirendra’s account of his expenses, apart 
from the evidence showing that a Solicitor 
named Moses was then anting for Hrishi. 
I think, therefore, that the learned Sub- 
ordinate Judge was wrong in disallowing 
this sum. 

It has been urged that it was incumbent 
on respondent to show that the other oredi- 
tors mentioned in Exhibit 42 had actually 
lent the sums mentioned to Hrishi which 
he repaid out of the Rs. 1,60,000 covered by 
the mortgaged-deed. But this is incorrect, 
It was no part of the respondent’s duty 
to prove that fall consideration was paid 
by those creditors. 

Now I cometo what I regard as the chief 
question in the case, namely, whether the 
fresh consideration which passed on Sep- 
tember 10th, entitled the plaintiff to de- 
mand payment of the wholé sum mention- 
ed in the mortgage-deed of that date. 
The findings of fact necessary to this 
question may be resapitulated as follows ;— 

Hrishi came of age on January 23rd, 
1910: the mortgages of February 1909 
and November 1909 and the promissory 
note were executed by him while he was 
@ minor, and therefore the sums due on 
these were not recoverable from him; those 
sums were, however, deducted from the sum 
of Rs. 1,60,000 mentioned as consideration 
money in the mortgage of September 16th, 
although the Rajah’s Solicitor went through 
the farce of handing over the entire 
amount, and receiving back the sum of 


Rs. 91,246-8 0. In short, the Rajah gave 
Hrishi a fresh advance of Rs. 68,753-8-0, and 
in return Hrishi executed a mortgage-deed for 
that sum plus Rs. 91,246-8-0 due on bonds 
executed by him during his minority, The 
question is “Can the Rajah recover the 
whole sum, or is he limited, as the learned 
Subordinate Judga has held, to the amount 
of the fresh advance P” 

The question is a difficult one and 
English cases are likely to mislead, be- 
canse under the Infants Relief Act of 
1874 it is provided by sestion 2 that 
“no action shall be brought whereby to 
charge any person upon any promise made 
after full age to pay any debt contracted 
during infancy whether there shall or shall 
not ba any new consideration for such 
promise after full age.” This principle is 
reinforced by section 5 of the Betting and 
Loans (Infants) Act of 1892. Before the 
Act of 1874, tbe only statutory enactment 
on the subject was Lord Tenterden’s Ast, 
by which no ratification of such a oon- 
tract could be sued upon unless in writing 
and signed by the person to be charged. 
It was while this latter Act 
in force in England that the Indian Contract 
Act was enacted. 

It is now quite clear that under tha 
Indian Contract Act a minor’s agreement 
is void, and it follows that, being void, 
it is not capable of ratification. If there 
were room for doubt on this point. 
I think it would be sufficient to refer to 
section 25 of the Oontraot Act. That 
seation does not include the renewal of 
an infant's promise apparently because an 
infant’s promise does not give rise to an 
imperfect obligation, but is ab dnitio void. 
Hrishi, therefore, could not ratify the 
engagemants made by him asaminor. It 
ia, urged, however that the new consider- 
ation of some Rs. 60,000 is consideration 
that would support his promise to pay 
all his debts, both old and new, whe- 
ther they could under the law be re- 
coverable or not. We have been referred to 
three Indian decisions. Two are by tha 
Madras Court, but they are of no help 
because in them there was no fresh 
consideration. The third is theecase of 
Musammat Kundan Bibi v. Sree Narayan (1), 


(1) 11 C, W. N. 136 


Was . 
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which was decided on the Original Side 
of this Court. The plaintiff had supplied 
the defendant with piece-goods for sale 
while he was a minor, and the defendant 
after attaining majority executed a deed 
by which he undertook to pay the plaintiff 
the sum of Rs. 7,450, being Rs. 7,373-4-0 
due ‘for goods supplied during minority 
and Rs. 76 12-0 advanced at the time of exe- 
oution -for necessary expenses. Mr. Justice 
Harington decreed the suit, remarking 
that: there was new consideration for the 
defendant’s promise, and that there was 
no satisfactory bar such as exists in the 
English Act just mentioned. Messrs. 
Pollock and Mulla commenting on this 
decision say, We fail to see how either 
the forbearance to sue or the advance 
for necessaries could be regarded as 4 
new consideration, and we are of opinion 
that the decree so far as it awarded to 
the plaintiff the price of the goods sold was 
erroneous in law.” 
- :Further I think the argument from the 
absenee of an Infants Relief Act in India 
is unsound, bécause it overlooks the funda- 
mental fact that in India an agreement 
by a minor.is void not” voidable, and as 
such it does not admit of ratification. It 
would, I think, be inconsistent with the 
general tenor and policy of the Contract 
Act to hold that though the agreements 
were void when they were made and oan- 
not be ratified by the promisor on attaining 
majority, nevertheless the same resalt 
agan' be achieved by the promisor taking a 
trifling loan froin the promisee and pro- 
mising to pay off that sum and the old 
irrecoverable debts. I think we should be 
slow in holding that the provisions of the 
law can be circumvented in this easy way, 
and heré I may refer to earlier passages 
of the judgment to show that there was 
a deliberate attempt made by the Rajah to 
‘escape from the very difficulty which is now 
said to be imaginary. 
- In my opinion the answer to the question 
imusat be that the fresh consideration does 
mot operate to make the agreement valid in 
‘respect of the whole sum mentioned in 
it; and the plaintiff's right to recover 
“must “ba limited to the amount of 
the fresh’ advance actually made, wiz., 
Rs. 68,753-&-0. 

For the defendant a second answer is 


put forward, and it is this, that at any 
rate in respect of the sum representing 
the minority debts he is entitled to relief 
on the ground of undue influence. The 
expression has not been defined exhaus- 
tively in the Oontract Act, but I think 
that the circumstances mentioned in eon- 
nection with the negotiations bring the sase 
within the meaning of section 16, At that 
time the Rajah must have appeared to 
Hrishi as his only friend, the only man 
who could lend him more money and 
deliver kim from the olutches of the 
Banerjees: while Hrishi was in sore need 
of money, “helpless, impecunious, and un- 
protected,” to use the Rajah’s own 
words, conscious that he had offended 
the Banerjees by revoking the deed of 
trust, and warned by Prakash Chandra’s 
decree that the day of reckoning was at 
hand. When under these circumstances 
the Rajah insisted that Hrishi should 
agree to pay the debts contracted during 
his minority, particularly when he. insisted 
that Hrishi should go through the farce of 
receiving the whole amount and then 
repaying more than half, I think no 
straining of language is needed to hold 
that the plaintif exercised undue influence 
over Hrishi, so far as that part of the 
promise is concerned, It is true that 
this plea of undue indSuence was not taken 
expressly in the written statement or raised 
expressly in any of the issues, but the gist 
of the written statementis that the Rajah 
got hold of Hrishi and traded upon his 
vices, and so induced him to enter into the 
agreement. 

In my opinion the decree of the lower 
Court should be affirmed except in regard to 
the two sums of Rs. 3,625 and Rs. 4,308-9.0. 
I would, therefore, dismiss the defendants’ 
appeal, and decree the plaintiff's appeal to this 
extent only that from the sum of Rs. 1,60,000 
mentioned in the deed of September 10th, there 
should be deducted the sum of Rs. 91,246-8. 
only and not the sum of Rs. 99,180-1-0 
as ordered by the lower Court. Under the 
circumstances I think there should be no order 
as to costs in this Court. The learned Vakil 
who appeared on behalf of defendant No. 3 
has asked for sosts, but I do not think it is 
necessary toaward him any. 

UHATTERJEA, J.I agree. 

Decree affirmed, 
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NAGPUR JUDIOIAL OOMMISSIONER'S 
. COURT, 

SEGOND Civit Appear No. 80-B or 1914. 
October 27, 1914, 
Present : —Mr, Stanyon, A. J, C. 
RENUKA AND OTHERS—PLAINTIFFS 
— APPELLANTS 
VETSUS 

ONKAR AND OTHERS -— DEFENDANTS 

— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 98 (8), O. 
XXIII, r. 3 — Consent decree, what is—Decree based on 
compromise — Appeal, whether lies, 

Every decree which has incorporated an agree- 
ment, compromise or satisfaction ordered to be 
recorded under Order XXIIIT, rule 8, of the Civil 
Procedure Code is not ipso facto “a decree passed by 
the Court with the consent of parties” within the 
meaning of section 96 (8) ofthe Code. It may deal 
only with a part of the subject-matter of the suit 
or it may bea contested agreement, compromise or 
satisfaction which has been the subject of an issue, 
trial and decision by the Court. [p. 776, cols. 1 & 2.] 

The right of appeal generally given against all 
decrees by section 96, sub-sections 1 and 2, Civil 
Procedure Code, is only withheld by sub-section 
(3) in the case of decrees passed with the consent 
of parties. Sub-section (3) is limited to cases where 
the parties invite the Court to pass a particular 
decree and the Court acts accordingly. [p. 776, col, 2 ] 

A decree based on a finding arrived at by the 

Court against the consent of one party, to the 
effect that the matter in dispute has been compro- 
mised,is not a decree passed with the consent of 
parties and section 96 (3) has, therefore, no appli- 
cation toit. [p. 776, col. 2; p. 777, col. 1.) 
- Where an alleged compromise said to have been 
fully acted on by the defendant is pleaded in bar 
of a suit, and the Conrt holding that the plea is 
established dismisses the snit, the decree cannot 
properly be described as one made under Order 
a rule (3), of the Civil Procedure Code. [p. 777, 
col, 1. 

Appeal against the decree of the Ad- 
ditional District Judge, Akola, in Civil 
Appeal No. 141 of 1918, dated the llth 
November 1913, arising ont of Civil Sut 
No. 159 of 1911, desided by the Senior 
Munsif, Akola, on the 25th November 


1912. 


| Mr, M. R. Dixit, for the Appellants. 
Mr. M. B. Bobde, for the Respondents, 


JUDGMENT.—It is necessary to state 
the facts of this case. The lst defendant 
Onkar was also the defendant in a previous 
suit brought by the plaintiffs Musammat 
Renuka, Musammat Sarji and Musammait 
Radhi, That suit reached this-Courtin the 
form of Second Appeal No. 121-B of 1912, 
which was filed by the defendant Onkar on the 
29th April 1912. On the 17th August 
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1911 the plaintiffs filed the present suit 
against Onkar and Hanwati, and Laxman 
was subsequently added asa 3rd defend- 
ant. On the 19th July 1912, after the 
manner of litigation in Berar, the guit 
was still in a preliminary stage, no issues 
having been framed, when the Pleader for 
Onkar made the following statement before 
the Munsif :— 

“The matter in controversy between the 
parties was compromised out of Court 
between plaintiffs and defendant No, 1 
between 17th June 1912 and 9th July 
1912. There was an appeal pending 
between the present plaintiffs and the 
defendant No. 1. It was agreed that de- 
fendant No. 1 should withdraw the appeal 
and the plaintiffs should withdraw this 
snit., Acting on this compromise, defend- 
ant No. 1 withdrew his appeal about one 
month back. The suit cannot, therefore, 
proceed,” 

To this the plaintiffs’ Pleader replied :— 

“There was no compromise like the ong 
alleged by the defendant No. 1.” 

The Munsif framed the following issue :—~ 

“Whether the suit has been compromis- 
ed ont of Court, as alleged by defend- 
ant No. 1.” 

Four witnesses were examined for the 
defendants, but Onkar himself did not 
venture into the box. One of the wit- 
nesses was the husband of the plaintiff 
Renuka. He denied that there had been 
any compromise of the suit. The other 
three witnesses supported the story of the 
defendant. The plaintiffs Radhi and Sarji 
gave evidence that no compromise had 
taken place, though Radhi admitted that 
a proposal had been made to and refused 
by her. The Munsif held—asI shall here- 
after show upon a material misapprehension 
of evidence—that the case had been com. 
promised, and he dismissed the suit on 
the 25th November 1912. He passed no 
decrees in terms of the compromise as 
pleaded, but held that as a result of the 
agreement out of Court the suit sould 
not proceed, and he, therefore, dismissed it, 
Against this decree the plaintiffs appealed 
to the District Court, the appeal being 
filed on the 16th April 1913. e 

Meanwhile Second Appeal No, 
of 1912 in this 
to a conelusion. 


121-B 
Court had been pressed 
No application was ever 
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made to withdraw it. Onkar had engaged 
Counsel who appeared on the 28th January 
1913 and argued it, the plaintiffs also 
appearing by Counsel in response to it. 
The appeal was dismissed with costs on 
the same day, and a scopy of this Court’s 
judgment with the records was returned 
to the District Court in February 1913. 
It so happened that the Judge of First 
Appeal in that case was Mr. Dighe who 
also tried the first appeal in the present 
ease. It was pointed out to him in vain 
that the whole foundation of the alleged 
compromise, namely, that the defendant 
Onkar shonld first withdraw Second Appeal 
No. 121 B of 1912 and that he had done 
so, was a falsehood. Mr. Dighe wrote: 
“Whether the defendants have before the 
Judicial Commissioner’s Court acted accord- 
ing to their part of the gontract or not 
is not the gist of the point for our deter- 
mination.” He sonourred with the Munsif’s 
findings in his usual superficial style—-over- 
looking the patent errors to which I shall 
presently draw attention—and dismissed the 
appeal. The plaintiffs have now made this 
second appeal. 

A very intelligent and plausible argument 
was advanced on behalf of the respondents 
that no second appeal lies in this case. It 
was urged that every decree under Order 
XXIII, rule 3 is a “consent decree” within the 
meaning of that term under section 96, 
sub-section (3) of the Code of Civil 
Procedure, 1508. It was pointed out that Order 
XLII, rule 1 (m), provides for an appeal 
against an order recording an agreement 
of compromise, and contended that this 
would be superfluous if an appeal was 
intended to be allowed against the decree 
based on such a compromise. It was 
further suggested that sub section (3) of 
section 96 aforesaid was a substitute for 
that part of section 375 of the 1082 Code 
which enacted tbat a decree based on a 
compromise should be final. From this 
position it was argued that the appeal to the 
District Court must be taken to have been an 
appeal under Order ALIH, rule l (m), 
against the order recording the compromise, 
and no second appeal lies against the decree 
in that appeal. 

I am ‘of opinion that this argument 
though specions is unsound. In the first 
place, every decree which has incorporated 
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an agreement, compromise or satisfaction 
ordered to be recorded under Order XXIII, 
rule 3, is not ipso facto “a deoree passed 
by the Court with the consent of parties.” 
It may deal only with a part of the 
subject-matter of the suif, or it may be 
a contested agreement, compromise or 
satisfaction which bas been the subject of 
an issue, trial and desision by the Court. 
If the Legislature had intended that every 
decree made in pursuance of Order XXIL, 
rule 8, should be final, it would have 
repeated the provisions of section 375 of 
the 1882 Code to that effect. Under that 
section there was a sonflict of opinion as 
to whether compromises made out of Court 
but afterwards repudiated sould be made 
use of as the basis of a final decree under 
that section. The Allahabad High Court 
held that they could not beso used. The 
other High Courts held that they could, but 
introduced a rùle of practice allowing appeals 
against findings in disputed case: [see 
Bandhu Bhagat v. Shah Muhammad Taqi (1), 
Brojodurlabh Sinha v. Ramanath Ghose (2), 
Sridharan v. Puramathan (3) and Samibai v. 
Premji (4) ], The Legislature has now decided 
to allow suits to be disposed of on all agree- 
ments, compromises, and satisfactions proved, 
whether disputed or admitted, but it has 
removed the provision that all decrees 
based thereon shall be final. The right of 
appeal generally given against all decrees 
under section 96, sub sections (1) and (2), 
is only withheld by sub-section (3) inthe 
case of decrees passed with the consent of 
parties. The words are clear. It is the 
decree that must have the consent of the 
parties. A restrictive provision like this 
must be strictly construed. It is limited to 
the case where the parties invite the 
Court to pass a particular decree, and the 
Court acts accordingly. That may be— 
it generally is—a case under Order XXIII, 
rule 3. But this eractment has now been 
extended to cases where the decree may 
be one based on a finding arrived at by 
the Oourt very much against the consent 
of one party. That could not be described 
(1) 14 A, 850; A. W.N. (1892, 40;7 Ind. Dec 
(N. 8.) 592, 
xo 24,0, 908; 10, W. N. 597; 12 Ind. Dec. (x, s.) 
3 23 M, 101; 9 M. L. J. 850; 8 Ind. Dec. (N, s.) 


464. 
(4) 20 B. 804; 10 Ind. Dee. (N. s.) 762. 
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as a decree passed with the consent of 
the parties. If the present case can be 
regarded as one falling under Order XXIII, 
rule 3, it is of that kind and section 96 (3) 
has no applieation to it. 

But it seems to me that the case is 
not one under Order XXIII, rule 3. The 
Court was not asked to record acd made 
no order to record the terms of any 
agreement, nor was any decree made to 
the effect that if the first defendant 
withdrew his second appeal the suit should 
atand dismissed. An alleged compromise, 
said to have been fully acted on by the 
defendant Onkar, was pleaded in bar of 
the suit. The plea was held established 
and the suit was dismissed. Such a decree 
cannot properly be described as ore made 
under Order XXIII, rule 3. | 
. For all these reasons, I have no doubt 
that this appeal lies, and I proceed to 
dispose of it. The judgments of the Courts 
below cannot be sustained. They are as 
obviously erroneous as they are patently 
unjust. 

The finding of fact by the first Court 
that the withdrawal of : Second Appeal 
No. -121-B of 1912 was a fact admitted 
was a total misapprehension. There is no 
such admission anywhere. It was expressly 
denied in the pleadings 
the plaintiffs in the witness-box. The 
statement of Ranuka’s husband (D. W. No, 3) 
to the effect that “only the appeal pending 
in the Nagpur Court was compromised” 
is not an admission at all, asthe witness 
is not an agent of the plaintiffs, and it 
does not amount to a statement that the 
appeal had been withdrawn. We know as 
a fact now beyond dispute that the Munsif, 
who correctly appreciated the alleged 
compromise to mean that the withdrawal 
of this suit depended on tbe previous 
withdrawal of the appeal, was deceived by 
the false statement that the appeal had in 
fact been withdrawn about a month before 
the defendant No. l sought specific 
performance of the plaintiffs’ alleged part 
of the agreement, namely, the withdrawal 
of the suit. The agreement pleaded was 
that the defendant No. l should withdraw 
the appeal and the plaintiffs should withdraw 
the suit, and this suggests the order in 
which the resiprocal promises were to te 
performed, Any doubt on the point is 


and by two of 


cleared up by Parashram (D. W. No. 2), who 
says that the arrangement was that the 
Nagpur appeal should first be compromised 
and then this suit. The Munsif also held 
the execution of a razinama in this suit to be 
proved by the evidence of Trimbak (D. W, 
No. 4), who admitted on reference to his 
register that the razinama he wrote on the 
17th June 1912 was in connection with an- 
other suit altogether, his evidence being thus 
totally irrelevant. The Munsif’s decision is 
thus wholly vitiated by his misapprehension 
of facts and his use of irrelevant evidence, 
He was misled: but the decision of the 
lower Appellate Court is much worse. Its 
finding that the withdrawal of the second 
appeal was immaterial indicates a total 
misapprehension of the terms of the compro- 
mise pleaded and oblivion as to sections 39, 51 
and 54 of the Indian Contract Act, 1872, and 
section 24 (6) of the Specific Relief Act, 1877, 
as respectively applied to Berar. 

The appeal is affirmed; the decree of 
the lower Appellate Court is reversed and 
the case is remanded to that Court with 
directions to allow the first appeal and 
reverse the decree of tbe Munsif as 
wrongly made,and remand the suit to the 
first Court under Order XLT, rule 23, fora 
decision on the merits. The lower Appel- 
late Court will also grant the appellants 
the usual refund of Court fees. <A similar 
refund will be granted to them in this 
Court. The defendant No. 1 Onkar will 
pay and bear all the other costa in the 
two Appellate Courts, The costa of the snit 
will follow the event. 

Oase remanded, 


PUNJAB CHIEF COURT. 
Cavin Revision Petition No. 1009 or 1917, 
June 18, 1918. 
Present:—Mr. Justice Wilberforce, 
Tae Firm or SUGHRU MAL-HAR. 
CHARAN DAS Turoven HARCHARAN 
DAS, PROPRIETOR at LUDHIANA— 
PLAINTIFYS-— PETITIONERS 
VETSUS 
Tas Fiem or SHAM LAL-GOBAL 
CHAND at Patsa—Derenpants — 


RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 164-~ 
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Bx parte decree, application to set aside~ Applicant's 
acant of knowledge of decree—Burden of proof— 
Revision—High Court, interference by. 

In an application to set aside an ex parte decree 
the burden of proving want of knowledge of the 
decree within 30 days of the application is on the 
applicant. 

‘ Where, therefore, an application to set aside an 
éx parte decree was dismissed as time-barred, the 
first Court holding that the defendant had not proved 
his want of knowledge of the decree within 30 days 
of the application, but was allowed in appeal by the 
District Judge who considered that it was for the 
plaintiff to show that the defendant had knowledge 
of the decree: 

_ Held, (1) that as the defendant had failed to prove 
that he had obtained his knowledge of the decree 
within 30 days of the application, his application 
must be dismissed; 

. (2) that the District Judge had misunderstood 
and misapplied the law and had thereby committed 
a material irregularity in the exercise of his juris- 

iction; 

(3) that as the misunderstanding of the law by 
the District Judge had resulted in a totally erroneous 
decision there were sufficient grounds for interference 
in revision. 

Petition, under section 44 of Act 
111 of 1914, for revision of the order of 
the District Judge, Ludhiana, dated the 
lith August 1917, reversing that of the 
Mansif, lst Class, Ludhiana, dated the 12th 
May 1917, rejecting the application for 
cancellation of the ex parte decree, dated the 


lOth January 1917. 


Mr. Jat Gopal Sethi, for the Petitioners. 
Lala Jagan Nath, for the Respondents. 


JOUDGMENT.—In this case a anit against 
the defendants was pending in Ludhiana, the 
defendants being residents of Patna. 


Their interests were, however, represented 
by Lala Mela Ram, Pleader, who admits 
that he had noted January 9, 1917, for 
the hearing of the case. He states that 
he was absent on this date. An order 
for ew parte evidence on the following day 
was passed, and after taking this evidence 
plaintiffs obtained a decree on this date. 
An application for setting aside the ex 
parte decree was put in on the Ist of 
March, The first Court held that it was 
time-barred, as defendants bad not proved 
their want of knowledge of the decree 
within thirty days of the application. 
The lgwer Appellate Court accepted the 
appeal, as the Pleader stated that he had 
no knowledge that the case was fixed for 
10th January and that he and his clients 
had no immediate knowledge of the pass- 


ing of the decree. Against this order an 
application for revision is preferred, 

In cases of this description this Oourt 
only exercises its power of revision under 
exceptional circumstances, and it has to be 
seen whether those exceptional oircum- 
stances exist in the present case. The 
lower Appellate Court considered that it 
was for the plaintiff to show that the 
defendants had knowledge of the ex parte 
decree. In misunderstanding and mis:. 
applying the law to this extent the learned 
District Judge appears guilty of a material 
irregularity. This is especially the case 
in view of other circumstances. The defend- 
ants’ Pleader was aware that the 9th 
of January was fixed for the case, and 
was intentionally absent. He admits that 
his. Munshi informed him of the result of 
the case and does not allege any delay 
in the furnishing of this information. He 
states that he wrote and informed his 
clients of the result, but he is silent as 
to the date of his letter, and his clients 
though called upon to produce the letter 
from the Pleader refused to do so. The 
application, moreover, for setting aside of 
the eg parte decree was not supported by 
any affidavit, nor was there any , sworn 
statement on behalf of the defendants as 
to the date cf their knowledge. Under 
these circumstances, as it was plainly for 
the defendants to prove that they had 
obtained their knowledge within 30 days of 
the desree, it is obvious that the application 
should have been refused. Holding, therefore, 
that the misunderstanding of the law by the 
lower Appellate Court has resulted in a totally 
erroneous decision, [ consider that there 
are sufficient grounds for interference and 
accepting the application 1 set aside the 
order of the lower Appellate Court, and 
restore that of the first Court. I give 
plaictiffs applicants the costs of these pro- 
seedings before this Court and before the 
lower Appellate Court. 

Order set aside, 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Seconp-O:vit Appean No. 219 or 1917. 
ʻi June 17, 1918, 
Present:—-Mr, Kotwal, Offg. A. J.C. 
BALA AND 01gers—Derenpants— 
APPELLANTS 
VETSUS 
D. B. BALLABHDASS—Ptatatiry— 
i RESPONDENT. 

0. P. Tenancy Act (XI of 1898), Ch. V —Bhumak, 
whether village servant—Bhumak refusing to do private 
work of malguzar-—-Hjectment, 

bhumak in the District of Chanda in the 


Central Provinces is no longer treated as a village , 


servant but is regarded as one rendering service to 
the malguzar alone. His rights in the land held by 
him are not governed by the provisions of Chapter 
V of the Central Provinces Tenancy Act If, therefore, 
he refuses to do the private work of the malguzar, he 
is liable to be ejected from the Jands which he 
holds asa bhumak. [p. 781, cols. 1 & 2] 


Appeal against the decree of the Addi- 
tional District Judge, Chanda, in Civil 
Appeal No, 49 of 1914, dated the 28th 
of February 1914, arising out of Civil 
Suit No. 285 of 1913 desided by the Munsif, 
Warora, on the 2&th of February 1914, 

Messrs. G. V. Kukday and V, R. Pandit, 
R. B., for the Appellants. 


_ The Hon’ble Sir B. K. Bose, for the Respon- 
dent. 


JUDGMENT,—The plaintiff, who is the 
Malguzar and Lambardar of Mouza Madhari, 
Tehsil Warora, District Chanda, sues the 
defendant for possession of two fields on the 
ground that they were given to one Musammat 
Hasi for cultivation as 
for doing the Malguzar’s private work, 
that the defendants Nos. 1 and 2 used todo 
the Bhumakai as well as the Malguzar’s 
private work on behalf of Hasi, that 
-Hasi died on the 27th Ostober 1912, that 
since the 19th March 1912 the defendants 
‘have altogether ceased to do the plaintifi’s 
work and that on account of their refusing 
to do his private work, on condition of 
doing which alone they are entitled to 
.oultivate the land, they have no right to 
retain possession. The defence was that 
.Hasi’s father and after him Hasi were 
the Bhumaks of the village and held 
.the land as such, that the defendants 
wera always ready to do Bhumak’s work 
and are entitled te retain the fields as 
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village service tenants. They said that 
they were unwilling to do the Malguzar’s 
private work. The plaintiff denied that 
Hasi held the fields in lieu of her services 
as a Bhumak. There were a number of 
other pleas with which we are not now 
concerned. This case had come up once 
before in second appeal, and the lower 
Appellate Court has after remand held 
that the land was originally held for 
Bhumakai and private service of the Malguzar, 
and that a Bhumak is not a village ser. 
vant but a private servant of the Malguzar, 
and has decreed the plaintiff’s suit. 

The main point now urged is that the 
defendants as Bhumaks are village service 
tenants and as such their rights are 
governed by the provisions of Chapter V 
of the Central Provinces Tenancy Act. If 
this ground fails it will be unnecessary to 
go into other points arising in the case, 
and the plaintiff's suit must necessarily 
suoceed. 


The point, therefore, to be now desided 
is, whether a Bhumak is a village service 
tenant. It is to be noted that the parties 
are themselves not quite certain as to the 
nature of a Bhumak’s office. I find that in 
the pleadings and grounds of appeal the 
defendants have at different times suggested 
that they are village service tenants or 
occupancy tenants, and the plaintiff’s Pleader 
has in his statement ofthe llth July 1913 
stated that a Bhumak is a village service 
tenant. 


Section 55 of the Tenancy Act defines 
a village service tenant as “a tenant ofa 
holding who is recorded in the papers 
of the current settlement of the area in 
which the holding is comprised as holding 
his land rent-free or on favourable terms 
on condition of rendering village service.” 

Clause IX of the wajib-ul-arz of Mouza 
Madhari in which the land in dispute is 
situated ruvs as follows :-— 

“Details of Jand other than service land 
held free or at lower rents with partionlars of 
conditions. 

“Bala does the Bhumakai work on be- 
half of Sita and Hasi. Two fields, No. 
15, area 14-10 acres, and No. 203, rea 4°49 
acres, total 18-59 acres, are given muaf 
to Hesi by the Malguzar for doing private 
work, 
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“2, . Two fields, No. 16, area 11-5 acres, and 
No. 202, area 3°73 acres, total 14-78 sores, 
are given muat to Sita W. O. Krishna 
Gond by the Malguyzar for doing private 


work.” 
The fields in suit are Nos. 15 and 203 


referred to in the above slause. 


It seems to me prima facie that the 
fields in suit are not of village service 
tenure from the very fact of their 


having been entered in Clause IX and 
not in Clause VIL of the wog7ib-ul-arz, 
Again the fact that Bhumakai is mentioned 
together with private work indicates that 
it must have been regarded as private 
service rendered to the Malguzar: at the 
same time we find the express mention 
of Bhumakai in Olanuse IX, and it may 
be argued that some distinction must 
haye been understood to exist between 
Bhumakai and private service of the 
Malguzar. It is necessary under these 
circumstances to see what light is thrown 
upon the nature of Bhumakai by its previous 
history. 

Referring to Richard Jenkins’ Report on 
the Territories of the Raja of Nagpur, 1827, 
we find the following description of a Bhumak 
at page 76 :— 

“The business of the Bhumak, who isa 
Gond, is to perform the customary worship of 
the boundary deities on the proper occasions, 
to attend on the servants of Sircar when they 
visit the village, bring them water, ets. 
He sometime acts as a sort of a peon 
and, armed with a sword and spear, 
accompanies marriage processions. He is 
also supposed to be a sort of magician, 
and to have the power of suring persons 


labouring under the influence of evil 
spirits, of charming tigers, etc. The per- 


quisites of the Bhumak are a rupee or two 
annually from the gaon-kharch allowance, 
and a few pice, and two or three pailis of 
grain from each kirsan.” 

In the settlement of the sixties of the 
Districts constituting the Nagpur 
Division we find in Lawrence’s Settlement 
Report of the Bhandara District in para- 
graph 125 at page 59 a reference to a 
Bhumak gs a member of the general village 
establishment:— 

“The general village establishment son- 
sisted of a Patel, and of the Aykaree, 
known in- the Deccan as the Burra 
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Bullotee. But the full establishment of 12 
persons was in this district perhaps only 
found in Pownee. The Bhoomusk or 
guardian of the village boundaries and attend- 
ant on Government officials out on their 
tours existed only in that Pergunnah; the 
Joshees and Garpugarees were pretty general: 
these three, with the Patel, Pandeea, and 
Kotewar, were considered Government 
servants, though they received their remunera- 
tion from the oultivators. Of the remain- 
ing five, who were exclusively paid by the 
villagers, the Waree or oarpenter, the 
Khatee or blacksmith, and the Malee or 
barber were often found, the Chumar and 
the Dhobee less frequently.” 

Furtheron we find in paragraph 129 at 
page 62 a citation in eatenso of the 
passage from Richard Jenkins’ report given 
above. 

In Lucis Smith’s Settlement Report of the 
Bhandara District in paragraph 277 at page 
120 we find the following with regard to 
village officials: ~ 

"Every village, however small, had a 
Mookuddum of Patel, Kotwar, and Bhoomuk; 
and if of any size had also a Hawaldar, 
Mahajun, Waree (carpenter), and Khatee 
(blacksmith); while to each large village 
or cluster of villages there were a Pandia 
and Nanotee Sonar; to whom were added dur- 
ing the latter part of the Gond rule a Joshee 
and in some few instances a Garpugaree;” 
and with regard to a Bhumak at page 121 it 
is stated :— 

“The Bhoomuk, who was always a Raj 
Gond, performed the ceremonies of the 
village god, arranged oharms _ against 
tigers, kept in mind the village bound. 
ary marks, assisted in guarding’ the 
village, brought water for Government 
officials visiting the place, and supplied 
the house of the Patel with leaves for 
plates. He received yearly from each 
Ryot about a koorao of grain, and gener- 
ally had a field cr some Mohwa trees 
revenue free.” 

It appears that in these early days the 
Bhumak was a village servant so far as 
some of his duties were conserned. 

In the Settlement Report of the Chanda 
District, 1910, the only reference to a 
Bhumak is to be found in paragraph 109 at 
page 43 which refers to village service 
grants ;— 
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“The only point in which the present 
settlement records differ from ‘those of 
settlement in the village service grants is 
that the Bhumak is now resorded as a 
“ nuafi khatrati” tenant and not “musfhi- 
khidmati:” the latter designation is reserv- 
ed for the village ‘servants whose tenure 
is controlled by Government appointment— 
the Kotwar, Mnkaddam Gomashta. The 
Bhumak is really the priest of the village 
community and held his land as part of 
his remuneration from the Malguzar; if the 
Malguzar prefers, he may  sontribute 
the fraction of the remuneration due 
from his pocket by cash grants, or, as 
occasionally happens, by giving the produce 
of certain trees to the Bhumak. The 
Bluraak is appointed by the village and 
the community jointly arranges for his re- 
muneration.” 

The change appears to be in accordance 
with the instructions contained in paragraph 
57 of Fuller’s Central „Provinces Settlement 
Code, which says :— i 

“Land held rent free or at a low rent 
on condition of rendering service to the 
village will be entered in column 6 as 
muaft khidmat:. If the service is rendered 
to the Malguzar alone and not to the 
village, the land will not be entered as muaf 
khidamatt but as muah khairati. Land 
held rent-free or at a low rent by the 
favour of the Malguzar or under agreement 
with the Malgvzar will also be entered as 
muaf khatratz.” 

It appears from this that a Bhumak’s 
position has undergone a change and he 
is no longer treated as a village servant, 
but is regarded as one rendering service to 
the Malguzar alone. The change may have 
been due to the fact that the services of 
a publio nature such as attendance on 
Government officers and the guarding of 
village boundaries originally appertain- 
ing to the office of a Bhumak are 
probably not made use of in these days. 
It thus appears that the intention of the 
wajib-ul-arz was to class the Bhumak asa 
private servant of the Malguzir, and not 
as a village servant. Assuming that the 
defendants are themselves Bhumaks they 
are as such private servants only of the 
Malguzar, and their service is not 
villags service, and their rights are not 
governed by the [provisions of Chapter V 
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of the Tenancy Act. As they are bound 
to do the private work of the Malguzar 
in addition to a Bhumak’s work, and 
they refuse to do it, they ` are liable to 
be ejected. The plaintiff's suit is rightly 
decreed. This appeal fails and is dismissed 
with costs. 


Appeal dismissed, 


Gs 


CALOUTTA HIGH COURT. 
Rote Nisi No. 586 of 1917. 
April 9, 1918. 
Present :—Justice Sir John Woodroffe, KT., 
and Mr. Justice Smither. 
FELANI MONDALANI~—Decrer. 
HOLDER— PETITIONER 
versus 
MUKUNDA LAL MONDAL AND ANOTHER 
— JUDGMENT- DERTORS— OPPOSITE PARTIES, 
Occupancy holding, non-transferable~Sale im 


execution of money-decree—Co-sharer raiyat, right of, to 
object te sale. 


One of several raiyata who jointly hold a non- 
transterable occupancy holding cannot object to 
the sale of a part of the holding in execution of a 
money decree. His objection must be confined to 
the extent of his share. [p. 782, col. 1.] 


Rule against the order of the Court of the 
District Judge, Mursbidabad, in Miscel- 
laneous Appeal No. 20 of 1917. 

FACTS of the case will appear from the 
following extract from the judgment of the 
Appellate Court:-— 

In execution of a money-decree an 
occupancy holding belonging to the three 
appellants, who are brothers, was attashed 
and was going to be put up to sale. 
Two of the appellants, namely, Mukunda and 
Chabban, objected to the sale on the ground 
that the holding was non-transferable but 
subsequently withdrew their objection. 
This was in Miscellaneous Case No. 204 of 
1916. Subsequently the third brother, 
who is a minor, made a similar application 
which was allowed to the extent of 
releasing his rd share in the holding 
s.. LE is contended by the learned 
Pleader for the minor appellant ¢hat on 
his objection alone no portion of the hold- 
ing could be sold. This contention must 
prevail on the authority of the cage of 
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Narayani v. Nabin Ohandra Ohowdhari (1) 
in whish, in interpreting the rule laid down 
in the Full Bench oase of Dayamoyt v. 
Ananda Mohan Roy Ohowdhuri (2), it was 
held that an oscupancy holding or any 
part of if could not be sold in execution 
of a money-deoree when the rayat objected, 
even if the landlords gave their consent 
to the sale. The minor appellant had 
thus aright to object to the sale of any 
part of the holding although his own share in 
the holding was confined toa third thereof....’ 

Against the above decision of the Appel- 
late Court the petitioner moved the High 
Court and obtained the present Rule. 

Babu Phanindra Lal Moitra for Babu 
Surendra Kumar Bose, for the Petitioner. 
_ Babu Karai Chandra Khan for Babu Hirend- 
ra Nath Ganguly, for the Opposite Party. 

JUDGMENT.—We think that the 
judgment of the learned District Judge 
cannot be sustained in law, and, therefore, 
the Rule must be made absolute with 
costs. We assess the hearing fee at one 
gold mohur. 

-Rule made absolute, 


(1) 36 Ind. Cas, 803; 210. W. N. 400; 26 O.L, Jd. 
851; 44 O. 720. ; 

(2) 27 Ind. Cas.6J;18 O. W.N.971; 42 ©. 172; 20 
O. L, J. 52 (F. B.), 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 
AppgsaL No. 172 or 1917. 
April 11, 1918. 
Present:—-Mr. Findlay, Offg, A. J. C. 
BALWANT AND anotaHes—Derenpants 
Nos. l AND 2— APPELLANTS 
Versus 
TULSIBAI—Puatntrgr—ResPonpent. 
Civil Procedure Code (Act V of 1908), ss. 16, 20— 
Jurisdiction—Joshipan income, suit for recovery of, 
nature of—Immoveable property—Suit in respect of 
villages situated outside British India, maintainability 
of. 
A suit for the recovery of joshipan income is a 
suit relating to immoveable property. [p. 782, col, 2.] 
Therefore, where a suit is brought for the 
recoverye of joshipan income in respect of villages 
some of which are situated within, and the others 
outside, British Jndia, the plaintiff can get a decree 
only in respect of the income accruing from the 
villages situated within British India. {p 788, col. 1,] 
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Second appeal against the decree of the 
District Judge, Wardha, dated the 15th 
Desember 1916, in Civil Appeal No. 230 of 
1916, arising out of Civil Suit No, 216 of 1914 
in the Court of the Junior Munsif, Arvi, 
dated the 19th August 1916, 

Mr, M. F. Joshi, for the Appellants, 

Mr, G. S. Lule, for the Respondent. 

JUDGMENT.—On this appeal coming on 
for heariug the learned Gounsel for the appel- 
lants has admitted that he cannot press 
grounds Nos. 1, 2 and 4 of the petition of 
appeal, As regards ground No. 3, however, 
it has been urged that the lower Appellate 
Court as well as the frst Court had no 
jurisdiction to pass a decree regarding the 
Berar villages. The learned District Judge 
in dealing with this question has expressed 
the opinion that the suit, in the form it 
was brought, was saved by sestion 20 of 
the Civil Prosedure Code and that section 
16 dem had no applisation, On this 
point, however, I think, the lower Appellate 
Court was clearly wrong. A suit like the 
present for joshtpan income is olearly a 
suit relating to immoveable property, vide. 
Appana v. Nagia (1), Keshav v. Vinayak (2) 
and Krishnaji v. Gajanan (8). The last 
paragraph oof the head-note to the 
third oase quoted might at first sight 
appear to be in favour of the respondent 
in this connection and not of the appellants, 
but a reference to the: judgment will show 
that this is not eo. Moreover, it must be 
remembered that ‘property’ as used in 
section 16 of the Civil Procedure Code means 


‘property situated in British India, and the 


villages with which we are largely concerned - 
in the present suit are situated in Berar 
which is not British India. To my mind 
the suitclearly falls under section 16 (d) 
of the Code of Civil Procedure: and it 
follows that no decree could be given in 
the present instance so far as the Berar 
villages are concerned, - 
I may, however, point out that there ig 
an even more fundamental consideration 
involved in the present instance. The 
present suit has been brought for the pur- 
pose of the determination of certain rights 
or interests in the joshipan villages named 
in the plaint. Several of these villages are 
(1) 6 B. 512; 3 Ind. Dec. (N. 8.) 796. 
(2)23 B. 22; 12 Ind Dec. (N. s.) 15. a 
(3) 2 Ind, Cas. 489; 33 B, 373; 11 Bom. L. R. 852, . 
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situated in Berar and the remainder in the 
Wardha district of the Central Provinces. 
The Code of Civil Procedure as in force 
in Berar is a different creation entirely, 
although its context happens to be practical- 
ly the same, from the Code of Oivil 
Procedure in force in Central Provinces. In 
the latter instance this Statute has effect 
by virtue of legislative sanction, while in 
the case of Berar the Code of Civil Pro- 
cedure as applied to Berar only has force 
in the foreign jurisdiction order. The Code 
of Civil Prosedure as in forse in British 
India has not been modified in any respect 
which would permit of a suit like the 
present being brought in respect of immove- 
able property partly situated in British India 
and partly situated ontside these limits, In 
the circumstances the suit was undoubtedly 
wrongly concgived. It follows, therefore, that 
the plaintiff-respondent can only obtain a 
decree in respect of the joshkipan income 
from the Central Provinces villages. 

The next point urged has been that 
the interest should have been disallowed in 
view of the fact that the appellants were 
under a bona fide impression that a woman 
could not perform the duties of a joshi. I 
do not, however, think that this contention 
is entitled to succeed. It was the duty of 
the present appellants to have paid up the 
balance of ‘dues which the plaintiff-respond- 
ent was; entitled to receive. If the ap- 
pellants desired to question the right of a 
female carrying out the duties of joshi, it 
was open to them to do so by a regular 
suit. The respondent had inthe meantime 
had no use or profit from the money due 
and in the circumstances | think it was only 
reasonable to allow interest. It follaws 
that the plaintiff-respondent will obtain a 
decree only in respect of the Central Pro- 
vinces villages. This decree on the 
findings arrived at by the lower Courts, 
which have not been questioned here except 
on the point of interest already dealt with, 
will amount to Rs. 135-10-0 and the first 
Court’s desree will be modified. The parties 
will bear proportionate costs in all Courts. 


Decree modified. 


hadi 
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CALCUTTA HIGH COTRT, 
ÅPPEAL FROM APPBLLATE Decrss No, 3257 
or 1915. 

August 29, 1917, 
Present:~Mr Justice N. R. Chatterjea 
and Mr. Justice Richardson. 
JURANU MAHAMAD—Derenpant— 
APPELLANT 


VETSUS 
JATHI MAHAMED—P.aintive— 


RESPONDENT, 

Euecution—Sale-—-Purchaser deprived of property 
by person claiming under paramount title—Suit te 
recover purchase-money, maintainability of—Civil 
Procedure Code (Act F of 1808), O. XXI, rr. 91, 92, 93, 

An auction-purchaser in execution of a decree 
who is deprived of the property purchased by him 
by reason of the fact that the judgment-debtor had 
no saleable interest therein or who is evicted 
under a title paramount to that of the judgment- 
debtor, is not entitled under the present Code of 
Civil Procedure to bring a suit to recover from 
the decree-holder the purchase-money paid by him. 
[p. 784, col. 2.] 

Under the general law, apart from Statute, there 
is no warranty of title at a Court sale. [p, 784, col. 1.] 

Dorab Ally Khan v. Abdool Azeez, 6 I. A. 116; 360, 
806; 20. L. R. 629; 3 Suth. P. ©, J. 519; 3 Sar. P, C. 
J. 818; 2 Ind. Jur. 426; l Ind. Deo. (xN. s.) 3097 (P.O), 
followed, 

the 


Appeal against decree of the 
Officiating Subordinate Judge, Julpaiguri, 
dated the 6th November 1915, revers- 
ing that of the Munsif, lst Court at that 
place, dated the 30th of July 1913. < 


Babu Kshitish Chandra Neogy, for the 
Appellant. 

Babu Narendra Nath Sen, for the Re- 
spondent. 


JUDGMENT.—The facts are olearly 
stated by the learned Munsif, In exean- 
tion of a decree obtained by the defend- 
ant as mortgagee of an  oscupancy 
holding, the holding was put up to sale 
and purchased by the plaintiff in February 
1910 for Rs. 335. The plaintif obtained 
possession in May 1910, but was subsequent- 
ly sued in ejectment by the landlords in 
whose favour a decree was made on the 
28th August 1912, The plaintiff then 
brought the present suit to recover his 
purchase-money with interest. The suit 
was dismissed by the Munsif who held 
that such a suit was not maintainable. 
An appeal by the plaintiff was successful 
and the appeal before us has been pro- 
ferred by the defendant from the judg- 
ment and decree of the Subordinate Judge, 
dated the 6th Marsh 1915. 
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The question is whether an auction- 
purchaser, who is deprived of the property 
sold to him by reason of the fact that 
the judgment-debtor had no saleable 
interest therein or who is evicted under 
a title paramount to that of the judg- 
ment-debtor, is entitled to bring A snit 
to recover his purchase-money from the 
decree-helder. 

It appears to have been, held that 
section 315 of the Civil Procedure Code of 
1882 conferred a statutory right upon the 
purchaser which was sufisient to support 
a suif of this nature [Munna Singh v. 
Gajadhar Singh (1), Pachayappan v. Nara- 
yana (2), Gurshidawa v. Gangaya (3) and Ram 
Kumar Shaha v, Ram Gour Shaha (4) 1. 

As pointed out, however, in Nannu -Lal V. 
Bhagwan Das (5) the corresponding provision 
in the present Oade, Order XXI, rule 93, 
is framed in very different terms. Under 
that rule the purchaser’s right to a refund 
only arises when the sale bas been set 
aside under the preceding rule 92 and the 
right conferred is “to an order for repay- 
ment of his purchase money, with or without 
interest as the Court may direct, against any 
person to whom it has been paid.” That 
implies that tho order will be made as 
incidental to the proceedings by whioh the 
sale is set aside. Rule 91 only confers 
a right to make an application to the 
Court, that is, to the Court of execution, 
The Oode confers no right to bring a suit 
either directly or constructively. 

The right to bring œ suit, therefore, 
must depend upon the further question 
whether the title to property sold’ in execu- 
tion of a decree is guaranteed either by 
the Court or by the decree-holder. Under 
what we may term the general. law apart 
from Statute there is no warranty of title 
at a Court sale. See Dorab Ally Khan v. 
Abdool Azeez (6), In the judgment of the 


1) 5A. 577; A W. N. (1883) 180; 3 Ind. Dec. 


ws) 491 (F. B.). - 
rere i. PAT Ind. Tur. 92 & 88'; 4 Ind. Dec. 
( 


N. s.) 187. 
ee B. 783; 11 Ind. Dec. (xN. s.) 1106. 
(4) 2 Ind, Cas. 559; 37 C. 67; 18 C. W. N. 1080; 10 


. L. J. 558. 
: (64 37 Ind. Cas. 9;:39 A. 114 at p, 118; 14 A. L.J. 


8) 5 L A. 116; 3 C. 808; 2 C. L, R. 629; 3 Suth. P. 
O. T 519, 3 Sar. P.O. J. 818; 2 Ind. Jur. 426; 1 Tnd. 
Dec. in. s.) 1097 (P. C.). ; 
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Privy Council in that case the following 
observation occurs :— 

“Now it is, of course, perfectly clear that 
when the property bas been so sold under 
a regular execution, and the purchaser is 
afterwards evicted under a title paramount 
to that of the judgment-debtor, he has 
no remedy against either the Sheriff or 
the judgment-oreditor.” 

If that be the law—apart from any such 
statutory right as that which may have 
been conferred by section 315 of the 
Code of 1882—then the present suit is in- 
competent and the learned Subordinate 
Judge was wrong in reversing the Munsif’s 
dearee. 

This conclusion ig in accordance with 
the view of the Allahabad High Court 
in the case already cited, It is also supported 
by a dictum cf the Madras High Court in 
a recent case | Parvathi Ammal v, Govindasami 
Pillai (7)]. Itis true, as the respondent’s 
learned Pleader reminded us, that a different 
view has been taken in Bombay [| Rustomji v. 
Vinayak Gangadhar (8) |, But with greatrespect 
we are unable to appreciate the grounds on 
which that decision rests. The position may 
be summed up in tbe words of Muthusami 
Ayyar, J., in Sundara Gopalan v. Venkatavarada 
Ayyangar (9):—"The decision of the Privy 
‘Council seems to me to be an authority 
for thé proposition that the implied 
warranty of title in respect of sales by private 
contract cannot be extended to Court sales, 
except as far as such extension is juatified 
by processual law in India. ” 

The presise point which arises here did 
not arise in the case before Muthusami Ayyar, 
J. and was not dealt with. It seems 
possible, however, that if the question had 
arisen, that learned Judge might have 
himself been disposed to take the nar- 
rower view of the rights of the auctior- 
purchaser even under the Code of 1882. 
However that may be, the present Code, 
as already stated, is differently expressed 
and does not support the remedy by suit 
which the respondent slaims, 

It has to be remembered that what is 
sold at a Court sale is the property, not 


(7) 80 Ind. Cas.827; 39 M. 803 af p 805; 2L. W, 
86); 29 M. L. J. 467; (1915) M. W. N, 797. 

(8) 7 Ind, Cas. 955; 35 B. 29; 12 Bom. L. R. 728. 

(9) 17 M. 228;3M.L J. 293; 6 Ind. Dec. (N. 8,) 
158. 
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of the decree-holder but of the judg- 
ment-debtor. It may often happen that 
the bidders at the sale know more about 
the property than the decree-holder and 
in any case, 
Court points out Nannu Lal v, Bhagwan 
Das (5), “to allow the purchaser to 
get back the prise without having the 
sale set aside, perhaps long after the 
sale, would obviously open the door to 
much fraud and would place the decree- 
holder at a very great disadvantage.” 

We allow the appeal and restore the 
decree of the Munsif with costs throughout. 

Apneal allowed, 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Miscetnaneous Cryin ArpeaL No. 58 or 1917. 
June 18,1918, 

Present:—Sir Henry Drake-Brock man, KT, J.C. 

SHIVA PRASAD SINGHAI—Jorament- 

Destor—AppLicant—-APPELLANT 
l BETSUS 
LACHMAN PRASAD-—Decres-Hotper— 
; NON- APPLICANT-— RESPONDENT, 

Civil Procedure Code (Act V of 1908), Sch. II, paras. 
15, 16—Arbitration —Award—Decree in terms of award 
—~Appeal, whether lies. 

Where a case has been referred to arbitration, no 
appeal lies from the decision of the Court if it is 
not in excess of or otherwise than in accordance with 
the award [p. 786, col. 2.] 

A decree made in accordance with an award cannot 
be challenged by way of appeal on the ground that 
there is no valid and legal award. [p. 786, col. 2.] 


Appeal against the decree of the Addi- 
tional District Judge, Saugor, dated the 23th 
of September 1917, arising out of Miscel- 
laneous Case No. 26 of 1916, decided by 
the Senior Munsif, Saugor, on the 29th 
June 1917, 

Mr. G. L. Subehdar, for the Appellant. 

Mr. M. Gupta, for the Respondent. 

JUDGMENT.—The parties to this oase 
ocaupy contiguous premises in the town 
of Saugor. Between their houses runs a 
lane which forms part of the plaintiff's 
property, and he sued to obtain an injune- 
tion restraining the defendant from passing 
dirty water from a latrine over this lane. 
In appeal the District Judge on the 9th 
December 1914 gave the plaintiff a decree 
in the following terms:— 
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“It is hereby ordered and decreed in 
favour of plaintiff that the defeudant do build 
a cesspool for the raseption of the dirty 
water flowing from his house and latrine 
on his own ground in order to prevent 
its ouiflow on to the plaintifi’s kula and 
be further restrained from causing the 
water to pass and flow over the kula. 
The decree shall be subject to the reser- 
vation in favour of the defendant that 
should it be found that the cesspool can- 
not be made at any place in defendant’s 
ground other than ata point between X 
and Y in order to prevent the outflow of 
filthy water of the defendant’s house it may be 
built at this point.” 


From the wording it would naturally be 
inferred that the spot between X and Y— 
which letters are to be found in a plan 
annexed to the plaint—is itself within the 
defendant's premises, but the parties are 
agreed that this is not the case, the spot 
being infact on the plaintiff’s side of the 
boundary.’ 


On the 7th September 1915 in the course 
of proceedings taken upon the plaintiff's 
application for execution of the decree, it 
was agreed that the decree-holder should 
construct the cesspool at tbe judgment- 
debtor’s cost and a receptacle was according: 
ly made on the judgment-debtor’s premises. 
On the 10th January 1916 the judgment- 
debtor complained that in executing the 
work the decree-holder had improperly in- 
terfered with an existing latrine and that 
the directions in the decree had not been 
complied with. This complaint was dis- 
missed by the executing Court, but in 
appeal a further inquiry was ordered by 
the District Judge. Farther pleadings were 
then recorded and the following issues were 
framed on the 2nd February 1917:— 

1. Whether there were latrine seats 
in the lane in. which the cesspool is made 
and whether the judgment-debtor was using 
them? 

“2. Whether the decree-holder in construct- 
ing the cesspool removed those seats and 
they cannot now be conveniently placed there 
and used as before? 

“3, Whether the cesspool in questign pro- 


duces bad smell and causes nuisance 
to the members of judgment-debtor’s 
house? - 
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"4, What is the length of this 
pogl? 

5. Was there an old sesspool as shown 
in judgment-debtor’s map between X and 
Y and whether it will be convenient to 
make a cesspool there instead of at its present 
site?” 

On the 12th Maroh the parties moved 
the Court for an order of reference to 
arbitration, naming two arbitrators and 
praying the Court to nominate a third. 
The Court appointed a third arbitrator and 
selected him ar umpire. In its order of 
reference the Court dirested a copy of the 
issues to be supplied to the arbitrators 


@ess- 


and stated the question for decision as 
follows:— 
“Whether the cesspool as at present 


made is convenient to the parties, or whether 
it would be convenient to make a cesspocl 
between X Y as shown in the applicant's map.” 

The arbitrators named by the parties 
having differed in opinion, the umpire de- 
cided on the 19th April 1917- that the 
new cesspool caused serious inconvenience 
to the judgment-debtor and that X Y is 
the most convenient site for the required 
structure. The decree-holder objected to 
the umpire’s decision on several grounds, 
with which we are not now concerned as 
they are admitted .to be without substance. 
On the 29th June the “Munsif overruled 
all the objections and directed the decree- 
holder to construct a new cesspool at X Y. 

The deoree-holder then appealed to the 
District Oourt, which held the award to 
be invalid ard directed the exeouting 
Court to continue its proceedings accord- 
ing to law. The learned Additional District 
Judge overruled an objection that no 
appeal lay from the lower Court’s order based 
upon the award, and citing Kewal Lodhi v. 
Batynath (1) decided that the order of 
reference was invalid by reason of the 
omission to raise the question whether the 
cesspool could not be built at some place 
on the judgment-debtor’s Jand and that 
the award based on such a reference is 
invalid. 

The judgment-debtor has now moved 
this Court contending that no appeal lay, 
inasmuch as the decision of the executing 
Court is not in excess of or otherwise than 


(1) 2 N. In R 81. 
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in accordance with the award and I am 
clearly of opinion that this contention must 
succeed. In the decision of this Court re- 
lied upon below no reference is made to 
the decision of the Privy Counoil in 
Ghulam Khan y. Muhammad Hassan (2), where 
it was laid down (at page 183) that to 
hold that an appeal lies from a decree pro- 
nounced under section 522, Code of Civil 
Prosedure, 1882, except in so far as the 
decree may be in excess of or mot in 
accordance with the award, would be doing 
violence to the plain language and the 
obvious intention of the Code. In Ohazr- 
man of the Purnea Municipality v. Siva Sankar 
Ram (4) decided in the same month as 
Kewal Lodhi v. Bari Nath (1), the effeot of the 
desision of the Privy Council was con- 
sidered by Maclean, ©. J., and Mookerjee, 
J., and the view was accepted that a decree 
made in accordance with an award cannot 
be challenged by way of appeal on the ground 
that there is no valid and legal award. That 
view was approved by a Divisional Benchof the 
Madras High Court in Kanaku Nagalinga v. 
Nagalinga (4), where also the effect of section 
522 in the 1822 Code of Civil Procedure fell 
to be considered. That this view has been ac- 
cepted by the Legislature seems to me placed 
beyond the reach of doubt by the insertion, 
of the words “or being otherwise inyalid”. 
in sub-paragraph (1) (e) of paragraph lo 
in the Second Schedule to the Code of: 
Civil Procedure, 1908. Authority in support 
of this opinion will be found in the Full 
Bench decision of the Allahabad High 
Court in Lutawan v. Lachiya (5', in Batcha 
Sahib v. Abdul Gunny (6) and in Khudiram 
Mahto v. Chandi Charan Mahto (7). 

l would also observe thaton the ground 
upon which the Additional District Judge 
held the order of reference, and, therefore, 
the award to be invalid was not put be- 
fore the executing Court at all and that 


(2) 29 0.167; 6 0. W. N. 226; 291. A. 61; 12 M. 
J. 77; 4 Bom. L. R. 161; 8 Sar. P, CO. J, 164; 25 P, 
1902 (P. C.). 

(8) 33 0. 899. 

(4) 4 Ind. Cas, 871; 32 M. 510; 6 M. L. T. 176; 19 
M. L. J. 480, 

(5) 21 Ind. Cas. 989; 86 A. 69; 12 A. L.J. 57 
(F. B.). 

(6) 21 Ind. Cas. 308; 38 M. 266; (1914) M. W.N 
142; 14 M. L, T. 314; 25 M. L. J. 507. 

(7) 35 Ind. Cas. 358; 1 P. L. J. 308; 2 P. L. W. 877, 
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it might not unfairly be inferred from 
this omission that the parties assumed, as 
the executing Court evidently did, that 
if the present site is really unsuitable X Y 
would necessarily be selected. In this con- 
nection it is important to notice that on 
the 12th March 1917 when the order cf 
reference was passed, each of the parties 
was represented by a Pleader who signed 
the order-sheet. 

The respondent has endeavoured to sup- 
port the Additional District Judge’s order 
by citing Bendessurt Pershad Singh v. Jankee 
Pershad Singh (8) and pointing out that 
the application for an order of reference 
does not state the matter in difference 
between the parties, though particulars in 
this respect are made essential by paragraph 
1 (2) of the Second Schedule to the Civil 
Prosedure Uode and the connected form in 
the appendix thereto. In the case relied 
upon the agreement of submission to arbitra- 
tion was indeed held to be vague and in- 
definite, but if further failed to clearly 
lay down the power of the arbitrator in 
dealing with the subject-matter in dis- 
pute—a defect which cannot be said to 
exist here. Moreover, the learned Judges 
of the Caloutta High Court interfered 
under section 622 of the 1882 Code, while 
in the Privy Council case above cited a re- 
vision was deprecated as even more 
objectionable than an appeal. Interference 
by way of revision was refused in Batcha 
Sahib v. Abdul Gunny (6) above cited on 
the strength of the plain general policy 
of the Legislature that in a matter of 
arbitration the judgment in accordance with 
an award should be final. I am quite 
unable to think that in the present case 
a discretion in favour of the deoree-holder 
should be exercised if indeed the law permits 
of any discretion being exercised in the matter. 

Holding that the order of the executing 
Court, pronounced under paragraph 16 (1), 
is final under paragraph 16 (2) of the 
Second Schedule tn the Civil Procedure 
Code, I allow this appeal and setting aside 
the order of the Additional District Judge 
restore that passed by the executing Court 
on the 29th June 1917, All costs hitherto 
ingurred will be paid by the decree-holder. 

Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2630 
or 1916, 

May 28, 1918. 

Present :—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr, 
KEDAR NATH MONDAL AND orsErs— 
PLAINTIEF3-—ÅPPELLANTS 


versus 
MOHESH CHANDRA KHAN 


AND OTHERS— RESPONDENTS., 

Civil Procedure Code (Act V of 1908), O. VII, v. 2 
-—Pleadings— Limitation, special, not pleaded in written 
statement—Appellate Court, whether can dismiss suit as 
barred by special rule of limitation. 

The plaintiffs brought a suit to recover possession 
of a piece of land alleging that they were entitled 
to the same as permanent tenants. The defendants 
pleaded in their written statements that neither 
the plaintiffs nor their predecessors-in-title ever 
had any sort of right or possessiou over the land 
in suit within twelve years and that their claim 
was barred by limitation. No issue was settled 
as to whether the special rule of limitation con- 
tained in Article 8 of Schedule III to the Bengal Teon- 
ancy Act applied to the case. The firsé Court 
decreed the suit but on appeal the suit was dis- 
missed on the ground thatit was barred by limit- 
ation under the provisions of Article 3, Schedule 
III of the Bengal Tenancy Act: 

Held, that the case of special limitation under 
the provisions of Article 3, Schedule ITI, of the Bengal 
Tenancy Act not having been specially pleaded and 
the facts in support of such case not being apparent 
on the face of the record, the Judge of the Appellate 
Court, had no jurisdiction to go into the matter and 
enquire whether on certain facts that he had found 
the suit was barred by limitation. [p. 789, col. 1.) ~ 


Appeal against the decree of the Sub- 
ordinate Judge, Burdwan, dated the 2nd of 
September 1916, reversing that of the Munsif, 
Assansole, dated the 30th of June 1915. 


FACTS appear from the judgment. 

Babu Bepin Behary Ghosh, II (with him 
Babu Bankim Ohandra Mukherjee), for thea 
Appellants.—This appeal is on behalf of 
the plaintiffs, and it arises out of a suit 
for recovery of possession. The Court of 
first instance decreed the suit, but on appeal 
the lower Appellate Court dismissed the 
suit on the ground of special law of limita- 
tion under the Bengal Tenancy Act, which 
was not raised before the Court of first 
instance. In the written statement the de- 
fendants’ case was that the plaintiffs not 
having been in possession within twelve 
years of the suit, the suit was barred by 
the general Jaw of limitation. There was 
no issue as to whether Article 2, Schedulg 
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in, of the Bengal Tenancy Act applies to 
this ease, and no evidence was adduced 
In support of that issue. The question of 
the applicability of the special Jaw of limit- 
ation was allowed to be raised for the first 
time in appeal, although upon the facts and 
circumstances of the case and considering the 
_ natura of dispossession, Article 3, Schedule 
IIT, of the Bengal Tenanoy Act has no 
application to this case. The defendants 
not having specifically pleaded the special 
law of limitation as required by Order VIII, 
rule 2, of the Civil Prosedure Code, the 
learned Subordinate Judge has erred in 
holding that the suit ia barred by. the 
special law of limitation, because such a 
case is inconsistent with the case set up by 
the defendants in their pleadings. Refers 
to S. C. Sen’s Bengal Tenancy Act, 3rd 
edition, page 788; Basanta Kumari v. Nanda 
Ram (1), Rudra Narain Maity v. Natabar 
Jana (2). 


Dr. Jadunath Kanjilal, for the Respond- 
ents.—Although the point that the suit is 
barred by the special Jaw of limitation 
has not been spevifically taken in the 
written statement, yet as this point 
arose from the circumstances of the case 
the Court of Appeal below was quite right 
in dealing with that’ point. When from 
certain facts a particular question of law 
arises, the Court is competent to deal with 
that point although it was not specifically 
pleaded in the pleadings. As regards the ques- 
tion of dispossession by the landlord and the 
law applicable to it, see Rakhit Mahanta v. 
Puddo Bawi (8), Bheka Singh v. Nokchhed 
Singh (4), Chintamont Sahu v, Upendra Nath 
Sarnokar (5). 

Babu Bepin Behary Ghose, II, briedly re- 
plied. 

JUDGMENT. 

FLETCHER, J.—This is an appeal by the 
plaintiff against the decision of the learned 
Subordinate Judge of Burdwan, dated the 
2nd September 1916, reversing the desision 
of the Munsif of Assansole. The plaintiffs 
brought the suit to recover possession of 


ip 20 Ind, Cas, 850; 18 C. L. J. 86; 17 C.W, N, 
(2) 21 Ind. Cas, 431; 410. 52;18 C. L. J, 89; 1 
C. W. R. 353. ' Ve 

(3) 90. W. N. 54. 
(4) 24 C. 40: 12 Ind. Dec. (N. 8.) 692, 
(3) 40. W. N. 826, 


oertain lands alleging that they were en- 
titled to the same as permanent tenants. 
The case set up was that the property 
originally belonged to one Dharmadas 
Khan, that, on his deatb, it went to his 
widow, who died in February or Mareh 
1913, and that on her death the present 
plaintiffs who were the reversiorers became 
entitled to it. The defendants Nos. 10 and 
11 filed a written statement in which they 
alleged that neither Dbarmadas Khan or 
his widow Bama Sunderi nor the plaintiff 
had anything io do with the lands at all 
and that their tenants, the defendants Nos. 
1 and 2, had been in posseseion thereof - 
for many years. They also alleged in their 
written statement that, as neither the 
plaintiffs nor their alleged predecessors-in- 
title ever had any sort of right or posses- 
sion over the lands in suit within twelve 
years, the plaintiffs’ claim was barred by 
limitation. The case came to trial. No 
issue was settled as to whether the special 
rule of limitation mentioned in Article 3 
of Schedule IIL to the Bengal Tenansy Act 
applied to the case. The first Court decreed 
the suit. The lower Appellate Court has 
dismissed the plaintiffs’ suit on the ground 
that the defendants Nos. 10 and 11 had 
dispossessed Bama Sundari more than two 
years prior to the institution of the suit 
and that, therefore, the plaintifis’ suit is 
barred by limitation under the provisions 
of Article 3 of Schedule III of the Bengal 
Tenancy Act. Personally, I kave very 
much doubt whether, on the fasts found, 
the judgment of the lower Appellate Oourt 
can stand because the suit was really 
brought against the defendants Nos. 1 to 
9 who were in possession of the property 
to recover possession. It was the ordinary 
case against the persons actually in pos- 
session to recover possession. The land- 
lords, the defendants Nos, 10 and 4, were 
wholly unnecessary parties to the suit and 
in that view, if the dispossession had been 
by the tenants who dispossesced under an 
authority conferred by the landlords, I am 
inolined to think that it would come 
within Sir Lawrence Jenkins’ observations 
in the case of Basant Kumari v. Nanda Kam 
(1), and, if tbat is so, the real contest ig 
not between the landlords aud the tenants 
but between the plaintiffs and the defend- 
ants who are in actual possession of the 
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lands. However that may be, this case 
ought never to have been permitted to be 
gone into at all. The sage seb up by the 
defendants was that Dharamdas or the 
plaintiffs had never been in possession and 
that was the case they elested to go to 


trial. It is quite clear that having set up 


such a case they sould not possibly with 
any chance of sucsess set up an absolutely 
sontradictory case that although these 
people had never been in possession they 
were dispossessed by the defendants acting 
as landlords, so that the case would be 
barred under the provisions of Article 3 of 
Schedule IFI of the Bangal Tenancy Act, 
As a matter of fast, the present Civil Pro- 
cedure Code, Order VIII, rule 2, requires 
that the case of limitation should be specially 
pleaded. In the present instance, that case 
not having been specially pleaded and the 
facts not being apparent on the face of 
the record, the Judge had no jurisdiction 
to go into the matter and enquire whether 
on certain facts that he had found the 
suit was barred. Moreover, not only was 
the special plea of limitation not pleaded 
but the plea of limitation pleaded was the 
general plea of limitation that the suit was 
barred under the twelve years’ rule. That 
being so, the learned Judge of the lowor 
Appellate Cours sould not, hy arriving at 
certain conclusions of faot, deprive thea 
plaintiffs of the right to havea this issue 
properly tried, namaly, to have an issue 
framed and evidence adduced in support 
of the plaintiffs’ case and also to have the 
defendants’ evidence in support of their caso. 
1 think that the plaintiffs must have beon 
taken by surprise, this question having been 
raised in the lower Appall:t». Court for 
the first time. If the defendants had in- 
tended to rely on this question, an issue 
ought to have been settled in the first 
Court and .evidense adduced in support of 
that view. In my opinion, we ought to 
set aside this finding that the plaintiffs’ 
suit is barred under Article 3 of Schedule 
III of the Bengal Tenancy Act. On the 
other issues, apart from that finding, ib is 
quite olear on the findings made by the 
learned Judge of the lower Appellate Court 
that the plaintiffs are entitled to recover 
possession of the lands sued for. I think 
we ought to set aside the judgment and 
decree passed by the learned Judge of the 
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lower Appellata Opurt and restore the 
dasision of the Munsif with aosts both ir 
this Court and in thea lower Appellate 
Court. 
SaamsoL. Hoos, J.--1 agree. 
Appeal accepted, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Secono Civiu Appeau No. 403-B or 1916. 
September 25, 1917. 

Present: —Sir Henry Stanyon, Kr., A. J. C. 
JAIRAM—Dersyoart No. 3— APPELLANT 
Versus 
DEBIDAYAL SURAJPRASAD ANp 
OTHERS—PLAINTIFF AND DEFENDANTS 


Nos. L AND 2— RESPONDENTS. 

Hindu Law —Inierest—Damdupat, rule of, whether 
applicable to Berar—Mortgage~ Puisne mortgagee, 
liability of, to discharge burden created by morigagor 
subsequent to his mortgage. 

In Berar it has been the practice from time in- 
memorial to apply the rule of Damdupat to all debt 
cases, including mortgage contracts. [p. 790, col. 2] 

A mortgagee cannot have his rights, created on the 
date of his mortgage, impaired by any subsequent 
act oragreement of the mortgagor to which he is 
not a party. [p. 791, col. 2.] 

The plaintiff took a mortgage for Rs. 290 on 18th 
February 1906. On 27th May 1909 defendant also took 
a mortgage from the same mortgagors over the 
same property. On the 20th December 1909 accounts 
were made up between the plaintiff and his mort- 
gagors and the plaintiff took a fresh mortgage for 
the amount of Rs, 300 found due on his mortgage. 
On the 18th February 1913 the defendant brought 
a suit for foreclosure on his mortgage impleading 
the plaintiff as a subsequent mortgagee, but the 
latter elected to fall backon his mortgage of 1906 
and wasconsequently discharged. Defendant obtained 
a foreclosure decree and bəcame the owner of the 
property. On the Ist December 1915 the plaintiff sued 
to enforce his prior mortgage of 1906 and olaimed 
Rs 600 as due to him, using the acknowledgment 
made in the subsequent deed of 20th December 1909 
as the basis of calculating interest under the rule of 
Damdupat: 

Held, that as the mortgagors entered into a fresh 
contract with the plaintiff after the execution of the 
mortgage of the defendant, who was not a party to 
the fresh mortgage executed in favonr of the plaint- 
iff, the additional burden created by that mortgage 
could not be imposed upon him and thaæ@ he was, 
therefore, entitled to redeem the property upon 
payment of Rs. 400, i. e, Rs, 200 principal and Rs. 200 
interest on the basis of the mortgage of 1906. [p, 791, 
col. 2.) 
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Appeal from the decree of the Court of 
the Additional District Judge, West Berar, 
Akola, dated the 23rd of June 1916, in 
Appeal No. 68 of 1916, arising out of 
Civil Suit No. 245 of 1915 in the Court 
of the 3rd Munsif, Akola, dated the 2lst 
of January 1916, 

Mr, M. R. Bobde, for the Appellant. 

Dr. H. 8. Gour, forthe Plaintiff Respond- 
ent, 

JUDGMENT.—The facts material toa 
proper comprehension of the points raised 
in this appeal are few and simple. The 
present plaintiff took a mortgage for Rs, 200 
on the 18th February 1906 (Exhibit P-1), 
The present 3rd defendant took a mortgage 
from the same mortgagors over the same 
property on the 27th May 1909. Then, on 
the 20th December 1909, the plaintiff and 
his mortgagors made up accounts on the 
mortgage of 1906, and a sum of Rs. 300 
. being found due, the plaintiff took a fresh 
mortgage on the same property for that 
sum. On the 1%th February 1918 the 3rd 
defendant sued on his intermediate mort- 
gage and the present plaintiff was joined 
in that suit as a ‘subsequent mortgagee. 
He pleaded his prior mortgage of 1906, 
and .eleated to fal] .back on it; with the 
result ‘that he was discharged from the 
mortgage suit. On the 4th August 1914 
the intermediate mortgagee obtained a de- 
cree for foreclosure against the mort- 
gagors for Rs. 473-10-8 and oosts. This 
‘decree was made final on the 10th August 
1915, and, therefore, so far as the mort- 
gagors were concerned, the present de- 
kondang No. $ hedame the-owuer of the mort- 
gaged property. Oa the lst December 
1915, the plaintif sued to. enforce his prior 
-mortgage of the 18th February 1906, and 
¢laimed Rs, 600 as due to him, using the 
‘acknowledgment made in the subsequent 
deed of 20th December 1909 as the basis 
of ealedlating interest under the rule of 
Damdupat, The Muusif took an absurd 
view of the sase; He held that since the 
plaintiff'bad claimed Damdupat on the amount 
.acknowlédged payable under the latter 
mortgage, the plaintiff must be deemed to 
have ‘sued to enforce that mortgage. He, 
‘therefore, discharged the intermediate mort- 
~gagee (the defendant No, 3) from the suit, 
end, giving a decree for Rs. 600 and 
costs against the mortgagors only, ordered 
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the sale of property which no longer be- 
longed to the judgment-debtors. Such a 
decree was ridiculous. The plaintiff appeal- 
ed, and the lower Appellate Court, while 
correctly holding that the suit is—what 
the plaint showed it to be--a snit to en- 


‘force the mortgage of 1906, considered the 


dictum in Sukalal v. Bapu Sakhuram (1) 
to be applicable so as to justify the 
plaintiff’s claim fər double the amount 
secured by the novation of 1909. The 
3rd defendant has now appealed to this 
Court, and, shortly put, the argument 
advanced on his behalf is that, having 
fallen back on the mortgage of 1906, the 
principal sum sesured by which is Rs. 200, 
the plaintiff cannot, under the rule of 
Damdupat, geb a decree for more tban 
Rs. 400 on account of principal and interest. 

The learned Counsel for the plaintiff- 
respondent realised the foree of this con- 
tention, and endeavoured to meet it in two 
ways. He first cited Madhwa Sidhanta vy. 
Venkataramanjulu Naidu (2) to establish the 
proposition that the rule of Damdupat is 
not applicable to cases of mortgage. This 
contention comes too late. Both parties 
have fought ont this case in the Court 
below upon the assumption that the case 
is one governed by the rule of Damdupat, 
and a new plea of this kind cannot be 
allowed for the first time in second appeal 
Moreover, it is well known that in Berar 
it has been the prastice from time 
immemorial to apply the rule of Damdupat 
to all debt cases, including mortgage con- 
trasts. Again, what the Madras High Court 
laid down was that the Damdupat rule is 
inapplicable to cases of mortgage govern- 
ed by the Transfer of Property Act, 1882. 
The mortgage in suit was executed before 
that enactment was applied to Berar. There- 
fore, this contention of the respondent 
completely breaks down. The other argu- 
ment was. more subtle but after oon- 
sideration, I think that it ought not to be 
allowed to prevail. Before I deal with it, 
1 think it is expedient to distinguish the 
Bombay case which the lower Appellate 
Court so blindly followed. The learned 
Judges of the Bombay High Court held 
that, in the coase of a bond purporting 


(1)2L B. 305; 2 Bom. L. R. 18; 12 Ind, Dec, (n.s.) 738, 
(2) 26 M. 662 at p. 670, 
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to be executed in adjustment of a past 
debt, the principal for the purpose. of the 
rule of Damdupat is the amount of sush 
bond, and not the balance of the unpaid 
principal actually advanced on an earlier 
bond, In that oase the suit was brought 
to enforce the novation, and the learned 
Judges, after an exhaustive and instructive 
analysis of the texts, commentaries and 
usages, pointed out that it was open fo a 
debtor, under the rule of Damdupat, to 
capitalise the arrears of interest and add 
them to the original principal under a 
fresh sortrasct, so as to make the aggre- 
gate sum the principal under the new son- 
tract and a basis for somputing future 
interest to the extent of Damdupat. If 
the present suit had been brought to 
enforce the mortgage bond of 1912, of which 
the principal sum was Rs. 300, made up of 
Rs. 200 original principal and Rs. 100 arrear 
interest, then no doubt Damdupat would 
have permitted a claim for Rs. 600, and the 
Bombay case would have been exactly in 
point. But here the plaintiff abandoned 
the novation which converted his prinaipal 
from Rs. 200 into Rs. 300, and fell back 
on his original bond whereof the principal 
was orly Rs. 200. Therefore, the Bombay 
case has no direct application whatever. 
But it is ingeniously argued that, without 
entering into afresh mortgage, it was open to 
the mortgagor to make an acknowledgment 
and an adjustment whereby to gain further 
time for the payment of his debt. It was said 
that if the mortgagors now sought to 
redeem the mortgage of 1506 they would 
be bound by the adjustment made by 
them in 1912 and the price of redemp- 
tion would be Rs. 600. From this pre- 
‘mise it was argued that the 3rd defend- 
ant, who is a transferee of the mortgagors’ 


equity of redemption, is bound to pay the ., 


same price as his transferors to effect such 
redemption, It eannot be denied that this 
argument has something to be said in 
support of it. Under ordinary siroumstances, 
outside the rule of Damdupat a puisne 
mortgagee who seeks to redeem a prior 
mortgage has to pay interest accrued due 
on the mortgage-debt up to the date of 
redemption; that is to say, he has to 
discharge «a liability a part of which 
acornes after the date of his puisne 
mortgage. But it is glear that whateyer 
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he pays is something whioh fows ont of 
the prior contract, and not ont of any 
fresh contract made between the prior 
mortgagee and the mortgagors, after the 
date of the puisne mortgage, unless he 
himself is a party tothe subsequent ad- 
justment. It seems to me clear that the 
burden imposed by the prior mortgage 
upon a second mortgagee cannot be added to 
by any contract made subsequent to the second 
mortgage by the prior nortgagee and the 
mortgagor behind the back of the second 
mortgagee. In the present case, by 4 
contract, made after the date of the 3rd 
defendant’s mortgage, to which he was no 
party, the mortgagors bound themselves 
to pay compound interest over and above 
the interest provided by the bond of 1906; 
and there seems to be no rule of law or 
equity whereunder that additional burden 
can be imposed on the second mortgagee. 
I do not think that there is any pecu- 
liarity in the rule of Damdupat which 
justifies an exception to the ordinary rule 
that a mortgagee cannot have his rights 
created on the date of his mortgage im- 
paired by any subsequent act or agreement of 
the mortgagor to which he is not a party. 

For the above reasons I allow this appeal, 
and I direct that, so far as the 3rd 
defendant is soncerned, he shall be entitled 
to redeem the plaintiff's mortgage upon 
the payment of Rs. 400 and proportionate 
costs of the suit in the first Court. Costs 
in the lower Appellate Court will be 
sustained by the parties as inourred ; 
and the plaintiff-respondent must pay and 
bear all the costs in this Court. 


Appeal allowed, 


LOWER BURMA CHIEF COURT, 
Friast Civit Appeat No, 15 or 1918. 
June 5, 1918. 

Present:—Sir Daniel Twomey, Kr., Chief 
Judge, and Mr. Justice Ormond. 
SALIKA UMMA AND ANOTHER —- 
DEFENDANTS— APPELLANTS 

VETSUS e 
P. MOOPANATAGATH AMU— 
PLAINTIFF— RESPONDENT, 


Marumakkathayam Law—Muhammadan Taw— 
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SALIKA UMMA V, MOOPANATAGATH AMC, 
Moplas in Burma, law, applicable to—Self-acguired 
property, devolution of. : 

The mere fact that a Mopla, a member of a Tarwad 
governed by Marumakkathayam Law, has lived for a 
short period in Rangoon will make no difference to the 
law applicable to him. His. estate will bo dealt 
with in the same way asif he had lived continuously 
in his native country. [p. 792, col. 2.] : 

The self-acquired property of a member of a 
Tarwad governed by Marumakkathayam Law devol- 
ves upon the Tarwad on his death. |p. 793, col. 1.] 

(Case-law on the subject considered), 


Appeal aguinst the desree of this Court 
on the Original Side in Civil Regular No. 
76 of 1916, 


Mr. P. N. Chari, for the Appellants, 
Mr. Camp7gnac, for the Respondent. 


JUDGMENT.—The parties to this suit 
belong to the Mopla Muhammadan som- 
munity of North Malabar and the sub- 
ject-matter is the estate of their relative 
Moideen Knutti Kaka, who died intestate 
at Rangoon in 1913 leaving self-aequired 
property to the value of Rs. 1,304. After 
Moideen’s death the Ist defendant-appel- 
lant Salika Umma, his widow who was 
living in Malabar, authorised the 2nd 
defendant-appellant Muhammad Kaka to 
apply for Letters of Administration to the 
estate of the deceased at - Rangoon and 
Letters were granted to him. The plaintiff 
in this suit Pakker Mooppantagath Amn is 
the Karnavan of the deceased Moideen’s 
Tarwad. <A Tarwad according to the Cus- 
tomary Law of Malabar is a group of 
persons descended from a common female 
ancestor aud the Karnavan is the eldast 
surviving male of the group, who is the 
manager of the Tarwad. The plaintiff, 
claiming that the property of the deceased 
devolved on the Tarwad according to the 
Marumakkathayam Law of inheritance, 
prayed for a declaration that he only was 
entitled to Letters of Administration as 
manager of the Tarwad and that the 
Lettera granted to the 2nd defendant should 
be revoked, The defendants denied that the 
deceased was an undivided member of the 
Tarwad and further denied that the 
Marumakkathayam Law applied to Moplas 
living in Rangoon, at any rate, as regards 
their self-acquired property, and they al- 
leged that the ordinary Muhammadan Law 
applied to the estate. It has been found 
on the Original Side that the deceased 
* belonged to a Mopla Tarwad governed 
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by the Marumakkathayam Law and that 
the application of that law is not affect- 
ed by the faot that the deceased lived 
at Rangoon. The learned Judge also held, 
following the Full Bench ruling of the 
Madras High Court in Govindan Nair v. 
Sankaran Nair (1), that the self-acquired 
property of a person subject to the Maru. 
makkathayam Law devolved on his death 
upon his Tarwad, and finding that the 
plaintiff was proved to be the Karnavan 
of the Tarwad the Court gave him a de- 
sree for the amount of the estate. The 
defendants appeal. 


Mr. Obari, for tbe defendants, does not 
contest the findings that the deceased 
belonged toa Mopla Tarwad and that the 
plaintiff is the Karnavan of that Tarwad. 
The grounds taken in appeal are that the 
deceased being a Muhammadan, the ordi- 
nary Muhammadan Law should be applied 
unless a special customary law is proved 
by the plaintiff and that although the de- 
ceased in this case belonged to a Tarwad, 
it does not follow that his self acquired 
property lapsea to the Tarwad. Mr. Chari 
urges that the devolution of self-acquired 
property is a doubtful question even among 
Hindus and that even if the decision in 
Govindan Nair v. Sankaran Nair (1) holds 
good as regards Naira (Hindus), it is by 
no means clear that it alao applies to 
Moplas (Mubammadans). He also repeats the 
contention raised on the Original Side that 
in the case of a Mopla dying in Burma 
the ordinary Muhammadan Law should be 
applied. 

Dealing first with the last mentioned 
point we agree with the learned Judge on 
the Original Side that the fact that the 
deceased had lived for 2 or 3 years at 
a time in Rangoon can make no difference 
in his personal law. He remained an 
undivided member of his Tarwad. His 
wife lived all along in Malabar and never 
came to Rangoon. There is no reason for 
dealing with his estate otherwise than it 
would have been dealt with if he had 
lived continuously in his native country. 

In deciding what bis personal law was 
we haye a series of Madras decisions. 
We cannot be bound by the decisions of 


(1) 2 Ind. Cas. 183; 82 M. 351; 6 M, I. T. 106; 19 
M, L, J. 860, 
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the Madras High Court, but the mature 
decisions of that Court on questions of 
customary law in territories within its 
jurisdiction are entitled to the greatest 
possible respect and we should not be 
justifed in differing from any such 
decision except on the clearest proof that 
it is erroneous. The Full Bench gase of 
Govindan Nair v, Sankaran Nair (1) was 
a case between Nairs and not between 
Moplas. The ruling in that case definitely 
re-affirmed the rule laid down in 1864 1865 by 
Mr. Justice Holloway in Kallati Kunju Menon 
v, Palat Erracha Menon (2), according to which 
the self-acquired property of a member of 
a Tarwad governed by the Marumakkathayam 
Law devolves upon the Tarwad on his 
death. The report of the Fall Bench case 
shows that the learned Judges were not 
unanimous and that there is in Malabar 
a considerable body of opinion in favour 
of deviating from the Marumakkathayam 
rule asto the devolution of the self-acquired 
property. But the rule in question has 
been recognised as binding for over 50 
years and the reasons given for re-affirming 
it appear to us to be well considered. The 
ease of Illikka Pakramar y, Kutti Kunhumed 
(3) is an authority to show that in the 
absence of a special custom self-acquired 
property follows the same rule of descent 
in Mopla families governed by the Marn- 
makkathayam Law as in Nair families 
governed by that law, in other words, the 
ordisary Marumakkathayam Law as declared 
in Kallati Kunju Menon vy. Palat Erracha Menon 
(2) applies and the self-acquired property 
devolves upon the Tarwad to which the 
- deceased Mopla belonged. Mr. Chari 
relies upon the following remarks of Mr, 
Justice Subramania Ayyar in the case of 
Assan y. Pathumma (4): “The Muhammadan 
Law must be taken to govern the 
devolution of the separate and exslusive 
property of a Mopla, notwithstanding that 
he is a member of a Tarwad owning 
property subject to Marnmakkathayam Law, 
except where it is shown that the 
Muhammadan Law has, even in regard to 
the separate and exclusive property of such 


(2) 2 M. H.C. R. 162. 
(3) 17 M. 69; 4 M. L. J 14; 6Ind. Dee. {N. s.) 
48. 


(4) 22 M. 494; 9 M. L. J. 37;8 Ind. Deo. (x s.) 353, 
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a person, been superseded by rules estab- 
lished by usage or otherwise’. But the 
property the devolution of whish was in 
question in that case belonged to a person 
who was admittedly governed by the 
ordinary Muhammadan Law and in a later 
case, Kunhimbi Umma v. Kandy Moithin (5), 
the same learned Judge referring to his 
previous ruling in Assan v. Pathumma (4) 
said: “That ocase should not be understood 
as laying down that in every case between 
Muhammadans, in North Malabar, even 
when they are members of a Marumak. 
kathayam Tarwad, the devolution of property 
is governed by the Muhammadan Law 
until the contrary is shown. The question 
will, to a great extent, depend upon the 
sirecumstances of each sase and the 
presumption would often be in favour of 
the Marumakkathayam rule of devolution, 
since we know that, in fact, that rule is 
followed in very many instances by such 
families.’ The only otber case which we 
need refer to is that of Abdulla v. Muirthur 
(6), a case desided by Mr. Justice Sankaran 
Nair who was one ofthe referring Judges 
in the Fall Bench oase of Govindan Nair v. 
Sankaran Nutr (1) already referred to. The 
person whose estate was in question was 
apparently a Mopla, for ifis stated that one 
Moidzeen became Karnavan on his death, In 
that case the learned Judge treated it as 
settled law that self-acquisitions of Moplas 
lapse to the Tarwad according to the ordinary 
rule for Nairs as laid down in Kallatz 
Kunju Menon v. Palat Hrracha Menon (2) 
and re-affirmed by the Fall Bench ruling in 


Govindan Nair v. Sankaran Nair (1). 


In the present case the widow has set up 
no special custom by which the self-acquired 
property in her late husband’s family 
death in a manner 
diferent to that of self-acquired property 
among Moplas in general, The defendants 
produced only one witness Abdulla Kaka, 
He is an interested witness, as he belongs 
to the widow Salika Umma’s Tarwad. Hig 
statement that the deceased was not governed 
by Marumakkathayam Law is clearly false. 
He professes himself to bə governed by 
the ordinary Muhammadan Law, but he 

@ 

(5) 27 M. 77. 


(6) 17 Ind. Cas. 429; 28 M. L, J. 687; 12M, L.T, 
497; (1912) M. W. N. 1164. 
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admits that if he died his wife and 
children would not get his property 


according to the law as administered in 
Cannanore and he has made a Will in favour 
of his wife and children so as to pre- 
vent his  self-acquired property from 
lapsing to hia Tarwad when he dies. On 
the other hand the plaintiff produced a 
number of witnesses to show that the 
family of the deceased is an ordinary 
Mopla family subject in all respests to 
the Marumakkathayam Law of inheritance, 
and there is no reason to believe that the 
Marumakkathayam rule as to the devolution 
of self-acquired properly does not apply to 
that family. 
The appeal is dismissed with costs, 
Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. i 
Secoxnp Civin Arrear No, 795 or 1907. 
October 12, 1908. 

Present: —Mr. Drake-Broskman, J. C. 
MADHO RAO BHAU JAMINDAR— 
Puatnrire— APPELLANT 
VETSUS 


GOVINDBHAT BRAHMIN— 


DrFENDANT— RESPONDENT. 

Landlord and tenant- Lease, permanent— Rent, 
change in rate of, effect of-—Appeal, second— Court, 
quhether bound by inferences druwn by lower Court— 
Word, meaning of, whether question of fact— Rights of 
parties, how to be determined, 

A mere change in the rate of rent does not 
necessarily extinguish the original grant, and the 
mere fact that the rent is once enhanced does not 
incapacitate the lessee from showing that the 
ar grant was intended to be permanent. [p. 795, 
col, 1, 

Where the origin ofa lease is known and the 
circumstances under which it was given and the 
subsequent conduct of the parties show with certainty 
that the grant was perpetual, a mere change in the 
amount actually paid to the lessor “would not put 
an end to the original lease. [p. 796, col. 1.] 

Where more inferences-than one are legally open to 
a Court, éhe High Court in second appeal cannot 
refuse to be bound by that drawn in the Court below. 
Fp. 798, col. 2.] 
© The-meaning of a word isa question of fact, not 
of law. [p. 795, col. 2.] 


INDIAN OASHS. 


[1912 


The rights of the parties to a suit must he 
adjudicated upon as they existed at the time when 
the action was brought [p. 796, col. 1.] 


Appeal against the deeree of the District 
Judge, Bhandara, dated the 29th July 
1907, in Civil Appeal No. 80 of 1907, 
arising out of Civil Suit No. €09 of 1903, 
in the Court of the Sabordinate Judge, Bhan- 
dara, dated the 15 Marsh 1907, 

Messrs. J. Mittra, V. R. Pandit, R. B., and 
G. B. Gokhale, for the Appellant. 

Sir Bipin Krishna Bose and Mr. V. M. 
Jakatdar, for the Respondent. 


JUDGMENT — This second appeal arises 
out cf a snit brought by the Zemindar of 
Amgaon to eject the defendant from Mousa 
Kopitala on the ground that he isa theka- 
dar holding over after notice to quit. 
The defendant claims to be a permanent 
lessee by virtue of a grant to ‘his father 
by the plaintiff’s predecessor-in-title, 
Chimna Bhau, and it is common ground 
in this Court that the burden of proving this 
claim is on the defendant. ET 

The defendant relied on the patta which 
forms Exhibit D.1 of the first Court's 
record. This bears date 1263 Fasli which 
corresponds to 1853-54 A.D Acsording to 
the defendant he has ever -since paid only 
Rs. 35 per annum as rent, that being the 
figure described as makta in the document. 
The plaintiff, on the other hand; alleged 
that ‘the defendant’s connection with the 
village did not begin till 1867 and that 
the lease then given was expressly or impliedly 
renewed from year to year. The first 
Court found that no payment in excess of 
that fixed by the patta was established and 
that in view of the defendant’s long pos- 
session at the original rate of rent and 
the plaintifi’s conduot in not seeking to 
eject him till 1903 the lease was a per- 
manent one. In appeal the learned Dis- 
trict Judge held that in 1867 the rent was 
raised to Rs. 8240, being Rs. 75, the 
kamil jama assessed at the Settlement of 
1855, and Rs. 7-4-0 for cesses, but con- 
cluded nonetheless from the -defendant’s 
long possession and from the plaintiff’s 
conduct that the lease was a perpetual 
one. 

In seecnd appeal it is contended ‘on the 
plaintiff's behalf that the defendant’s pos- 
session sould nob be referred to the 
patia after the rent was raised in 
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1867, that the inferences drawn from the 
plaintiffs conduct are unjustifiable and 
that the claim shonld have been decreed 
on the finding that the original rate of 
rent was varied. On behalf of the re- 
spondent it is urged that the use of the 
word makta in the patta itself indicates a 
permanent grant and that the various 
rights given by that document also point tothe 
same conclusion. 

The only authority sited on the appel- 
lant’s behalf to support the proposition that 
a mere change inthe rate of rent neces- 
sarily operates to extinguish the original 
grant is Winterscale v. Sarat Chandra Banerjee 
(1). In that case, however, the document relied 
on by the lessee resisting ejectment was 
held not to be a new grant but merely a 
recognition of an existing one, and the teu- 
ancy was in tke circumstances held to be 
of a permanent nature. In the course of 
the judgment Maclean, ©. J., said: 
“The mere fact that a landlord for a 
series of years has not thought fit to 
enhance the rent, cannot, as against him, be 
taken to have the effect of sonverting 
that which was not a permanent lease into a 
permanert lease”, 

But I fnd nothing in any part of the 
judgment to support the proposition that 
if ihe rent is once enhanced the lessee 
is incapasitated from showing that the 
original grant was intended to be perma- 
nent. It seems to me that the Distriost 
Judge should have come to some conclusion 
‘as to the siraumstanse in which the enhance- 
ment was effected. And I have serious 
difficulty in accepting it as definitely found 
‘that the higher payment was made under 
an entirely new arrangement with the 
Zemindar, seeing that towards the close of 
his judgment the learned Judge describes 
the defendant as having been in possession 
for upwards of 50 years “at afixed rent.” 
The appellate judgment is further defective 
in that it omits to decide upon the mean- 
‘ing of the word makta, though there exists 
‘material in the Settlement Reports of the 
‘Nagpur District (1869-1899), in the Glossary 
‘cof Vernacular Judicial and Revenue Terms 
issued by the Government of India (Depuart- 
ment of Revenue, Agriculture and Com- 
merse) in 1874, in the introduction to the 


- C1) 80. W. N. 155. 
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Central Provinces Settlement Code and in 
Baden Powell’s Land Systems of British 
India (Volume II, page 477, and Volume II! : 
page 292) upon which a decision might 
be based. The meaning of a word is a 
question of fact, not of law, and it was 
clearly the duty of the Courts below to 
interpret the dosument on which the defend- 
tn oper a title, after determining 
wi e aid of the parties the meanin 
doubtful word. oe 

The conduct of the plaintiff upon whioh 
the District Judge laid special Stress ig 
evidenced by the dosuments which form 
Exhibits D-9* and D-15 of the first Court’ 
record. As to the former the appellant’s 
learned Counsel contends that it indicates 
& pure misapprehension of the defendant's 
position, which is certainly not that of a 
Malguzar or of an inferior proprietor, Hx. 
hibit D-9 is translated in the lower Appel. 
late Court’s judgment and no donbt shows 
that the Zemindar wrongly regarded his 
lessee as an inferior proprietor, But the 
fact of so regarding a man is inconsistent 
with the position now claimed and as 
such is good evidence that sugh a position 
is not the actual one: see section 11, Indian 
Evidence Act. The same remark applies to 
Exhibit DJ5 which has been translated 
for the purposes of this appeal: the fact 
that the Zemindar wished his lessee to 
have protected status (pakka theka), if taken 
alone, would be explicable on the theory that 
the lease was one from year to year only; 
bnt regarded in the light ofall the other oir. 
cumstances and in particular of Exhibit D-8,the 
notice to quit dated , the 6th May 1903 which 
rests the title to eject solely on the lessee’s 
failnre to obtain protected statua from the 
Settiement Officer, the desire is certainly 
more compatible with a belief that the 
existing lease was not of the uncertain 
kind now sontended for. Where more than 
one inference is legally open, a Court can. 
not in second appeal refuse to be bound 
by that drawn in the Court below; per Farran 
C, es * in Rajaram vy, Ganesh (2), 

e case is one of the kind to whi 

the dictum of the Privy Coungil at i 


(2) 21 B. OL at p. 94; 11 Ind. Dec. (N. @) 63, 





aac ee 
*Not D-S as cited in the lower Appell ? 
jademoni, ppellate Court’, 
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130 of the report in Tulshi Pershad Singh 
v. Ramnarain Singh (3) applies. The 
origin of the lease is known and according 
to the Courts below the sireumstances un: 
der which it was given and the subsequent 
conduct of the parties show with certainty 
that the grant was perpetual. So far as 
I am aware, there is no authority for 
the proposition that a mere change in the 
amount actually paid to the lessor would 
put an end to the original lease. Neither 
party chose to tell the truth about what 
happened in 1867 after a kamil jama was 
for the first time fixed after the establish- 
ment of British rule, and the position seems 
to be that both sides assumed the liability 
of the lessee to pay that kamil jama. 
Nor do I feel at all pressed by the 
fact that when after the institution of the 
suit ont of which this appeal arises, the 
defendant applied to the Deputy Commissioner 
for protected statushe was merely granted 
occupancy rights in the sir under the 
second proviso to sub section (1), section 
65-A of the Land Revenue Act. The rights 
of the parties to a suit must be adjudicat- 
ed upon as they existed at the time when the 
action was brought: see Ramanadan Chetty v. 
Palikutti Servai (4), Purkhit Panda v. Ananda 
Gaontia (5). So far as they go, the terms of the 
lease certainly favour the presumption that the 
transaction was by no means an ordinary 
one with the parties at arm’s length and 
it would, therefore, serve no useful pur- 
pose to remand the case for a detailed 
consideration of those terms by the lower 
Appellate Court. 

The appeal fails and is dismissed with costs 
In the Courts below costs will be borne as 
already ordered. 

Appeal dismissed. 

(2) 12 0. 117; 12 I. A. 205; 9 Ind. Jur. 433; 4 Sar. P, 
O. J. 646; 6 Ind. Dec. (N. 8.) 80 (P. C.1. 
(4) 21 M. 288 at p. 290; 8 M. L. J. 121; 7 Ind. Dec, 


(x. s.) 559. 
(5) 12 0. W. N. 1086 at p. 1039;80. L. J. 116. 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decree 
Nos, 2932 anp 8013 or 1913. 

May 9, 1913. f 

Present :-Mr. Justice Teunon and Mr. 

Justice Richardson. 
HUSAN MEA BARA BHUIA AND OTHERS — 
DEFENDANTS—APPELLANTS 
versus 
Hazi NAUN MEA CHOWDHURY AND 
OTHERS—-PLAINTIFFS — RESPONDENTS, 


Limitation Act (IX of 1908), Sch. I, Art. 120— 
Declaration of title, suit for—Plaintif?s name omitted 
from Settlement Records —Limitation, commencement of. 

Plaintiffs’ names as co-sharers in certain lands 
having been omitted from the Settlement Records, 
they brought a suit for a declaration of their title: 

Held, that limitation under Article 120 of Schedule 
I of the Limitation Act did nob commence to run 
against the plaintiffs from the date of the omission 
of their names from the Settlement Records but from 
the date when their title was challenged by the 
defendants. [p. 797, col. 2.] 


Appeals against the decrees of the 
District Judge of Cachar, dated the 10th 
July 1913, reversing those of the Munsif, 
Hailakandi, dated the 29th June 1912. 


FAOTS.—These two appeals arose out of 
two suits for declaration of title to some plots 
of land covered by some dags of the current 
Settlement corresponding to some dags of the 
previous Settlement (1883). The plaintiffs’ 
case was that in the last Settlement (1883) 
Duna and Naun had a 4-annas share in these 
plots. In the current Settlement their 
names being omitted in the kucha patta 
they filed an objection with one Suna 
Mia who was a purchaser. A munsarim was 


deputed, who gave a report in their 
favour recommending that their names 
sbould be included in the patta. Think- 


ing that the mistake had been rectified 
they took no further astion in the matter, 
Afterwards cn the death of Duna when 
his heirs applied. for the substitution of their 
names, they learned in the mutation pro. 
ceedings in 1909 that the names of Duna 
and Naun had not been: entered in the 
jammabund:, As the plaintiffs’ co-sharers, 
the defendants Nos. 1, 2 and 3, did not 
agree to acknowledge the plaintiffs’ title, 
they filed the present suit. The defendants 
denied plaintiffs’ title and possession in 
the plots in snit. They contended that 
the suit was barred by limitation. inasmuch 
as} the plaintiffs being aware of the 
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omission of their names from the Settle- 
ment papers in 1900 took no steps until 
1910, when the present suit was filed. 
They also pleaded 12 years’ adverse 
possession, 


The first Court, holding that the period 
of 6 years under Article 120 of the Limi- 
tation Act applied, held that the suit was 
barred on the ground that the plaintiffs 
must have known at the time when the 
munsarim’s report was submitted that that 
recommendation for the Settlement with 
them was not acted upon by the Revenue 
Authorities. 


The lower Appellate Court reversing the 
desision of the first Court held that 
such knowledge could not be presumed, and 
the evidence in the case supported the 
plaintiffs’ contention that they were 
unaware of the failure to enter their 
names in the jammabundi. 16 held that 
the suit was not barred by limitation 
under Article 120 of the Limitation 
Act, nor could it be barred by more than 
12 years’ adverse possession, as the plaintiffs’ 
possession under the old Settlement up to 
1900 was admitted. The lower Appellate 
Court, holding that the plaintiffs had a 
right to re-settleament in 1900 which they 
sought to establish in these suits, deoree 
the appeals. 

Against the above desision of the lower 
Appellate Court the defendants preferred 
this appeal to the High Court, 


Babu Bepin Behari Ghose, Junior (with him 
Babus Brojo Lali Ohakradurtity and Gurudas 
Sinha), for the Appellants.—The learned 
Judge has erred in holding that there was a 
mistake without finding whose mistake it was 
which the plaintiffs challenged. 

The learned Judge has also erred in 
holding that there is an admission by the 
defendants of the possession of the plaintiffs, 
If the Pleader makes an admission on a ques- 
tion of fact whieh is nof on the record, 
the client is not bound by that admission. 


The suit as framed is substantially 
for correction of a mistake committed by 
the Settlement Officer, but what that mistake 
is has not been found by the Court 
of Appeal below. The Civil Court cannot 
question the validity of a Settlement made 
under section 154 (1) (A) of the Assam 
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Land Revenue Code. See also section 11 of 
Regulation I of 1883. 

The suit has been brought by the 
plaintiffs basing their cause of action on 
the date of the discovery of the mistake, 
but their cause of action accrued on the 
date of the patiah. The suit is clearly 
barred by limitation: see Articles 96 and 
120 of the Limitation Act, 

[TrunNon, J.—Would the 
barred if Article 120 applies. | 

Yes. The plaintiffs’ cause of action 
accrued trom tbe date of the pattak, so 
unless there is some. fraud or geonceal- 
ment as contemplated by section 18 of 
the Limitation Act the suit is time-barred. 

Babu Jyoti Prasad Sarvadhikari (with him 
Babu Jnanendra Nath Dutt), for the Respond- 
ents.—It is immaterial whether Article 96 or 
Artisle 120 applies to this case. Under 
Article 120 time will not run unless the 
defendants interfered with the plaintiffs’ 
right on the basis of the false entry. 
There is, however, some difference of 
opinion as regards the question whether 
Article 96 or Article 120 is applicable in 
a oase like this, but in the majority of 
cases it has been held that Article 120 
applies. Time does not, however, run 
unless something is done under oolour of 
the false entry. Refers to Dina Nath 
Das v. Rama Nath Das (1), Sheopher 
Singh v, Deo Narain Singh (2) and Rahmat- 
ullah v. Shumsuddin (8). 

Babu Bepin Behari Ghose, in reply. 

JUDGMENT.—In these appeals, as we 
understand the judgment of the Distriat 
Judge, his finding is that the title of the 
plaintiffs was not challenged until the year 
1909 or 1910. Applying then the provisions 
of Article 120 of the Limitation Act to the 
aase, we find that the learned Judge is right 
in his conclusion that the suit was not time- 
barred. It has also been suggested before us 
that the District Judge is in error in stating 
that the plaintiifs’ title and possession up 
to 1900 was admitted. If that be a 
mistake, the proper course for the defend. 
ants-appellants to take was to apply for 
a review of judgment. In this view these 
appeals are dismissed with costs. 

Appeals dismissed, 


suit be time- 


(1) 34 Ind. Cas. 702; 23 O. L. J. 561, æ 
(2) 17 Ind. Cas. 675; 10 A. L. J. 413. 
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MANGAL SINGH YV. BUDRO, 
PUNJAB CHIEF COURT. 
First Civin Arrea No. 2791 or 1914. 
May 23, 1917. 
Present :—Mr. Justice Shadi Lal and 
Mr. Justice Broadway. 
MANGAL SINGH AND oTasrs— 
DEFENDANTS-— APPELLANTS 
VETSUE 
Musammat BUDHO AND ANOTHER-—- 


PLAINTIFFS— RESPONDENTS. 
Custom—Suecession—Jats of Mauza Galwehra, 
Lahore district—Daughter v, collaterals—Non-ancestral 


property, b 

Among Jats of Mauza Galwehra in the Lahore 
District no custom exists whereby a daughter is 
excluded by the collaterals, however remote, in 
succession to non-ancestral property. [p. 800, col. J.] 


First appeal from the decree of the 
Subordinate Judge, Ist Class, Lahore, dated 
the 28th October 1914, decreeing the claim. 

Mr. Beechey and Lala Balwant Raz, for 
the Appellants. 

Mr. Dina Nath Mehra, Lala Mote Sagar, 
R. 8., and Lala Dhanpat Rat, for the 
Respondents. 


JUDGMENT.—The suit out of which 
this appeal has arisen was instituted on 
llth August 1918 by Musammat Budho and 
Mian Amin-ud-Din against Buta Singh and 
others, and in it the plaintiffs claimed pos- 
session of 1,890 kanals 16 marlas of land 
situate in Manza Galwehra. 


The averments in the plaint were that 
the land in suit originally belonged to one 
Jowala Singh who died some thirty years 
before suit; that on his death he was suc- 
ceeded by his widow Musammaét Sahibdevan 
who held this land; that Musammat Sahib- 
devan died abont a year before suit (May 
1912) when the land was taken possession 
of by Musammat Budho, plaintiff No. 1, 
the daughter of Jowala Singh and Musam- 
mat Sahibdevan, who cultivated the same 
through her husband Jagat Singh; that a 
month before suit the defendants had taken 
forcible possession of the said land and 
refused to give it up; that Musammat Budho 
had sold a one-third share in this land 
to Mian Amin-ud-Din, plaintif No. 2, and 
that the plaintiffs were entitled to eject 
the defendants and obtain possession for 
themselves. 

On 14th October 1913 Bahadur Singh, 
defendant No. 3, Kala Singh, defendant 
No. 7, Buta Singh, defendant No, 1, and 
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Musammat Indi, widow of Lebna Singb, 
defendant No. 2, filed a joint written statz- 
ment (page 20, paper-book), in which they 
pleaded that the plaintiffs had no concern 
with the land in dispute because the defend- 
ants were the reversionary heirs of Jowala 
Singh. It will be seen that this set of 
defendants did not challenge the averment 
in the plaint to the effect that Musam- 
mat Budho was tha daughter of Jowala 
Singh, 

On the same date, 14th October 1913, 
Mangal Singh, defendant No. 8, Hakim Singh, 
defendant No. 9, Wadhawa Singh, defend- 
ant No, 10, Kundan Singh, defendant No. 
11, Chubar Singh, defendant No. 12, Arur 
Singh, defendant No. 13, and Mangal Singh 
II, defendant No, 14, a second set of de- 
fendants, filed a joint written statement in 
which they pleaded inter alia (pages 21-22, 
paper book) that Musammat Budho was not 
the daughter of Jowala Singh, that the 
defendants were the collaterals of Jowala 
Singh and as such entitled to the land in 
suit which was in their possession; that 
even if Musammat Buadho were found to 
be the legitimate daughter of Jowala Singh, 
the defendants as his collaterals excluded her. 

On 8rd November 1913 a replication on 
behalf of the plaintiffs was filed in Court (page 
24, paper-book), in which the pleas of the 
defendants referred to above were traversed 
and it was again averred that Musammat 
Budho was the daughter of Jowala Singh 
while it was denied that the defendants 
were his collaterals. It was also urged- 
that even if they were collaterals they did 
not exelude the daughter Musammat Budho, 
inasmuch as the land was not ancestral. 

On 25th November 1913 the following 
issues were settled : — 

1. Is the land in suit ancestral, t.e., was 
it originally the property of the common 
ancestor of Jowala Singh and of the de- 
fendants ? 

2. Is Musammat Budho the daughter of 
the last male owner Jowala Singh ? 

3. If so, and if the land is ancestral, is 
Musammat Budho, or are the defendants, the 
rightful heirs of Jowala Singh P 

On 16th January 1914 a written state- 
ment was filed by Hazara Singh and 
Wadhawa Singh, son of Gopal Singh, defend- 
ants Nos. 4and 5,in which they admitted 
that Musammat Budho was the daughter 


“ “deserted place was given 
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of Jowala Singh, but pleaded that the de- 
fendants as . collaterals of Jowala Singh were 
entitled to the land in suit in preference to 
Musammat Budho. 

The learned Subordinate Judge held that 
Musammat Budho was the daughter of 
Jowala Singh (issue No. 2); that the pro- 
perty was not ancestral (issue No. 1); and 
that as defendants had failed to show in 
what degree. of relationship they were re- 
lated to Jowala Singh they did not exclude 
Musammat Budho who was the rightful 
owner (issue No. 3). He accordingly 
decreed the plaintiffs’ suit. Against this decree 
some of the defendante, viz., Mangal Singh 
I, Wadhawa Singh, Kundan Singh, Chuhar 
Singh, Arur Siagh, and Mangal Singh II, 
alone have preferred this appeal through 
Mr. Beechey and we have heard Mr. 
Moti Sagar” on behalf of the plaintiffs res- 
pondents. 

On behalf of these appellants it was con- 
tended before us : — 

(1) that it had not been proved that 
Musammat Budho was the daughter of Jowala 
Singh ; 

(2) that defendants were, as a matter of 
fast, the collaterals of Jowala Singh and 
entitled to suoceed to the land which was 
ancestral ; 

(3) that as sach collaterals the defendants 
excluded Musammat Budho even if it were 
held that she was the daughter of Jowala 
Singh. 

It will be convenient frst to take up 
the question whether the land has been 
shown to be ancestral and whether the 
defendants are Jowala Singh’s collaterals. 
In this oonnection our attention was drawn 
to the pedigree-table relating to Mauza 
Galwehra (printed at pages 6—16 of the 
paper-book}. From paragraph 1 of the 
declaration of the proprietors (page 14) it 
appears that in 1867 when the pedigree- 
table under consideration was prepared, it 
was stated that this village had been 
founded by one Galwehra some 400 years 
previously; that it remained abad for about 
' 288 years when in the time of Nadir Shah 
the village was deserted and the inhabitants 
moved off to various villages; that this 
village remained deserted for a period of 100 
years or so and that in Sambat 1862 
in the reign of Maharaja Ranjit Singh this 
as a jagir to 
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Sardar Hem Singh at whose request Sawan 
Singh, Gurdit Singh, Didar Singh, Gulab 
Singh, Charat Singh and Sahib Singh left 
the villages where they were living and 
refounded Mouza Galwehra retaining this 
name. The land pertaining to this village 
was divided into five patits or tarafs, a 6th 
being formed owing to the purchase of some 
of the land by Hafiz Muhammad. The 
headings of the entries relating tu each of 
the five tarafs show that Sawan Singh 
and the others who refounded this vil- 
lage at the request of Sardar Hem Singh 
claimed to bs collaterals, but there is no- 
thing to show in what manner they are 
related inter se. We do not think that the 
oral evidence on the record can be regarded 
as of any weight, but in our opinion it 
may safely ke assumed that the defendants 
are related to one another though the degree 
of their relationship it is impossible to 
ascertain, It cannot, therefore, be predicated 
with any degree of certainty that the land 
in suit was ever held by the common ane 
cestor in the remote past. There is ng- 
thing to indicate what lands pertained to 
this village when it was first founded 
some 450 odd years ago; and, therefore, 
though we find that the defendants are 
collaterals of Jowala Singh we are unable 
to hold that the land in suit is ancestral 
qua them, 

The next question for determination is 
whether the defendants can exclude Afusammat 
Budho assuming that she was the daughter 
of Jowala Singh. It was contended before 
us that according to custom collaterals, 
however remote, excluded daughters, and 
we were referred to the Customary Law 
of -the Main Tribes in the Lahore District 
by G. ©. Walker, page 10, and the Qus- 
tomary Law of the Lahore District by 
R. C. Bolster, page 33. At page 10 of the 
former work it is stated that among Jats 
daughters have no right of inheritance. 
At page 33 of the second work it is stated 
that among Jats daughters are excluded by 
male lineal descendants through males, how- 
ever distant. But the learned author has 
noted that modern feeling combined with 
the growth of personal as against som- 
munal ideas of ownership tends to let 
daughters inherit to the exclusiowof agnates 
five, and in some cases more, generations 
distant. It will thus be seen that the 
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“broad custom alleged has of recent years 
been modified and in the present case there 
is no proof that in Mauza Galwehbra this 
broad custom is adhered to, whereas the 
evidence produced by the defendants tends 
to show that there has been a modification. 
For instance, while D. W. Bhan Singh 
(page 35) states that a collateral even of 
the 100th degree will succeed in preference 
to a daughter, D. W. Chatar Singh (page 
86) states that collaterals “of 10th or 12th 
degree but not of a remoter degree can 
succeed”, although he ends his statement 
by saying that daughters can never succeed 
even if there were no collaterals, Indeed 
the statement of the witnesses for the de- 
fendants on this point of custom is singu- 
larly wanting in definiteness and carries 
no conviction to our minds. In our opinion 
the custom set up has not been proved 
to exist in this village and we hold 
accordingly. 


That Jagat Singh, husband of Musammat 
Budho, was at one time in possession of 
the land in suit cannot be seriously dis- 
puted, The report made by Mangal Singh, 
son of Mebr Singh, on lst May 1913 (page 
-3, paper-book) clearly shows that Jagat 
Singh and his cousin Dhara Singh were 
dispossessed by the defendants of a portion 
at least of this land. We accordingly hold 
that though the defendants are collaterals 
of Jowala Singh, the degree within which 
they are related to him is unknown, and, 
having regard to the history of the village, 
must be exceedingly remote, and that it 
has not been proved that the land in suit 
is ancestral gua the defendants. Further, 
no custom has been established by which 
in Mauza Galwehra a daughter is excluded 
by collaterals, however remote they may be. 


There remains only the question whether 
‘Musammat Budho was the daughter of 
Jowala Singh, for it must be admitted 
that if she was not, then even though the 
collaterals forsibly evicted her, her suit oap- 
not succeed as she would have no shadow of 
a title to warrant the dispossession of those 
in actual possession of the land. Now it 
is ap admitted fact and has also been estab- 
lished by the evidence on the record that 
MusammaP Sahibdevan was a widow when 
she same to live with Jowala Singh and 
that she had at least one daughter by her 
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former husband. We may say at once that 
in our opinion there can be no doubt that 
Musammat Sahibdevan lived with Jowala 
Singh as his wife and not as his mistress 
and that if Musammat Budho was begotten 
by Jowala Singh she is legitimate. Indeed 
the question of her legitimacy was not 
seriously attacked by Mr. Beechey. On the 
death of Jowala Singh Musammat Sahibdevan 
obtained possession of the land us his widow 
and we accordingly hold that she was the 
wife of Jowala Singh. 

Next, it is also admitted that the daughter 
of Musammat Sahibdevan by her former 
husband was Musammat Chandin. It is, 
however, urged that Musammat Budho was 
also a daughter by her former husband 
and was, therefore, also a pichhlag daughter 
of Jowala Singh. The onus of proving that 
Jowala Singh was her father was placed 
on Musammat Budho and the evidence 
produced by her is to be found at pages 
27—81 of the paper-book. Mr. Beechey took 
us in detail through this evidence and con- 
tended that it was entirely worthless, while 
he urged that the evidence in rebuttal 
(pages 35 and 36) was convincing. Mr. 
Moti Sagar, however, contended that the 
evidence for the plaintiffs was reliable 
whereas that for the defendants was entirely 
valueless. We may say at once that in 
our opinion the oral evidence in the case, 
taken by itself, would searcely be sufficient 
to prove or disprove the case set up by 
either side, though perhaps the weight of 
evidence is somewhat in favour of the plaint- 
iffe’ story. 

There is, however, a certain amount of 
documentary evidence which requires con- 
sideration. The first piese of such evidence 
is a complaint filed by Wadhawa Singh, son 
of Nihal Singh, (one of the appellants) on 
25th November 1913 against Mian Amin- 
ud-Din and others under section 107, Crimi- 
nal Procedure Code. In this Musammat 
Budho is clearly and unequivocally des- 
sribed as a daughter of Jowala Singh. Mr. 
Moti Sagar contended that this was a 
valuable admission and considerably streng- 
thened the oral evidence. Mr, Beechey, 
however, urged that no weight should be 
attached to this document, as it should be 
held that the description of Musammat Budho 
as the daughter of Jowala Singh had been 
erroneously entered by the petition-writer 
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He also urged that this admission was 
opposed to the written statement filed by 
Wadhawa Singh in conjunction with Mangal 
Singh and others on 14th October 1913 and 
that in any event as an admission it was 
only binding on Wadhawa Singh. We, how- 
ever, are unable to see any reason for 
thinking that the petition-writer did not 
write down exactly what Wadhawa Singh 
told him, and it appears to us far more 
probable that Wadhaywa Singh fixed his 
thumb mark tothe written statement ag a 
matter of form without fully realizing or 
even knowing what pleas had been raised 
ou his behalf by his Counsel. No doubtas 
an admission it is binding on him alone, 
but it is nevertheless a piece of evidence 
corroborative cf and supporting the oral 
evidence produced by the plaintiff and as 
such renders that evidence more worthy of 
eredence, 

The next piece of evidence consists of the 
written statements filed by Babadur Singh and 
others (page 29, paper-book). In this, this set 
of defendants while distinctly claiming to 
be entitled to the land as collaterals did not 
deny the relation alleged and must, therefore, 
be held to have admitted it. This also lends 
support fo the oral evidence in the case. 
Again, Kala Singh, Hukam Singh and Mal 
Singh (pages 33,30 and 31 respectively) have 
admitted the relationships in Court. Mr. 
Beechey contended that these persons were 
clearly actuated by malice and enmity against 
the present appellants. Doubtless this is 
the case, but it must be borne in mind that 
they had nothing to gain by falsely admitting 
that Musammat Budho was the daughter of 
Jowala Singh. They undoubtedly contested 
the claim on the ground of their relationships 
and oustom in the Court below. Their 
admissions, therefore, cannot be ignored and 
lend further support to the case for the 
plaintiffs. Again, there is the statement of 
D. W. Kesar Singh (page 32 at page 33, 
line 4) in which he is recorded as having 
stated that Jowala Singh's land was in- 
berited by his son-in-law, and this can refer 
only to the husband of Musammat Budho 
as itis not alleged that Jowala Singh left 
any other daughter. Again, we think there 
is considerable force in Mr. Moti Sagar’s 
contention that the fact that Musammat 
Budho and her husband lived with Musammat 
Sahibdevan till her death whereas Musammat 
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Chandin and her husband did not do so’ 
strongly indicates that Musummat Chandin 
alone was Jowala Singh’s pichhlag daughter 
and that Musammat Budho was begotten by 
him. This difference in the treatment of 
Musammat Budho and Musammat Ohandin by 
their mother appears to us to be of importance 
aud to lend strength to the oase for the 
plaintifis that she was the daughter of 
Jowala Singh. This treatment, taken with 
the oral evidence and the pleadings, ad- 
missions and statements of some of the 
defendants, points strongly to the conclusion 
that Musammat Budho was as a matter 
of fact the daughter of Jowala Singh and 
lends considerable forse to the case advanced 
by Musammat Budho. It was urged that 
probably the reason why Musammat Chandin 
did not live with her mother was that she 
was married in Mauza Ghunanke, some 20 
kos distant from Mauza Galwehra; but it 
appears that Jagat Singh, husband of 
Musammat Budho, was also originally resi- 
dent of Mauza Ghunanke (page 30, line 30). 
It would, therefore, seem that when Jagat 
Singh married Musammat Budho he mig- 
rated to Maura Galwehra in order to look 
after the land which his wife would ulti- 
mately inherit from her father and which 
was then in the possession of her mother. 
In these circumstances we consider that 
the Court below has rightly held that 
Musammat Budho was the daughter of Jowala 
Singh. 

The appeal, therefore, fails and 
missed with costs. 


is dig- 


Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Civit Revision APPLIGATION No. 51 or 1918, 
May 2, 1918. 
Presont:—-Mr. Lindsay, J. C. 
JAGDAT—Darenpant—AppLicant 
VET BUS e 
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Provincial Small Gauses Courts Act IIX of 1887), 
Sch. Il, Art. 85, cl. (i) —Jurisdiction of Small Cause 
Court—Damage to wall caused by diversiun of water 
course, compensation for, suit for, 
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A claim for damages cansed to the wall of the 
plaintiff by the defendant’s diversion of his own 
water course is not a suit falling within. the scope 
of Article 35, clause (4) of Schedule IL to oe Small 
-Causes Courts Act. ° 


Application for revision of the face of the 
-Additional Munsif, Fyzabad, exercising 
‘Small Canse Court powers, dated the 31st 
“January 1918. 

Mr. P. N. Rozdon, for the Applicant. 

JUDGMENT,—I have heard Counsel in 
support of this application and I have also 
examined the record. In the first place, 
the record does not show that the Court 
declined to examine any witnesses of the 
defendants who were present in the Court. 
On the. contrary, the note on the record 
is that after.examining one witness the de- 
fendant closed his case. As for the argument 

that the suit was not triable in a Court of 
` Small .Causes, I accept ths ruling which 
was followed in the -Court below and which 
is reported as In re Hausambhai Abdulabhaz 
(1). I agree that a claim for damages caused 
to the wall of the plaintiff by defendant’s 
diversion of his own water course is not 
a suit falling within Article 35, clanse (z) of 
the Schedule to the Small Causes Courts Act 
(IX of 1887), The spplication for revision 
ig dismissed. ; 

Application dismissed. 


(1) 20 B. 283; 10 Ind. Dec. (N. 8.) 747. 
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OALCUTTA HIGH COURT, 
ÅPPEAL PROM APPELLATE Decree No. 2470 
or 1916. 

May 13, 1918. 

Present :—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
BHAGABAN CHANDRA KAIBARTA 
DAS-~— DeFenpant—APPELLANT 

versus 
ISHAN CHANDRA KAIBARTA DAS— 


PLAINTIFF——ReESPONDENT. 

Civil Procedure Code (Act V of 1908), 8. 97—Appeal 
from Weliminary decree after final decree passed, 
maintainability of —Limitation Act (IX of 1908), 8. 6 
~~Transferee from minor, whether can take advantage 
of section. 

An appeal against the preliminary decree in a 

partition suit, preferred after the final decree is 
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passed but before itis signed or drawn up, is not 
incompetent inasmuch as the appellant being 
unable to geta copy of the final decree, the only 
decroe which he can appeal against is the pre- 
liminary decree. The right of appeal given by 
section 97, Civil Procedure ‘Code, is not taken away 
by the mere fact that the Judge has passed a final 
decree. |p. 808, col. 2.] 

A purchaser of a property from a minor does not 
get by assignment tho rights of a person under 
disability provided for by section 6 of the Limitation 
Act. [p. 804, col. 1.] 

Sub- 


Appeal against the decree of the 
ordinate Judge, 3rd Court, Tipperah, dated 
the 14th August 1916, reversing that of the 
Offisiating Munsif, Ist Court, Nabinagar, 
dated the 27th July 1914, 

FACTS appear from the judgment. 

Babu Govinda Ohandra Dey Roy, for the 
Respondent.—I raise a preliminary objection 
as to the competency, of this appeal. The 
preliminary decree for partition was passed 
on 14th August 1916, The finaldecree for 
partition was pronounced on llth Novem- 
ber 1916, thongh it was not signed till 
the 18th November 1916. The present ap- 
peal against the preliminary desree was 
filed onthe 16th November 1916. As the 
final decree had been passed before the 
filing of this appeal,and the defendant did 
not appeal against the final decree, this 
appeal against.the preliminary decree which 
isin the nature of an interlocutory order 
is not competent. . Refers to Khirodamoyz 
Dasi v. Adhar Chandra Ghose (1), Madhu 
Sudan Sen v, Kamini Kanta Sen (2), Mackenzie 
y, Narsing Sahai (8). 

Babu Girija Erosonno Roy Chowdhury (with 
him Babu Jatindra Nath Ghose), for. the 
Appellant —The preliminary objection has 
got no substance init and under the fasts 
and circumstances of this case the appeal is 
competent. Refers to Abdul Jalil v. Amar 
Chand Paul (4), Ugra Narain Singh v. 
Basan Narain Singh (5), Atul Ohandra 
Singha vy. Kunja Behari Singha (6). The 
cases of Madhu Sudan Sen v. Kamini 
Kanta Sen (2) and Mackenzie v. Narsing 
Sahai (3) were decided under the old Civil 
Procedure Code of 1882. Refers to the pro- 


(1) 21 Ind. Cas. 516; 18 O. L. J, 321. 

(2) 82 C. 1023; 9 C. W. N. 895. 

(3) 1 Ind, Cas. 413; 86 O. 762 at p. 763; 10 C. L, J, 
133. 

(4) 2! Ind. Cas. 510; 18 C. L. J. 223. 

5) 19 Ind. Cas. 630; 18 C. L.J. 209; 17 C. W. N. 


868 
(6) 30 Ind, Oas. 321; 22 0. L. J. 90, 
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visions of section 97, Civil Prosedure Code. 
As the final decree was notdrawn up and signed 
till the 12th November, it was not possible 
for the defendant to file an appeal against 
the same on the 16th when the present appeal 
against the preliminary decree was fled. 

As to the merits ofthis appeal the plaint- 
iff's purchase of the disputed land was in 
Jane 1900. The defendant’s purchase was 
in May 1900, The suit was instituted in 
July 1913. Thea defensa was that the 
defendants having been in possession since 
the time of their purchase for more than 
twelve years prior to the institution of the 
suit the plaintiff’s suit was barred by limita- 
tion. The Court of first instance dismissed 
. the suit on that ground. The Court of 
Appeal below reversed the decision of 
the Munsif; holding that as the plaintiff 
purchased from a minor he was entitled by 
virtus of his purchase to get the rigats 
given to a minor under sestion 6 of the 
Limitation Act, The learned Judgeis clearly 
wrong in the view of law taken by him, asa 
transferee from a minor cannot takeadvautage 
of the provisions of sestion 6. Refers to 
the Full Bench case of Rudra Kant Surma 
Sircar v. Nobo Kishore Surma Biswas (7). 

Babu Govinda Chandra Dey Roy replied. 

JUDGMENT, 

FLETCHER, J.—This is an appeal by the de- 
fendant against the decision of the learned 
Subordinate Judge of Tipperah, dated the 
14th August 1916, reversing the desision 
of the Offisiating Munsif of Nabinagar. 
The suit was brought for declaration of title 
-and for partition. Two questions have been 
raised inthis appoal. First of all, that the 
appeal isnot competent, and, secondly, that 
the suitis barred by limitation. The question 
‘as to whether the appeal is competent de- 
pends on these facts: The- suit was in- 
stituted on the 5th July 1913, The pre: 
liminary decrees was made on the 14th 
August 1915. The final decree was passed on 
the llth November 1916 but it was not 
drawn up or signed till the 18th November 
19:6. In the meantime, on the 16th 
November 1916, the present appeal was 
‘preferred. It- issaid that the final decree 
‘having been passed at the date of the filing 
of the present appeal, the present appeal is 
not sompetent, The desision relied on in 


(7) 960. 663; 120. L, R. 269; 4Ind. Das. (x. s.) 
1091 (F. B.). 
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support of that view is the decision in the 
casa of Khtrodamoyt Dasi v. Adhar Ohandra 
Ghose (1), That case has not. been followed in 
many other cases of this Court, namely, the 
decision of Jenkins, O. J., and Mookerjee, 
Ĵĵ., in Abdul Jalil v. Amar Ohand Paul (4); 
the ease of Kanhaiya Lal v. Tirbent Sahat 
(8), the desision of a Full Bench of the 
Allahabad High Court, the oase of Lakshmi 
v. Marudevt (9), and the Full Bench case of 
the Fatna High Court in Wahidunnissa v. Dip 
Narain Pershad (10). It is to be noticed 
that one of the learned Judges of the Full 
Bench in the case reported as Wahidunnissa 
v. Dip Narain Pershad (10) was also one of 
the Judges and a party to the desision in 
Khirodamoyt Dasi v. Adhar Ohandra Ghose (1) 
and that case, of course, must be read subject 
to the views which were expressed by the 
learned Judge in that case. There is also 
a case | Atul Chandra Singha v. Kunja Behari 
Singha (6)] to the desision of which I was 
a party. These cases have been attempted 
to be distinguished on this ground, namely, 
that in the present case at the date when 
the appeal was filed against the preliminary 
deeree, the final decree had been passed, 
although it had not been drawn up or 
signed. So that at the date when the ap- 
pollant preferred his appeal, the only decree 
he could appeal against was the preliminary 
decree, because clearly he was not able to 
appeal against the final decree as he could 
not obtain a copy of the said decree to be 
filed in accordance with the provisions con- 
tained in the Civil Procedure Code. It 
seems to me that the view that I expressed 
in Atul Chandra Singha v, Kunja Behari 
Singha (6) is the correct view and that 
the right of appeal given by section 97, Civil 
Procedure Code, is onethat is not taken away 
by the mere fact that the J udge has passed 
the final decree. Ithink that in the present 
case the appeal was competent as against 
the preliminary decree at the time it was 
filed, That being so, the only other question 
left for our consideration in this appeal is 
the question of limitation. 

Now, the plaintiff has got to prove that hehad 
been in possession within twelve years si to 


(8) 24 Ind. Oas. 827; 36 A. 532 12 A. L. J. 876. 

(9) 12 Ind. Cas. 664; 37 M. 29; 21 M. L. J, 1068; 10 
M. L. T. 487. 

(10) 36 Ind. Oas. 873; 200. W. N, 1174; 1 P. L. J, 
406; 1 P. L, W, 13, 
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the institution of the suit. The view that 
the plaintiff took wasthat the person from 
whom he purchased had been a minor, and, 
therefore, he got by the assignment the 
rights ofa person under disability that are 
given by section 6 of the Indian Limita- 
tion Act. That view cannot be supported 
after the decision of the Full Bench of this 
Court in the oase of Rudra Kant Surma 
Strcar v. Nobo Kishore Surma Biswas (7). The 
question, therefore, is whether on the 
facts the plaintiff has shown that he had 
been . in possession within twelve years 
prior to the institution of the suit. The 
learned Judge of the lower Appellate Court 
has found that the dispossession of the 
plaintiff’s predecessor took place sometime 
in the year 1900 and the suit was not 
instituted until July 1913, whioh is more 
than twelve years after the date of the 
dispossession. That. being so, it is quite 
clear that the plaintiff could not succeed 
in the present suit. In that view, the 
present appeal must be allowed, the judg- 
ment of the learned Subordinate Judge 
must be set aside and the judgment passed 
by the Officiating Munsif restored with costs 
here and in the Courts belcw. 


F SAMBUL HUDA, J.—I agree. 
l Appeal allowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Civiz Revision APPLICATION No. 46 or 1918, 
May 3, 1918, 

Fresent:—Mr. Lindsay, J. C. 
MADHO SING— Derenpant—AFPLICANT 
VETSUE 
‘BADIL SINGH 4ND 01HERE— PLAINTIFFS AND 
MOJA SINGH AND otBERS— DEFENDANTS 


OPPOSITE PARTIES. 

Provincial Small Causes Courts Act (IX of 1887), 
s. 25- Reviston— High Court, power of interference 
of, on g@estion of limitation. 

A High Court, in the exercise of its revisional 
powers under section £6 of the Provincial Small 
Causes Courts Act, can interfere with an eironcous 
. decision of a Small Cause Court cn a question of 


limitation. [p. 606, col, 1.) 
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Application for revision of the desree of the 
Munsif, Hardoi, exercising Small Cause Coart 
powers, dated the 19th Febuary 1918. 

Mr. Anwar Ali, for the Applicant, 

Babu Ishwart Prasad, for Opposite Parties 
Nos. 1 and 2. 

JUDGMENT,—Thisis an application under 
section 25 of the Provincial Small Causes 
Courts Act for revision of an order passed 
by the Munsif of Hardoi. The claim was 
decreed by the Munsif in spite of a plea 
of limitation raised by the defendant and 
it is principally on this question of limita- 
tion that the present application for 
revision has been filed. 

“A preliminary objection has been taken 
on behalf of the opposite party that this 
Court cannot, in the exercise of its 
powers under section 25 of the Small 
Causes Courts Act, interfere with the 
desision of the first Court on a question 
of limitation, and in this connection E am 
referred to a judgment reported as Raghuraj 
Singh y. Sahib Din (1). 

The head-note, itis true, does suggest 
that a High Court cannot interfere with 
the decision of a Small Cause Court merely 
because there bas been an erroneous 
desision on a point of limitation. It is 
doubtful, however, whether’ the learned 
Judge who is responsible for that ruling 
meant to lay down any universal proposition 
of this kind. I observe from the concluding 
words of his judgment that it was apparent 
to him that no substantial injustice had 
been done; and this, of course, by ifself was 
a sufficient reason for refusing to interfere. 
I note that the learned Judge has relied upon 
a judgment of the Caleutta High Court to 
be found reported as Ramgopal Jhoonjhoon- 
walla v, Jaharmall Khemka (2). There the 
learned Judge was of opinion that the 
question before him was whether or not 
he could interfere under the provisions of 
section 115 of the Code of Civil Procedare 
with the deaision of a Court of Small Causes. 
I take it from the judgment that the Small 
Cause Court there was a Presidency Small 
Cause Court, although this matter is not 
quite clear. If this was the case it may 
ba that the High Court oan exercise its 
powers of revision under section 115. On 


(1) 17 Ind. Cas. 470; 15 O. O. 319. 
(2) 15 Ind. Cas. 547; 89 C, 473, 
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the other hand it is manifest that no 
High Court can interfere under section 
115 with the’ decision of a Court of 
Small Causes exercising jurisdiction under 
the Provincial Small Causes Courts 
Act, This is evident froma reference to 
section 7 of the Code of Civil Procedure, 
which lays down in express terms that 
section 115 cannot be applied to any 
proceedings in a Provincial Court of Small 
Causes. It seems to me, therefore, that 
this Calcutta decision is no authority for 
the proposition that a High Court cannot 
under the terms of section 25 of the Pro- 
vincial Small Causes Courts Act interfere on a 
question of limitation, 

Another case which is referred to in 
Mr. Stuart’s ruling is a decision of a single 
Judge of the Allahabad High Court report- 
ed as Raghu Nath Sahat v. Oficial Inquidator 
of the Himalaya Bank (3). There the learn- 
ed Judge laid down the law that a High 
Court acting under the provisions of section 
25 of the Provincial Small Causes Courts 
Ast sould only interfere upon the grounds 
which are specified in section 622 of the 
old Code of Civil Procedure, which corresponds 
to the present section 115. I may remark 
here that these observations of the learned 
Judge are obiter, for he had already come 
to the conclusion that onthe merits no ine 
justice had been done to the defendant. 

I am not prepared to accept the state- 
ment of the law that the powers of a 
High Court under section 25 of the Pro- 
vincial Small Causes Courts Act are to be 
measured by the language of section 115. 
One reason for my opinion has already been 
given, namely, that the present Code of 
Civil Procedure, at any rate, expressly 
declares that this section ia not to be ap- 
plied for the purpose of revising the pro- 
seedings of a Small Cause Court. The 
learned Judge referred to a Full Bench deoi- 
sion of the Allahabad Court reported as 
Muhumnad Bukar v. Bahal Singh (4), which 
laid down the principle that no right of 
appeal is conferred by the Provincial Small 
Causes Courts Act,and the powers conferred 
by section 25 are purely discretionary and 
not to be exercised unless it appears that 
seme substantial injustice has resulted 


(3) 15 A. 139; A. W. N. (1893) 59; 7 Ind. Dee, 


(x. 5.) 807. 
(4) 13 A. 277; A, W. N. 11891) 80; 7 Ind, Dec. 
178 (F. B), : 
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from} the decree of the Small Cause 


Court. 
I have no quarrel with this statement 


-of the principle which should guide Courts 


which are called upon to act under section 
25, but what is there laid down is quite 
different from saying that the Courts must be 
guided by the provisions of a section of 
the Code of Civil Procedure which is deslar- 
ed not te be applicable to proceedings of 
Small Cause Courts. 

Turning now to the language of sestion 
25 of Act IX of 1887, it is olear that 
the High Court has powerto pass orders 
in any case in which the desision of the 
Court of Small Causes is not “according 
to law,” and it is not possible, therefore, 
to say that this Court cannot interfere with 
an erroneous decision on a question of 
limitation. Of course the High Court has 
a discretion in the matter, and it may very 
well be that the discretion may be properly 
refused even in cases where the point of 
limitation has not been rightly decided. I 
must hold, however, that no universal pre- 
position in this connection san be laid down. 
In the present case it seems to me that 
the desision of the Munsif on the point 
of limitation is erroneous and I think this 
is a case in which my discretion should be 
exercised in favour of the applicant. 

What happened in this case was thata 
mortgage deed for a sum of Rs. 350 was 
executed on the lOth of August 1877. In 
October 1888 the mortgagor, who is now 
represented by the defendant, executed a 
simple bond in favour of the mortgagees. 
One condition of the bond was that the 
sum due waa to be paid before redemp- 
tion of the mortgage of 1877 sould be 
allowed. The mortgagees brought a suit 
on the mortgage and also on this bond 
asking that it should be treated as constitut- 
ing acharge uponthe property. The claim 
on the bond was dismissed in 1916, the 
Court being of opinion that there was no 
charge. The Munsif in the present case, 
relying uron a judgment reported as Lal 
Behari v. Satgur Prasad (5), held that limita- 
tion began to run from the date of the 
decision of 1916. That, however,,is not 
the case. In the report upon which he relies 
the fact was that the condition of the bond 


(5) 38 Ind, Oas, 480; 3 Q. Le J, 744, - 
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was that the debt should be paid at the time 
of the redemption of the mortgage, and so it 
was held that the date fixed for payment 


was the date upon which redemption took- 


place. In the present case, however, no date 
san be said to have been fixed, for the con- 
dition was that the bond was to be discharg- 
ed before redemption, but no particular date 
was specified. Obviously, therefore, the prin- 
ciple laid down in Lal Behari v, Satgur Prasad 
(5) does not apply, Being of opinion that 
this is a case in which I ought to move, 
I allow the application and set aside the lower 
Court’s decrees. I dismiss the plaintiffs’ claim 
with costs in both Courts. 


- 


Application allowed, 


4 


NAGPUR JUDICIAL COMMISSIONER’S 
gag? COURT. 

~ First Givin Appear No, 38 or 1911, 
z. June 28, F912. 
i. ‘Present:—Mr. Batten, A. J. C., and 

Mr. Stanyon, A.J. O. 
MEGHRAJ AND oTHeRS—DEFENDANTS 

es Nos, 5 ro 19— APPELLANTS 

: VETSUS 


MUKUNDRAM-—- PLAINTIF P— 


= RESPONDENT, 

Evidence Act (I of 1872), s. 114—Mortgage—No 
demand made by Mangana for 36 years—Presumption 
— Burden of proof. 
~ Plaintiff sued on the 17th December 1908 to 
enforce a deed of mortgage, dated 21st October 
1872, The consideration stated in the deed was 
Rs. 3,838-4-0 on account of money due on past dealings 
and a certain amount of wheat. The money was 
fo carry interest at 12 per cent. per annum and the 
grain at 26 percent. The mortgaged property was 
the agricultural estate, moveable and immoveable, 
of the morigagors, Notime was fixed for payment 
and no demand or payment was made before suit. The 
defendants alleged that the mortgage was fictitious 
and without consideration It appeared that the 
defendanta were heavily indebted at the time of the 
mortgage: 

Held, that under the circumstances the ordinary 
presutipeion that the deed evidenced a genuine 
transaction for consideration and that the debt 
which it purported to secure was a real debt existing 
at the date of suit, did not apply and that the onus 
was on the plaintiff to prove these facts against the 
defendants, [p, 808, col, 1.] 
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Appeal against the decree of the District 
Judge, Hoshangabad, in Civil Suit No. 13 
of 1908, dated the 10th April 1911. 

Mr. Dillon, for the Appellants. 

` Dr, Gour and Sir B. K. Bose, 
Respondent, 

JUDGMENT. —Thbis suit ont of akih this 
appeal bas arisen was instituted in the 
Conrt of the District Judge of Hoshangabad 
on the 17th December 1908 to enforce a” 
deed of mortgage, dated 21st October 1872. 
The consideration stated in the deed is 
Rs. 3,838-4 0 on account of money due on past 
dealings, and 263 manis, 3 kuros wheat, 
The money was to carry: interest at 12 
per cent, per annum, and the grain at 25 
per cent. The mortgagors named in the © 
deed are Bisesar and his sons Jagannath, 
Rajaram and Balmukund: the mortgagees 
named are. Lachman and Mukundram 
Shukul: and the mortgaged property is the 
agricultural estate, moveable and immoveable, 
of the mortgagors. No time is fixed for 
payment. It is an admitted fact that nothing 
whatever has been paid towards satisfaction 
of this bond. 

The present suit is brought by Mukund- 
ram, one of the original mortgagees’ who 
slaims to have become sole owner of the 
mortgage interest by partition with his ' 
brother Lachman Shukul. Rajaram, defend- 
ant No. 1, and Balmukund, defendant No. 2,. 
are two of the original mortgagors. 
Vinayek Rao, defendant No. 3,and Todarmal, 
defendant No, 4, are the sons of Jagannath, 
another of the original mortgagors now dead, 
while all these four defendants are legal 
representatives of the original mortgagor 
Bisesuor, also now dead. The original 5th 
defendant was one Musammat Ganga, 
widow of Murlidhur, who has been expunged. 
The original 6th, 7th and 8th defendants 
were subsequent transferees of the mort- 
gaged estate, of whom Anorwilal, defendant- 
No. 8, having died, has been replaced by his 
sons, present defendants Nos.8to 13iuclusive. 
With the remaining defendants who hold 
certain of the mortgaged lands, we are not 
now concerned. The sontesting defendants 
are those numbered 6 to 18 inclusive. They 
pleaded that the deed in suit was 2 mere 
fiction for which no consideration had passed, 
and took various other objes:ions of a more 
or less technical and unstable kind which 
have rightly not been pressed before us, 


for the 
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Tbe lower Court’ threw on the contesting 
defendants the whole burden of proving 
that the deed was fictitious or a fraudulent 
_ device, and holding that they had failed to 
discharge the onus laid on them, gave the 
plaintiff a decree for Rs. 23,220-5-6 for 
‘principal and interest of the mortgage 
and costs of suit. On this sum future 
interest was allowed at 12 per cent. per 
annum, and if was ordered that in default of 
payment so much of the mortgaged property 
as consisted of immoveables should be sold. 

The defendants Nos. 6-to 13 inclusive have 
made this appeal,and the main contention 
on their behalf is that the learned District 
Judge has failed to consider the case from a 
proper standpoint, and has not drawn such 
judicial presumptions as he ought and has 
wrongly laid on appellants the burden of 
disproving the deed. 

We are of opinion that these contentions 
must prevail, and the case go back for a fresh 
desision. In Ramprasad v. Kishori Lal (1) 
desided by one of us on the 18th April 1911, 
the following observations were made:— 

"Section 114 of the Indian Evidence Act 
provides that the Court may. presume the 
‘axistence of any fact whioh it thinks likely 
to have happeued, regard being had to 
the common course of natural events, human 
conduct, and public and private business in 
their relation to the fasts of a particular 
case. Section 4 of the same enactment 
provides as follows:— n 

“ ‘Whenever it is provided by this Act 
that the Court may presume a fact, it may 
either regard such fact as proved, or may 
call for proof of it.’ 

“Illustration (1) to section 114 aforesaid 
is to the effect that the Court may presume 
that, when a document creating an obligation 
is inthe hands of the obligor, the obligation 
has been discharged. * * * * There is no 
illustration suggesting that the Court may 
equally presume the converse, namely, that 
wherea document creating an obligation is 
in the hands of the obligee, the obligation is 
still undissharged. Nevertheless, under normal 
circumstances it is the practise of the Cdurts 
in such eases ta, make that presumption, and 
to throw on the obligor the onus of proving 
any discharge, complete or partial, which hé 
may plead. But this presumption ought 
not to be carried beyond a normal limit.” 


. (1) 46 Ind, Cas. 6657, ao 
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In the present case we find ‘the following 
circumstances to be beyond dispute:— 

(1) There is no date fixed for payment of 
the apparent debt secured by the mortgage, 
and it was, therefore, payable on demand. 

(2) Not: an anna has been paid, and 
though there is allegation there is nota 
shred of evidence to prove that demand was 
ever made, f 

(3) Nevertheless, for nearly 36 years 
the mortgagee remained silent, though the 
mortgagors made alienations of the estate to 
other persons. 

(4) The bond was presented for registra- 
tion by the mortgagors, and registration 
effected apparently behind the back of the 
mortgagees. 

(5) The mortgagee is a banker on a large 
soale but no account books for 1872 A. D. 
were produced to show any contemporaneous 
entries in the accounts. 

(6) The bond was not signed by one 
of the named oxecutants Rajaram, and 
he was absent when the bond was presented 
for registration, his admission being recorded 
by the registering officer on the following day. 
' (7) The mortgage is of houses and cattle 
as well as village property, and the mort- 
gagee has allowed the security afforded by 
50 heads of livestock to be lost by time. s! 

(8) Plaintiff's daughter was married to 
Rajaram defendant’s son in or about 1873, 
the year after the bond. 

(9) The mortgagors were heavily in- 
debted at the time, as ia clear from a judg- 
ment for Rs. 4,201 3.6 obtained against them 
on the 13th November 1872, as proved by 
a copy of a judgment of the Civil Court at 
Harda, produced before the District Judge and 
wrongly rejected by him as unproved, but 
admitted in this Court as Exhibit D3 
without objection by the respondent. 

(Nore.—This document and many others 
were produced on the 30th June 1910 in 
accordance with the order of the Judge, 
dated 21st June 1912, calling for documents 
in 10 days; but no proper procedure was 
taken in respect of having them admitted 
or denied, nor was anything done until 
the day of judgment when they were 
summarily rejected en masse. Such treatment 
of documentary evidence is itself sfficiont to 
vitiate any trial.) 

It appears to usthat the above circum- 
stances, and the entire sbsence of any 
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explanation of them on the part of the 
plaintiff, suffice to dislodge the ordinary 
presumption that the bond in suit evidences 
a genuine transaction for consideration, and 
that the debt which it - purports to secure 
was areal debt existing at the date of 
suit; and we hold that the onus is on the 
plaintiffs to prove these facts against ihe 
appellants. No doubt the plaintiff’s son-in- 
law Rajaram, his brother and nephews, 
having practically no interest remaining in 
the mortgaged estate, have confessed judg- 
ment in this case. But such pleadings 
cannot be of any value against the cor- 
testing defendants, holding under a title 
prior to the date of the pleadings. Re» 
liance is placed for the respondent on the 
recitals in the deed which are claimed to 
be as good evidence against the appellants 
as against the original mortgagors. This 
contention no doubt finds support from the 
decision of Ismay, J. C., in Burkur Ram 
v. Lalji Ram (2), a decision which the 
learned Judicial Commissioner felt to be 
greatly strengthened by a diotum of 
Rampini and Pratt, JJ., in Baranashi 
Pershad v, Brij Lall Singh (8) bunt appa- 
rently never formally reported. We need 
only point out that the same learned Judges, 
in their formally published ruling in Shih 
Narain Pahari v. Shankar Panigrahi (4), desid- 
ed that “in a suit on a mortgage, where collu- 
sion and fraud is pleaded by a subsequent auc- 
tion-purchaser of the mortgaged preperty, 
the onus is upon the plaintiff to prove 
that the transaction was perfectly genuine and 
free from taint of frand.” 

We do not enter into any controversy 
on the merits of this decision, What we 
do say is that under the circumstances 
revealed the onus is cn the plaintiff to 
prove his mortgage against the appellants 
before us. The recitals in the deed are of 
course evigence, but their evidential value 
ia ore to be judged in the light of other 
circumstances, and we have no donbt that 
once the onus has been rightly laid by 
the fixation of proper issnes, and the taking 
of such further evidence as may be addus- 
ed, the learned District Judge will bein 
a position to make this weighment. 


, ocexxiy (824), 
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Thus, upon the sole ground that the case 
has been decided artificially from a wrong 
standpoint and without a proper considera- 
tion of the circumstances bearing upon it, 
woe reverse the decree of the lower Court 
and remand the case for proper trial and 
decision, with advertence to the above 
remarks, There will be no refund of 
Court-fees because the decision set aside 
was not made ona preliminary point. Costs 
here and hitherto will abide the result. 
Case remanded, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT, 
Seconp Orvit Arrear No. 126 or 1917, 
May 14,1918. 

Present:—Mr, Lindsay, J. C. 

FAQIR BAKHSH SINGH AND OTHERS — 

PLAINTIEFS— APPELLANTS ~- 
VETSUS 

DAN BAHADUR SINGH AND OTHERS — 
DEFENDANTS— RESPONDENTS, 

Evidence Act (I of 1872),s 108—Presumption, nature 
of-Death, date of, whether can be presumed. 

Under section 108 of the Evidence Act it ig not 
permissible for a Oonrt to raise a presumption that 
a certain person died at a particular time anterior 
to the proceedings in which the question of his 
death isin issue. The presumption can arise only in 
respect of the fact of Fis being dead or alive at the 
time of. those proceedings. [p. 810, col, 2.] 

Second appeal against the decree of the 
Additional District Judge, Lucknow, dated 
the 28th February 1917, reversing that of the 
Additional Subordinate Judge, Bara Banki, 
dated the 23rd Angust 1916. 

Babu Besheshwor Nath Srivastava, for the 
Appellants. 

The Hon’ble Pandit Gokaran Nath Misra 
and Babu Hart Kishen Dhaon, for the Res- 
pondents. 

JUDGMENT.—The facts of this case as 
foundto be by the Courts below are as 
follows:— 

Two brothers, Jagannath and Deo Bakhsh, 
weré members of a joint Hindu family. Deo 
Bakhsh is said to have disappeared from his 
home some 25 years before the date on which 
the present suit was brought, that is the 
6th of April 1916. On the 2lst of August 
1908, in the absence of his brother, Jagan- 
nath sold the entire family property belong- 
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ing to himself and his brother to one Abhay 
Dat, who is now represented by the appellarts, 
It is proved that at the time this ‘transfer 
was made the names of both Jagannath and 
Deo Bakhsh were recorded in the Khewat. 
The purchaser applied for mutation. His 
application was granted in partonly. The 
Revenue Court gave him mutation to the 
extent of the share of Jagannath, but refused 
to record him as the proprietor of the share 
belonging to Deo Bakhsh. It is also estab. 
lished that in spite of the sale-deed in 
favour of Abhay Dat, Jagannath retained 
possession of the half share of this property 
belonging to his brother up till the date of 
‘his death, namely, January 1913. 

After Jagannath’s death the defendants 
entered into possession of this property 
alleging it to be the share of Deo Bakhsh, 
and they claimed to be in possession of it 
as Deo Bakhsh’s heirs, assuming it to be 
proved that Deo Bakhsh has died. The 
present suit has been brought by the repre- 
sentatives of the vendee on the ground that 
they are entitled under the sale-deed of the 
2lst of August 1908 to possession of the pro- 
perty in suit. The plaintifis-yendees founded 
their case upon the provisions of sections 
107 and 108 of the Indian Evidense Act, 
Both the Courts below have found that since 
the time Deo Bakhsh left his village in or 
about the year 1891 no news has been re- 
ceived of him by persons who in the ordi- 
nary course of events would have received it, 

The Court of frstinstance on its inter- 
pretation of the provisions of these 
two sections of the Indian Evidence 
Act was of opinion that the presumption 
that Deo Bakhsh was dead sould be raised 
after the expiration of a period of 7 years 
running from the date of his disappearance 
in 1891. Consequently the Subordinate 
Judge held that it being presumed that 
Deo Bakhsh was dead after the close of 
the year 1898, it must be taken that his 
share in the joint family property passed 
to Jagannath by survivorship and that on 
the 2lst of August 1908 when Jagannath 
executed the sale-deed he was legally 


competent to transfer the entire property: 


The result 
de- 


referred to in the d«cument. 
was that the plaintiffs’ claim was 
creed. 

In appeal the learned Additional Judge 
a3 reversed the deerse of the Court of 
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first instance. He held that the provisions 
of sections 107 and 108 of the Indian 
Evidence Act had been misapplied and 
that the Court was not competent to raise 
any presumption for the purpose of showing 
that Deo Bakhsh had died at any par- 
ticular point of time within the period 
which has elapsed since the date of hig 
disappearance. The plaintiffs were unable 
to produce any evidence for the purpose 
of showing the date upon which Deo 
Bakhsh died, and having, therefore, failed 
to show that Deo Bakhsh died before 
Jagannath, the Judge was of opinion that 
the plaintiffs were not entitled to succeed. 
The principal matter argued in appeal 
here is the interpretation of sections 107 
and 108 of the Indian Evidence Act, 
The learned Counsel for the appellants hag 
contended for the view which was taken 
by tbe Court of frat instance and has 
argued that this view has the support of 
the English authorities. The learned Vakil 
referred to paragraph 200 of Taylor on 
Evidence (10th Edition, at page 200) and to 
Halsbury’s Laws of England (Volume XIII, 
at pege 5CO et seq.). He also relied upon 
a well known case on this branch of the 
law, namely, Phenes Trusts, In re (1), 
In short the argument for the learned 
Counsel has been that it having been proved 
that Deo Bakhsh disappeared about the 
year 1891, a presumption could have been 
raised that after the lapse of 7 years from 
that date he was dead. The learned Ccunsel 
was obliged to concede that the view of 
the law presented by him has not been 
adopted by the Courts in India, The 
learned Additional Judge referred to the 
atatement of the law as laid down in 
Fant Bhushan Banerji v. Surjya Kanta Roy 
Chowdhury ` (2). There dealing with the 
interpretation of section 108 of the Indian 
Evidence Act it was held that this section 
raises no presumption as to the time of 
a person’s death, It is incumbent on him 
who alleges that a person died at some 
antecedent date to prove that fact by 
evidence. One of the learned Judges fur- 
ther pointed ont that the question for 
which provision is made in section 108 


(1) (1870) 5 Ch. 139; 39 L, J. Ch. 316; 22 L. T, 


111; 18 W. R. 303, 
(2) 35 g. 25; 6 O, L. J. 649; 11 C. W. N, 888, 
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is the question whether a man is alive or 
dead when the question of death is raised, 
and not whetber he was alive or dead at 
some antecedent date. 


-This is the sense in which the Courts 
in India have interpreted this seation. It 
is true that there are some authorities 
which show that the Courts were inclined 
to take a contrary view. One of the cases 
referred to in this sonnestion by the 
learned Counsel for the appellants was 
Dharup Nath v. Gobind Saran (3). That 
case, however, has been overruled by a 
Full Bench ruling of the Allahatad Court 
reported as Muhammad Sharif v. Bande Ali 
(4). This latter case may he usefully 
referred to for the purpose of disposing of 
the matter now under discussion. The facts 
were in many ways similar to those of the 
present case. There it was alleged that 
a person, named Madad Ali, had disappear- 
ed some l8 years ago, and the Court was 
asked to draw the presumption that in 
these circumstances Madad Ali had been 
dead for the last 11 years. The Court 
refused to allow this presumption and 
pointed out that on the language of section 
108 the only question which could be 
decided was whether Madad Ali was dead 
or alive at the time the question was raised 
in the suit, The learned Chief Justice 
pointed ont that there was no presumption 
that Madad Ali died in the first seven 
years of the period of 18 years or in the 
last 7 years, The learned Chief Justice 
also discussed the Exglish case which I 
mentioned akcve [Phenes Trusts, In re (1)] 
and held that that case was no authority 
for the proposition which was advanced 
before the Court by the Counsel for the 
appellants. The learned Chief Justice 
referred to the decisions of other High Courts 
including the case mentioned above, namely, 
Fant Bhushan Banerji v. Surjya Kanta 
Roy Chowdhury (2). 

“In view of these authorities it appears 
to me impossible to yield to the argument 
of the learned Counsel for the appellants; 
and whatever the English view of the law 
may be, if seems to me quite clear on the 

°- 

(3) 8 A. 614; A. W. N. (1886) 289; 5 Ind. Dec. 

(x.s) 17l. > 


(4) 11 Ind. Cas. 474; 34 A. 36,8 A. DL. J, 1052 
(F. B.) 
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provisions of section 108 that it is not 
possible for a Court to raise a presump” 
tion that a certain person has died at any 
particular time anterior to the proseedin~s 
in which the question as to his being 
alive or dead ig raised. The language of 
the section seems to me to make this pecfeotly 
clear. It says: “When the question is whe- 
ther a man 7s aliveor dead.” This langu- 
age seems to me to contemplate a deoi- 
sion by the Court as to whether a man 
is alive or dead at the time the Court 
gives its judgment; and all that is possible 
to decide by way of presumption is that, 
if it be shown tkat no news has been 
received for more than seven years of the 
person whose being dead or alive is the 
matter in issue, the Court may declare 
that such person is no longer alive at the 
time it gives judgment. I hold, therefore, 
that the decision of the lower Appellate 
Court was right and that the first Court 
was wrong in raising a presumption that 
Deo Bakhsh was no longer in existence 
at the expiry of 7 years from the date of 
his disappearance in the year 1891. 

Tt bas next been argued that apart 
from the presumption which is provided 
for by sestion 108 the Ccurt may raise 
a presumption of death from the existence 
of certain facts; and no doubt this is 
possible and legitimate (see section 114 of 
the Indian Evidence Act). At the same 
time I am bound to say that no fasts 
of such scgensy bave been pointed ont to 
me by the learned Counsel for the appel- 
lants which would justify mein coming to 
the conclusion which he asks for, namely, 
that Deo Bakhsh was dead before the 
year 1908. So much for the first point 
raised in appeal. 

It has next been argued that Jagannath 
had a possessory title to the share of his 
brother Deo Bakhsh, and that having been 
in possession for about 17 years at the time 
of the sale he was competent to transfer this 
possessory title to his purchaser. It.is not 
to be doubted that what is known as 
“possessory title” is capable both of inherit- 
ance and transfer; but. is there any 
ground for holding that Jagannath had 
a possessory title so far as Deo Bakhsh's 
share in tbe property is concerned? 
Possessory title in this connection signifies 
the possession of a trespasser—one whe 
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professes to hold for himself exclusively as 
against the true owner. As pointed ont 
by the learned Counsel forthe respondents, 
there is nothing to show that Jagannath 
had any title of this description with 
regard to the share of his brother Deo 
Bakhsh. In the sale-deed upon which 
the suit of the plaintiffs is founded Jagan- 
nath professes to sell the property not only 
as being his own property but as being 
the property of his brother. 
is true, certain ambiguities in the language, 
and theastnal jargon has been employed in 
drawing up the deed by which the vendor 
purports to say that he is in possession 
exclusively and- without the partnership of any 
one else (bila shirkat ghaire). The fact, how- 
ever, remains that in the deed it is distinctly 
stated that the property which Jagannath 
purports to transfer includes the share of 
Deo Bakhsh. We have the fact that these 
brothers were members of a joint family 
and that consequently they were coo- 
sharers; and in the absence of some clear 
and unambiguous evidence it is not to 
be assumed that Jagannath’s possession 
daring his brother’s absence was in any 
way adverse to his brother. The proper 
presumption in such cates is that one co- 
sbarer holds on behalf of the other. I 
am rot prepared to allow the contention 
that in this case Jagannath had a possessory 
title with respect to the share of his 
brother Deo Bakhsh which he was competent 
to transfer to the plaintiffs’ predecessor-in- 
interest, 

` Lastly it has been contended that 
Jagannath was acting as the agert or 
manager for his absent brother and that 
consequently the transfer made by him is 
not wholly void but only voidable ; and it 
is argued that the only persons who sould 
attack the transfer were either Deo Bakhsh 
himself or his legal representatives. Deo 
Bakhsh, it is pointed ont, never questioned 
the transfer and it is asked on what 
grounds can the defendants do so. The 
defendants admittedly are the nearest 
collateral relations of Deo Bakhsh, and are, 
therefore, his reversionary heirs. It is quite 
trus that in- their written statement these 
defendants did not admit that Deo Bakhsh was 
actually desd ; but clearly enough they set up 
the case that if it should be found that 
Deo Bakhsh, was dead then they were 
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entitled to hold the property as being 
his next heirs I cannot admit the argument 
that it was for these defendants to show 
that Deo Bakhsh died subsequent to the 
date in 1918 when Jagannath died. The 
defendants are in possession of this property 
and if the plaintiffs wish to have them 
turned out, they can only succeed on the 
strength of their own title ; and the only way 


in which it was possible for them to 
establish this title was by showing that 
Deo Bakhsh bad predeceased his brother 


Jagannath, 

These are all the grounds which have 
been argued before me. I am satished 
that the decision of the lower Appellate 
Ceurt is correct and must be affirmed. The 
result is that the appeal fails and is diemissed 
with costs. 


Appeal dismissed, 





PUNJAB CHIEF COURT. 
Seconp Civit APPRAL No. 1429 or 1917. 
April &, 1918. 
Present: Mr, Justice Soott- Smith. 
PARMAN—Derenpant— APPELLANT 
LETSUS 


GHANTHU— PLAINTIF — RESPONDENT. 

Punjab Tenancy Act (XVI of 1887), ss. 117 (8) (d), 
Proviso (i), 100 (8) ~ Jurisdiction— Civil or Revenue 
Court- Suit for possession by occupancy tenant-— Occu- 
pancy rights, proof of-—Court, duty of. 

Plaintiff sued for possession of certain land on 
the allegation that he was an occupancy tenant 
thereof under section 8 of the Tenancy Act and 
had been illegally dispossessed by the landlord 
defendant. lt appeared that the defendant had 
applied for a notice of ejectment to be served 
upon the plaintiff who was a tenant under him, and 
that upon this the plaintiff had filed a suitin the 
Revenue Court contesting his liability to ejectment 
onthe ground that he was an occupancy tenant. 
This suit was dismissed on the ground that the 
plaintiff had failed to establish occupancy rights. 
Thereupon he filed the present suit in a Civil Court: 

Held, (1) that although the suit was one for posses- 
sion of the land comprised in the tenancy, yet in 
order to succeed therein the plaintiff had to estab. 
lish aclaim to a right of occupancy and as that 
was a matter which could be determined only by 
a Revenue Court under section 77 (3) (d) of the 
Punjab Tenancy Act, it was the duty gf the Civil 
Court in which the suit was instituted to act in 
accordance with the instructions contained in the 
proviso to section 77 of the Tenancy Act and return 
a a for presentation to the Collector; [p. 812 
col, 2, 
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(2) that as the plaintiff had been prejudiced by 
the mistake as to jurisdiction the Chief Court would 
not pass an order under section 100 (8) of the 
Tenancy Act. [p. 812, col. 2.) 


Second appeal from the decree of the 
Additional Judge of Kangra at Dharmeala, 
dated the 10th of February 1917, affirming 
that of the Munsif, 2nd Claes, Kangra, dated 
the 6th December 1916, decreeing the claim. 

Lala Jagan Nath for Bakhshi Tek Chand, 
for the Appellant, 

Lala Fakir Chand, for the Respondent. 

JUDGMENT,—In the suit out of which 
the present appeal arises the plaintiff sued 


for possession of oertain land, on the 
allegation that he was an occupancy 
tenant thereof under section €& of the 


Punjab Tenancy Act and had been illegally 
dispossessed by the landlord defendant. 
The Courts below have concurred in hold- 
ing that plaintiff has a right of occupancy 
and have decreed the claim. Defendant 
has filed a second appeal to this Court, 
and the first point urged on his behalf is 
that the Civil Courts had no jurisdiction 
to hear the suit. The question of jurie- 
diction was raised in the first Court 
which decided, relying upon Kharku vy, 
Ditiu (1), that the suit was cognizable 
by a Civil Court. The question of juris- 
diction was again raised in the lower 
Appellate Court but was withdrawn at the 
time of arguments. The plaintif was a 
tenant under the defendant who applied 
for a notice of ejectment to be served 
upon him. Upon this plaintiff filed a 
suit in the Revenue Court, contesting his 
liability to ejectment on the ground that 
he was occupancy tenant of the land from 
which he was sought to be ejected. The 
Assistant Collector decided against the 
plaintiff, holding that he had failed to 
establish oconpancy rights. Thereupon he 
was duly ejected in May 1915. He then 
filed the present suit in a Civil Court. 
In order to succeed it was necessary for 
the plaintiff to establish a claim to 
a right of occupancy, and a suit by 
a tenant to establish a claim to a right 
of occupancy is triable by a Revenue 
Court under section 77 (3) (d) of the 
Punjab dgnancy Act, The present suit, 
no doubt, is one for possession of the land 
mprised in the tenancy, but in order to 
,cseed the plaintiff had to establish 9 claim 


(1) 70 P. R. 1898, 
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toa right of ocoupanoy, and the proviso to 
section 77 of the Tenancy Act lays down that 
where in a suit cognizable by and instituted 
in a Civil Court it becomes necessary to 
decide a matter which can under sub- 
section 3 be heard and determined only 
by a Revenue Court, the Civil Court shall 
endorse on the plaint the nature of 
the matter for decision and the particulars 
required by Order VII, rule 10, Civil 
Procedure Code, and return the plaint for 
presentation to the Collector, This proviso 
was added to the section by Punjab Act 
III of 1912, and, therefore, Kharku v. 
Dittu (1) relied upon by the frst Court 
is not in point. A tenant after disposses- 
sion from his tenancy is no longer a 
tenant, and, therefore, the present suit is 
not one by a tenant and is prima facie 
cognisable by a Civil Court, but the 
question which has to be decided is 
whether plaintiff, who at the time of his 
dispossession was a tenant, had a right of 
occupancy. Now the question whether a 
tenant has a right of ocoupancy is A 
matter which can under sub-section 3 (d) 
of section 77 be heard and determined only 
by a Revenue Court, and, therefore, in my 
opinion the proviso aforementioned applied 
and it was the duty of the Civil Court in 
whish the suit was instituted to act in 
accordance with the instructions contained 
therein, 

It is urged by appellant’s Counsel that 
his client has been prejudiced by themis- 
take as to jurisdiction as, if the case had 
been sent at once to the Collector by the 
Munsif, he would have raised the plea that 
the suit was barred by section 11 of the 
Civil Procedure Code. 

I think this argument has forse, and I 
shall, therefore, not take action under section 
100 (3) of the Tenancy Act. 

I accept the appeal and set aside the 
orders of the Courts below and direst the 
Munsif to act in accordance with the proviso 
to section 77 of the Tenancy Act. Stamps 
in this and in the lower Appellate Court 
will be refunded and other costs will be 
sosts in the sase. 

Appeal accepted. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconxe Oivi Appeat No, 275 or 1917. 
April 9, 1918. 
Present:—Mr Lindsay, J. O. 
Pandit BENI MADHO AND ANOTHER 
— DEFERDANTS-—~ APFELLANTS 
versus 
BIR BAL SINGH— PLAINTIFE AND LALOO 
SINGH AND OTHERS —— DEFENDANTS 


— RESPONDENTS. 

Limitation Act (IX of 1908), s. 19—Acknowledg- 
ment of liability, nature of— Recital in sale-deed that 
certain money should be paid to mortgagee, whether 
amounts to acknowledgment of mortgagee’s right to take 
possession. 

The acknowledgment to which section 19 of the 
Limitation Act refers must be an acknowledgment 
of Usability in respect of the right claimed, though 
it need not specify every consequence of tho thing 
acknowledged. [p. 814, col. 2.] 

The right acknowledged must be of the same 
description as the right which is the subject of the 
suit. [p. 814, col. 2.: 

A recital in a sale-deed that a sum of money has been 
left with the vendee to pay off a mortgage executed 
by the vendor, does nut amount to an acknowledg- 
ment of the right of the mortgagee to obtain pos- 
session of the mortgaged property so as to enable 
the mortgagee toclaim that limitation for a suit for 
possession began to run from the date of the sale- 

deed. [p. 814, col. 2; p. 815, col. 1.] 


Appeal against the decree of the Sub- 
ordinate Judge, Unao, dated the 13th April 
1987, upholding that of the Munsif, 
Purwa, dated the 28th August 1916. 


Babu Ram Bharose Lal, for the Appel- 
lants. 

Babu Hart Kishen Dhaon, for Respondent 
No. 1. 


JUDGMENT.—The principal question 
for determination in this appeal is ons of 
limitation. The facts are as follows :— 

On the 20th of July 1897 one Bhairon 
Singh, the owner of a l anna odd pies 
share in the village of Thur, mortgaged 
with possession a plot No.6 measuring 1 
b'gha odd to Jograj Singh, the father of 
the  plaintiff-respondent. The mortgage 
money was Rs. 100. It was agreed that 
the mortgagee was to remain in possession 
of the property. He was to be allowed 
to appropriate Rs. 7-8-0 ont of the income 
of the property in lien of interest; the 
balance, namely, Rs. 2-80 a year was to 
ba paid to the mortgagor on ascount of 
the Government revenue. It was alleged 
in the plaint that a deed of further 
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charge on this property was executed on 
the 18th August 1399. It has been found, 
however, by both the Courts below that 
the document which was exezuted on this 
date did not create a charge on the mort- 
gaged property. In the year 1906, Bhairon 
Singh, the mortgagor, sold the whole of his 
share to one Chandar Nath, who was the 
father of the defendants Nos. 5 to 7 and 
the father in-law of defendant No.8. The 
sale was for a sum of Rs, 3,000 and the 
deed shows that money was left with the 
purchasers to pay off various encumbrancers 
including Jograj Singh, the father of the 
plaintiff. Later on these purchasers exe- 
cuted a deed of mortgage by conditional 
sale in favour of the defendants Nos. 9 
and 10. The latter brought a suit for 
foreclosure and obtained a decree and they 
are now admittedly in possession of the 
share which belonged once to Bhairon 
Singh, 

In the plaint it was stated that Jograj 
Singh, the mortgagee, and after him the 
plaintiff had remained continuously in 
possession of the mortgaged plot No. 6 
till the 30th of June 1915. In paragraph 
7 of the plaint it was stated that the 
defendants had dispossessed him on the 
Ist of July 1915. The cause of action for 
the suit was alleged to have accrued on 
this latter date and consequently the prayer 
was for possession. In the alternative the 
plaintiff asked for a money decree, that 
is to say, for the money due in respect of 
the mortgage-deed of 1297 and the so-called 
deed of further charge of 1899, 


Various pleas were raised by way of 
defense. One of them was that neither 
the plaintiff nor his father had at any 
time since the mortgage of 1897 been 
in possession of plot No. 6. Both the 
Courts below have found that this is 
the oase, and consequently it is clear 
that the statement contained in paragraph 
7 of the plaint to the effect that the plaintiff 
was dispossessed on the lst of July 1915 
is untrue. It was further pleaded that the 
suit for possession was barred by time. 
Both the Courts balow have held that 
the suit would have been barre? ware it 
not for the fact that on the lith of April 
1905 an acknowledgment was mide by the 
mortgagor Bhairon Singh, whioh had the 
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effect of starting a fresh period of limitation. 
This acknowledgment is contained in the 
sale-deed whioh Bhairon Singh executed in 
favour of Chandar Nath, and the plaintiff 
relies upon the statement contained in this 
deel in which the existence of a mortgage 
in favour of Jograj is admitted. I have 
already mentioned that a portion of tke 
purchase monay was left with the purchas- 
ers for the purpose of redeeming previous 
mortgages including a mortgage of Jograj 
Singh. The Courts, therefore, while they 
held that the story of the plaintiff regarding 
his dispossession in the beginning of July 
1915 was. not made oat, held nevertheless 
that by reason of this acknowledgment he 
was entitled to maintain a suit for posses- 
sion as mortgagee and that he had 12 
years dating from the llth of April 1906 
to bring the suit, The suit wag accordingly 
held to be within time. The Oourt of 
first instance gave a decree for possession 
and this has been maintained in appeal by the 
Subordinate Judge. 

It has baan argaed befora main the first 
plasa that inasmuch as the plaintif failed 
to make ont the case which he set up in 
the plaint his suit ought to have been 
‘dismissed. Iam not prepared to go to the 
length of ascepting this argument, for it 
seems to me that if the Courts below 
wero satisfied on the evidense that the right 
to recover possession of the mortgaged pro- 
perty was still subsisting, it was open to 
them to enforce if in the present suit. I 
am unable, however, to agree with the 
opinion of the Oourts below that the 
statement contained in the aale-deed of 
fhe llth of April 1906 amounted to an 
acknowledgment which had tha effect 
of extending the period of limitation for a 
suit for mortgagee possession. Limitation 
for such a suit began to runon the 20th 
of Jaly 1897, the date upon which the mort- 
gaga deed was executed. 

If we turn to the sale-deed of the llth 
of April 1906, all we find is a rasital by 
Bhairon Singh that a sum of Rs. 835 had 
bean left with the vendes for paymant of 
the mortgage-money due on mortgages 
executed by the vendor in favour of Reghu- 
nandan, J@dunandan, Sheonandan, Chauharja 
Singh, Dasraj Singh and Jograj Singh. It 
was further recited that the purchasers 
might pay the money either privately 
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to the mortgagees. or might deposit it in 
Court. 

It was further provided that any balance 
out of Rs. 835 left after payment of the 
mortgage debts was to be returned to the 
vendor. If this suit were a suit for the 
mortgage money, it might I think be possible 
to construe the recilal in this deed of 
sale as amounting to an acknowledgment 
under section 13 of the Limitation Act, 
that is to say, an acknowledgment of liability 
on the part of Bhairon Singh to pay the 
mortgage-money to Jograj Singh. But at 
the time this sale deed was executed any 
suit for the mortgage-money was barred. In 
the circumstances the right of the mortgagee 
to bring 8 suit for the mortgage-money 
was the right conferred by section 68 of 
the Transfer of Property Act, and for a 
suit of this kind limitation at the most 
sould be 6 years under thé provisions of 
Article 116 of the Schedule to the Limita- 
tion Act. The sale-deed, however, was 
executed more than 6 years after the date 
of the mortgage and so this statement in 
the deed of sale would not save limitation 
for a suit for mortgage money. The claim 
for a money decree, therefore, was barred by 
time. 

There remains the question as to whe- 


ther the recital in this sale-deed can 
extend the period of limitation for a 
suit for mortgagee possession, In “my 


opinion it does not. The acknowledgment 
to which ssation 19 of the Limitation ‘Act 
refers must ke an acknowledgment of 
liability in respect of the right claimed, 
thot gh it need not specify every con- 
seqience of the thing acknowledged, 
Thee is nota word in the sale-deed which 
either directly or by implication can be 
treated as amounting to an acknowledgment 
on the part of Bhairon Singh regarding 
the right of the mortgagee Jograj Singh 
to acquire possession of the mortgaged 
property, and indeed so far as I can see, it 
was never in the mind of Bhairon Singh 
to make any statement regarding possession. 
If “then the principle is that the right 
acknowledged must be of the same descrip- 
tion as the right which is the subject of 
the suit if seems to me that this recital 
in the mortgage-deed cannot be treated as 
an acknowledgment which enables the 
plaintiff to claim that limitation for a suit 
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or possession began t2 run from the date 
of the sale-deed, 

I hold, therefore, that the. view of the 
Courts below is erroneous and that there 
is no acknowledgment in the sale of 1906 
which saves limitation. The claim for posses- 
sion was time-barred and as already mentioned, 
any suit for the mortgage-money was also 
beyond time. I allow the appeal, set aside 
the decree of the Court below and direct 


that the plaintiff’s claim be dismissed with ` 


costs in all three Courts. 
Appeal allowed. 


PATNA HIGH COURT. 
“First APPEAL FROM Orper No. 204 
or 1917, 

June 24, 1918. 

Present :—-Mr, Justice Mullick and Mr, 

; Justine Thornhill. 
MAHANAND MISSIR—Ossector— 
APPELLANT 
VETEUS 
DASRATH MISSIR—App.iicant AND 
BACHA PANDIT—Ossectrorn— 


RESPONDENTS. 

Hindu Law-—-Guardianship—Minor member of joint 
family—Quardian of minor's property, whether can. be 
appointed. | 

No guardian can be appointed in respect of the 
property of a minor who is a member of an undivid- 
ed Mitakshara Hindu family. [p. 816, col. 1.] 

Gharibullah v. Khalak Singh, 25 A. 407; 801. A. 
165; 5 Bom. L. R. 478; 7 C. W. N. 681; 8 Sar, P.O. 
J, 483 (P. C.), followed. 


Appeal from an order of the District 
Judge, Shahabad. 

FACTS.—One Loknath Missra had two 
sons, Mahadeva Missra and Maha Nand Missra. 
They lived as members of a joint Mitak- 
shara family. Mahadeva Missra died 
leaving a minor grandson Ambika Missra. 
One Dasrath Missra, who was in relation 
several degrees removed from Mahadeva 
Missra and was living separate from him, 
applied to be appointed guardian of the 
person and property of the minor Ambika. 
The application was opposed by Maha 
Nand Missra, grandunele of the minor, on 
the ground that no guardian could be 
appointed of the person and property of 
the minor as he was living as a member 
of the joint Hindu family. One Bacha 
Pundit also opposed the application of 
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Dasrath but claimed himself to be appoint- 
ed guardian of the person of the minor, 
The District Judge appointed Dasrath as 
guardian of the person of the minor and 
Maha Nand Missra as that of his pro- 
perty. He directed Maha Nand Missra to 
furnish security fo the extent of half 
of the family property as that was the 
share of the minor in the property. Maha 
Nand Missra appealed to the High Court 
and made Dasrath Missra and MBacha 
Pundit parties to the appeal. During the 
pendency of the appeal Dasrath Missra 
died. 

Mr. Permeshwar Dayal, for the Appellant, 
contended that a guardian could not be 
appointed of the property of a minor 
where the minor was living asa member 
of a joint Mitakshara Hindu family. The 
interest of the minor in a joint family was 
not defined. The Karta of the family was 
the manager of the entire property on 
behalf of all the members of the family, 
The order of the District Judge appoint- 
ing guardian of the property of the minor 
had the effect of partitioning the joint 
family property, whish was not within 
his competence while exercising jurisdiction 
under the Guardians and Wards Act. He 
relied on Gharibullah vw. Khalak Singh (1), 
Sham Kuar v. Mohanunda Sahoy (2), Bindaji 
y, Mathurabai (3), Jhabbu Singh v. Ganga 
Bishan (4). Dasrath Missra, who had been 
appointed guardian of the person of the 
minor had died during the pendensy of this 
appeal. As the appointment of guardian 
was a personal matter no person could 
be brought on the record as alegal repre- 
sentative under Order XXII, rule 4, of the 
Civil Procedure Code. Owing to the 
pendency of the appeal against the order 
of the District Judge appointing Dasrath 
as guardian of the person of the minor, 
the application of Dasrath for the appoint- 
ment of guardian was still res sub judice. 
The applicant being dead the application 
should abate. Gurgabat v, Khashabat (5) 
referred to. 

(1) 25 A. 407; 30 I. A. 165; 5 Bom. L. R.478;7 O. 
W. N. 681; 8 Sar. P. O. J. 483 (P, 0.). 

(2) 19 0. 301; 9 Ind. Dec, (N. 8.) 646. 


(3) 30 B. 152; 7 Bom. L. R. 809. © 
(4) 17 A. 629; A. W. N. (1895) 119; 8 Ind. Doo. 


(x. 8.) 665. 
(5) 23 B. 719; 1 Bom. L. R, 863; 12 Ind. Dec, 
(N. 8.) 481. 


816 
AJA NASYA Y, KARIMBAKSH HARKAR. 


Mr. Ganesh Dutt Singh, for the Opposite 
Party, submitted that the appeal should 
abate as Dasrath, who was the only res- 
pondent interested in opposing the appeal, 
was dead and no person had been brought 
on the record as his legal representative. 

JUDGMENT. 

Motuitck, J.—It appears that tke learned 
District Judge appointed the appellant, 
Mahbanand Missir, guardian of the property 
of the minor Ambika Missir on condition 
that he gave security. At the same time 
the learned District Judge appointed one 
Dasrth Missir guardian of the person of 
the minor. Since the order of the Distriot 
Judge, Dasrath has died and consequently 
so far as the guardian of the person of 
the minor is concerned, the office is vacant; 
but it is contended on behalf of Mahanand 
Missir, who appeals to us, that the order 
appointing a guardian in respect of the 
property of the minor was illegal inas- 
much as the minor was a member of an 
undivided Mitakshara family and had no 
separate property of his own. This son- 
tention is correct [see the judgment of 
their Lordships of the Privy Council, 
Ghoribullah v, Khalak Singh (1)]. The 
order, therefore, appointing Mahanand 
Misser as guardian of the property of the 
minor will be set aside. So far as the 
guardianship of the person is concerned, 
Dasrath being dead, no orders are neces- 
sary. 

THORNHILL, J.—I agree. 

Order set aside, 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLaTS Decree No, 1964 
or 1916. 

May 7, 1918. 

Present :—Mr. Justice Fletcher and 
Mr. Justice Smither. 

AJA NASYA—Ptaintirr— 
APPELLANT 

< VETSUS 
KARIMBAKSH SARKAR AND CTHERS 


ng DEFENDANTS —RESPONDENTS. 

Remand, order of, by High Court— Decree after remand 
oy lower Court—Appeal—Appellant, whether can chala 
lenge remand order, 

Ta an appeal tothe High Court against a decree 
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passed by the lower Court on a remand of the case 
to that Court by an order of the High Court, the 
appellant cannot challenge the propriety of the 
remand order, 


Appeal against the decree of the District 
Judge, Rangpore, dated the 16th of De- 
cember 1915, reversing that of the 
Munsif, 2nd Court at that place, dated the 
29th of November 1910. 

FACTS appear from the judgment. 

Babu Indu Bhusan Roy, for tte Appellant. 
—-This appeal is on behalf of the appellant. 
The appeal arises ont of a suit to set 
aside an ex parte decree passed in a: suit 
bronght on a mortgage-bond, and the sale 
made in execution thereof on the ground of 
fraud, irregularity, etc. There was an order 
of remand by this Hon’ble Court, and the 
present appeal is against the decree passed 
after remand. 

{Forrouer, J.—We cannot go behind the 
order of remand. | 

If the order of remand is found to be not 
justified and the whole sase is before your 
Lordships, your Lordships can interfere. 
Refers to Gunga Prosad v. Ajudhia Pershad 
co (1), Hanuman Das y. Gursahay Singh 
2). 
Babu Atul Chandra Gupta, for the Respond- 
ents, not called upon, . 

JUDGMENT.—-This appeal must stand 
dismissed. The case has been before this 
Court on a former oceasion. On that osea- 
sion a remand was made and the ques- 
tions to be desided by the lower Court on 
remand were definitely laid down. It is 
no use for the appellant now to try to 
challenge the remand order. We must take 
the order as it stands. On remand, the 
learned Judge of the lower Appellate Court 
has come to conclusions of fact which are 
fatal to the plaintiff's case. In that view, 
we must dismiss the present appeal with 
costs. 


Appeal dismissed. 


(1) 80. 13L at p. 186; 9 C. L. R, 417%; 6 Ind, Jur. 
— Shome L. R. 199; 4 Ind. Dec, (N. 5.) 83 


(2) 21 Ind, Cas, 700; 180, L. J. 181, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL Rersrence No. 5 or 1918, 
February 28, 1918, 

Present :—Mr. Lindgay, J. O: 
CHANDIKA PRASAD—Accussp— 
APPLICANT 
., VETSUS 


EMPEROR—Opposite Parry. 

Penal Code (Act XLV of 1680), s. 1738—~Refusal to 
take subpoena, whether offence. 

A mere refusal to accept a subpana issued under 
section 160 of the Code of Criminal Procedure does 
not constitute an offence under section 173 of the 
Penal Code. 


Referenos by the 2nd Additional Sessions 
Judge, Lucknow, dated 6th February 1918, 
recommending under section 488 of the 
Criminal Procedure Code, the setting aside 
of the order of the First Class Magistrate, 
dated the 17th January 1918. 

FACTS appear from the following 

REFERRING O&8DER.—This isan ap- 


plication in revision of an order of 
conviction and „sentence under section 
173, Indian Penal Code. The charge 


against the applicant was that be had 
refused to take a subrata issued under 
section 160, Code of Criminal Procedurr, 
The trial was summary onder section 260 
of that Code. There is :notbing on the 
record to show any act on the part of 
the applicant, beyond mere refusal to accept, 
to constitute prevention of service, within the 
meaning of saction 173, Indian Penal Code. 
This refusal constitutes no offence. 

The point is concluded by the following 
authorities: — 
~ Queen v, Punamalat Nadan (1), Emperor 
v. Ahmad Husain Khan (2), Empress v. 
Gangaram (3). , | 

The latest Allahabad High Court ruling 
was reported in the Pioneer of 5th Decem- 
ber 1917, 

I would, therefora, recommend that the son. 
viction and sentence be set aside, 

A scopy of this order will be sent to the 
Trying Magistrate through the District Ma- 
gistrate for an explanation, he may think fit 
to offer within a week, 

The bail will continue. 

(1) 6M,199;1 Weir &0; 6 Ind, Jur, 410; 2 Ind. 
Dec. (N. 8) 139. 

(2) 3 Ind. Cas, 965; 6 A. L. J. 777%; 81 A. 6C8; 10 


Cr. L. J. 485. 
(83) A. W. N. (1888) 93, 
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TAMBI V. EMPEROR, 

Mr. M. A. Khan, for the Accused. 

The Government Pleader, for the Crown. 


JUDGMENT.—For the reasons given in 
the referring order of the Judge “the 


conviction of Chandika Prasad is set aside. 


He will be acynitted and released, his 


bail bond being discharged. 
Reference accepted; 
Conviclzon set aside, 


LOWER BURMA CHIEF COURT. 
Crminat Revision No. 95-B or 1918. 
June 13, 1918. 
Present:—-Mr, Justice Ormond. 
TAMBI—~Accosep—APPLICant 
CEFSUs 
EMPEROR Tarover APPALSAWMY— 


RESPONDENT, 

Criminal Procedure Code (Act V of 1898), ss. 215, 
436, 489—Commitment, order of — Revision—High Court, 
interference by—“Triable exclusively by the Court of 
Session” in s. 426, meaning of. 

Under section 215 of the Criminal Procedure 
Code the High Court is precluded from enter- 
taining an application for revision on a question 
of fact against an order of commitment made under 
sections 213 and 214 of the Code, but it has power 
to quash a commitment if there is no evidence to 
support it, the absence of such evidence being a 
question of law and not of fact. [p. 818, col. 2.] 

Under section 439 of the Code of Criminal Pro. 
cedure, however, the High Court has power to 
revise a commitment order made under section 436 
of the Code on points of law as well as of fact. [p. 
818, col. 2. | 

Section 486 of the Criminal Procedure Code 
gives the District Magistrate jurisdiction if he con- 
siders that the case is triable exclusively by the 
Court of Session. That may mean either (1)a case 
where the District Magistrate considers that the 
facts constitute an offence which is triable only by 
the Court of Session, or it might mean (2) a case in 
which the District Magistrate considers that the 
sentence which the Special Power Magistrate could 
pass might not be suficient, and, therefore, that it 
was a case which should be tried by a Court of 
Session. [p. 818, col. 1.) 

The words “triable exclusively by the Court of 
Session” in section 486 of the Criminal Procedure 
Code refer to cases which are only triable by the 
Court of Session under Schedule II of the Code 
and section 20 of the Code which gives he Local 
Government power to invest a Magistrate with 
special powers is not intended to curtail the juris- 
diction given to the District Magistrate under 
section 486, [p. 818, col, 1,1 


* 


* 2 
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Revision against the order of tbe District 


Magistrate, ‘Fhaton, dated the 23rd of 
` April 1918, passed in Criminal Revision 
No. 33 of 1918. 

Mr. Dawson, for the Applicant. 

Mr. Sutherland, for the Respondent, 


JUDGMENT.—On the ldth of March 


1917 the complainant was shot in the back . 


at Tawgale about a mile from the Police 
Station at Kyaikto at 7-30 pr. m. The 
three accused Tambi, Ban Si and Nga Po 
Hmin were tried for offences under section 
307 and section 307 coupled with section 114 
. of the Indian Penal Code, 7. e., for attempt 
to murder and abetment thereof, The First 
Additional Magistrate who was also a Special 
Power Magistrate discharged the three 
accused. The District Magistrate under 
section 433 of the Code dirested the 
Special Power Magistrate to commit all 
three acoused to the Sessions and the 
Special Power Magistrate committed them 
a3cordingly on the 29th April 1918, 


Mr. Dawson on behalf of Tambi 
applies for revision against the order of 
the District Magistrate. He contends that 
the District’ Magistrate has jurisdiction to 
pass such order only in sases which are 
“triable exclusively by the Court of Ses- 
sion,’ and that the Additional Magistrate 
having special powers could have tried the 
case himself. ‘Section 436 gives the Dis. 
trict Magistrate jurisdiction if he considers 
that the sase is triable exclusively by the 
Cenrt of Session. That may mean either 
(1) a case where the Diatrict Magistrate 
considers that the facts constitute an offence 
whioh is triable only by the Court of 
Session, or it might mean (2) a case in 
which the District Magistrate considars 
that the sentence which the Special Power 
“Magistrate could pass might not be suffi- 
sient, and, therefore, that it was a case which 
should be tried by a Court of Session. 
In my opinion the words in section 436 
“triable exclusively by the Court of Session” 
refer to cases which are only triable by 
the Court of Session under Schedule II of 
the Code, and section 380 of the Code 
which gives the Local Government power 
to inygst a Magistrate with special powers 
is not intended to curtail the jurisdiction 
given to the District Magistrate under 
section 436, In either of the above views 


alone 
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the District Magistrate had jurisdiction to 
make the order. 

Mr. Sutherland for the respondent aon- 
tends that this Court cannot interfere 
upon a question of fact with an order of 
commitment. 

Under section 215 of the Code this Court 
is precluded from entertaining an applica- 
tion for revision ou a question of fact 
against an order of commitment made under 
sections 213 and 214, but this Court has 
power to quash a commitment if there is 
no evidence to support it, the absence of 
such evidence being a question of law 
and not of fact; see Jogeshwar Ghose 
v. King-Hmperor (1) and Sheobux Ram 
v. Emperor (2). The case of Emperor v, 
Nga Taung Thu (8) cited by Mr. Suther- 
land for the respondent is not an authority 
to the contrary. In that ease Mr. Justice 
Twomey held that he could mot 
quash the commitment merely on the ground 
that the evidence was doubtful—which implies 
that there was credible evidence to support 
the case for the prosecution, And paragraph 
123 of the Lower Burma Courts Manual 
must not be read as going beyond the pro- 
visions of the Criminal Procedure Code, A 
- The Committing Magistrate must consider 
the evidence, and if .a primu facie case is 
not made out against the accased, he 
should be discharged. If there is no 
evidence to connect the accused with the 
offence or if the evidence falls short of 
disclosing an offence or if there is no 
credible evidence to support a conviction, 
the accused should be discharged. On the 
other hand, it is not necessary that a 
Magistrate, before committing an accused, 
should be satisfied as to ` the acaused’s 
guilt, it is sufficient if a prima facie case 
supported by credible evidence has been 
made out against him. And this Oourt 
has jurisdiction under section 439 to 
revise a commitment order made under . 
section 436 on points of law aa well as of fact, 
See Rash Behari Lal Mandal v, Emperor (4). 

The case for the prosecution is that the 
third accused Nga fo Hmin shot the com- 
plainant at the instigation of Tambi the 


lst acoused, who was complainant’s enemy, 
(1) 5 0. W.N. 411, 
(2) 9 0. W. N. 829; 2 Gr. L. J. 534. 
(3) 23 Ind. Cas. 478; 7 Bur. L, T. 26; 15 Or. L. J; 


0, 5 
(4) 12 0. W. N. 117; G C. L, J, 760; 6 Cr, L J. 406, 
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and that all three accused were in the 
conspiracy to shoot him, that at about 11 
A. M. on the day of occurrence the three 
acsused were together when Tambi pointed 
the complainant ` out to the 8rd accused 
and said, ‘that is the man,’ that about 3 
P, N. ihe. three asoused were seen together 
in Tambi’s house, that immediately before 
the oscurrence the threes asoused were seen 
at the place of occurrence, that after the 
ocourrence the 2nd and 3rd acdused ran 
away chased by the complainant and others, 
that the complainant struck Ban Si and 
felled him to the ground, that the com- 
plainant recognised the 3rd accused 
at the time and pointed him out to 
the Sub-Inspestor of Police in the bazaar 
on the 27th Marsh, when the 8rd accused 
was arrested. I doubt if the inference 
could be legitimately drawn from the above 
fasts (if proved) that the shooting was 
done at the instigation of Tambi, The 
case, I think, is on the borderline as to 
whether there is any evidence to support 
a conviction against Tambi or not, 

The case against Tambi is on a very 
different footing to the case against the 
other two. The complainant did not mention 
having seen Tambi at 3 r. m. or at the time 
of occurrence, either in his First Information 
Report or soon after the occurrence; and 
the Committing Magistrate has given good 
reasons for not accepting the evidence of 
the 3 witnesses who speak to having seen 
the three accused at or near the time and 
place of occurrence. 

In my opinion. the order of the First 
Additional Magistrate discharging Tambi was 
correct and it is confirmed. The order of 
the District Magistrate as far as Tambi is 
concerned is set aside and his order as 
to the other two accused remains good. 

Note.-The First Additional Magistrate 
has criticised the order of the District 
Magistrate not only on the ground of 
jurisdiction but he has criticised the manner 
in which the District Magistrate has dealt 
with the facts. This is improper and if 
the Additional Magistrate had treated the 
order of the District Magistrate as void for 
want of jurisdiction, he would have incurred 
a very serious responsibility. The case has 
been pending since April 1917 and should 
be disposed of without delay. 

ydpplomi discharged. 
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ALLAHABAD HIGH COURT, 
FULL BENCH. 


URIMINAL MISGELLANEOUS Case No, 467 or 1917.. 
May 4,` 1918. 
Present; —Sir Henry Richards, Kr., Chief 
Justice, Mr. Justice Tudball and Mr. Justice 
Abdul Raoof, 
Inre Babu HAR PRASAD SINGH, 
VAKIL OF BANDA. 

Legal Practitioners Act (XVIII of 1879), s. 18— 
Letters Patent (Allahabad), cl. 8-—-Professional miscon- 
duct—-Pleader intimidating witness to prevent him 
from giving evidence. 

A Pleader who intimidates a witness in order to 
prevent him from giving evidence in Court is guilty 
of professional misconduct. [p. 883, col. 2.4 

Order on reference submitted by the 
District Magistrate, Banda, through the 
Sessions Judge, Banda, dated the 30th 
November 1917. 

The Hon'ble Mr, Moti Lal Nehru, Messrs. 
Peare Lal Banerji, Damodar Das and 
Purushottam Das Tandon, for the Vakil. 

Messrs, Ryves and Hoskins, for the Crown, 


JUDGMENT. i 

Riıcaarns, O. J.—In this case we are galled. 
upon to investigate two charges of alleged 
misconduct on the part of Babu Har 
Prasad Singh, who is stated to be the lead- 
ing Pleader at Banda. The first sharge 
relates to matters which are alleged to 
have taken place as far back as the year 
1915. It would scem that in that year 
(and even now) there are two rival face. 
tions in the Munisipality of Banda. Har 
Prasad was certainly associated with one 
of these parties, although he had ceased 
to be a member of the Municipal Board 
before the happening of the matters 
to which I shall refer presently. Unfortu- 
nately there are strong indications that 
these factions were not wholly influenced 
by a wholesome rivalry to do what was best 
for the residents of Banda City. On the 
contrary Har Prasad contends that the 
present charges against him are altogether 
false and have been engineered by the 
opposing faction. In the year 1915 a 
charge was made against one Sheo Prosad 
of having defrauded the Municipality, 
This Sheo Prasad was in the employ- 
ment of the Municipal Board and, it was 
alleged against him that he had bought 
on behalf of the Municipal Board inferior 
gram at a low price and charged th, 
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Munisipal Board the price of good gram. 
There can be no doubt that the case of 
Sheo Prasad was made a “party” oase 
between the two rival factions. One party 
was anxious to have him prosecuted; the 
other party was anxious to shield him, 
An enquiry was held ky the Municipality 
and Har Prasad appeared professionally 
for Sheo Prasad at this enquiry. In the end 
Sheo Prasad was committed to trial in the 
Court of Session and convicted. He appealed 
to the High Court and the sonvistion 
was set aside by a learned Judge. At the 
trial of Sheo Prasad one Maiku (other- 
wise Langra) was examined as a witness. 
The first charge against Har Prasad is 
that prior to the examination of Maiku 
be (Har Prasad) sent for him and told 
him that he should not give evidence and 
accompanied this order with an intimation 
that if he did give evidence it wonld be 
so much the worse for him. It is 
contended on behalf of Har Prasad that 
he labours under considerable difficulty 
in having now io meet and disprove 
matters which occurred as far back as the 
year 1915. This is undoubtedly true 
but the prosecution (if I may use the 
expression for want of a better) is not 
to blame because the interference with 
Maiku as a witness in a oriminal case, if 
true, did not come to light in such a 
way that it could be reported to this Court 
until quite recently. It happened thus:— 
Acriminal charge was brought against one 
Sarju by a man named Prag Dat, a 
warder in the Banda Jail, alleging frand 
in connection with the purchase of a cow. 
Sarju alleged amongst other things that 
this false case had been engineered against 
him by the leaders of one of the rival 
factions to which 1 have already referred, 
in conseyuence of certain action which he 
took in connection with the casa of Sheo 
Prasad. The case was also made a “party” 
case. A witness of the name of Ram 
Nihore was examined on behalf of Sarju, 
and at the conclusion of his evidence 
he stated that Har Prasad had come to 
bis house which is at Manikpur quite 
olose to the railway station and told him 
that heewas not to appear as a witness 
on behalf of Sarju, and that if he did 
it would be worse for him or words to 
that effect, It is this statement by Ram 
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Nihore which led to Har Prasad being 
reported to this Court and the allegation 
that Har Prasad attempted to interfere 
with Ram Nihore giving evidence in Sarju’s 
ease forms the basis of the 2nd charge 
against him. Har Prasad, as already stated, 
appeared for Sheo Prasad at the enquiry 


which the Municipality held. He subse- 
quently appeared for him at the trial 
before the Court of Session. But Har 


Prasad says that he was not acting on his 
behalf in the interval between the enquiry 
by the Municipality and the trial at the 
Court of Session. Har Prasad also appear- 
ed professionally to support the prosecu- 
tion against Sariu, but he states that the 
part he took was practisally confined to 
making suggestions and that the conduct 
of the case was left in other hands. Maiku 
was examined before us in support of the 
first charge. He stated that he was sent 
for on a particular day, that in consequence 
of what the messenger said he went 
with the messenger in the evening to 
the house of Har Prasad and that 
Har Prasad then told him that he 
must not appear as a witness. He at 
once agreed not to do so. He stated that 
there was another person present whose 
name he did not know but who was the 
Karinda for a Zemindar of the name of 
Kashi Nath. The witness was cross- 
examined as to the time and the descrip- 
tion of Har Prasad’s Louse and premises, 
The witness answered these questions 
apparently correctly. His demeanour was 
good and he had all the appearance of a 
truthful witness. Maiku further stated that 
after he had had the interviews with Har 
Prasad, Sarju came to himand told him 
he must give evidence. He at once agreed. 
The next witness was Ra man called 
Ejaz Husain; He was the Karinda of 
Kashi Nath, and he stated that on a 
particular day in July 1915 he had gone 
to the house of Har Prasad to speak to 
him about legal business of Kashi Nath, 
T must here mention that admittedly Har 
Prasad conducts the greater part, if not 
the whole, of the legal business of Kashi 
Nath. He says that he found Maiku 
already there, that he heard the conver- 
sation which took place between Maiku 
and Har Prasad. Maiku went away after 
a short time and he (the witness) 
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remained behind and talked over the busi- 
ness about whioh he had some. 
witness was unable to mention the case 
or the nature of the business about which 
he had come to Har Prasad. He was 
cross-examined to show that he had 
already left the service of Kashi Nath 
in July 1915, and that, therefore, it was 
impossible that he could have come to 
speak to Har Prasad upon the business 
of Kashi Nath. He was also cross- 
examined to show that he having heen subse- 
quently re-appointed Karinda to Kashi 
Nath, he was dismissed a second time at 
the instigation of Har Prasad. The objeat 
of this last part of the oross-examination 
was to indicate a reason why Ejaz Husain 
- might give false evidense against Har 
Prasad. Ejaz Husain admits that he 
ceased to ba in the employment of Kashi 
Nath in the month of July 1915, but he 
says that he was not dismissed by Kashi 
Nath but that he left of his own accord. 
Kashi Nath was examined afterwards on 
behalf of Har Prasad and he produced a 
book which showed that a registered notice 
had been sent by him to Ejaz Husain. 
He produced the letter from Hjaz Husain 
in answer to his notice. From the answer 
which Ejaz Husain admits having sent 


` it would appear that the registered notice 


was a notice requiring Hjaz Husain to 
hand over certain documents belonging to 
Kashi Nath which were in his posses: 
sion aS Karinda. The answer was a very 
proper answer and explained that the 
only reason why the documents were not 
- handed over was that the agent sent hy 
Kashi Nath for the documents refused to 
give a receipt. This notice was sent on 
or about the 19th of July 1916. Maiku 
is of course unable to state the exact 
date in July 1915 that he- visited Har 
Prasad, but from other circumstances it 
would appear that if this interview took 
place at all it must have been about the 
10th of July. Kashi Nath says that he 
dismissed Hjaz Husain in July. Neither 
Kashi Nath nor Hjaz Husain are able 
satisfactorily to give the exact ate 
when Ejaz Husain ceased to be Karinda 
to Kashi Nath. It is admitted that 
whether Ejaz Husain was dismissed or 
‘ceased to be Karinda of his own accord, 
he did give up the employment in July 
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and I am inclined to think that the 
employment must have some to an end 
some little time before the sending 
ef the notice to give up the documents. 
My reason is that I think the ceasing 
to be employed as Karinda must have 
preceded the notice and I think this 
notwithstanding that Kashi Nath 
produced the book to fix the time when 
the employment ceased. This circumstance, 


‘ goupled with the faot that Ejaz Husain 


is either unable or unwilling to state the. 
nature of the business about which he 
went to Har Prasad, detracts to some extent 
from the value of his evidence. Siddik 
Husain, Sub-Inspector, was examined and 
stated that he got information that 
attempts would be made to tamper with 
the witness against Sheo Prasad and that 
in consequence of the information he 
approashed Sarju, whom he knew to be a 
man who would be likely to have influense 
with Maiku, and that very shortly after 
Sarju had seen Maiku he took the pre- 
gaution of haying the evidence of Maiku 
recorded under section 164 of the Code 
of Criminal Procedure. That the evidence 
was so recorded it is admitted. Sarju de- 
poses to the fact that he did interview 
Maiku and learnt from him that Har Prasad 
had told him that he was not to give 
evidence. Maiku apparently without any 
hesitation then agreed that he would give 
evidence. Har Prasad gave evidence and 
absolately denied having ever had any in- 
terview of any kind with Maiku. He 
stated that after Ejaz Husain had been 
re-employed in December 1917 by Kashi 
Nath, he in the month of February of this 
year strongly urged Kashi Nath not to keep 
Ejaz Husain It appears that after Ejaz 
Husain in the year 1915 ceased to be in 
the employment of Kashi Nath, he went 
into the employment of one Debi Prasad, 
a nephew of Kashi Nath. There was 
some friction between the uncle and ne- 
phew, and Har Prasad says that he gave 
as a reason to Kashi Nath for not retain. 
ing Ejaz Husain that-he was the mischief 
maker. Kashi Nath was not present when 
Ejaz Husain gave his evidence. The learned 
Advocate for Har Prasad professed to be 
taken completely by surprise b the eyi- 
dence of Ejaz Husain. Kashi Nath was 
sent for from Banda and arrived and wag 
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examined in the case. He is apparently a 
respectable Zemindar, 


not very satisfactory. <A letter of his'was' 


put into his hand (dated March 1917) in. 


which he addressed Ejaz Husain as Karinda” 
and spoke to him about a case of his 
(Kashi Nath). Another letter, dated August 
1917, was also produced andthe two docu- 
ments go to show that at the time the 
relations between Kashi Nath and Hjaz 


Husain were not at all unfriendly and that. 


the letter had to do with Court work. 
There is a direct conflict between the evi- 
dence of Har Prasad and Kashi Nath as to 
the circumstances connected with the alleged 
dismissal of Ejaz Husain in February of 
the present year. Hjaz Husain states that 
he was never dismissed at all, and on the 
day he first gave his evidence he said that 
Kashi Nath actually came to the railway 
station with him when he was coming 
away to attend this Court. Kashi Nath 


says that the reason Har Prasad gave for . 


advising him not to retain Hjaz Husain 
in his service was that he had not trusted 


sommunieated to Ejaz Husain the fact that 
Har Prasad had advised that he should 
be dismissed, and that as a matter of fact 


he did not actually dismiss him. He says ~ 


that he was no doubt infinenced by what 


. Har Prasad said, but the actual dismissal 


took place in this way that Ejaz Husain 
said that he was not satisfied with bim 


(Kashi Nath) and that he (Kashi Nath) 


then said, “well, brother, as you are not 
satisfied we had better part’, or words to 
that effect, The; discrepancy between. Har 
Prasad and Kashi Nath on this matter is 
somawhat significant, because it relates to 
events which happened only a very short 
time ago. lt was strongly urged on behalf 
of Har Prasad that it was very unlikely 
that he would have committed 
serious offence as to order Maiku not to 
give evidence in the presence of Ejaz Husain, 


and that if he wanted to interfere with a. 


witness like Maiku he would not have done 
so directly. I think that these are matters 
which we certainly should consider. It 
was also contended that it was unlikely 
that Har. Prasad would even know that 
Maiku was to be a witness, because his 
name had never been mentioned in the 
preliminary enquiry held by the Muynici- 
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‘ monstrates his innocence. 
him in 1915. He told us that he never ` 


such a. 
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pality nor at all until his evidence was 
‘recorded under section 164, On the other 
hand the prosecution say that Maiku was an 
obvious witness from the very commenae- 
ment, I am not satisfied that Maiku was 
an “obvious” witness, while on the other 
hand I see nothing in the least unlikely 
that Sheo Prasad should have told Har 
Prasad that Maiku was likely to be ex- 
| amined as a witness against him, If 
the case against Sheo Prasad was true, 
I .think that it would be almost certain 
that Sheo Prasad would have told Har. 
Prasad, who was his Vakil presumably 
taking a keen interest in his case. Mr, 


~ Peare Lal Banerji asked us to deal with 


the present case on the assumption that 
Sheo Prasad was innocent because he was 
acquitted by the High Court. I do not 
think that we can do this. Sheo Prasad is 


„entitled to the full benefit of his acqnittal, 


but I do not think that any person else 
is entitled to ask us to hold that the 
acquittal of Sheo Prasad conclusively de- 
The judgment 
of the High Court seems to have given 
Sheo Prasad the benefit of the doubt. One 
of the reasons for the acquittal was the 
supposed somewhat late appearance of Maiku 
as a witness, lt is possible that the High 
Court’s attention was not drawn to the faot 


| that his evidence had tobe recorded under 


section 164 of the Code of Criminal Pro. 
cedure, (i.e, as a witness who might be 
tampered with), and the High Court had 
not before it the evidence which we have 
‘had in the present case that the witnesses 
were being tampered with, 
not only the evidence of Maiku but 
also of a number of other witnesses was 
recorded under section 1 4, Mr. Peare Lal 
called our attention to the difficulty which 
his client is under in having to meet a charge 
which relates to matters which happened 
in the year 1915. While the ee 
‘are not to blame for this, I think it is 

matter to which we should give carola] 
consideration. À number of professional 
gentlemen appear for Har Prasad. It appears 
that they are giving their services gra- 
tuitously. One would have thought in the 
present case that one of the first things 


‘that would have been done would have been 


to have made an application to the prose- 
gution for particulars as to the time and 


It appears that - 
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manner- at and in which Har Prasad was 
alleged to have interfered with the witness 
Maiku. No particulars of any kind seem 
to have been asked for. The only thing 
which was done was a verbal request to 
the Government Advocate to give the names 
of the witnesses he intended to call, which 
request was complied with and amongst 
these witnesses the name of Ejas Husain 
was mentioned. Har Prasad is an ex- 
perienced Pleadar and if he was in the dark 
as to the charge against him, it ought to 
have occurred to him to ask for particulars. 

I now come to the 2nd charge. This case 
also undoubtedly became a “party” ease. 
Sarju was the accused and he alleged that 
the oase was a false one got up against 
him on account of the active part which 
he had taken against Sheo Prasad. (I may 
mention here that Sarju was acquitted.) 
The evidence in support of the 2nd charge 
is confined to that of Ram WNihore. He 
states that his house is quite olose to 
Manikpur Railway Station and that Har 
Prasad whilst waiting at the station came 
in and told him not to give evidence. It 
must be said in favour of this witness that 
he not only stated this when he gave evis 
dense on behalf of Sarju but he also men- 
tioned two persons who were present at the 
time. . These two persons have not been 
called either by the prosecution or by the 
defense. Ram Nihore states that he res 
fused to be influenced by Har Prasad and 
that he told tho latter that he would give 
evidence. Har Prasad swears that he never 
went to the house of Ram Nihora and he 
produces two witnesses who accompanied 
him on the day he travelled from Banda 
to Allahabad. The allegation of the pro- 
secution is that the visit to Ram Nihore 
was paid whilst Har Prasad was waiting 
at Manikpur Junction. Har Prasad had 
to change at Manikpur and remain thera 
for about two hours before he got the train 
for Allahabad. The first witness was a 
man named Shah Saidullah. He is the 
Bench Reader in the Court of the Sessions 
Judge at Banda. The other man was Abdul 
Shakur, who is a Sub-Assistant Surgeon. 
Both of these witnesses stated that it was 
impossible for Har Prasad to have gone to 
the house of Ram Nihore without their 
being aware of the fast and that he did 
pot go. Considering that the house of Ram 
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Nihore is very close to the station, one is 
a little inclined to doubt the evidence of 
these two witnesses. They had no parti- 
cular reason for keeping Har Prasad under 
observation. A letter was produced-written 
by Har Prasad to Suidullah, in which the 
former asked the latter to state his re- 
collection of all that occurred during the 
wait at Manikpur. Saidullah writes his 
reply on the same sheet of paper and pro- 
fesses to be quite unaware of the reason 
why Har Prasad had asked him, and in 
his evidenca in this Court Saidullah said 
that he did not know the reason. A 
week before this letter was written the 
Magistrate had made an order against Har 
Prasad in this very case, and considering 
the position of Har Prasad and the fact 
that Saidullah is the Bench Réader in the 
Sessions Court, I do not believe that Said- 
ullah did not know the reason why Har 
Prasad had written to him. The Sab. 
Assistant Surgeon was mixed up in the 
gase against Sarju. I do not think that 
either of these witnesses can be regarded 
as altogether independent witnesses upon 
whose testimony the Court should place 
implicit confidence. Nevertheless the evi- 
dence on the second charge is the oath of 
Ram Nihore against the oath of Har Prasad 
and Ram Nihore admits that he was oon- 
victed 14 years ago and sentenced to two 
years.. The charge was robbery. Ram 
Nihore is a Brahman by easte. He looks 
respectable and notwithstanding his gone 
viction he apparently occupies a respectable 
position and has outlived his conviction. 
In his cross-examination he seemed to admit 
that he was justly punished for violence 
but not for stealing. We must sonaider 
why if was that Ram WNihore told about 
the alleged visit of Har Prasad, He 
volunteered the statement, A reasonable ex- 
planation would be that he apprehended 
that evil might befall him in consequence 
of his having given evidence, If ha 
volunteered the statement for any other reason 
it would put a different complexion on his 
evidence and indeed on the whole case. In 
this connection we must not lose sight of 
the fact of the existence of the two hostile 
factions. Har Prasad contends that the 
present charge is the result of a dénspiracy 
against him. Let us assume for a moment 
that- what Ram Nihore says is yntrue and 
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that Har Prasad never went to his house 
at Manikpur. This would mean that the 
enemies of Har Prasad conspired at or 
before the time of the charge against 
Sarju that Ram Nihore, when called as 
a witness for Serju, should falsely volunteer 
the statement that Har Prasad had ordered 
him uct to give evidence, in the hope that 
the statement would get him (Har Prasad) 
into trouble. Such a conspiracy seems 
highly improbable. I bave approached 
the consideration of this case as if if were 
a criminal case in which a very: serious 
charge was being made against Har Prasad. 
I think that we ought to give him the 
benefit of any reasonable doubt if we 
have any. I have given the case anxious 
consideration not only at the bearing but 
in the interval whioh has elaps d. I have 


4 


discussed the case and the various points - 


I have mentioned with my colleagues also. 
Most reluctantly I come; to the conclusion 
that the sharges are true. 


TupsaLL, J.—Babu Har Prasad Singh, a 
Vakil, has been called: upon to show cause 
why this Court should not deal with him 
in the exercis3 of its disciplinary powers 
under section Sof the. Letters Patent. A 


Deputy Magistrate of the firat class has’ 


made a report in respect to his sonduct 
on 2lst November 1917, which was for- 


warded to this Court by the District Magis- 


trate on 30th November - 1917 and notice 
was issued on Ylst January 1918 to the 
Vakil together with’ copies of both reports. 
The Magistrate preferred four charges: Of 
these, two have 
learned Government Advocate and our in- 
quiry has been limited to the remaining 
two. These are charges of a similar nature, 
tiz, that the Wakil in each case threatened 
a person. who was about to give evidence 
in a eriminal matter with a view to deter 
him from giving such ‘evidence. Ina way 
the two cases are connected with each 
-other and I propose to state the facts 
which ‘haye led up te: them. Babu Har 
Prasad Singh is said to be the leading 
Pleader practising in the Subordinate Courts 
at Banda, a «mall town where the head- 
quarters of the civil administration of the 
District @re situated. There is a Munici- 
pality governed by a Municipal Board. What 
is exactly meant by saying that Har 
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Prasad Singh is the leading Pleader is not 
quite clear, He has a good lozal practice. 
He is fairly young and takes an active and 
keen part in local publio matters and isa 
man of considerable local influence. He 
takes an interest in Municipal matters and 
at least up to 1912 or 1913 was a member 
of the Municipal Board. He was then 
unseated and there was some litigation 
about the election and at present he is not 
a member of the Board. 

It is common ground that in respect to 
Municipal matters there were two sontend- 
ing parties in the town which, a3 is so 
often the ease, devoted their time and 
energy not so much to furthering the pub- 
lio interests as to thwarting and defeating 
each other. There is little doubt that Har 
Prasad Singh was the leading spirit of the 
one and one Muhammad Raza Hasain that 
of the other party. Such was the state of 
local feeling in the year 1914 when an 
accusation. was preferred by Muhammed 
Raza Husain in his official capacity against 
one Sheo Prasad, an employee of the Muni- 
cipal Board. The latter was an officer who 
held in his hands an advance of prblic 
money and was entrusted among other 
duties with the purchase of grain for the 
feeding of the Board’s draught cattle. The 
charge against him was that he had pur- 


"chased “weevil eaten” gram atacheap rate 


and had charged for good gram at full 
rates. The purchase was said to have been 
made from one Sheo Nath. An inquiry 
was directed by the Municipal Chairman 


' to be made and Muhammad Raza Husain 


was entrusted with the oollection of the 
evidence. Of course he had no powers to 


' summon witnesses or enforce their attend- 


ance and he had to go about inquiring 
from persons and take their statements. Like . 
all things Municipal in this country, there 
was a considerable waste of time owing to 
friction between the Chairman and Raza 
Husain, and the opposite faction took upon 
themselves the protection of Skeo Prasad. 
The latter admittedly engaged the service 
of Babu Har Prasad Singh to watch his 
intérests in the inquiry. Matters dragged 
‘on till July 1915. The act charged amounted 
to a criminal cffence and in that month 
the matter was made over to the Polise for 
inquiry and ,nesessary action. The Police 
inquiry was made over to the Kotwa 
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Sub-Inspector Mohammad Saddik, who began 
iton 14th July 1915. In the sonras thereof he 
examined one Maiku (alias Langra) as a 
witness. As there were outsiae influences 
at work and he had information that 
attempts were being made to prevent the 
witnesses giving their evidence, Mohammad 
Saddik placed all the witnesses including 
Maiku before a Magistrate and caused their 
statements to be recorded under section 164, 
Criminal Procedure Code, This is a step 
which is usually taken by a Police Officer 
when he has reason to believe that in- 
fluence will be or is being brought to bear on- 
a Fitness to prevent him testifying in Court. 
The oase was then placed by the Police 
Officer for inquiry before a Magiztrate who 
sommitte] Sheo Prasad for trial to the 
Court of Session. The Sessions Judge at 
the trial found him guilty and convicted 
and sentenced him. Babu Har Prasad 
Singh was a witness for the defence of 
Sheo Prasad ind gave evidence on his be- 
half. At both the inquiry and trial Maiku 
gave evidence for the prosecution, swearing 
that he was the weighman who actually 
weighed the gram which had been sold by 
Sheo Nath to Sheo Prasad. He testified 
as to its quality. He is a professional 
licensed weighman who receives his fee at 
the time of weighment. Sheo Nath also 
followed the same profession, but the gram 
that he sold was alleged to be his own 
personal property, He had had it in his pos- 
session for some time and he sold it cheaply 
according to the prosecution case, because 
ib had been attacked by weevils. It is 
obvious that if this were true, the man 
who actually weighed the gram must have 
seen and recognised its condition, It is 
equally obvious to one who has any know- 
ledge of how grain dealings in an Indian 
market are carried out and is experienced 
in investigating crime that in such a case 
as Sheo Prasad’s, the weighman would hea 
witness of some importance one way or the 
other. At the Magisterial inquiry and at 
the trial in the Court of Session Babu 
Har Prasad Singh appeared and asted for 
Sheo Prasad. The latter appealed to “this 
Court and the learned Judge who heard the 
appeal considered that there was room for 
considerable suspicion. He ariticised the 
action of Raza Husain in the matter, laid 
stress on the fact that Maiku had not been 
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examined as a witness at the Municipal 
inquiry and hesitating to accept the eyi- 
dence he gave the accused the benefit of 
the doubt in his mind and acquitted him. 
The date of the High Court’s order is the 
15th March 1916. This closed the first phase 
of the battle. lt hada sequel. The Polise 
Officer Mohammad Saddik was transferred 
to another District and in the first half 
of 1917, a charge of cheating in respect to 
a cow was preferred by one Prag Dutt, 
a warder at the Banda Jail, against one 
Sarjn Singh. The latter is a fairly well- 
to-do resident of Banda who deals in grain, 
ete, and who supplied grain on contract 
to the Jail. Prag Datt’s case was shortly 
that Sarju Singh had asked him to sell him 
a cow for Rs. 30 saying that it was re. 
quired for the Civil Surgeon, that he, Prag 
Dat, said that if it was wanted for the 
Civil Surgeon he could have it for’ nothing 
and that Sarju Singh took it. Later on 
he discovered that Sarju Singh had lied 
to him and he put the matter into the 
hands of the Police. The latter after 
making enquiry sent the case up for trial 
to the Court of Babu Shimbhu Narain in 
May 1917. Sarju Singh for certain reasons 
objected to the case being tried by that 
Magistrate and succeeded in securing its 
transfer to the Court of Mr, S. M. H, 
Rizwi, a Muhammadan = gentleman who 
finally decided the case on Oatober 31s{ 
19.7, acquitting Sarju Singh. 


By reason of what came to light during 
the course of this trial the Magistrate “at 
once” took action against Babu Har Prasad 
Singh. He at first issued notice to the 
Pleader and began an inquiry, Objection 
was apparently taken to his jurisdiction 
and he at once stopped his inquiry and 
submitted his report on November 21st, 
1917, through the District Magistrate to this 
Court. l 

Sarju Singh in his defence pleaded that 
he had purchased the cow for Rs, 40 from 
Prag Dat, that he had paid down Ra. 18 
and had subsequently paid the balance of 
Rs. 22 and obtained a receipt for the whole 
in the presence of certain persons, Dhani Ram, 
Ram Nibore, eto. 


He filed a long written statéhment, ex. 
plaining how his relations with the Sub. 
ordinate Jail staff had become strained 
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and why they were interested in bringing 
a false charge against him. He further 
alleged in paragraph 10 thereof that certain 
persons, Of whom Babu Har Prasad and 
Kashi Nath were two, bore him a grudge 
by reason of the part he had taken in assist- 
ing the Police in the enquiry made in 1915 
in Sheo Prasad’s case. Now in the case 
based on the complaint of Prag Dat, Babu 
Har Prasad Singh was engaged by Prag 
Dat to prosecute Sarju Singh and it was 
and still is the latter’s complaint that Babu 
Flar Prasad Singh had a personal as well 
as a professional interest in the matter and 
was trying to secure his (Sarju’s) conviction 
on a false charge bscanse he (Sarju) had 
-helped to secure the conviction of Sheo 
Prasad. In his defence Sarju Singh sum- 
moned Inspestcr Muhammad Saddik and 
Ram Nihore amongst other witnesses. Mu- 
hammad Saddik testified to the fact that 
while he was investigating the case against 
Sheo Prasad he got information that Babu 
Har Prasad Singh was attempting to pre- 
yent Maiku giving evidence, that as Sarju 
Singh was a person who in the course of 
business had dealings with Maiku and had 
 gonsiderable influence over him, he approach- 
ed him and asked him to use his in- 
fluence over Maikn to get the latter to be 
firm and to tellthe truth and Sarju Singh 
did help him and spoke to Maiku, This 
evidence was given on October 2nd, 1917, 
On October Ist, ze, the day before, Ram 
Nihore had been examined and had testi- 
fied to the payment of Rs. 22 and the oxe. 
cution of a receipt. After his evidence 
had been recorded, read over to and signed 
by him, be turned to the Magistrate and 
appealed to him. He said that on Satur. 
day, September 29th č.e., two days before, 
Babu Har Prasad Singh and Prag Dat 
had both come to his house (which is just 
outside the Railway Station at Manikpur) 
- in the afternoon and that the former, after 
asking him whether he was a witness in 
Sarju Singh’s case and being informed that 
he was, had told him that he was not to 
give evidence otherwise he would get into 
serious trouble (serban hoge). 

On hearing this the Magistrate at onae 
placed bjm on oath again and recorded 
his statement on the point. Ram Nihore men- 
tioned two persons, Ganesh Prasad and 
Harbans Prasad, as having been present on 
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the occasion. The complainant Prag Dat 
was clearly present in Court when this 
took place. He has admitted that he was 
in Court that day so long as the hearing 
lasted and record also mentions this, but he 
says he did not hear the statement made. 
Babu Har Prasad Singh was notin Court, The 
cross-examination of Ram Nihore was post- 
poned fo Ostober 2nd to enable Har Prasad 
to cross-examine him, but as the latter did 
not appear on Ostober 2nd, the witness wag 
cross-examined by the Court Inspector who 
did not question him about the insident of 
September 29th. 


Babu Har Prasad Singh appeared at the 
trial on Ostober 3rd and subsequent dates 
till the decision on October 31st (vide the 
record), 


Though he must have been well aware 
of the accusations made against him, he up 
to October 3lst made no protest in Court 
or attempt to deny the truth of Ram Nihore’s 
statement. i 


The Magistrate after the desision imme- 
diately issned notice to Babn Har Prasad 
Singh under the Legal Practitioners Act 
and sommenced an inqùiry. He subse- 
quently, as I have stated above, found that 
he had no jurisdiction and reported the 
matter for the orders of this Court. 
We have made the inquiry and examined 
the evidence. 


The two charges are :—- 

(1) that on or about the 10th July 1915 
he, Har Prasad Singh, in his own house 
at Banda did send for and intimidate the 
witness Maikn alias Langra to prevent him 
giving evidence against Sheo Prasad; 

(2) that on September 29th, 1917, at 
Maoikpur he similarly intimidated Ram 
Nihore to prevent him giving evidence on 
behalf of Sarju Singh, Muhammad Saddik 
Inspector and Ram Nihore. 


Babu Har Prasad in his defence has 
given evidence and has examined only four 
out of the large number of witnesses sum- 
mongd on his behalf. Maiku’s evidence is to 
the effect that a few (5 or 6) days before 
he was ‘examined by the Police in the 
course of their investigation in July 1915, 
Babu Har Prasad Singh sent a man to 
his house who took him to Har Prasad’s 
house, It was evening time, about 7 or 8 P. M, 
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He was taken to the Vakil’s office, 
Har Prasad Singh told him that he was 
not to give evidence in Sheo Prasad’s case 
or he would cause him to be sent to jail. 
He acquiesced as most men in his position 
in this country would have done. The only 
person who ever heard the conversation 
was the Karinda of Babu Kashi Nath, whom 
he knew by sight but not by name, 

A few days after, Sarju Singh came to 
him and questioned him, He told him of 
Har Prasad’s threat. Sarju Singh told him 
not to be afraid but to stick to the truth. 
He was then examined by the Police and 
was also placed before a Magistrate, who 
recorded his statement in the matter of 
Sheo Prasad. 

The witness gave his evidence in a very 
satisfactory manner and stood his oross- 
examination well. It was stated that he 
had no knowledge of Har Prasad’s house 
and had never been inside of it, He was 
closely cross-examined on the point, but his 
manoer and his face and the way in which 
he gave his description showed clearly 
that his statement on the point was true. 
No evidence of any sort has been called 
to show that he has made even any errors 
on this point. The man, of course, is only 
a weighman and persons of his class san 
easily he bought over to give evidence, 
It is true that in the course of the Muni- 
cipal inquiry he was not brought forward 
and examined, but no weighman apparently 
was examined and it is obvious that a 
weighman is employed when grain is pur- 
chased. It was, we are told, Sheo Prasad’s 
_ ease that he personally purchased no grain 

but that all purchases were made by his 
eo-acoused in that case, a Municipal sweeper. 
Sheo Nath, the person who was said to have 
sold the grain, was apparently examined 
during the Municipal inquiry but Maiku 
seems not to have been named. Sbheo Nath 
is now dead and cannot be examined. It 
has been urged that Har Prasad Singh 
could have had no knowledge whatsoever 
even of Maiku’s existence, that he had no- 
thing to do with the matter after 
Munisipality had decided to prosecute until 
it came into Court and, therefore, he could 
not possibly have sent for Maiku. In the 
state of affairs existing at Banda in regard 
to Municipal matters and the leading posi- 
tion, which Har Prasad occupied, I cannot 
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believe this. He fought for Sheo Prasad 
throughout and if the case against the 
latter was a true one, Sheo Prasad and 
Har Prasad would most certainly have 
understood the importance cf Maiku as a 
witness. He actually hendled the grain 
(assuming the case to have been a true 
one) and must have seen and recognised 
that the grain was weevil eaten. One can- 
not mistake grain of that kind. The chief 
point against him is that he did not come 
forward in the course of the somewhat 
amateur Inquiry made by an Indian Muni- 
cipal member, His statement, moreover, 
does not stand alone. It is supported by 
the evidence of Sarju Singh and Muham- 
mad Saddik and directly corroborated by 
that of Ejaz Husain. I will discuss the 
value of their statements later. There ig 
one fact which sannot be denied, vèz., that 
the Police deemed it necessary to have 
the, statements of all the witnesses record- 
ed by a Magistrate at the latter’s house. 


The witness also is subject to the in- 
fluence of Sarja Singh who at present is 
embittered against Har Prasad in view of 
Prag Dat's case against him, bat the matter 
that is now before us was pnt forward 
for the defence in that case and Muham. 
mad Saddik’s evidence in the matter was 
recorded. 


Sarju Singh has testified to the part he 
took in that matter at the request of the 
Police Officer. His house is near the 
Police Station. He knew the Kotwal and 
was on friendly terms with him. He dealt 
in grain and of course had concern with 
the licensed weighmen of the bazaar, The 
Polise Officer sought his assistance in the 
matter and he gave it, with the result 
that he incurred the wrath of the party 
who sought to protest Sheo Prasad. 
When he was attacked, he defended 
himself and brought the matter to light, 
It is bighly probable that the opposite party 
assisted him. His statement is strongly 
supported by the evidence of Muhammad 
Saddik, Inspector of Police. This officer 
is no longer in the Banda District. He 
was transferred sometime ago. He has 
testified to the manner in which be in- 
yoked Sarju Singh’s assistance. He de- 
clined to give the name of the person who 
gave him information in respect to Har 
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Prasad Singh’s alleged action and as a 
Police Officer he is justified in his refusal. 
He gave his testimony in 1917 in Barju 
Singh’s case. 

We are asked to disbelieve him because 
he made no entry in his diary about Har 
Prasad’s alleged action and the steps he 
took to counter it, and it is faintly hinted 
(but in no degree proved) that the witness 
is a friend of M. Raza Husain who is hostile 
to Har Prasad Singh. 

There is no forse in the plea as to the 
diary. The matter is one that one officer 
might record and another might not. No 
rule exists on the point and the witness’ 
action in having the statements recorded 
under section 164, Criminal Procedure Code, 
is corroboration of his word. 

The other point has still Jess forse. 
Some years prior to 1897 this witness was 
a Police clerk in the District of Hamirpur 
before he was ever stationed at Banda. A 
charge under section 330, Indian Penal Code. 
was preferred against him and the case was 
sommitted for trial to the Court of Session 
ai Banda. He was honourably acquitted 
and has aince risen to his present rank, 
He says that many personsin Banda took 
an interest in his case. To his knowledge 
Raza Husain did not assist him in the 
matter. He did not then know Raza 
Husain and if he took any interest in the 
case he, the witness, had no knowledge. 
This is the only attempt to show a connec- 
tion between the two men. The witness 
gaye his evidence in a very satisfactory 
manner and I have no hesitation in holding 
that he has told us the truth. 

There remains on this point the import- 
ant witness Ejaz Husain. This witness ad- 
mittedly had been in 1915 a Karinda of 
Babu Kashi Nath for several years. He 
says that early in July 1915, he went one 
evening about 7 or 8 r.m. on his master’s 
business to Babu Har Prasad Singh's house. 
He went to his office, he found Maiku and 
Har Prasad Singh present and he heard 
the latter tell the former that he was not 
to give evidence or he would get him into 
jail. Maiku acquiesced and went away. He 
did his business with the Pleader and also 
left. Ha says that he subsequently men- 
tioned the matter to his master Babu Kashi 
Nath at the bistar of one Abdul Hai peti- 
tion-writer, who also heard him mention 
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it, The witness is unable to tell us what 
was the business about which he had to 
see the Pleader that evening. Babu Har 
Prasad totally denies the incident and it 
is his oase that in July 1915 this man 


was not in Kashi WNath’s employ, that 
Kashi Nath subsequently in the end 


of 1917 again re-employed the man but in 
February 1918 again dismissed him on the 
advice of Har Prasad Singh and the man 
has, therefore, now come forward by reason 
of ill-will at the instigation of Raza Husain 
to testify falsely. He says that the man 
after his first dismissal in 1915 took service 
with Lala Debi Prasad, the nephew of 
Kashi Nath, and by intrigue caused trouble 
hetwaen the uncle and nephew and was 
dismissed by the latter, that he (Har 
Prasad) called Kashi Nath’s attention to 
this fact and got him to dismiss the man 
in Febrnary 1918, for this reason. To es- 
tablish those two points he took time to 
produce Kashi Nath and examined him as 
a witness. We have had before us the 
Husain and Kashi Nath. 
We have seen and heard them both, and I 
have no hesitation in saying that of the 
two Bjaz Husain is far the better and 
more truthful witness. As compared with 
Kashi Nath who is an Honorary Magistrate 
and pays Rs. 15,000 Government revenue, 
while he is only a Karinda, he gave his 
evidence easily and straightforwardly, where- 
as the Honorary Magistrate fought repeat- 
edly with the questions put to him, would 
not answer at once but repeatedly pre- 
varicated and was finally out of his own 
mouth convicted of having said what was 
not true on at least one point. Ejaz Husain 
gaya that it was in July 1915 that he 
left the service of Kashi Nath but that he 
was in that service when the inoident to 
which he testifies took place. Now the 
Police inquiry commenced on 14th July 1915 
and the incident occurred according to the 
evidence about 5 or 6 days before, tea 
about July 9th or 10th at the utmost. He 
admits that he then for about 18 months 
took service with Lala Debi Prasad and 
then again in February 1917 was employed 
by Kaé&hi Nath and up to the date on which 
he gave his evidence before us had not been 
dismissed, though he had not by reason of 
illness done any work for about a month, 
te, in March 1918. He is employed in 


r 


Vol. XLVI] 
HARPRABAD SINGH, In re, 


the management of certain villages and he 
still has in his possession his accounts and 
village papers, Kashi Nath has produced 


` some account books and a copy of a notice 


which he sent to Ejaz Husain on July 19th, 
1915, and he says that ib was in July that 
he dismissed the man. He has nowkere 
stated that he dismissed him before July 
19th, 1915, and the notice which has been 
read to us nowhere contains an order of 
dismissal or even hints at it. We are asked 
to infer it. The notice was sent because 
the man had delayed in sending in his 
annual papers and Kashi Nath has ad- 
mitted that he only dismissed him because 
he had so delayed. Ejaz Husain admits 
having received this so-salled notice a few 
days after the 19th July and admits the 
answer to it which was put before us. 
That answer is a straightforward one and 
explained the delay by stating that the 
agent sent by Kashi Nath to fetch the 
papers had refused to give a receipt for 
them and so he had not handed them over, 
Kashi Nath admits that the papers were 
ultimately handed over. Ejaz Husain has 
stated also that there had been some dis- 
pute about the rate of his salary for 
some two months prior to this and so he 
retired, 

We are asked to hold on this evidence 
that the man. was not doing Kashi Nath’s 
work on July lOth or 9th and therefore 
could not have gone to Har Prasad’s house. 
The evidence to my mind shows that the 
dismissal was subsequent to July 19th and 
not prior to it. Kashi Nath cannot fix any 
date earlier than July 19th, 

Stress is laid on the fact that Ejaz Husain 
cannot remember what his business was 
with Har Prasad on that evening. I do 
not think if fair on a witness to reject 
his evidence on so faint a reason as this. 
Kashi Nath wished us to believe that Ejaz 
Husain had no concern with any Court 
work, but that his duties were concerned 
only with the management of certain 
villages. Har Prasad Singh bas admitted that 
on few occasions the man had been to bee 
him. He (Har Prasad Singh) admittedly 
had been engaged for some & or 10 years 
as Kashi Nath’s Pleader for the purpose 
of oases in the various Courts. Kashi Nath, 
however, was.faced with the letter of 27th 
August 1917, He admitted that he wrote 
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it aud in the body of it is 
Ejaz Husain to come to 
oncs as he was required for a oertain 
criminal case about which he had full 
knowledge and which he was to prosecute, 
The first point is, therefore, not established. 
The second plea is still less established than 
the first. 

Har Prasad saya that he called Kashi 
Nath’s attention to the fact that the man 
was the person who had caused trouble 
between him and his nephew and that he 
ought not to have re-employed him and should 
get rid of him, 

Kashi Nath’s statement is quite differ- 
ent. Har Prasad (ke says) asked him why 
he had again taken on a man whom he 
had had to dismiss once because he could 
not trust him and that it was most in- 
advisable. Kashi Nath adda that he might 
have retained the man if it had not been 
for this advice and in fast he did not tell 
him why he was parting with him; that 
the man was displeased with him and so 
he said, “well, brother, as you are displeased 
with me, we had better part”. Ejaz Husain 
denies this. Kashi Nath has to admit that 
he has not taken accounts or the village 
papers from the man, which is curious if 
he was dismissed in February 1918. I much 
prefer the evidence of Ejaz Husain on the 
point. The old gentleman cut a very poor figure 
in the witness box and when he found 
himself being tripped up he took refuge 
behind the stone wall of “I don’t remem- 
ber”. 

He swore most positively that Ejaz 
had not been re-employed by him until 
December 1917, though he bad begn 
approached by the man from September 
1917 with a request for re-employment. 
He was very positive that he had not 
made use of his service between February 
and December 1917 and had paid him 
no salary. He had to admit that he 
wrote the two letters of 27th March 1917 
and 27th August 1917. ‘The first is not 
of much importance beyond evidencing 
friendly relations, The second is; addressed 


an order to 
headquarters at 


to Ejaz Husain as “Karinda” and the 
address is one of Kashi Nath’s own 
villages. It dirests him to conf as a 


certain criminal case was coming on for 
hearing on August” 29th, 1917, and 
his presence was necessary as he was 
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cognisant of all the facts of the oase and | 


that he was to bring as much ghee and 
money as he had collected and to 
arrange for the collection of the rest and 
that he was to come quickly to attend to 
and prosecute the case.” The letter proves 
beyond doubt that Ejaz Husain was his 
Karinda in August 1917 and was working on 
his estate. The latter says that he was 
re-engaged from February #917 and I do 
not hesitate to believe him. Kashi Nath 
after seeing the letter admitted that perhaps 
he had taken some work from him now 
and again and had made him a gift 
of money in exchange, but adhered to his 
statement that he did not regularly employ 
him until December 1917. The witness 
from the manner in which he gave his 
evidence was slearly not telling the truth, 
He admitted that he had trusted the man 
when he was in his employ, that there 
was nothing against him except his delay 
in submitting his papers, that there 
was no friction between them and that 
if Har Prasad had not spoken to him 
he would probably have retained his 
services, but he was not at all surprised 
or puzzled that so great a personage as 
Har Prasad should have troubled himself 
to geta lowly servant thus dismissed. 

He xnew that “jaz Hussain was sum- 
moned as a witness in this case against 
Har Prasad as the summons had come. 
He did not discuss the matter with him. 
He sould not remember if he went to the 
station with him when the man left 
Banda by train (the man says he did, 
and this happened only a few days before 
the evidence was given). 

The witness adds that he belongs to 
neither of the two factions in Banda, 
that when he saw how matters were 
trending he resigned his membership of 
the Board and out himself off from them 
entirely. I have gone at somewhat great 
length into the evidence of these two men 
for a great deal depends on whether 
Ejaz Hussain is to be believed or not. He 
only hesitated once and that was when 
he was asked whether (the matter being 
an old one) he had recently made a state- 
ment on®the point to any ove. He ad- 
mitted a bit reluctantly that he had been 
taken by Raza Husain toMr Hoskins (who 
appears with the Government Advocate) 
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after his arrival in Allahabad and had 
made a statement to him, but on the 
whole his evidence was given easily with- 
out hesitation or prevarication and I 
accept it. It is pleaded that this man 
came as & surprise to the defence and 
they had no idea of the matters to which 
he was to testify. There is little force 
in this plea, for the learned Government 
Advosate states that the man’s evidence 
was obtained on an inquiry made by a 
Tahsildar Magistrate, that he himself 
gave alist of his witnesses to the gentle- 
men who appear for Har Prasad Singh 
prior to the Easter Vacation and had 
expressed his readiness to supply any 
information desired on any point, but no 
one had approached him. 

The applications for the summoning of 
witnesses by both sides were made to this 
Court on April 2nd last. The learned 
gentlemen who have appeared for Har 
Prasad Singh at no time applied (as they 


sould have done) for any further particu- 


lars. Even during the hearing of the case 
they took time to produce Kashi Nath, 
but did not deem it advisable or necessary 
to ask for any further time to meet the 
case against their client. We would readily. 
and willingly have given further time on- 
decent cause being shown, nor is ang 
further time even now requested. 

Beyond doubt it is far more difficult fo 
meet a charge relating toa date so far back- 
as July 1915, We recognise the diffoulty 
and would give every facility to the 
defence. If particulars had been requested, 
they would at once have been given. [ 
cannot see that the prosecution (if it 
may be so called) is in any way to 
blame. The matter could not be brought 
to the Court’s attention before it came to 
the notice of the Magistrate and it only 
came to light in 1917, when Sarju 
Singh’s defence was taken. Har Prasad 
Singh has said that he believes that 
the Magistrate Mr. Razwi has taken 
part in the manufacturing of a false 
cas8 against him by reason of some 


puerile friction over a club in the starting’ 


of which he (Har Prasad) was gonsider- 
ably concerned, and he has mentioned some 
instances in which there has been friction 
between them. He admits that it is only 
his belief; there is no real ground for 
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even throwing any such suspicion on the 
Magistrate. The blame, however, is chiefly 
thrown upon the opposing faction headed 
by Raza Husain. 


It is urged that we must accept the 
. acquittal of Sheo Prasad by tbis 
Court as evidence that the charge against 
him was untrue, that therefore Har 
Prasad could have had no knowledge of 
Maiku and no notice to send for him and 
threaten him. 


ln the first place Sheo Prasad was by this 
Court given the benefit of the doubt 
which had entered the mind of the 
learned Judge who heard the appeal. 
There was by no meansan_ honourable 


acquittal, if one may use the term. The 
man was sonvicted by the Judge who 
saw and heard the witnesses. Sheo 


Prasad no doubt is entitled to the benefit 
of the acquittal that he sesored. We have 
had the advantage of seeing and hearing 
the witnesses in the present matteron the 
point to which they have testified and I 
personally have no hesitation in beleving 
and accepting that evidence. I am not 
leaving out of view the atmosphere of 
intrigue in Banda and the connection of 
Reza Husain with the case, bnat I cannot 


accept that as alone sufficient ground for. 


refusing to weigh the evidence and for 
rejecting it. It is good ground for close 
scrutiny and sare. There is good and 
reliable evidence before me in addition 
to the evidence of Maiku and Sarju 
Singh, 


The 2nd charge is supported by the 
evidence of Ram Nihore alone. I have 
already related the manner and oseasion 
on which he made his complaint to the 
Magistrate on October Ist and the nature 
of the charge. Babu Har Prasad Singh 
has denied it in toto on cath. It is true 
that some 14 years ago Ram Nihore was 
convicted of robbery and sentenced to two 
years’ rigorous imprisonment. He explains 
this by saying that there was trouble 
between him and a Police Officer in whioh 
the latter was injured on the head and as a 
result he was prosecuted and imprisoned. 
The man, however, is leading a respect- 
able life as a contractor and pays income- 
tax. He gave this evidense quietly and 
easily and ina vary convincing manner, 
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lt is no doubt a case of oath against oath, 
but there are reasons which to my mind 
show that Ram Nihore’s statement is not 
the result of collusion or conspiracy. He 
is not a person who is mixed up as far 
as I oan see with the factional strife of 
Banda. He lives in a house which stands 
alone at the gate of the Railway Station 
at Manikpur, many miles from Banda. He 
no doubt visits the latter place from time 
to time on business. 

The suggestion is that he enters into 
contracts in partnership with one Dhani 
Ram who was also a witness in Sarju 
Singh’s case, and Dhani Ram is gaid to 
be a friend of Sarju, who, of course, is 
hostile to Har Prasad Singh. Nothing 
has been placed before us to show 
that Dhani Ram and Ram _  WNihore 
are on such familiar terms with Sarju 


that Ram Nihore would agree to conspire- 


and lend himself to a false charge against 
Har Prasad Singh. 


Again if Ram Nihore’s statement is false 


and the result of conspiracy, the conspi- 
racy must have been hatched and action 
settled - very promptly within two 


days, Har Prasad Singh and Prag Dat set- 


ont for Allahabad from Banda on Saturday. 
29th. They had to change at Manikpur 
where they had to wait for two hours 
or. more, Assuming conspiracy, this fact 
would have to be dissovered and Ram 
Nihore at Manikpur consulted and won 
over and prompted to make his false 
statement before he was examined as a 
witness on October Ist. This, of course, is 
not quite impossible but highly impro- 
bable. The time was very short, unless 
a brilhant idea struck some’ one who had 
learnt of Har Prasad’s presence at Manik. 
pur and thought it a good opportunity of 
making upa false case against the learned 
Pleader. 

Nextly Ram Nihore on October Ist 
named two other persons as having been 
present when he was intimidated, viz., 
Ganesh Prasad and Harbans Prasad, one 
of whom was sometimes employed by him. 
These persons, assuming, a conspiracy, would 
hardly have been named unless the conspi- 
rators were sure of them. Neither of these 
men has been galled by either side in 
the present case. The Government Adyo.« 
cate states that they baye refused to 


> ad 
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testify. Ram Nihore’s statement was made 
to the Magistrate far too early to ft in 
with the suggestions of a conspiracy. ‘He 
personally had no motive to invent the 
story. As against him, it is urged that 
he volunteered the statement after. his 
evidence in Sarju Singh’s case had been 
recorded I can see nothing in this to 
cause the slightest suspicion. From my 
experience as a Magistrateand a Judge 
for over 30 years I know that this is 
the usual way in which witnesses appeal 
to the Court for protection when threats 
have been held out to them, and one 
knows how often witnesses are intimidat- 
ed especially, if influential persons are con- 
cerned. The Pleader has called three 
witnesses to support his statement that 
while at Manikpur on Saturday afternoon 


September 29th, 1917, he did not leave . 


the platform, viz., Shah Said Ullah, the 
reader in the Court of the Session and 
Subordinate Judge, the Sub Assistant 
Surgeon (or Hospital Assistant) of the 
Banda Jail and Prag Dat, the warder 
of the Jail and the complainant in Sarju 
Singh’s case. Their story is that’ they 
travelled in the same train to  Manikpur 
on their way to Allababad in company 
with Har Prasad Singh, 
travelled with him in the same compart- 
ment. They all waited on the platform 


together in front of the refreshment room. 


and the only oscasion on which they lost 
sight of Har Prasad was when he crossed 
to the waiting room on the opposite plat- 
form to answer a call 
took him about 10 or 12 minutes. I 


think it is correct to say that these three 
unfavourable | 


witnesses created a very 
impression on all the Judges who constitute 
this Bench. 


The reader Said Ullah was no ‘doubt 


going home for the lower Court’s vacation. , 


He returned to Banda at the end of 
October. 

He was present in Banda on duty when 
the Magistrate Mr. Rizwi took action 
against the leading Pleader practising in 
the Courts. It is said that the Magis- 


trate’s Court was filled with the members 


of the B&. The knowledge of what had’ 


occurred must have spread rapidly and 
those persons connected with the Courts, 
especially the Judges’ readers, must have 
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' Prasad or the nature of the accusation 
‘that 


Said Ullah 


of nature which 


isis 


learnt of it at once. Har Prasad has 
himself admitted that this must have been 
so. Yet Said Ullah would have us believe 
that he had not the slightest inkling that 
being taken against Har 
being made against him 
untila week afterwards. And he does 
so in order to explain the reply 
which he wrote to a letter written to 
him on November 6th, 1917, by Har 
Prasad Singh. In his letter Har Prasad 
wrote to the following effect. (The original 
is in vernacular): “You perhaps remember 
that yon and I on September 29th went 
together from Banda to Allahabad in the 
same compartment at Manikpur. You and 
I sat on chairs in front of the refresh- 
ment room all the time till the train 
arrived. Please write down and -let me 
know what you remember. | shall be 
grateful.’ There is no explanation in the 
letter of the reason why the request was 
made, 

In reply Said Ullah wrote a detailed 
account of what he remembered, even 
mentioning the 10 or 12 minutes during 
which Har Prasad went to the waiting 
room and not forgetting to state that other- 
wise they did not leave each other’s company 
for a second and he ended as follows: “But 


“ was 


‘what need has arisen for you to make 


this inquiry? The fasts are such that 
you know all about them yourself,’ The 
man must have been fully aware of the 
charge that had been preferred and I 
have no doubt that this letter and “its 
reply have been made up by the trend of 
them to lend an air of truth and credibility: 
to the witnéss’ evidence. 

. No doubt these witnesses travelled by the 
train but there was no good reason for 
them to keep so close a watch on the 
movements of Har Prasad Singh during 
the weary waiting of over two hours, 
Said Ullah says that after replying to 
the letter he went to Court, .met [Ear 
Prasad Singh, questioned him and learnt 
for tthe first time what was happening 
and tha he would have to give evidence. 
He is a member of Har Lrasad’s club— 
The George Coronation Club. He admits 
that the matter of Har Prasad’s case was 


“not such that he ordinarily would not 


hear of it for a week. He must have 
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heard all about it. The Courts must 
have been ringing with the names. 
He is the Judge’s reader. I. have no 
hesitation in holding that this letter is a 
piece of manufacture. Ram Nihore’s house 
is about 200 paces from the platform, and 
it would not have taken more than a 
few minutes to go there and return. The 
Sub Assistant Surgeon Abdul Shakur 
Khan wasa shifty’ witness whose _demean- 
our created a very unfavourable’ impres- 
sion. 
to Allahabad and he during the long wait 
located them in a side verandah of tbe 
refreshment room where they were 
screened from observation, being pardanashin, 
and admittedly from time to time he had 
to attend to them. Yet he is positive that 
Har Prasad was not out of his sight for 
more than two or three minutes at a 
time except when for 10 or 12 minutes 
he, Har Prasad, went to the waiting room. 
He was very positive, and if is curious 
how both he and Saidullah give the 
same estimate of the time occupied by 
the absence in the waiting room. This 
man was also one of Prag Dat’s witnesses 
in the oase against Sarju Singh in which 
Har Prasad appeared for the prosecution. 
He testified to a confession of guilt which 
he said sarju had made in his presence 
when he tried to settle matters with 
Prag iat. When pressed he finally had to 
admit that he would not swear positively 
that Har Prasad did not leave the plat- 
forro for 10 minutes, but thinks that he 
did not do so. Prag Dat's statement is 
to the same effect. In his cross-examina- 
tion he showed up badly. He fenced with 
the questions put to him and was evi- 
dently doing his best not to tell the 
truth, Of course the case against Har 
Prasad must be judged on the merits of the 
evidence produced against him, and not 
by the weakness of the defects in the 
evidence he has produced in his defence. 
He summoned a number of witnesses 
but examined only the above four persons. 
I have discussed the evidence against 
him and sonsidered it and all the pleas 
taken on his behalf and I have np hesi- 
tation after full consideration in accepting 
that evidence and in holding that both 
charges have been established to my satis- 
faction, 
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The charges are serious. This elass of 
offence, the intimidation and tutoring of 
witnesses, is only too common, In the 
ordinary individual it is bad enough. In 
the case of a member of the legal pro- 
fession it is a far graver offence. It is 
unnecessary to dilate upon this. It shows 
that the Vakil is unfit to be a member 
of the honourable profession to which at 
present he belongs. The fact that he has 
in his defence praduced evidence of 2 
highly suspicious character, like the letter 
of November 6th, 1917, goes to show 
that his idea of the honour of 
his profession and its true standard of 
morality is a very low one. The produc- 


tion of sneh evidence in his case is 
suficient in itself to disqualify for the 
Bar. 


I would remove his name from the list 
permanently and direct him to deliver 
up his certificate forthwith to the Registrar 
of the Court. 

A plea of good previous character is 
made and certain certificates have been 
put forward. Against this must be set off 
the fact that- this Pleader has once , before 
been called upon (on the report of the 
Subordinate Judge) to show cause why this 
Court should not deal with him. He was 
the Pleader engaged in a Civil suit and 
purchased the property attached and sold in 
execution of his olient’s decree in his father’s 
name. 

He broke a very old and salutary rule 
of the Court the breach of which has 
been laid down to be professional mis- 
conduct. He pleaded that he acted under 
impulse and urged want of experience and 
previous good character (he was then of 
some five years standing). He was then 
let off with a warning. The man is 


astute and elever and has risen to local 
fame, but the charges against him are 
so serious that [ oan see no other alter- 


native to striking him permanently off 
the rolls. 

The defect in his character is far too 
serious for leniency. This is entirely apart 
from the somewhat bad gharacter giver 
to him by the District Magistrate. 

ABDUL Raoor, J.—After much anxious 
thought I have come to the same cgnelusion 
at which my learned brother Tudball 


has arrived, I have had the advantage of 
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perusing his exhaustive judgment and 
I find myself in full agreement with him 
on all the points. I shall state my reasons 
briefly. 

The facts on which these proceedings 
are based, came out in a most natural 
way in the course of the trial of a 
criminal oase, King-Emperor through Prag 
Dat v. Sarju Singh. Mr. Har Prasad 
appeared for the prosecution in the case 
and Ram Nibore and Mubammad Siddiq, a 
Police Officer, were among the defence 
witnesses. The former stated at the close 
of his’ examination, after being sworn a 
second time, that Har Prasad had ap- 
proached him at Manikpur where he had 
gone on his way to Allahabad and had 
asked him not to give evidence for the 
defence, threatening him at the same time 
‘with unpleasant consequences if he did 
not listen. It was argued that this inci- 
dent had no bearing on the trial of the 
case, it was unnecessarily brought in with 
the object of implicating Har Prasad, and 
that it should not, therefore, be taken 
notice of, If the story of the threat was 
true, in my opinion it was .quite natural 
that Ram Nihore should have brought it 
to the notice of the Court in the hope 
of getting some protection from it. The 
statement cannot be discredited merely 
on this ground. No reason has been 
suggested as to why Ram Nihore should 
have come forward to injure Har Prasad, 
excepting that a vague suggestion was 
made that he was a partner of Dhani, 
a friend of arju Singh, the accused 
person in the criminal case in which Har 
Prasad had appeared as a Vakil for the pro- 
secution against him. In the cross-exami- 
nation an attempt was made to show 
that he was a man of uo substance and 
that he had been sonvicted once for 
robbery and if was argued that he was, 
therefore, not a reliable witness, but this 
took place about 14 yeara ago. He is 
“now carrying on the business of a 
thekadar and it is not shown that he is 
not leading a respectable life. To meet 
his evidence, three witnesses have been exa- 
mined on behalf of Har Prasad, víz., Shah 
Saidullah, peshkar of the Court of the 
Subordjnate Judge of Banda, Abdul Shakur, 
Sub-Assistant Surgeon attached to the 
Banda Jail, and Prag Datt, his client in 
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the above-mentioned criminal case, who 
were his fellow-travellers on the same 
date, z. e., 29th September 1917, and by the 
same train. By their evidence it is sought to 
establish a sort of alibi. The gist of their evi- 
dence is that Har Prasad in their company re- 
mained all the time at the Manikpur Railway 
Station waiting for the Allahabad train 
and that he never absented himself from 
their view. They all state that he went 
out of ‘their sight for 10 or 12 minutes 
only, when he went to the privy with 
a lota in his hand. They give the 
minutest details of his movements at 
the station, No reason is given as to 
why they should have kept such a _ alose 
watch over him for more than 2 hours, 
and why tbey should have carried all 
these details in their memory all this 
time. It is diffisult to believe this evidence. lt 
bears the stamp of exaggeration and untruth, 

In the course of the same trial, 
Muhammad Siddiq, a Police Officer, in his 
cross-examination disslosed that one Maiku 
alias Langra, a weighman of the Banda 
Bazar, was a witness for the prosecution 
in a previously desided case in which 
the Municipality of Banda had prosecuted 
one Sheo Prasad, a girdawar, fur crimi- 
nal breach of trust, and his Pleader Mr. 
Har Prasad had sent for the witness at 
his house and tried to persuade him not 
to give evidence for the prosecution. 
Through the intervention of Sarju Singh 


whose aid the Police had secured, this 
attempt had failed. This is a separate 
charge brought against the Pleader and 


Maiku, Ejaz Husain, Sarju Singh and 
Muhammad Siddiq have been galled as 
witnesses on behalf of the Crown. Maiku 
states that one evening at about 7 or ‘5 
he was sent for by Har Prasad through 
a man whose name he did not know and 
was asked by him, under threat, not 
to give evidence for the prosecution, He 
was subjected to a lengthy oross-exami- 
nation and he stood the test well. He 
gave his evidence in a frank and easy 
demeanour 
went, he left a favourable impression on 
my mind. Har Prasad’s Counsel attempted 
to establish by the sross-examination of 
this witness that he had not been even 
near the house of Har Prasad, much less 
inside of it, and that, therefore, he was a 
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tutored witness, I think the result in 
cu Gross-examination was quite the 
contrary. No discrepancy. of any import- 
ance has been pointed out in his evidence 
but it has been urged that, as Sheo 
Prasad was eventually acquitted in appeal 
by the High Court and the evidence of 
Maiku was unfavourably criticised by the 
learned Judge who deciced the appeal, 
his evidence in this case should not be 
acted upon. It is, however, slear from the 
judgment that a doubt was created in 
the mind of the learned Judge, who gave 
the benefit of the doubt to the accused 
and acquitted him. There was no positive 
finding that the charge was absolutely 
untrue and the evidence was false. It 
may be that socially he does not occupy 
a very high position in life, but sup- 
ported, as his evidence is, by other 
corroborative evidence and sircumstances, 
I see no reason to disbelieve it on the 
main point. The witness Ejaz Husain, 
who happened to arrive the same evening 
and at the same time in the office of 
Har Prasad, overheard the talk which 
the Pleader was having with Maiku. 
We are asked not to believe this witness, 
because he is dismissed servant of Kashi 
Nath, a client of Har Prasad, under 
whose advice he had been dismissed, and, 
therefore, bore ill-will towards him. Kashi 
Nath-bas been called as a witness on 
behalf of the Pleader to establish the 
theory of dismissal, but the impression 
left upon my mind about his evidence was 
- that it rather went to establish quite the 
reverse, His letters, produced by the Crown, 
coupled with his answers in the cross-exami- 
nation went to show that the man was still 
in his service and was trusted by him, 
although an unpleasantness had arisen for a 
time on account of the non-delivery of certain 
village papers which had resulted in a regis- 
tered notice calling upon him to give up the 
papers. The address on the envelope and the 
contents of the letter, dated the 27th of 
August 1917, show that Kashi Prasad 
still utilized his services as a ‘Karinda.’ 
In this letter he asked him to ‘some 
to Banda, as he was acquainted With the 
facts of a certain case. He stated in his 
deposition that he had gone to Har 
Prasad on the above-mentioned evening 
about some business of his master, but on 
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being cross-examined on the point, he was 
unable to give the particulars of that 
business, Kashi Nath is a big Zemindar 
holding, many villages and it may be 
presumed that he must have had many 
cases in which he might haye been 
interested at one time or the other, 
Ejaz Husain might have gone to Har 
Prasad in connection with one of these 
cases. He cannot be expected to remember 
the partioulars of the case at this distance 
of time and I do not think that his 
evidence must necessarily be discarded on 
account of his inability to give the details, 
The conversation which Har Prasad was 
carrying on with Maiku at the time was 
of an unusual character and it was not 
strange that Ejaz Hussain should have 
retained the inoident in his memory. 
The notise and the reply to it given 
by Ejaz Husain were read ont to us. 
He was not charged in it with any serious 
dereliction of duty and certainly it contained 
not even a hint of dismissal. Most of 
the papers demanded from him were 
The 
reply to the notice to my mind gave a 
valid reason for not handing over the 
papers to the man sent by Kashi Prasad, 
I cannot believe that Ejaz Husain has 
come forward to give false evidence against 
Har Prasad for the reason suggested, 
After all, it is merely an inference which 
we are asked to draw, and I for my part do 
not think that the evidence affords any 
ground for such an inference. The 
inference suggested is too far-fetched and 
1 refuse to disbelieve the evidence on 
the above ground, 

It is, however, argued that the name of 
Maiku as a witness in Sheo Prasad’s 
case was mentioned at a very late stage, 
i.e. not until the case had some before 


the trying Magistrate, that, therefore, Haro 


Prasad conld not have come to know 
that he was an evident or even a possible 
witness in the case. This argument 
ignores the fact that Har Prasad had 
been engaged at the very commencement 
to represent Sheo Prasad at the enquiry 
held by the Commissioner appointed by 
the Municipal Board and must be taken 
to haye cowe to know all the? necessary 
facts relating to the purchase of bad 
grain from Sheo Nath, It is difficult to 
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understand that a man of Har Prasad’s 
intelligence and experience would not have 
tried to find ont all the possible avidence 
which would be produced against his client 
in any subsequent proceedings. We are, 
however, asked to believe that his interest 
in the matter had ceased after the enquiry 
by the Commissioner had come to an end, 
and “he had n> more to do with it until 
he was again employed by Sheo Prasad 
to defend him before the trying Magis- 
trate. Having regard to the fact that the 
prosecution had been started by the 
Municipality, in whish every one connect. 
ed with the affairs of the Municipal 
Board must have taken more than a usual 
interest, it is unlikely that Har Prasad 
had no farther concern with it after the 
proceedings before the Commissioner. 
Althougt there is no positive evidence on 
the point, it is easy to infer from the 
circumstances that he must have continued 
to advise his client Sheo Prasad in the 
matter all through and must have come to 
know that the man who kad weighed the 
grain was at least a possible witness for 
the prosecution. As proved by. the evidence 
of Har Prasad and other witnesses, there 
. have been and even now there are two 
factions in the town of Banda among 
whom party feeling bas been running high. 
Har Prasad belongs to one of these parties 
and the other party is headed by one 
Mir Raza Husain. It is argued that the 
present proceedings have been engineered 
by the party of Raza Husain with a 
view to bring about the diseomfiture and 
the utter ruin of Har Prasad. Here 
again there is no positive evidence on the 
point, and we are simply asked to draw 
this inference from the sircumstance that 
Mir Raza Husain has all along been taking 
a prominent part in prosecuting the oase 
against him and in fact in this Court 
also he bas been present ali the time 
during the hearing instructing the Counsel 
for the Crown. There may be some trnth 
in it, but were it not for the fact that 
ab times agencies do spring up which help 
the arm of malice in reaching the offender, 
many an offence would have remained 
undiscovered and the offender would have 
gone unp&nished. Unless it is shown that 
the evidence given is untrue, and, therefore, 
ought not to be believed, Iam not prepar- 
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ed to attach any weight to this argu- 
ment. Can the mere fact that some of the 
enemies of Har Prasad have taken a 
prominent part in helping the Crown in 
this proceeding, justify us in rejecting 
the positive evidence which has been given 
against him? If Muhammad Siddiq and 


Sarju Singh are to be believed their 
evidence fully supports the statements 
made by Maiku and Ejaz Husain. 


Muhammad Siddiq bas no connection with 


Banda now and the defence has not 
succeeded in proving by any positiye 
evidence that he is or has ever been 


under the influence of Raza Husain. He 
gave his evidence in a very satisfactory 
manner and there is no valid reason for 
dishelisving him. Sarju Singh may be 
said to be somewhat mixed up in the 
affairs of the two parties at Banda, but 
his evidence in this case, supported as it 
is by tha statement of Muhammad Siddiq 
who may be described as an independent 
witness, cannot be discredited on this 
ground alone, 

In my opinion both the charges against 
Har Prasad have been fully established. 
As regards the evidence for the 
defence I am fully convinced that 
it is manufactured and wholly unreli- 
able and Har Prasad has only aggravated 
his offence by, producing such evidence 
before the Court, 

By rat Cocsat.—The order of the Court 
is that Har Prasad be removed from 
practice as a Vakil. He is further ordered 
to hand up his certificate to the Regis- 
trar of the High Court to be cancelled. 

Fakil. removed from practice. 





CALCUTTA HIGH COURT. 
CRIMINAL Reviston No. 315 or 1918. 
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Present :— Justico Sir Charles Chitty, KT., 
and Mr. Justice Beachoroft, 
*“SANTOK CHAND AND ANOTHER-—- 

° Accused — PETITIONERS 
VETSUS 
SUGAN CHAND -MANAWAT—. 


Compiarnanet— OPPOSITE PARTY, 
Penal Code (Act XLV of 1860), s 406 ~Criminal 
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breach of trust by Receiver appointed by Court— Sanc- 
tion of Court, whether necessary for prosecution. 

In a suit for money, attachment before judgment 
of certain bales of jute belonging to the defendant 
having been applied for, the plaintiff was appoint- 
ed Receiver in respect of these bales. Subsequently 
on the application of the defendant the Court 
directed the Receiver to make over the bales to the 
defendant on his furnishing security for the amount 
claimed inthe suit. The defendant, after taking 
delivery of some of the bales, lodged a complaint 
against the Receiver for criminal breach of trust 
in respect of those bales, on the allegation that 
the Receiver had substituted jute of an inferior 
quality in the bales affixing thereon the labels of 
the defendant: 

Held, that asthe jute in question was entrusted 
to the Receiver not by the defendant but by the 
Court, it was not open to the defendant to commence 
proceedings against the Receiver for criminal 
breach of trast without first obtaining the leave of 
the Court. [p, 840, col. J.] 


Criminal revision ogainst the order of 
the 5th Presidency Magistrate, dated the 
15th March 1918. 


FACTS appear from the judgment. 

The Hon’ble Mr. Gibbons, Advocate- 
General (with him Babus Manmatha Nath 
Mukherjee and Probodh Chandra Chatterjee), for 
the Complainant- Opposites Party.—The master 
was in possession of the godown. Both 
the accused (master and servant) were 
charged with criminal breach of trust. It 
was their duty to hand over the goods to 
my slient; but they did not do that but 
substituted other goods of inferior quality and 
put our labels on them, and hense there was 
criminal breach of trast. Ib is said, first, no 
evidence of timpering withthe goods has 
brought home the gailt to the master, but 
the servant was doing so not for his own 
benefit. In a charge like this if tamper- 
ing is brought to the notica of the master 
and he does not do anything, the master 
is equally liable with the servant. 


The second point that is urged by the 
other side is that as the master was ap- 
pointed Reecsiver by the Court his posses- 
sion is the possession of the Court and 
hence he cannot ba made liable for any 
tampering. etc. The mister is none- 
thelass liable along with the servant. 
Moresver, so far as the Code of Civil Pro- 
sedure is Gonserned, you can’t charge the 
Rassivyer without the oonsent of the Court 
by. which he was appointed. But so far as the 
Criminal Procedure Code is concerned, there 
ia no authcrity to show that such gonsent ig 
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required. By taking proosedings in this case 
no contempt of Couri was committed as is 
said by the other side, So far as the crimi- 
nal charge is concerned, the Receiver is as 
liable as anybody else. Here he is charged 
with criminal breach of trust. 

[Cartry, J.—So faras 257 bales are con- 
cerned, the Receiver is made liable but out 
of these 4 bales have been returned and 
with regard to these the Ressiver is not 
liable. | 

No, my Lord, it does not matter the least 
for that. Whether the charge is made 
with regard to 1,000 bales or 1 bale, if 
the Resetver is found to be liable in res- 
pect of one bale, that is sufficient to prove 
the guilt of the Ressiver in this oase. 

[Cerrry, J.—If£ only labels have been re- 
moved, as you say, from 241 bales, that does 
not go to show criminal breach of trast, 
Labels are not of much value]. 

Certainly, my Lord, they are of great 
value. If 241 bales are found without 
labels, the Magistrate may certainly find 
whether there was honest intention. By 
removing labels, as is found, the Receiver 
was removing the marks of identity. No 
explanation is put forward. His case ia 
that he did not do it. It is found that 
they took off labels from goods of superior 
quality and fixed them on goods of inferior 
quality and also that they substituted 4 
labsls deliberately. For all these acts, 
eriminal breach of trust was found by the 
Court This sannot be an ordinary breach 
of contract or agreement, 

[Catrty, J.—When the goods were in the 
possession of the Ressiver appointed by the 
High Court, what right had the defendant 
to coms up and charge the Receiver with 
griminal breach of trust ?! 

The sesticns in the Criminal Procedure 


Code dealing with sanction are 195, 196 aw” 


and 197; they do not lay down that for 
bringing a criminal case against the Receiver 
sanction must be taken. 

Mr. Gregory (with him Babus Probodh 
Chandra Rai, Debendra Nath Kumar Mritunjoy 
Chatierjee and Dhirendra Nath Basu), for the 
Acous:d- Petitioners.—On the question of the 
Receiver there are four cases to show that the 
Raceiver is protected in a crimifal matter 
in the same way as in a civil matter: 


Dunne v. Kumar Chandra Kisore (1), Fink y, 
(1) 80 0. 593; 7 0. W, N, 890, 
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Corporation of Oaleutia (2), Anath Nath Dey 
y. Mohendra Nath (3) and Nagendra Nath v. 
Jogendra Nath (4), where it has been held 
that, excepting certain criminal cases, 
under the general criminal law, the Receiver 
is immune from prosecution. By making 
the Receiver liable, the other side is taking 
away the property from the possession of 
the Court. The Receiver is liable under 
the general criminal Jaw as ordinary per- 
gong, €g., offences against public morals. 


A Receiver cannot be made a party toa 
proceeding under section 145, Criminal Pro- 
cedure Code, without the sanction of the Court 
which appointed the Receiver. 


Then again in the 4th Edition of Kerr 
on Receivers, page 158, when the Court 
has appointed a Receiver and he is in pos- 
session of certain property, his possession 
is considered as the possession of the Court. 
Tf a firm has been appointed Receiver, as 
in this case, the members of the firm 
are responsible to the Court which appointed 
it. 

Mr. Gibbons in reply, —There may be cases 


under section 145 of the Code of Criminal’: 


Procedure to support my friend, but section 
145 deals with sivil or rather guas?-civil 
matters, 


JUDGMENT. —This is a Rule issued at 
the instance of the two accused Santok Chand 
and Anup Chand ‘for revision of an order 
of Mr. A. T. Mukherjee, lately 5th Presi- 
dency Magistrate, whereby he convicted them 
of an offence under section 406, Indian Penal 
Code, and sentenced them each to one day’s 
rigorous imprisonment and a fine of Rs. 200, 
The facts appear to be as follows: The Ist 
accused Santok Chand is a partner and 
(so far as this case is concerned) the sole re- 


“™*epresentative in Calontta of the firm of Kora- 


mal-Santok Chand. The 2nd acoused Anup 
Chand is the Manim Gomastha of that firm. 
The firm acted as aratdars for another Marwari 
firm Meghraj-Sugan Chand, in which the 
complainant Sugan Chand Munawat is a 
partner, Meghraj.-Sugan Chand owed money 
to Koramal-Santok Chard, and demands 
were mada for payment. Meghrej Sugan 


(2) 80 C. 721 at p. 728; 7 0. W. N. 706. 
(3) 15 Ind. Cas. 4&9; 13 Cr. L J, 489. 
(4) 16 Ind, Cas, 491; 13 Cr. L. J, 491. 
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Chand agreed to consign certain jute to Kora- 
mal-Santok Chand towards satisfaction of 
the debt, butin breach of that agreement 
consigned the jute to another firm, 
Chogmal.Hazarimal. On 2nd January 1918 
Koramal Santok Chand filed a snit on the 


“Original Side of this Court against Meghra}- 


Sugan Chand for Rs. 6,296-5-6, and on the 
same day applied for attachment before 


‘judgment of the jute above mentioned. A 


Rule nisi was issued and in the meantime 
the plaintiff firm .were appointed Receivers 
of the jute on giving security for Rs. 3,500. 
As such Receivers on 5th January 1918 
they took delivery of the jute from the 
Eastern Bengal Railway, 641 half bales, and 
paid the railway charges. 

On llth January 1918, a consent order 
was passed by Greaves, J., in the matter. 


“The portions of that order material for the 


present purpose were (1) that the defend- 
ants were to furnish security ‘to the satis- 


faction of the Registrar for Rs. 6,296-5-6, 


(2) On iheir 
524.12-0 for 
freight to the plaintiffs the latter were to 
give delivery to the defendants or their 
nomineesof the 641 half bales. (3) The 
hearing of the motion was to stand till the 
hearing of the suit, the question of costs 
being reserved. (4) The order appointing the 
plaintiffs Receivers was to be discharged and 
the security given by them to be refunded. 
Though the order was made on 11th January 
191%, and the defendants on that day gave 


the amount  oslaimed. 


‘the required security in this Court,the terms 
: of settlement appear not to have been filed until 


the 24th, and the order was not signed by the 
master until the 28th. Meanwhile on 16th 
January 1918; the complainant Sugan Chand 
accompanied by some persons from the firm 
of Chogmal-Hazarimal went to the plaintiffs’ 
godown and actually took delivery of 57 half 
bales. They then discontinued taking delivery, 
alleging that four of the 57 half beles were 
not the defendants’ jute, and that the plaint- 
iffs had substituted jute of an inferior quali- 
ty in those bales, affixing to them labels 
of the defendants, Letters passed between 
the attorneys of the parties, two of which 
are set out in the petition but which (we 
are told) have not been exhibited in this 
Nothing much turrs upon the letters, 
és io tle writing of which there is no 
dispute. In their first letter the defendants’ 
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attorneys complained that all the labels had 
been tampered with, by substitution of 
inferior jute, This, we are told, they sor- 
rested in a subsequent letter. On 18th 
January, however, the defendant Sugan Chand 
filed a complaint before the then 5th Presi- 
dency Magistrate, in which he stated that 
after the discovery of the 4 half bales of 
inferior jute above mentioned he had inspect- 
ed the rest of the stock and discovered that 
all the complainants bales had been 
removed by “him” (it is not clear who is 
meant, but we presume it referred to Santok 
Chand) and the accused had extracted the 
labels thereupon and attached them to bales 
of inferior quality. The complainant charg- 
ed both the accused under section 406, 
Indian Penal Code, with having committed 
criminal breach of trust inrespect of 584 
bales of jute, and applied for process and a 
search warrant. The search warrant was 
issued and 341 half bales were found in 
the plaintiffs’ godown Nos 17, and 241 in 
godown No, 23. The 341 half bales were 
admittedly intact. It was alleged and has 
heen found by the Magistrate that from the 
241 half bales the defendants’ labels had been 
removed but those 241 half bales were 
otherwise intact. Two half bales are said 
to be missing but of thes; the Magistrate 
makes no mention, It was stated to us by 
Counsel for the acensed that there are in 
fact 243 and not 241 half bales in godown 
No. 23. On 27th February 1918 two charges 
were framed, each against both the accused. 
The first charge is of criminal breach of trust 
in respect of 247 half bales of jute; the 
second is of abetting each other in the commis- 
sion of that offence. It need hardly be 
pointed out that the first charge is clearly 
erroneous as regards Anup Chand, the second 
accused. It is nobody’s sase that he was 
ever entrusted with the jute. He acted, if 
at all, as the servant of Santok Chand the 
first accused. The Magistrate’s degision 
is contained in the few concluding words 
of his judgment. He says:— The evidence 
shows that the two accused, after they had 
got the 641 bales in sound condition from 
the railway authorities in their own pos- 
session, did tamper with several of them, 
4, 6, removed the labels therefrom and put 
the same on bales of inferior jute in order 
to pass them off as belonging to the com- 
plainant. They actually made oyer four such 
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bales tothe complainant on the first day of 
taking delivery. A few bales of the eom- 
plainant’s jute are missing after all. Thus 
the accused had clearly committed sriminal 
breach of trust in respect of some of these 
bales.” 

The learned Magistrate has not dealt with 
the case of each accused separately, though 
the two cases are obviously not identical. Nor 
has he decided in respect of how many and 
which half bales the offence of sriminal 
breach of trust has been committed, unless 
ib be in respect of the 4 half bales in lien 
of which inferior jute was said to have 
been delivered to the complainant. Of the 
four half bales delivered it appears from 
the evidence, and indeed it was admitted 
by the learned Advocate-General, that two 
have been sold and the other two were not 
exhibited in Court. It is difficult, therefore, 
to see how the learned Magistrate could 
have satisfied himself as to the alleged 
inferiority of quality, which must have 
rested on the bare word of the complainant 
and his witnesses. As to 53 out of the 57 
half bales delivered, and the 841 found in 
godown No. 17, no charge is preferred. As 
to the 241 found in godown No. 23 no 
offence of ecriminal breach of trast is 
established. The mere removal of the 
defendants’ labels would pot amount to 
such an offence, and in other respects these 
bales were found intact. There has been 
no conversion of them to the plaintiffs’ 
use. In respect of the two missing bales 
also (even if they be missing which the 
accused deny), it cannot be said that any 
offence has been committed. There ia 
nothing to show, nor has the Magistrate 
found, that they have been sonverted to 
the plaintiffs’ use. The case against the 
two accused is thus confined to the four 


half bales, for which the last four half «© 


bales out of the 57 are alleged to have been 
substituted. The point for determination 
is whether the accused or either of them 
has committed sriminal breach of trust with 
regard to these four half bales. To take 
the case of Santok Chand first, although 
strictly speaking, it was the plaintiff firm 
that were appointed Receivers in this case, 
we may assume that he, as representing 
the firm, must be deemed to be the Receiver 
so appointed. 

It must be borne in mind ‘and this ig ẹ 
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seems to have overlooked) that the jute 
in question was entrusted to Santok. Chand 
not by the defendants but by the Court, in 
whose possession and custody it undoubted- 
ly came. Tho defendants had only an indirect 
interest in the property contingent upon 
the fulfilment of certain conditions, 
It waa not open, therefore, to Sugan Chand 
to commence proceedings against Santok 
Chand for  oriminal breach of trust 
without firat obtaining the leave of 
the Court which held the property. The. 
principle whioh guided the Court of Ohan- 
cery in England in dealing with cases where 
an offcer of the Court was charged with 


misconduct in executing its orders was 
clearly laid down by Lord Brougham 
in Aston ve, Heron (5). He. said (at 


-page 395):—“The two descriptions of cases 
to which 1 have adverted—those where 
the jurisdiction of the Court is disputed 
directly by resistance, or indirectly by 
obstruction, and those where complaint is 
only made of the irregular or oppressive, 


and, therefore, illegal execution of its un- 


queationed decrees—do neither of them ac- 
` gurately embrace the facts of the present 
case, although they furnish a principle 
which exhausts the whole subject, and 
which, therefore, rules the present case; as 
“ well as all others. That principle is, that, 
in the first olass of cases, those where the 
jurisdiction is disputed, the Court has no 
choice, but must, af all events and at once, 
draw the whole matter over to its own ' 
cognisance; but that in the other olass, 
where, admitting the Court’s authority, | 
redress is only songht for irregularity or 
excess in performance of its orders, and, 
generally speaking, wherever the jurisdic- 
tionis not denied or resisted, the Court- has 


~w» an indisputable right to assume the ex- 


alusive jurisdiction, but may, if it think 
fit, on the ciroumetances being 
brought before it, 
proceed for punishment or redress.”- The 
High Courts in this country may, we 
think, adopt that principle for their guid- 
ance. Applying it to the present case 


(which falls within the 2nd class of cases - 


alluded tO by the Lord Chancellor), if the 
defendants had any cause of complaint 


(5) (1884) 2 M. & K, 390; 3 L, J. Ch. (ws) 194; 


39 E. R- 998, 


INDIAN OABÈS. 


specially . 
permit other Courts to’ 


[191E 


as to the deliyery of the jute by the plain- 
tiffs under the order of this Court, it was 
clearly their duty to bring the matter to 
the notice of this Court, and let it decide 
what course should be followed. It was 
a right of thie Court to be so informed 
in order that it might exercise the discre- 
tion, which it undoubtedly possessed, of 
dealing with the matter itself or sending 
it for disposal to the Magistrate’s Court. 
If the matter had been investigated by 


this Corrt, it could have determined 
after hearing both parties whether any 
irregularity had been or was being 


committed by its officer, the Receiver, and 
if that were the case, whether an award 
of pecuniary compensation would suffice or 


_whether the Receiver should be prosecuted 


criminally. All this was prevented by the 
defendant Sugan Chand rushing to the Polise 
Court. His object is self-evident. In that 
Court the acoused could not give evidence 
on their: own behalf—and a sonvistion if 
obtained might be a useful lever to be 
employed in the suit then pending against 
him to bring the plaintiffs to terms. We 
were referred to a oase decided by 
Fletcher, J. (High Court Original Side Snit 
No. 161 of 1908*), where he held that it was 
not ‘necessary to obtain the sanction of this 
Court for the prosecution of a Reseiver 
appointed: by it in respeot of any criminal 
act committed during his tenure of such 
office. That case is slearly distinguish- 
able. The offence there complained of, 2. e., 
defamation, though said to be contained in 
a letter written by the Receiver, bad no 
particular relation to his official conduct 
or position. We think that the criminal 
proceedings against Santok Chand were 
improperly instituted against him because the 
complainant was not the person then directly 
interested in the property aud because the 
leave of this Court was not first obtained. 
The sonvistion of Santok Chand cannot be 
allowed to stand. 

The case against Anup Chand is even 
weaker. There was no entrustment of pro- 
perty to him and he sould not be con- 
victed-of criminal breach of trust. He 
might have been fcund guilty of abetting 
that cffence if if had been committed by 
his master Santck Chand, but in the circum- 


See Nag Nagendra Nath v, Jogendra Nath, 15 Ind. Oas, 
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Stances it is clear that no such offence 
of abetment has been established. We 
accordingly make the Rule absolute, set aside 
the sonvictions and sentences on both the 
accused and direct that the fines, if puid, 
be refunded. The goods should be made 
over to Santok Chand, accused No. 1. 


Rule made absolute. 


Marie E kaa 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 

Caiminat Revision No, 34 or 1918, 
April 11, 1918. 
Present:—Mr. Lindsay, J. ©. 

CHANDI—Puisonsr— APPLICANT 

versus ` 

EMPEROR—OOMPLAINANT— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 110— 
Admissibility of evidence—List of cases in which 
accused suspected, admissibility of. 

In cases under section 116 of the Code of Criminal 
Procedure a list of cases filed by the Police in which 
the accused was suspected of having been concerned 
is not admissible in evidence. [p. 841, col. 2. ] 

Dunia Singh v. Kixg-Emperor, 6 O. C. 2038; Gokul 
v. King-Emperor, 10 O. C. 182 and Raghuber Dial v. 
King-Emperer, 10 O. O. 168, followed. 

Application for revision of the order of 
the Distriot Magistrate, Hardoi, dated the 
Sth January 1918, upholding that of the 


Deputy Magistrate, lst Class, Hardoi, dated 


the 21st December 1917, 

Mr. A, P. Sen, for the Applicant. 

The Government Pleader, for the Crown. 

JUDGMENT.—tThe applicant has been 
bound over under section 110 to keep the 
peace, and revision of the order of the 
District Magistrate confirming the order of 
the first Court is applied for here on the ground 
that inadmissible evidence was let in for 
the purpose of coming to a finding that the 
applicant is a habitual thief and housebreaker, 

It is clear from a perusal of the judg- 
ment of both the Courts below that the 
evidence was fairly equally balanced on 
both sides. It seems that the accused hails 
from a town called Gopamanu ‘in which 
there are two factions, one led by a gen- 
tleman Nawab Nazir Husain and the other 
being under the guidance of a person named 
Lala Kedar Nath, The accused belongs to 
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Kedar Nath’s faction. About 17 or 18 
witnesses were produced on either side, 
The prosecution evidence for the most part 
admittedly consists of the statements of 
persons belonging to Nazir Husain’s faction, 
On the other hand the evidence for the 
defence is stated to sonsist of the testi- 
mony of the adherents of Lala Kedar Nath. 
In this state of things the Courts below 
seem to have been rather in a diffienlty 
as to how to decide the case. Eventually 
the evidence of three Police Officers was 
allowed to decide the matter; and as their 
evidence was against the accused, it was 
held that he was liable to give security for 
his geod behaviour. 

It is somewhat surprising after reading 
the appellate order of the District Magis- 
trate of Hardoi to find that he treats as 
admissible in evidence, against one accused 
in a oase of this kind, a list of cases in 
which the accused was suspected of having 
been concerned. I thought the law on this 
subject was well understood by this time, 
but it appears that tbis is cot the case; 
so all I can do is to inyite the attention 
of the District Magistrate of Hardoi and 


of other Magistrates to the rulings which 


are to be found reported as Dunia Singh v. 
hing-Emperor (1), Gokul v, King-Hmperor (2) 


. and Raghuber Dial v. King-Emperor (3), A 


reference to the latter ruling will show 
what the opinion of this Court was regard- 
ing the practice of filing a list of cases 
in which the accused is suspected of hav- 
ing been concerned as an offender, Mr, 
Chamier described it as being “most objec- 
tionable.”’ 

As regards the other statements made by 
these Police witnesses, it seems to me that 
they do not amount in any sense to evidence 
of the general reputation by which an attempt 
was madeto provethat this accused was 
habitual offender. These Police Officers 
seem to have been allowed to depose from 
mere hearsay. They mentioned witnesses 
from whom they had heard that the acaus- 
ed was of bad character, and the first 
witness Dilawar admits that there were 
other persons from whom he had heard 
that the acoused was of a good character 
This evidence, as evidence of reputation for 

(1) 5 0. O. 203. 


(2) 10 0. 0. 132. 
(3) 10 0, C. 168, 


‘the applisant's 
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` as security. 
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the purpose of establishing the liability of 
the accused urder section 110 of the Code 


“ of Criminal Procedure, is worth nothing. 


I allow the application, set aside’ the 
order of the Court below and direct that 
security bond be ~ dis- 
harged, 

A Application allowed, 


TG, 


PATNA HIGH COURT. 
CRIMINAL Appeat No, 247 or 1917. 
December 18, 1917. 
Present:—Mr. Justice Roe and Justice Sir 
Ali Imam, Kr. 

UPENDRA NATH DAS AND STHERS— 
—-APPELLANTS 
versus 
EMPEROR — RESPONDENT, 


Confession of co-accused, value of-——Retracted con- 


fession—Corroboration. WP 
Tn the absence of material corroboration, it is unsafe 


to rely upon the retracted confession of a co-accused 
which is not self-implicating in the same degree 
as it implicates the other accused, [p. 848, ccl. 2.] 
Appeal against the judgment of the 
Sessions Judge, Manbhum and Sambalpur, 
dated the lst October 1917. 
Mr. Gour Ohandra Pal, ior the Appellants. 
Mr. Manohar Lal (Assistant Government 


Advocate), for the Crown, 


JUDGMENT. 

Imam, J.—The three appellants, Upendra 
Nath Das, Bairagi Jina and Lakshmi Dhar 
Mabanti, have been convicted and sentenced 
by the Sessions Judge of Purulia under 
sections 466 and 193 of the Indian Penal 
Code. The facts of this case are as fol- 
lows:—-One Judhistir Padhan had borrow- 
Gangai Barik 
and had given him a blank stamp paper 
When the loan was repaired 
Gangai returned to Judhistir a paper which 
was different from the one that had been 
given as security. On a complaint lodged 
by Judhistir against Gangai, a Police in- 
vestigation of the complamt was held with 
the result that Gangai, Bairagi and Nandai 
were put upon their trial at Balasore. It 


appears that all stamp papers sold by vendors 


in Balasore are required to bear the thumb 
jmpreasions of the yendor and the vendee. 
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In the trial of that ease one of the points 
under enquiry was whether the two impres- 
sions on the stamp given by Gangai to 
Judhistir bore the thumb impressions of 
Bairagiand Nandai. 

Some experts were examined and at one 
stage of the trial the defence suggested 
that there were more than one impression 
at each of the two places on the stamp 
instead of a single impression. This hap- 
pened on the 18th of August. On the 19th, 
when the charges were framed in that sase, 
the Superintendent of Polise was informed of 
a conspiracy to tamper with the impressions 
and that the accused in that case intended to 
call an expert to destroy the evidence offered 
by the prosecution. This apprehension wag 
communicated to the trying Magistrate 
and the document (Exhibit I) was placed 
by him in a sealed cover. On the 14th of 
November the acseused in that case called 
an expert, the document was taken out 
of the cover and shown to him and he 
with reference to one of the impressions 
gave his evidence in direst conflict with 
the expert evidence already produced by 
the prosecution, This thumb impression 
(Exhibit Ia ) was alleged to be of Bairagi’s 
thumb. With reference to Exhibit Ib 
alleged to be thumb impressions of Nandai, 
the defence expert deposed to its being too 
blurred to give any opinion without an 
enlargement, No enlargement was made 
and the Magistrate relying on the defence 
expert evidence acquitted Bairagi and Nan- 
dai and convicted Gangai, Matters seemed 
to have ended there, except in so far that 
an appeal preferred by Gangai was dis- 
missed on the 21st of December and that the 
High Court was moved against the acquittal 
of Bairagi and Nandai with no _ success, 

On the dismissal of bis appeal Gangai 
did not surrender to his bail and was 
arrested sometime in January and was 
placed in jail. Not very long after on 
some information received a Deputy Magis- 
trate visited Gangai in Jail who made a 
confession. Early in May the accused 
Lakshmi Dhar was arrested and placed 
before a Magistrate, before whom he made 
a confession implicating the aconsed Bairagi 
as the man who had taken him to one 
Lal Moban Sahu, where Bairagi and the 
accused Upendra Nath Das had asked him 
to put his thumb impression on a paper, 
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This thumb impression, the document shows, 
was a super-imposition and has been 
identified’ as that. of Lakshmi Dhar. The 
progecution case is that this super-imposi- 
tion (Exhibit Ia) and the other super-im- 
position (Exhibit I b) were the result of 
a conspiracy to tamper with the evidence in 
the case in which Gangai, Bairagi and Nan- 
dai were on their trial and that theson- 
spirators among others were the appellants 
Upendra Nath Das, the Peshkar of Mr. 
Godfrey who tried the case, Bairagi Jina 
and Lakbshmi Dhar Mahanti. An examina- 
tion of the documents leaves no doubt in 
our minds regarding the tampering. There 
is also little doubt that the document was 
tampered with to destroy the prosecution 
case before Mr. Godfrey and that it took 
place after the document was placed on the 
record of that case and was marked as 
an exhibit. The three appellants before us 
have been found guilty of having tamper- 
ed with this document and the question 
before us for consideration is whether the 
evidence on the record is sufficient to sus- 
tain their conviction, 


The evidence consists of the deposi. 
tion of Gangai, the approver, and 
the retracted confession of lLakhshmi 


Dhar. We are in complete agreement with 
the Sessions Judge in that the approver’s 
evidence is wholly unworthy of trust inss- 
much as it is inconsistent and discrepant 
with the confession of Lakhshmi Dhar. The 
presence of Lakshmi Dhar at the tamper- 
ing is conclusively proved by the fact 
that the super-imposing impression (Hx- 
hibit Ia ) is of his thumb. There oan 
be no doubt, therefore, that he was not only 
present at the tampering but had taken 
a prominent part in the commission of 
this offence. The disagreement between 
his version ofevents and the version given 
by Gangai must necessarily result in dis- 
carding the evidence of the latter as 
absolutely valusless. The result is that 
there remains only the confession of the 
appellant Lakshmi Dhar to support the 
conviction of the appellants Upendra Nath 
Das and Bairagi Jina. This confession is 
a retracted one. It is also worthy of 
note that the confession is not self-impli- 
cating in the same degree as it implicates 
the so prisoners, In his confession Lakshmi 
Dhar clearly wants to make out that he 


* 


INDIAN OASES. 


$43 


was almost an unconscious instrument in 
the hands of the other conspirators. His 
confession slearly does not make him out 
to be in pari delictu with the others. It 
is also a confession that has been retract- 
ed. In the circumstances it is unsafe to 
rely upon it without material corrobora- 
tion. As to this, the Crown, represented 
by the learned Government Pleader, frankly 
admits there is no such corroboration affect- 
ing the appellant Upendra Nath Das. All 
that is urged against him is that the 
document under notice was in his custody 
and that he must have had access to it 
even when if was put in an envelope and 
sealed by Mr, Godfrey. Weare not at all 
satiefied on the evidence that this sonten- 
tion issound. The evidence is that the en- 
velope was not properly gummed down nor 
was the seal putin the right place. There 
are also other circumstances in the oase 
showing that the appellant Upendra Nath 
Das was not the only person who could have 
had access to it after it was brought on 
the record of the case tried by Mr. Godfrey. 
In the circumstances, the evidence against 


„this accused is limited to the retracted oon- 


fession of Lakshmi Dhar who olearly im- 
plicates himself in a lesser degree than this 
appellant. We do not, therefore, consider this 
confession sufficient to sustain the coaviction 
of Upendra Nath Das and we accordingly 
set aside the conviction and sentences passed 
upon him by the learned Judge, As regards 
Bairagi Jina it has been suggested that 
inasmuch as the original impreasion (Exhibit 
Ia) on the dosument has been proved to be 
his, the super-imposition must have been 
done for his benefit, and, therefore, a legiti- 
mate inference may be drawn against kim 
as having participated in the tampering and 
that thereby some corroboration is obtain- 
able of Lakshmi DUhar’s confession, We 
are not disposed to take this view of the 
case, as the thumb impression of Nandai 
also was on the document in question and 
it further appears that the tampering with 
this impression has been more suasessfully 
achieved, for it has been completely blurred 
by the  super-imposition of somebody’s 
thumb impression. It is evident that Bai- 
ragi Jina was not the only per®n inter- 
ested in tampering with the doaument. 
Nanxdai’s interest was no less than his and 
unless there is some independent and trust. 
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worthy evideneg of the exclusion of Nandai. 
from the conspiracy, it is not open. to us, 
to hold that the interest of Bairagi is in 
itself sufficient to regard it as a material 
corroboration of the confession. The learned 
Vakil on behalf of the appellants rightly’ 
contends thatit might have been Nandai_ or 
persons interested in him who brought about - 
the tampering, as in the case of this man the- 
tampering was Bso complete that the 
original thumb impression became unrecog- 
nizable. The result is that in the case 
of Bairagi Jina, as it is in the case of 
Upendra Nath Das, we have nothing to go. 


_OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Criminat Revision No. 9 or 1918, 
February 12, 19358. 
` . Present: —Mr, Lindsay, J. O. 
GHANI KHAN AND orgers—Accossp— 
Ge APPLICANTS 
VETSUS 


: EHMPEROR—Compiatnant—Responpent.| 
Penal Code (Act XLV of 1860), s. 146—Force or 
violence, use of—Brandishing of bamboos, whether 
amounts to use of force. : 
_it is not necessary for the purpose of section 146 
of the Penal Code that the force or violence referred 
toin the section should be directed against any 


upon but the retracted confession of Lakshmi ~Patticular person or object. [p. 846, col. 2.5 


Dhar which we have already found to be 


‘The brandishing of bamboos and the cutting of a 
branch of a tree by persons whoare members of an 


insufficient. We accordingly set aside the unlawful assembly amounts to a use of force within | 


conviction and sentences passed upon him, “ the meaning of section 146 of the Penal Code. [p. 846, 


The case of the appellant Lakshmi Dhar _ col 1] __ sh E 
stands on a different footing. - His’ Criminal application for revision of the 


confession, retracted asit is,is materially’ Order of the Sessions J udge, Gonda, dated the 
corroborated by the clear evidence furnished Sth January 1918, modifying that of the lat 
by the super-imposing impression on the Class Magistrate, Bahraich, dated the 3rd 
document, It has been proved to be his December 1917, 

and there can be no doubt that he is guilty of -> „Messrs. A. Shaw and H. O. Dutt, for 


the tampering ard that he has been rightly 
convicted and sentenced. We dismiss his appeal 
and confirm the sentences passed upon him. 


Ror, J.— I concour. Seeing that Gangai’s” 


evidence was when examined found to be 
completely valueless, ib is fair to surmise 
that under cross-examination | Lakshmi 
Dhar migkt have proved equally untrast- 


worthy. His first confession was made at a - 
time when there was at least a probability , 


that Gangai would be pardoned and called 
as an approver. It reads as if it was an 


attempt to obtain a pardon. Without’ 


this confession and the evidence of the 
approver there would be nothing but vague 
suspicion of the guilt of Upendra and 
Bairagi. I am not.prepared to say that 


~ these lift that suspicion to the level of proof, 


Mr. Godfrey seems to have been so 
inexplicably careless with regard to the 
custody of these doouments that it was 
open not only to Upendra Nath Das. but 
also to any Chaprasi or private servant: of 
his to obtain possession of it. With regard 
to Bairagi I cannot see that the evidence 
against him is any more conclusive than 
against Ne®mdai whom the learned Sessions 
Judge has found it impossible to convict. 

-Two appellants acquitted; 
Appeal of third appellant dismissed, 


the Accused. 
JUDGMENT.—This is an application on 


"behalt of 18 accused persons who were convicted 


on achargeofriot in the Court of a Magistrate 
of the First Class in the Gonda Distrist, 
The convictions were upheld in appeal by the 
Sessions Judge who, however, reduced the 
sentences imposed by theCourtof first instanoe, 

The petition which has been filed before 
me contains no less than 18 grounds, but 
substantially the case argued before me is 
that there was no evidence before the trial 
Court to justify the conviction of these appli- 
‘eants on a charge of riot. The riot in which 
these persons are said to have been concerned 
took place at Bahraich on the 29th of October 
last. ‚The previous day was the 10th day of 
the Muharram,the day upon which the Moham.- 
madang take their taztas to the karbala. On the 
afternoon of the 28th it was found that one of 
the large tazvas which had been taken ont for 
burial could not be carried under a certain 
“‘pipal tree,the branches of which hung over 
the foad. Some attempts were made to 
Faise ‘the branches in order to allow of tha 
tazta -passing, but this attempt was unsue- 
cessful. It is in evidence that the District 
Magistrate and the Superintendent of Police 
arrived on the scene, and that they tried to 
make arrangements for the fazia being taken 
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on its way. It was also proved that the 
people who were interested asked the District 
Magistrate to have the overhanging bran- 
ches of the pipal tree ont. He refused to 
do so although he promised to consider the 
matter. Meantime a suggestion was made 
to the Magistrate that the żtazía` might be 
got through by lowering the roadway, and 
16 seems that this was done, the way being 
excavated to a depth sufficient to allow of the 
tazia clearing the overhanging branches. 
However, this attempt to solve the difficulty 
did not meet with the approval of the 
Muhammadans and the evidence. shows that 
they assembled there in a very large crowd 
the next morning and began a demonstration, 
their object being slearly to insist upon the 
branches of the pipal tree being out, The 
Police evidence shows that the mob assumed 
a threatening attitude and that cries were 
raised that the branches should be cat. It 
was also proved that several men climbed 
up the pipal tree and began lopping off the 
branches. Meantime excitement had grown 
yery intense and the District Magistrate 
and the Superintendent of Police were sum- 
moned tothe spot, After they arrived the 
crowd still maintained a threatening attitude 
and a further demonstration was made, a 
great many of the people in the crowd being 
armed with bamboos or Jathis. In the end 
it became necessary for the Superintendent 
of Police to give the order tothe armed Police 
to load with ball cartridges, In the confusion 
it would seem that the order given was 
misunderstood by tbe constables. At any 
rate immediately after the order was given 
a number of shots were fired and several 
of the mob were killed. The mob after 
this began to ‘disperse, and it is proved that 
under the orders of the District Magistrate 
a large namber of persons were arrested. 
These persons were arrested, it seems, in 
three groups. The first lot taken into custody 
were the persons immediately under the 
pipal tree and these are the people with 
whose cases I am now dealing in this ap- 
plication. Some other persons were caught 
some little distance away. These were kept 
apart and marshalled in a separate place. 
The other persons who were at still greater 
distance from the scene of the occurrence 
were also arrested and kept separate from 
the others. In the end under the orders of 
the District Magistrate two sets of these 
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people were let go and the only people who 
were detained in custody were those who were 
found immediately under the pzpal tres. 

The main argament put forward on 
bakalf of these applicanta is that there 
was no evidence to justify their being 
sonvistad on a charge of riot. As 
to this ib is sufficient to refer to the evi- 
dense of Sub-Inspsstor Newal Kishore, 
who was the person responsible for their 
arrest. According to his statement these 
men were arrested immediately under the 
pipal tree and their names were taken down 
by him in a note-book. That faot of 
itself would, in my opinion, be sufficient 
for the purpose of showing that these men 
were in the very centre of the mob which 
collected by the tree. In addition to this 
it is proved that a number of these ap- 
plicants were suffering from injuries caused 
by buck-shot. That too is a circumstance 
whioh goes to show that they must have 
been in the forefront of the mob; so that 


apart from any other evidence there ma 
be in the case, there is this evidence ad 


which ib was open to both the Courts 


below to come to the conclusion that 
these applicants were membera of this 
unlawful assembly. That the assembly 


“was unlawful is a matter which is placed 


beyond all doubt by the evidence of the 
District Magistrate and the Superintendent 
of Police, not- to mention the statements 
of other witnesses who were on the spot. 
It is perfectly clear that the intention of 
these persons who gathered together was 
to commit the offence of mischief by cutting 
the branches of the pzpal tree. It is not 
pretended, nor can it be pretended, that 
this trea was the property of any of the 
persons in the crowd. Consequently the 
crowd, when it first assembled with this 
undoubted common intention, was an unlaw- 
ful assembly. Thereafter it 
riotous assembly, for there is plenty of 
evidence to show that force or violence 
was used by a number of members of the 
assembly. It is nothing to the point to 
argue that no forea or violence was used 
towards the District Magistrate or the 
Police. It is not necessary for the purpose 
of section 145 of the Indian Penal Code, 
which defiaes tha offence of rio@ing, that 
the foroa or violence referred to in the 
section should be directed against any 
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particular person or object. The meaning 
of the word “force” in this section may be 
interpreted in the light of the definition 
contained in section 349 of the Indian 
Penal Code. There scan be no doubt that 
the brandishing of bamboos and the out- 
ting of branches of the pipal tree amounted 
to an exhibition of force by persons who 
were members of the unlawful assembly. 


It seems to me, therefore, that it is not 


possible for these applicants to contend that 
there was no uvlawful assembly and that 
there was no rioting. The fasts of the 
case to my mind are quite olear, and it is 


‘proved beyond all doubt from the circum- 


Pn. 
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' four to one brought 


stances in which they came to be arrested 
that these applicants were members of the 
unlawful assembly which at a Jater stage 
became guilty of the offence of rioting. 
I dismiss the application accordingly. 
Application dismissed. 





CALCUTTA HIGH COURT. 
CRIMINAL Appeal No, 188 or 1918. 
July 8, 1918. 

Present :-—Mr, dustice Teunon and Mr. 
Justice Newbould. 

ISMAIL SARKAR AND orgers—APPELLANTS 

versus : 


EMPEROR— RESPONDENT, . 

Criminal Procedure Code {Act V of 1898), ss. 297, 
298, 307-~Judge’s charge to Jury—Duty of Judge— 
Judge disagreeing with verdict—Reference to High 
Court, when to be made. 

It is no longer the law that before making a 
reference under section 3807, Criminal Procedure 
Code, a Sessions Judge must be satisfied that the 
verdict of the Jury is perverse. Itis sufficient that 
he should be clearly of opinion that a reference is 
necessary for the ends of justice, [p. 846, col. 2.] 

Three Muhammadans were placed on trial before 
a Sessions Courtand a Jury, on charges of offences 
under sections 366 and 376, Indian Penal Code, alleged 
to have been committed by them against a Hindu 
woman of no character. The Jury by a majority of 
in a verdictof guilty and the 
Sessions Judge, though not agreeing with the verdict, 
accepted it on the ground that he was unable to 
say that it was perverse: 

Held, ona review of the evidence, (1) that the 
Judge’s view of the case in favour of an acquittal 
was the better view and that it would have been 
well had he made a reference; [p. 847, col. 2.] 

(2) that, as the Judge had made no reference, it 
must be considered whether there was any material 
misdirection in the charge to the Jury or whether, 
ina case in which three Muhammadans having been 
accused offsexual offences against a Hindu woman 
were placed on their trial before a Jury composed 
of 4 Hindus and 1 Muhammadan, the Judge gave the 
Jury sufficient assistance and guidance;[p, 847, col. 2.) 
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(3) that the Jury had not had the assistance which 
should have been given them by the Judge in such 
a case and that the accused must, therefore, be 
acquitted. [p. 548, col, 2.] 


Appeal against the desision of the Addi- 
tional Sessions Judge, Mymensingh, accept- 
ing the verdict of the majority of the Jury 
and convisting the accused. ; 

Babus Dasarathi Sanyal and Rajendra 
Chandra Guha, for the Appellants. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 

JUDGMENT.—In this case the three 
appellants before us, Ismail, Meher and 
Amir Sheikh, have been convicted under 
section 366 and section 876, Indian Penal 
Code, and sentenced each to five years’ 
rigorous imprisonment. 

The trial was by Jury in the Court of 
the Additional Sessions Judge of Mymen- 
singh. By a majority of four to one the 
Jury brought in a verdist of guilty and 
the learned Judge, though not agreeing 
with the verdict, accepted if inasmuch as 
for a reason given he was unable to say 
that if was perverse. We may then at 
the outset say that it is no longer the 
law that before making a reference the 
Judge must be satisfied that the verdict is 
perverse. It is sufficient that he should 
be clearly of opinion that a reference is 
necessary for the ends of justice, and 
possibly the Judge did not mean to say 
more than this, that his dissent was not so 
complete as to enable him to arrive at any 
such clear opinion. 

The case for the prosecution was that at 
about l to 2a.m™., on the night of the 12th 
of August 1917, some 6 men came to the 
house of ene Alok SHaishnabi, and that 
after breaking open the door four of them 
entered: two of them dragged out and 
held Alok, while the other two dragged ont 
her adopted daughter, one Jagat 
Priya, a young woman of about 16 years 
of age. The six men eventually carried 
Jagat Priya to a jute field near a banyan 
tree where three of the six left. The 
remaining three, whom by the light of the 
meon Jagat Priya recognised as the three 
appellants, next proceeded to ravish her, 
one after the other. Thereafter she was 
taken to the tank of Ismail or his father 
Ijjaw’s Bari, and thence by Ismail alone to his 
house where she spenb the night; she made 
her escape next morning at about 9 A.S. 
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Alok’s Bari; it may be observed, is ina 
village called Naodhar, while Ismail or his 
father Ijjat’s Bari is in village Bagnan but the 
two villages adjoin and the distance of [jjat’s 
Bari from Alok’s is only 14 miles. 
Isamil, Meher and Amir are cousins and 
Ismail’ gk father Ijjat is the Zemidar’s 
Tahsildar in Bagnan where the villagers 
are resisting attempted enhancement of rent. 

The evidence for the prosecution is to 
be found in the depositions of Alok and 
Jagat Priya, of some neighbours who speak 
of hearing Alok’s gall for help or of a 
search made at her instance and of seeing 
that the latch of her door was broken. 
A 2nd lot of witnesses speak of the 
woman’s return journey across the felds to 
the Bart of one Judhistir or Govind Majhi, 
of the statements she then made, and also 
of inquiries made about her by Ismail that day. 

From the evidence of the women themselves 
and of the other witnesses it is abundantly 
clear that they are professional beggars 
and of no sharacter. The elder woman, it 
would seem, brought up and desires 
to retain thea younger for purposes 
of immoral gain. Jagat Priya has for a 
year been living apart from her 2nd 
husband, a Bairagi, one Hari Das, from 
whom Alok resovered her with Police 
assistance. They receive male visitors, 
constables on their rounds and others, at 
all hours of the night. For some time 
Jagat Priya disappeared with one Mohesh, 
and on another occasion lived in the house 
of one Hari Sen for some two months. 
Both mother and daughter are now living 
in the house of one Arjun, a priest: and 
a Daffadar. All these things we learn 
from Hindu witnesses, and from Hindu 
and Muhammadan witnessesalike we learn 
that Jagat Priya and her mother used to 
beg at Ismail’s or I[jjat’s Bari as elsewhere. 
We also learn that Ismail has been seen 
at Alok’s house in the afternoon, smoking 
or chewing pan with Jagat Priya, who 
again first denied and then admitted that 
on that very afternoon ismail had made an 
enquiry of some sort at their house. 

The appellants merely pleaded éheir 
innocence but the cross-examingtion on 
their behalf suggested that the woman had 
gone on the night in question on a 
visit to Ismail at his Bari, and that she 
left either in ordinary course or because 
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threatened by Ismail’s wife (whom she 
admittedly saw and spoke to ) with 
conversion to Muhammadanism, that she was 
seen on her return journey and has been 
instigated to and assisted in her false 
story by her Hindu paramours such as Arjun, 
and by the discontented tenants of Bagnan. 

On the evidence which we hava gone 
through and which we have reviewed 
above, there can ba little doubs that the 
Judge’s view of the case is the better 
view and that if would have been 
well had he made a reference. 
Bot as he has not done so, we have 
to osonsider whether there is in his charge 
any material misdirestion or whether in 
a case such as the present, where being 
accused of sexual offences against a Hindu 
woman, three Muhammadans are placed on 
their trial before a Jury composed of four 
Hindus and one Muhammadan, he has given 
the Jury suffitient assistance and guidance. 

The first criticism we have to make is 
that while having regard to the learned 
Judge’s view we would expect the general 
trend of the charge to be in favour of acquit- 
tal, the charge, whetherlso intended or not, in 
fact reads as one in favour of conviction, 

We then next find that when addressing 
the Jury on the question of the girl 
Jagat Priya’s character, the Judge says: 
“As to the girls character, its importance 
in the case was that if she was prastically 
a prostitute she had no character to lose, 
and, therefore, one factor against the 
probability of a false charge of rape did 
not exist in this case.’ It is of course 
well known that when a woman who has 
hitherto borne a good reputation is found 
with some favoured lover she is apt to 
defend herself by alls for assistance 
and a cry of rape, and it besomes 
essential to ascertain whether her outery 
preceded or followed discovery. The 


Judge’s observation seams to be based 


on judicial experience in this connection, 
but in the circumstances of the present 
case it appears to have no application. In 
this case the evidence of the witnesses, whom 
both Judga and Jury have believed, 
indicates that this woman has a number 
of Hinda visitors, andit may well be that 
she found herself under the necessipy of giving 
some plausible explanation of her return 
from the house of a Muhammadan at alate 
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- hour of the morning. In any view of the 


case the bad character af the woman oannot 
well be said to render the truth of her 
story more probable and if the learned Judge 
really intended this, we think he erred. : 


It may perhaps be said that in the 


present case the-alarm was raised and 
complaint made by the older woman in 
the first instance. But that does not appear 
very material, inasmuch as her evidence 
indicates that though the mother favoured 


visits to her adopted daughter she did 
“ not desire to be deprived of the profits of 


association with her. Hence the prolonged 
absence of the daughter wonld. naturally 
cause anxiety and alarm to the mother, | 

` We next find that when speaking of the 


first information the learned Judge said. 
. this: 
version was the first information; gertainly | 


“One point against the accused's 


a 
` 


if it: had been known or suspacted ‘that | 


Ismail had enticed away the girl, the 
name of another man would not havo‘ been 
introduced into the first information: Far- 
ther if Ismail’s intrigue with Jagat Priya 
was notorious, it might have been 
expested that he would- be Suspected and 
that he would bə mentioned in the frst 
information.” Here the learned Judge is 
referring to the fact that in the first 
the complainant 
Baishnebi. stated that she suspected one 
Samed Ali, who had been twice to their house 
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be now set at liberty. 


Alok © 


in the sourse of the day, once at noon . 


and once at dusk, Now if Samed aie 
man of a different village, made the 
Alok speaks of, it would seem nalural 
that she should suspect and mention him 
even though Ismail was also in the habit 
of frequenting the house, all the more“ as 
the visit by Ismail which the daughter 


absence and it is not olear when she 
came to know of it, 


the defence suggestions were true in. all 


. their details but whether the prosecution 
ease of a forcible abduction had been made out. 


We think also that it should have been 


- pointed out that the scratches and bruises 


on the woman’s legs and arms which may 
have impressed the Jury were not incon: 


‘seeks to minimise wag in the old woman’s - 


In any case the. 
‘question for the Jury was not whether 


-+ 


sistent ith voluntary intercourse under ‘ 


unfavourable conditions, and may possibly 
have been due in part to the soufie in 
| x A 
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the fields with Meher on the following day. 
On. the whole we think that in this case 
the Jury .have not had the assistance which 
should have been given and we, therefore, 
acquit the appellants and direct that they 
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ALLAHABAD HIGH COURT. 
COURIMINAL Revision No. 223 or-1918, 
$ May 31,1918. 
‘Present: :—dJustice Sir P, C. Banerji, Kr. 
BABU RAM— APPLICANT: : 
4 ' VETSUS 
s EMPEROR—RESPONDENT. 
U. P. Municipalities Act (II of 1916), s. 155—~Octroi 
duty, person acting as broker of consignee, whether 


liable to pay— Failure to pay octroi duty—Offence. 
The person liable to ‘punishment under section 155 


\ 





- of the U. P. Municipalities Act isthe person who 


introduces the goods into the limits of the Muni- 
cipality without payment of octroi duty. 

Where the broker of a consignee took delivery 
of certain goods without paying octroi duty in res- 
pect thereof: 

Held, that he. was guilty of an offence under 
section 155 of the U. P. Municipalities Aot, 


Criminal revision from an order of the 
Sessions Judge, Farrukhabad. 

Mr. Satya Chandra Mukerji, for the Applicant, 

Mr.. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT, —The applicant Babu Ram 
has been convicted under section 155 of the 
Municipalities Act, No. IIT of 1916, on a 
sharge of having introduced into the limits 
of the. Municipality certain bags of sugar 
without payment of octroi duty. It has 
been fully proved by the evidence, which 
the Court below has believed, that the ap- 
plicant, whois a broker, took delivery of 
sixty -bags of sugar and did not pay the 
octroi duty payable for the goods. It is 
said ‘that as he was merely a broker and 


the agent of the consignee, the consignee 


should have been punished. This.aontention 
is, in my ‘Opinion, not tenable. Tbe person 


- liable to punishment is the person who intro- 


duces the goods into the limits of the 
Municipality without- payment of oobroi ` 
duty. It was the accused who did this, and, 
therefore, he has been rightly sonvicted. I 
do not consider the- fine inflicted on him to 
be unduly excessive having regard to the 
circumstances of the case. The application 
is dismissed. 


Application dismissed, 
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MADRAS HIGH COURT. 
Civit Apezat No. 149 or 1917. 
February 20, 1918. 
Present:—Justice Sir William Ayling, KT. 
and Mr, Justice Seshagiri Aiyar. 
PONNUSAMI PILLAI— Deranpant No, 1 
—— A PPRLLANT 
versus 
SINGARAM PILLAI minor, BY FATHER 
AND NFXT FRIEND KUMARASWAMI 
PILLAI, AND OTHERS—. PLAINTIFF AND 


Derenoants Nos, 2 To 5—RESPONDENTS 

Evidence Act (I of 1872), ss. 38, 165— Evidence 
recorded by Sub-Registrar, whether can be treated as 
evidence in judicial proceeding by mutual consent— 
Circumstances specified in s. 33, absence of, effect of. 

Evidence recorded by a Court or by a person 
authorized by law to take it cannot be treated as 
evidence in a subsequent judicial proceedings merely 
because the parties consent to such a course, unless 
the case falls under section 38 of the Evidence Act. 
The consent of parties cannot take the place of the 
statutery direction in section 165 that judgments 
must be based on facts declared bythe Act to be 
relevant or duly proved, [p. 849, col. 2.] 

Sri Rajah Prakasarayanim Garu v. Venkata Rao, 
21 Ind. Cas. 319; 38 M. 160; 25 M. L. J. 360; (1913) 
M, W. N, 800, dissented from. 

Where, therefore, the parties to a suit agreed to 
treat the evidence recorded by a Sub-Registrar in a 
proceeding before him as evidence in the case and 
the Court based its judgment on such facts: 

Held, that the judgment was void under the 
provisions of section 166 of the Evidence Act. 
[p, 850, col, 1.) 


Appeal against the decree ofthe Conrt 
of the Srbordinate Judge of Trichinopoly, 
in Original Suit No, 74 of 1915. 


FACTS appear from the judgment. 

Dr, Swaminathan, for the Appellant.—The 
judgment of the lower Court proseeded not 
on facts proved in this case, but on evi- 
dence recorded by the Sub Registrar ina 
prior proceeding. Section 165 of the Evi- 
dence Act renders it obligatory on Courts 
to adjudge on fasts proved in the case and 
evidence in prior proceedings can only be 
relevant if any of the circumstances specified 
in the first paragraph of section 33 exist, 
That point was not at all considered by the 
lower Court. The mere consent of parties 
cannot cure the defect, and there is no 
-statutory provision for legalising judgments 
by consent of parties when they tre not 
otherwise legal. 


Mr. T. V. Muthukrishna Aiyar (with him 
Mr, Muthuswami Atyar), for the Respondents, 
relied on Sri Rajah Prakasarayanim Garu v. 
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Venkata Rao (1), for the position that the 
consent of parties was sufficient. 

J UDGMENT.—Appellant in this ocase 
takes the preliminary ground that the 
judgment cannot be supported in view of 
the provisions of section 165 of the Indian 
Evidence Act. 

The suit was brought under section 77 
of the Registration Act to enforce regis- 
tration of a Will which both the Snb- 
Kegistrar and District Registrar had declined 
to register. The Subordinate Judge says 
(paragraph 4 of his judgment) :-— 
‘The parties filed the evidence addused 
before the registering authorities as evidence 
in this case by mutual consent. None of 
them wanted any further evidence to be 
adduced in this Court. They were content 
to argue the case on the evidence adduced 
before the registering authorities,” 

The evidence in question on a considera- 
tion of which the case was decided included 
the statements of 9 witnesses for plaintiff 
and 8 witnesses for defendant recorded by 
the Sub-Registrar. These statements could 
duly besome relevant evidence in the 
present case, if the ‘conditions prescribed 
by section 33 of the Indian Evidence Act 
were found by the Subordinate Judge to 
exist. There is nothing even to suggest, and 
it cannot be contended, thattha Subordinate 
Judge has applied his mind to the question 
desided (for instance) that the presence of the 
witnesses could not be obtained without un- 
reasonable delay and expense; his judgment 
shows that he proceeded solely on the ground 
of the consent of parties. That is to say, the 
statements recorded by the Sub-Registrar 
were not relevant under section 33 
of tha Indian Evidence Act, and the learned 
Vakil for respondent is unable to suggest 
any other section under which they would 
be relevant. But section 165 of the Indian 
Evidence Act lays down that the judgment | 
must be based upon facts declared by this 
Act to be relevant and duly proved; and 
the consent of the parties cannot take 
the plage of a declaration of the Evidence 
Act. 

Oar attention has been drawn to a deol. 
sion of this Court in Sri Rajah Prakasa- 
rayanim Garu v, Venkata Rao (1),ein which 


(1) 21 Ind. Cas. 319; 88 M. 160; 25 M. L, J, 360; 
(1913) M, W. N. £00, 


` and judgment 


¢ 
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if might appear that the consent of parties 
was held to be sufficient. But the atten- 
tion of the learned Judges does not 
seem to have been drawn to the stringent 
provisions of section 165 of the Indian 
Evidence Aot above quoted; with all respect, 
we think we are justified in declining to fol- 
low their desision., 

We must, therefore, set aside the decree 
of the lower Oourt 
and direst that the suit be restored to 
file and disposed of according to law, 

In view of the faot that appellant has 
raised this plea after consenting to the 
course adopted by the Subordinate Judge, 
we direct him to bear hisown costs in this 
Court. Respondents’ costs in this Court 
will be costs in the cause as well as all 
costs hitherto incurred by both sidesin the 
lo ver Court. 


Appeal allowed; Case remanded. 
ai.0.P, 


` 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

First Civic Appeat No. 6-B or 1913. 
December 22, 1913, 
Present:—Mr. Mittra, Offg. A. J. ©. 
Musammat CHANDRABHAGABAI— 
DEFENDANT—APPELLANT 
versus 


RAMCHAND—Puatstize— RESPONDENT. 
Hindu Law—Adoption—Datia Homa, absence of, effect 
of—Adoption by widéw—Consent of husband, whether 
necessary— Execution of deed of adoption, whether 
sufficient to confer rights of adoption —Agreement con- 
ferring benefit on adoptive mother, validity of, 

Amongst the twice-born castes the absenco of the 
Datta Homa ceremony would not invalidate an 
adoption otherwisevalid. [p. 851, col. 1.] 

In Berar itis not necessary for the validity of an 
adoption made by a widow that the husband should 
have authorised it. The authority is presumed in the 
absence ofa prohibition. [p. 851, col. 1.) 

A mere execution and registration of a deed ef 
adoption cannot confer the rights of an adopted 
son, To constitute an adoption there must be at 
least a giving and taking. [p. 851, col. 1.] 

An agreement conferring a benefit on the widow 
at the exp@nse of a minor adopted son must bea 
fair and reasonable one, [p. 852, col. 2.] 

Visalakshi Ammal v, Sivaramien, 27 M, 577, 
followed, i 
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Appeal against the decree of the Subordi- 
nate Judge No. 1, Amraoti, in Civil Suit No. 
49 of 1911, dated the 7th January 1913, 

Dr. H. 8. Gour, for the Appellant. 

Mr, F, W. Dillon, for the Respondent. 

JUDGMENT.— The plaintiff olaims pos- 
session of the estate of Bansiram from his 
widow, the defendant Chandrabhaga, on the 
allegation that he was duly adopted by 
her. It is admitted that on the 2nd Desem- 
ber 1908 the defendant executed the deed 
of adoption (Exhibit P-1) which has 
been duly registered. The defense briefly 
is that the ceremonies essential for a valid 
adoption have not been performed. There 
is also a denial that the adoption was 
made under the instructions and authority of 
the deceased Bansiram. The plaintiff’s right to 
sue in his own name without a next friend 
was questioned. There was also some question 
as to the right interpretation of the deed 
of adoption. The plaintiff has been given a 
decree for possession by the lower Court and 
the defendant has filed this appeal. 

For reasons given by me in the order- 
sheet dated the 28th November last, I 
thought it was desirable that the defendant 
should be given another opportunity of being 
examined as a witness cn her own behalf 
by a Commissioner. Her deposition recorded 
by the Commissioner has been made part 
of the record. 

The plaintif’s right to sue in his own 
name as a person su? juris has not been 
questioned before me at the hearings, It’ 
is clear that the plaintiff attained majority 
at the age of eighteen as no guardian 
was eventually appointed for him. No 
attempt was made to question the finding 
of the lower Court as tothe date of the 
plaintiff’s birth. 

The finding of the lower Court that the 
parties are Marwari Maheshria and belong 
to the twice-born castes has also not been 
questioned. I agree with the lower Court on 
this point. 

Before proceeding to deal with the real 
points argued before me, I would note 
that if it were essential for me to do so, 
I would have remanded the oase for the 
trial of the issue whether the parties are 
so related that Datta Homa is not neces- 
sary. There was no plea that the plaintiff 
was Bansiram’s nephew, and I am unable 
to agree with the lower Oourt that the 


x 
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recital in the deed of adoption as to the 
relationship is conclusive, 

I am not aware of any case and no 
case has been cited before me to show 
that the absence of the Datta Homa would 
invalidate an adoption amongst the twice. 
born castes. I hold that it will not in- 
validate an adoption if otherwise valid. 

As regards the authority for an adoption, 
there is a recital in the deed of adoption 
and this is prima facie evidense of sugh 
authority. The defendant has, no doubt, 
denied if in her examination as a witness 
but I san place no relianse on this denial. 
Moreover, in Berar the view taken by the 
Bombay High Court is followed and it ig 
not necessary for the validity of an adop- 
tion that the husband should have authoris- 
ed it. The authority is presumed in the 
absence of a prohibition. Although the 
parties must have come from Marwar, they 
have been long settled down inthe Berars 


and I am inclined to think that in such a 


case where lapse from orthodoxy has been 
proved, the leg loc: should be given effect 
to. i 

There remain for desision two difoult 
questions. The first and foremost is whe- 
ther an adoption has taken place. The 
second is what are the rights of parties under 
the ceed of adoption. 

It is well settled that a mere exesution 
and registration of a deed of adoption canuot 
confer the rights of an adopted son. There 
must be af least a giving and taking to oon- 
stitute an adoption. 

At an earlier stage of the case, I had 
formed the opinion that in this ease no- 
thing took place beyond the execution of the 
document. This was a pure surmise be- 
cause the evidence relating to the cere- 
monial part of the adoption ig meagre and 
_f would say almost nil, I then ordered 
the defendant to be examined as a witness 
on commission. This is either a oase where 
no ceremonies were gone through or a case 
where the plaintiff’s Pleader, relying on the 
registered deed of adoption, has not thought 
fit to produce any evidence. Before Musam- 
mat Chandrabhaga was examined, et am 
bound to say that I entertained grave doubts 
as to any ceremonies haying been perform- 
ed. But I have changed my opinion singe the 
lady was examined. 

It is now clear from the evidence of 
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Musammat Chandrabhaga that there was 
plague in the village at the time when the 
document was executed. The document 
speaks of an adoption having taken place 
that day. The father of the plaintiff 
(P. W. No. 2) deposes to a giving and taking 
twenty dsys previous to the execution of 
the document, P.W., No. 2 says that no out- 
siders were present at this giving and 
taking. The only other witness Kisan Lal, 
son-in-law of Chandrabhaga’s co-widow, ap- 
parently speaks of a subsequent ceremony, 
But although the direst evidence is far from 
satisfactory, the subsequent conduct of the 
defendant tends to prove that there was an 
adoption, 

The defendant’s explanation that the boy 
was taken on probation is not convincing, 
for a registered deed of adoption is not 
likely to be given in such a oase, I do 
not believe her statement that she did not 
understand the contents of the document. 
That document is olearly written in her 
interest. It is admitted that the boy lived 
with her for four months. The account 
books prove that ornaments were prepared 
for Pasmal, 

The defendant knows the ceremonies neges- 
sary for an adoption in her oaste, It 
may be that there was no ceremonial 
giving and taking, which was meant to be 
gone through after the plagne was over, 
Bot I think there was a sufficient giving 
and taking before the execution of the docu- 
ment. Chandrabhaga says that she wanted 
to take Pusmal with her to Gaya to per- 
form the shradh ceremony of her husband, 
Unfortunately on this point Harsukdas was 
not cross-examined. It is diffisulb to oon- 
jecture the reason why the boy was not 
eventually taken. Unless there was some 
giving and taking as deposed to by P.W. No. 2, 
it is not easy to see why she should ask 
the plaintiff to perform the obsequies of her 
husband, for it must be perfectly well 
known to her that a son alone oan per- 
form these ceremonies. Her explanation 
that as Pusmal had a deed executed in 
his fayour, she asked him to accompany her 
to Gaya, is a lame one. 

In the proceedings for the appointment 
of a guardian for the plaintiff, hey Pleader 
never disputed the factum or the validity of 
the adoption. Exhibit P-2 shows that on 
the 7th February 1910 her Pleader stated 
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‘that “the boy does not remain with the 
mother.” Again in Exhibit P-6 her Pleader 
stated that “the terms of the compromise 
are in direct contradiction to the condition 
of the adoption deed, which stipulates that 
the minor adopted son should live with the 
defendant,” 

The defendant does not herself give the 
explanation suggested by her Counsel. She 
does not say that she believed that the 
document in itself created the plaintiff her 
-adopted son. On the contrary she knows well 
the adoption ceremonies usually performed, It 
is possible, as suggested for the plaintiff, 
that a quiet adoption ceremony took 
place on account of the plague in the 
village. 

On the whole I am not prepared to disturb 
the finding of the lower Court on this point, 

It bas not been suggested that the deed 
of adoption was without consideration by 
reason of the giving and taking twenty 
days previously to the deed. On the contrary 
both sides regard it as part of the ‘same 
transaction, As held recently by a Full 
Bench of the Madras High Court | Visalaksh¢ 
Ammal v, Sivaramien (1)], an agreement 
‘conferring benefit on the widow at the 
expense of the minor adopted son must be 
a fair and reasonable one. 

The deed (Exhibit P-1), after reciting 

the adoption, ssys that the adopted son 
“has from this day aright to the moye- 
able and immoveable property, ets, which I 
have, in the same way in which my real 
son would have a right to it. You are 
owner of the moveable and immoveable 
property”. Jtthen goes on to say that “as 
you are a minor, I will bring you up, eto., 
myself, You shonld behave according to 
my views, after you attain majority, and 
should continue mein my present state so 
long as I am alive. If you do not behave 
accordingly in future, you will not be owner 
of the above estate and I wil be the sole 
owner thereat’, 

It is argued that the plaintiff has for- 
feited his rights under the last clause, The 
‘terms of the document are far too vague 
to have legal effect given to them. It is 
enough to say that there ia no evidence of 
misconduct on the part of plaintiff, even 
if the last clause be valid in law. The 
_ plaintiff was turned out a few months after 
(1) 27 M. 677. 
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the adoptionand the mother hada chance of 
acting in accordance with the condition laid 
down. 

I cannot accede to the contention that 
the widow is entitled to a life-estate under 
the terms of the document. On the son- 
trary, the estate vested in the plaintiff from 
the date of the adoption. The duty of 
obedience laid down is only such obedience 
to the reasonable orders of a mother 
as is expected of a Hindu son. The dogu- 
ment cannot be read to mean that the 
plaintiff is bound to give effect to the 
wishes of the defendant, whether they are 
reasonable or unreasonable. The conditions 
laid down in the deed do not prevent the 
plaintiff from maintaining the suit for posses- 
sion of the estate. 

However, upon a proper interpretation of 
the document, I find that the defendant 
stipulated for being maintained “in the 
same state’ in which she was then living. 
It 18 not merely an ordinary Hindu widow’s 
maintenance to which she is entitled. But 
she is entitled to have a liberal allowance 
which wiji secure her in comfort and enable 
her to do all such religions duties which 
she was in the habit of then performing. 
I think the plaintiff ought not to be given 
possession till the defendant’s claims under 
the deed are ascertained and secured to 
her. 

I set aside the decree of the lower Court 
and remand the case so that the necessary 
inquiries be made and the defendant's rights 
under the deed of adoption sesured to her by 
a decree in this suit. 

There will be no order for a refund certi» 
ficate; the parties will bear their own costs in 
this Court. 

Decree set aside; Oase remanded. 
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A power to lease by way of ijara conferred by a 
Will upon the executor excludes by the very nature 
of it the power to grant a permanent lease. 


_ Appeal against the deeree of the Additional 
Subordinate Judge, Chittagong, dated the 
25th of April 1916, modifying that of the 
Munsif, lst Court at Patiya, dated the 17th 
Desember 1914. 

Babus Dwarkanath Ohuckerbutty and 
Bhagirathi Chandra Das, for the Appellants. 

Babu Nitish Chandra Lahiri, for the Re- 
spondents. 

JUDGMENT. 

FLETCSER, J.—This is an appeal pre- 
ferred by the plaintiffs against the deci- 
sion of the learned Subordinate Judge of 
Chittagong, dated the 25th April 1916, 
modifying the decision of the Munsif of 
Patiya. The plaintiffs brought the suit to 
recover possession of a tank with its banks. 
The first Court decreed the suit in full. 
The lower Appellate Court decreed it with 
regard to a twelve-anna share of the tank 
with its banks and dismissed it with re- 
gard to the remaining fcur-annas share, 
The plaintiffs have preferred the present 
appeal with regard to this four-annas 
share, ; 

There were two brothers, Naba and Pran- 
hari, Pranhari died having made a Will 
and appointing his brother Naba the exe- 
outor, Having recited various terms in the 
Will, he authorized: the executor in these 
terms: “For ali these, it may be necessary 
to mortgage, sell or let in jara any por- 
tion of the properties and my brother will 
do it.” The question is whether that was 
a power to mortgage, sell or let in zjara 
any portion of the properties for any of 
the purposes mentioned in the Will, or 
whether it was a power to mortgage, sell 
or let in jara te enable tha exesutor to 
dig a pond for the testator’s mother and 
to suitably dedicate that pond. I do not 
think there can be any doubt that the tes- 
tator in conferring the power to mortgage, 
sell or let in zjara as mentioned in the 
Will was not considering only that purpose 
of digging a pond for the- benefit of his 
mother and dedicating that pond. I think 
the power to mortgags, sell or lease son- 
tained in the Will was with reference to 
all the purposes mentioned in the Will. 
What happened was this: Naba leased out 
his own share and the share of his brother 
to whose Will he was the executor in 
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perpetuity. The question now turns on 
section 90 of the Probate and Administration 
Act. Under section 90 an executor has 
power to dispose, if-he thinks fit, of all 
or any of the properties vested in him 
under the terms of section 4. Now the power 
of disposal of immoveable property so vested 
in the executor is subject to any restric- 
tion which may be imposed by-the Will 
appointing him, unless the Court granting 
the Probate by an order in writing autho- 
rises the disposal notwithstanding the re- 
striction. The question is whether this 
clause binding the power of the. executor 
to lease by way of jara is a restriction so 
a3 to prevent Naba from granting a pev- 
manent Jease. I think the power to lease 
by zara applies to the -whole of the pro- 
perty, and that excludes by the very nature 
of it the right to grant a permanent lease, 
I think the conclusion: arrived- at -by -the 
learned Judge of the lowar Appallate Court, 
although I do not agree with the reasons 
given by him, is correct. The present 
appeal, therefore, fails and must be dismissed 
with costs. 
SMITHER, J.—-I agree. 
Appeal dismissed. 
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MOHAMMAD TURAB ALI-—Poarntive 
— RESPONDENT. 

Muhammadan Law —Kazi, office of, whether hereditary 
— Grant to Kazi, construction of Grant, whether herit- 
able and divisible-—Presumption. 

The office of Kaziis a public office of high repute, 
put if is not hereditary, though its devolution often 
follows aline of inheritance. [p. 858, col. 1.] 

Where a grant is made to a personas Kazi of a 
place, the presumptionis that the primary purpose 
of the grant is to furnish emoluments for the office 
of the Kazi, and the mere addition of the words “for 
maintenance’ cannot be held to divert the grant 
from its main purpose soas to make it heritable 
and divisible [p. 858, col. 1.] ad 

Appeal against the decree of the Additional 
District Judge, Akola, in Oivil Appeal No. 
51 of 1916, dated the 25th August 1916 
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arising out of Civil Suit No, 193 of 1913, 
decided by the Munsif No. 3, Akola, on the 
13th December 1915. 

The Hon’ble Sir Bipin Krishna Bose, for 
the Appellants, 

The Hon’ble Mr. 
Respondent. 

JODGMENT.—The following genealogical 
tree will ‘facilitate comprehension of this 
judgment, 


M. V. Joshi, for the 


GULAM ÅBBAS ÅM 
(alias E Mia), 


CF 
Mahomed Sarfaraz Ali Mahomed Mohsun Ali 


Mahomed Jafar Ali 
(Defendant No. 1.) 


eae ee Ali Mahomed Wait Ali, ae 
(Plaintiff.) 

This litigation arises out of an Inam. On 
some date, not ascertained in this suit, a 
grant was made by the Government of 
the time to Gulam Abbas Ali who, in certain 
Revenue Records of which the plaintiff has filed 
copies in this case, is described as the “original 
Inamdar”. We are concerned in this ease, 
however, with the interpretation of an Inam 
certificate issued by the British Administra- 
tion in Berar to Sarfaraz Ali nnder the Berar 
Inam Rules. Since the death of Sarfaraz 
Ali this certificate stands in the name of the 
defendart Jafar Ali; but from Exhibit P 2, 
which isa certified copy of the serti iente 
taken from the [nam register, I am unable 
to seb down either the dats on which it was 
issued to Sarfaraz Ali or the date on which 
mutation of names took place in favour of 
Jafar Ali. 

The certificate, as originally issued, showed 
Sarfaraz Ali to be the sole grantee; the grant 
to be one of ten fields measuring 186 acres 
5 gunthas, partly rent-free and partly ona 
quit rent, and the purposes of the grant to 
be “for service of Kazi and Khatib and for 


maintenance.” It is expressly stated that 
the certificate is issued “under Inam Rules 
IV and VY.” Itis noteworthy that the 25th 


column of the certificate, provided for “‘Re- 
marks ne to sharers and other grants”, is 
blank. 

[tis well established by the evidence, and 
not seriously disputed by the plaintiff, that 
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the offices of Kazi and Khatib under the 
Inam have been held and the duties there- 
of carried out by Sarfarz Ali, and his son, 
the defendant. Jafar Ali, since the issue of 
the certificate, and that neither the plaintiff 
nor his father took any part therein, being 
in fact engaged in other offices elsewhere, 

On the 26th August 1904 Mahomed 
Mohsan Ali died, and the present plaintiff 
then advanced a claim to succeed him as oc- 
grantee with Mahomed Sarferaz Ali. The 
oase was registered as Revenue Case No, 33- 
VI of 1904.05 of the Akola District, and 
proceedings began before a Tahsildar, who 
on the lst December 1£04 recorded the 
statements of Turab Ali, Jafar Ali and 
others. Turb Ali said:— 

“Mohammad Mohsun Alisonof Gulam Abas 
Ali, Kazi of Patur, died on 26th August 1904, 
He has got only two sons (1) Iand (2) 
Mohammad Wajid Ali. The field survey Nos. 
are not known to me. I do not cultivate 
them. They are in possession of Mohammad 
Jafar Ali and not in my possession. There 
are no other heirs than I and my brother. 
1 have got one step-mother Abasbee, and 
we live together. The deceased my father 
Mohammad Mohsun Ali and Mohammad 
Sarfaraz Ali are brothers, 

“The Inam certificate stands in the name 
of Mohammad Sarfaraz Ali. Both the bro- 
thers have been living separate sinee the 
Jast 25 years. Mohammad Sarfaraz Ali is 
Wahiwatdar of the Inam.” 

(The deponent then gave the genealogical 
tree above set out, and added: ) 

“l have got iwo sisters and one step- 
mother. Two sisters are married and live 
with their husbands; (1) Najib Sahib married 
Abed Ali of Bodad in Khandesh; (2) 
Bakshoo Begum married Hafiz Sahib, Hafiz 
Saheb is dead. She lives at her house at 
Nandura in Malkapur Talug. My elder 
uncle Mohammad Sarfaraz Ali and his son 
Mohammad Jafar Ali are also heirs. There 
are no other heirs than the above” 

Mohammad Wajid Ali, the brother of 
Turab Ali, was next examined by the Tahsil- 
dat and he said that his brother’s statement 
was correct. Then Jafar Ali said: 


“The deceased Mohsun Ali is my real 


unele. The pedigree mentioned by Moham- 
mad Turab Ali is correct. My father 
Mohammad Sarfaraz Ali is the Inam- 


holder, He Kazi 


has been working as 
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since the last 55 years. The whole Inam lands 
arein his possession, I am Wahiwatdar of 
the whole land. 

“About 40 years ago my father and the 
deceased have become separate. 
Mohson Ali was Mansubdar at Aurangabad: 
he used to get Rs. 40 as his salary for his 
Mansubi. The deceased became Mansubdar 
when he began to live separate from my 
father. My father became the sole Kazi of 
all ‘Kazat? and the deceased became 
subdar,’~and hence severed his olaim from 
Kazat.” 

Subsequently, on the 21st February 1905 
the parties appeared before the Deputy 
Commissioner of Akola, then in camp at 
Patur. Turab Ali then deposed:— 

“My father died some 6 months ago. He 
had 7/Lfth share in the Inam. He was 
not in possession of any share in the Inam 
as he was living in Aurangabad, but hia 
brother Mohammad Sarfaraz Ali, the certi- 
fioate holder, used to pay him his share of 
the proceeds of the Inam land. I do not 
know what he was paid every year, but 
my father usedto tell me that Sarfaraz Ali 
did pay him a share. My name and that of 
my brother may be entered in the certificate 
in place of my deceased father.” 

Jafar Ali was then examined as the agent 
of Sarfaraz Ali, and he said:— 

“The deceased Mohammad Mohsun Ali 
was my father’s younger brother, 
has been Kazi for the last 55 years and 
has been in sole possession of the Inam land. 
The lnam was mortgaged aud we released 
it, The Inam is for service and the 
Resident has ruled that the Inam granted 
to a Kazi should not be partible. This 
ruling was issued since the deseased’s 
name was entered in the certificate, and, 
therefore, the deseased’s. heirs’ name should 
not be entered.” 

On these proceedings the Deputy Com- 
missioner made the following order on the 
24th March 1905 :~ 

“It is true that the Resident in R. B. 
Cireular No. VI of 1887 has declared that 
Kazi’s Inams shall be considered as service 
grants, and, therefore, indivisible. This 
decision, however, does not affect the shares 
already registered. All that the decision 
aims at is the prevention of the sub-divi- 
sion of such service grants in future, 
Mobammad Mohsun Ali’s name is registered 
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as holding 7/16th share. He was the full 
brother of the certifioate-holder Sarfaraz 
Ali. He has left two sons, Mohammad 
Turab Ali and Mohammad Wajid Ali. The 
contention of Sarfaraz Alis agent appears 
to me untenable. I order that the name 
of Mohammad Turab Ali be entered in 
the Inam certificate in place of the deceased 
Mohammad Mohsun Ali. 

“Sarfaraz Als agent has produced the 
Inam certificate. I may add that the 
question of possession of the share in the 
Inam land does not arise in this oase”. 

It is clear from these proceedings: 


(1) that the only certificate holder was 
Sarfaraz Ah; 

(2) that he was still alive in February 
1905; 

(3) that on some date, under some order, 
the name of Mohsun Ali was enterel on 
the certificate as entitled to a 7/16th 
share in the Inam; 

(4) that notwithstanding this entry the 
Inam lands remained in the sole possession 
and management of Sarfaraz Ali who 
alone performed the duties of the offices to 
which the Inam was appended, while 
Mohsun Ali and his sons had lived apart 
in Aurangabad for a period of 25 to 40 
years before the death of Mohsun Ali; 


(5) that in ordering the entry of Turab 


Alis name in place of Mohsun Ali the 


Deputy Commissioner did not observe any 
rule of the Muhammadan or any other law 
of inheritance, and that he declared that 
the sase before him raised no question 
as to the possession of the lands covered 
by the Inam. 


In accordance with the style in which 
gases are conducted in Berar, the original 
Inam certificate, on the interpretation of 
which the whole case turns, has not been, 
produced. Exhibit P 2, which is described 
as a true copy of it taken from the 
Register of Inam Certificates, does not 
show the name of Mohsun Ali at all, 
It contains various footnotes showing the 
results of a revised survey as to six of 
the Inam fields, and shanges due to some 
of the land being taken up for the “Patur 
Road”. Then in the right hagd bottom 
corner we read as follows: — 

Enter in the Inam certificate the name 
of Mohammad Turab Ali in place of the 
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deceased Mohammad Mohsan Ali. Vide order 
in Case No. 38 VI, dated 24th Maroh 1905.” 

It is well established by the evidence 
in this case that this entry remained an 
entry et præteres nihil. The plaintiff 
obtained no possession under it and there 
is not a shred of reliable evidence to 
show that the defendant or his father 
ever gave him a penny of the income. 

On the 13th August 1913 the plaintiff 
filed the suit out of which this appeal 
has arisen. The plaint was originally 
presented in a Small Cause Court, but 
was subsequently returned and presented 
in the Court of a Munsif. 

The plaint asserts that Survey Nos. 295, 
327, 170, 196, 200, 291, 232, 293, +96, 
and 430 are ancestral property in which 
the plaintiff and his brother each has a 34- 
annas share, the defendant a 7-annas share, 
while a 2-annas share is reserved for mosque 
expenses: that the Inam certificate is in the 
name of the defendant, who realizas the 
income from the fields, and the fees 
in connection with the office of Kazi, and 
divides the same among the co-sharers, and 
that the defendant had not given the 
plaintiff his share of the income for the 
two years immediately preceding the suit, 
On these allegations the plaintiff claims:— 

(1) a declaration of his title toa 3- 
annas 6-pies share in the above fields, 
and to joint possession thereof with the 
defendant: 

(2) that the defendant should pay the 
plaintiff Rs, 350, being his share of Rs. 1,600, 
the income for the years 1912 and 1913. 

The defendant filed a written statement 
which was prolix and argumentative. But 
the substance of it was as follows: — 

(1) So much of the income as appertains 
to the offices of Kazi and Khatib can only be 
taken by the office holder. 

e (2) The Inam certificate in which the 
plaintiff's name was entered shows only six 
fields, t.e. Nos. 295, 827, 170, 126, 200 and 430, 
area 94 acres 33 gunthas,assessed at Rs.121-8 0, 
whereof 90 acres are rent-free and 4 acres 
33 ganthas held on +th assessment. Of these 
No. 237 is held by a third person now 
working as Moajan at Patur, and Nos, 295, 170, 
196 and z0Q, area 43 acres 17 ganthas, repre- 
sent the Jang held Inam fur Kazat, Khitabat 

and Madat Mash (maintenance). If equally 
divided between these three purposes, the areg 
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allotted for maintenance amounts to 16 acres’ 
51 ganthas, to one half of which alone, if at 
all, the plaintiffand his brother would be 
entitled. Butthey had been excluded from 
any share for 41 years. 

(3) Fields Nos-251,292and 293-P, area 
65 acres 36 ganthas, were allotted espre in 
satisfaction of fees previously collected by tbe 
Kazi of Patur, and are the exclusive pro- 
perty of the defendant who is now the 
Kazi. 

(4) No. 296 is no longer Inam but has gone 
into Khalsa and is not in the possession of the 
defendant. 

(5) The plaintiff cannot claim any 
share in the fees and emoluments of the 
Kazi of Patar. 

(6) In Revenue Case No. 33-VI of 1904-05 
the plaintiff asserted a claim to six fields 
only, and cannot claim any more now. 

(7) Some 35 years ago Sarfaraz Ali got 
Mohsun Ali appointed to the office of 
Mansab in the Hyderabad State in return 
for his relinquishment of all claim on 
the Patur Kazat and Inam land appertain- 
ing to it, and himself gave up all claim to 
the property and income appertaining to 
the Mansab. 

(8) Gulam Abbas Ali mortgaged fields 
Nos. 430, 200 and 170, and the defendant's 
mother paid Rs. 1,500 to redeem them. If 
the plaintiff gets a share he must contribute 
his quota. 

(9) The plaintiff's share is not 33 annas 
but just over one anna, if any, since Mohsun 
Ali left a widow, two sons, and two 
daughters, 

(10) The olaim is bad for non-joinder of 
all parties interested. 

(11) The claim is time-barred. 

(12) The defendant’s title has perfected, 
if necessary, by adverse possession. 

(13) Plaintiff cannot sue for profits with- 
ont claiming: possession, and if a prayer for 
possession is added the Munsif will have no 
jurisdiction, 

The plaintiff filed another long winded 
statement in reply and after further desultory 
pleadings the Munsif added asa defendant 
one Abdul Karim said to be in possession 
of No, 327, and he gave the plaintif a 
decree whereof the part now material is in 
these words:— 

“It is ordered and decreed that the 
plaintiff is declared to have 3-annas 6-pies 
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share in the six Inam fields of Kajba 
Patar Sk. Babu T. Balapur, tz, S. 
297, 327, 170, 196, 200 and 430, and also in the 
emoluments for nikah khani and other minor 
ceremonies and that he is entitled to a 
joint possession to the extent of his share 
in the Inam fields in suit. Defendant No. 1 
shall pay Rs. 271-40 to plaintiff as mesne 
profits during the two years in suit. The 
rest of the plaintifi’s claim is dismissed. 
Defendant No. 2 shall bear his own costs.” 

Whether the words “Inam fields in suit” 
refer to’ the six fields covered by the 
declaration in the decree or the ten fields 
put into suit by the plaint, this ambiguous 
decree does not show. 

Jafar Ali and Abdul Karim appealed t? 
the District Court, but the appeal was 
dismissed on the 25th August 1916. The 
defendants have now made the present 
appeal, and the grounds taken may be sum- 
marised thus:— 

(1) that the Inam certificate had been 
misinterpreted; 

(2) that in the absence of express allot- 
ment one-third of the grant should have been 
regarded as made for each of the three pur- 
poses stated; 

(3) that only the allotment for mainten- 
ance could come under Rule V, those for 
the offices of Kazi and Khatib falling under 
Rule 1V; 

(4) that the plaintiff is entitled only to 
a 3-annas 6-pies share in the one-third 
allotted to maintenance. 

I am of course not bound to interpret 
the inam certificate in the same way as 
the appellant, but whatever view I may take 
I am bound by the appellant’s abandonment 
of battle in respect of a 3-annas 6-pies share 
in the six fields mentioned in Exhibit P-2. 
But for this I should have dismissed the 
whole suit. 

It is manifest that the grant was 
originally made to Gulam Abbas Alias the 
Kazi and Khatib of Patur, acd that although 
it was recorded as being one for his 
maintenance also, its main purpose was to 
furnish emoluments for those offices. When 
he died it wes renewed in the name of’ his 
eldest son, Sarfaraz Ali, who performed the 
duties of Kazi and Khatib from about 1850 
A.D. (according to the statements of Jafar 
Ali in the above 2xevenne case) and was 
still performing them in 1905, In Sahkabudin 


v. Shatk Omar, Berar Second Appeal No, 
38 of 1905: desided by me as Officiating 
Judicial Commissioner of Berar on the 2sth 
August 1905, I discussed at length the 
position of the Kazt. I wrote as follows:— 


“The Kazi, under a Mahomedan Govern- 
ment, was an officer of considerable power as 
a minister of religion, and as a Judge with 
both civil and ecclesiastical functions. Under 
the British Government his judicial funs- 
tions have been very considerably surtail-. 
ed, and his jurisdiction is of atrifling kind 
in ecclesiastical and matrimonial matters 
only, in connection with which the Legislature 
has not invaded the personal law of Islam. 
But he remains a priest to this day, and 
as such his position has been recognized 
by Government, and his fees for religions 
or guast-religious services, where they are 
both reasonable and well fixed by long 
usage, have been asknowledged and the 
right to them enforced by the Civil Courts. 
Numerous authorities were sited before 
mo, but that most in point was the case of 
Muhammad Yussub v. Sayad Ahmed (1), where 
his position, as it then existed in Bombay, 
was fally set out, and applies, in its main 
features, to his position in India generally”, 


In the same judgment I wrote, in an 
other place:— 

“I have already mentioned the main 
features of the office of Kazi. I may add 
that upon the Khatib devolved the privilege 
of reading the Khutbah, which was a publio 
prayer for the reigning King offered up 
at the mosques during the Friday services 
and on special occasions”. This particular 
duty, no doubt, gave the name to the 
office; but in these days when no Mussalman 
Emperor reigns in India, the Khatib is a 
general preacher or reader at the mosque. 
In the Hedaya of Charles Hamilton, Volume 
II, Book XX, the duties of the Kazi are set | 
out, and it is pointed out that it is 
incumbent on the Crown to make appoint- 
ments to the office by selestion, the quali- 
fications required being of a purely personal 
kind, it being indispensable that the ap- 
pointes to such an office should be “a 
person who is capable of discharging the 
duties of it, and pessing decrees; and wha 
is also in a guberlative degree ejust and 
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virbnous; for the Prophet has said ‘whoever ` 
appoints a person to the discharge of any office, 
whilst there is another amongst his subjects 
more qualified for the same than the person 
so appointed, does surely commit an injury . 
with respect to the rights of God, the 
Prophet, andthe Musralmans.” 


In a commentary on Bombay Act III. 


of 1874 (The Hereditary Offices Act) by 
H. S. Phadnis, reference is made at page 
522 to the Kazi as a "village: servant.” 
With due respect I have no hesitation in 
expressing my dissent from that view. It 
is a public office of high repute, even-at 
the present day, and though each Kazat 
has a local area,such area is not usually 
measured by a single village as in the 

case of a Kotwar ora barber. But the office 
is certainly not hereditary, though no doubt 
its devolution often follows a line of inheritance, 
as is common in this country where sentiment 
plays a large part when a successor has 


ta ba found to a deceased office holder © 


from the prime minister of a State down to 
the scavenger of a village. In Baba Kakaje 
Shet Shimpiv. Nassaruddin (2) it was held 
that the office of Kazi is not an hereditary 
ofise, unless perhaps by special oustom of 
the locality; and that where sucha custom , 
ig not established, property attached to 
the office is not Watan property, ard the 
Collector has no power to make an order 
with respect to it under section 9 of - the 
Watandars Act (Bom. Act III of 1874). 
A similar view was taken in Jamal y, Jamal 
(3) and Dharamdas v. Hafasyi (4), 

The grant in the present case was made 


in a territory which for centuries has been 
of a Mussalman - 
safe to ` 


under the sovereignty 
ruler, and from that faot it is 
presume that the primary purpose of the 
grant was to furnish emoluments for the 
Kazi and Khatib of Patar, and though 
e the words “for maintenance” are added, they. 
were never intended to divert the grant 
from its main purposes so as to make 
it heritable and divisible. The copy from 
the Register of Inam certificates produced 
as Kxhibit P»2 expressly seta ont that the 


Inam is one under Rules IV and Y ofthe. 


Berar Inam Rules. Rule IV 


is confined 


(2) 18 B. ®103; 9 Ind Deo. (N. s.) 577. 
(3) 1 B,6°3: 2 Ind Jur. 17; 1 Tnd. Dec (n 5.) 420 
(4) 19 B 250; 10 Ind. Dec. (n. s ) 170. 
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to tance. for religious and charitable granta 
‘and endowments, and for services in temples, 
mosques and other public buildings and in- 
stitutions. Rule V deals with personal or 
subsistence grants and provides that “If the 
present incumbent is a descendant of the 
original grantee, the Inam will be continued 
to him hereditarily, subject to the following 
conditions :— 


First. Succession is limited to direat lineal 
heirs and undivided brothers: 

Second, . The Inam essheats to Government 
on failure of such heirs; 

Thirdly. Future alienation of the Inam 
is prohibited ; and 

Fourth. The right of adoption to an 
Inam is not recognized,” 


An.option is given to the Inamdar to 
convert the Inam. to an estate of free- 
hold ; but no such conversion has taken place 
kere 

Now even as to the part of the grant 
which we oan imagine to have been covered 
by Rule V, it is manifest that Sarfaraz 
Ali, being the son of the original grantee, 
received the Inam hereditarily: and that 
when he died he had an undivided brother, 
Mohsun Ali, who separated from him 25 
to 40 years previously having predeceased 
him. Therefore the Inam devolved on the 


` defendant as the lineal heir of Sarfaraz 


Ali, Under Rule V the sona of Mohsan 
Ali were not heirs at all, and the Deputy 
Commissioner’s order of March 1905 in- 
a sharer in the 
Inam was ultra vires, since it contravened 
Rule V and the Cirsular of the Resident 
quoted by him, 

It follows that the plaintiffs present 
suit is bad on every ground, and should 
‘have’ been dismissed. But the appel. 
lantas have abstained from questioning the 
decree to the extent of a 33 annas (7/32) 
share out of the income from one-third of 
the six fields specified in Exhibit P-2, 
This does not involve an sdmission of any 
right to joint possession. 


The income per annum of the six fields 
has been found to be Rs. 600 and this 
figure Is not disputed before me. Ib was 
confirmed by the lower Appellate Court. 
Nor is it denied that nothing has been 
paid. for the two years in suit. Hence the 
plaintiff‘ must get a decree—— 


- A 
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(a) declaring that he is entitled to 
regeiye from the defendant Jafar Alia 7/96th 
share of the income from the Inam fields 
"Nos. 295, 827, 170, 196, 200 and 430, 
area 94 acres 33 ganth~s, in the village Patur, 
Taluq Balapur, Ahola District ; 

and ordering 

(2) that the defendant Jafar Ali do 
pay to the plaintiff Rs. 87-8-0 (being 7-96th 
of Rs. 1,200) in satisfaction of his above 
share for the years 1912 and 1913 A.D.; 

(42) that the remainder of the claim be 
dismissed ; and 

(iii) that the plaintiff do pay and bear 
all the costs of the litigation in all three 
Courts, except the costs of the defendant 
Abdul Karim who will bear his own costs. 

Order accordingly. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decere No. 8001 
or 1914,” 
dane 18, 1918, 
Present:—-Justice Sir Charles Chitty, KT., 
and Mr. Justice Walmsley. 
"EDON MOLLAH AND OTHERS — 
DEFENDANIS— APPELLANTS 
VETSUS 
Sheikh BADAN—P taintivye—Respon pent. 


Landlord and tenant—Kabnuliyat, execution and 
registration of, without landlord’s sanction or accept. 
ance, whether creates tenancy. 

The execution and registration of a kabuliyat 
without the landlord’s sanction or acceptance either 
before or after registration does not create a tenancy, 
even though there may have been some previous 
talk of a settlement. [p. 860, col. 1.] 


Appeal against the decree of the Addi- 
tional District Judge, Faridpur, dated the 
"th of August 1914, affirming that of the 
Munsif, 2nd Court at Bhanga, dated the 
9th of September 1913. 

Babu Prakash Ohandra Mazumdar, for the 
Appellants, 

Babus Hemendra Nath Sen, Lal Mohan 
Ghose and Benayendra Prasad Bagchi, for the 
Respondent, 

JUDGMENT.—This is an ‘appeal arising 
out of a suit for khas possession brought 
by Sheikh Badan against the defendants, 
Edon Molla, Madan Molla, Mobarek Molla 
and Nabamw Molla, The question before the 


¢ 
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Court is whether the plaintiff or the defend- 
ants have the better title to the lands in 
sui. It is admitted that the- proprietor of 
the land was one Sridhar Chatterjee. It 
is proved that in 1906 Sridhar Chatterjee 
gave a Miras lease to Sarat Kumar Mazum- 
dar and Sasi Kumar Mazumdar. The defend. 
ants, in their written statement, pleaded 
that the Mazomdars were merely benamdars 
of Sridhar Chatterjee, but no issue was 
raised upon that point nor has it been 
desided by the lower Appellate Court. 
The Munsif found that there was not suff- 
sient proof of benamz. On 3rd Bysakh 1815 
defendent No. l executed a kabulzyat in favour 
of Sarat Kumar Mazumdar for the lands in 
suit. . On 22nd Bhadra 1815 one Kader exe- 
outed a kabuliyat (Exhibit 3) in favour of 
Sarat Kumar Mazumdar and Sasi Kumar 
Mazumdar for certain other lands. On 10th 
Aghran 1315 Sheikh Badan the plaintiff 
executed a kubuliyat in favour of Sarat 
Kumar Mazumdar and Sasi Kumar Mazum- 
dar for the lands in anit. It will thus be 
seen that the defendant’s kabuliyat is the 
first in point of date. Jt has been found by 
the learned District Judge—and as to this 
there is no dispute-—that formerly Edon 
was In possession of the lands in snit as 
sub-lessee, Kadir being in possession of 
certain other lands. There was a suit in 
ejectment by Sridhar Chatterjee in which 
he got a decree against both these men, the 
case having been carried up to this Court. 
In September 1907 he held the decree with 
Rs. 800 for costs and interest thereon but 
had up to that time failed to eject his - 
judgment-debtors. There was some talk 
of settlement and it has been found that 
in September 1907 Sridhar Chatterjee, on 
a promise to settle the lands with Edon 
Molla and Kadir, obtained payment from 
each of those of Rs. 150 making up the 
amount of costs due to him. It is found 
that he did nothing further towards making 
settlement with those persons and particular. 
ly with Edon Molla with whom we are now 
concerned. In the following year Edon 
executed the kabuliyat (Exhibit A) and had it 
registered on 28rd July 19.8. It is found 
as a fact that neither Sridhar nor Sarat 
nor Sasi ever sanctioned that kabultyat or 
assepted it either before or affér registra- 
tion. The question then arises——Havye the 
defendants any title to the lands in suit P 
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This appeal first came on for hearing before 
Mr. Justice Fietcher and Mr. Justice 
Shamsul Huda on 80th January 1918,.* The 
plaintiff-respondent was absent and the 
appeal was decreed ex parte; the Court hold- 
ing that though Sridhar Chatterjee might not 
have accepted the kabuliyat (Exhibit A), still 
there was a tenancy created in favour of 
Edon Molla by the verbal arrangement of 
September 1907 and the payment of Rs. 150, 
That judgment and the decree bi sed upon 
it were set aside on an application by the 
plaintiff-respondent and the appeal has now 
been heard before us in the presence of 
both the parties. 

It now appears that Sridhar Chatterjee 
had no right to make any settlement with 
-Edon Molla in September 1907. He was 
the proprietor ofthe land but had granted 
a lease of it (for what purpose it does not 
appear) to the Mazumdars. If he had no 
right to make the settlement, it follows 
that the defendants’ case must fail. The 
defendants relied upon Exhibit A as their 
document of title. Theydid not plead that 
. there was a verbal settlement from 
Sridhar Chatterjee, and it appears from 
the judgment of the learned Additional 
District Judge that it was only put forward 
in argument before him in reply. If Sridhar 
had no right- to make this settlement, it 
is a matter of no importance what he said 
or did. The defendants must necessarily 
fall bask upon their document of title, Ex- 
hibit A, as to which there is a olear finding 
that it was not a document which was 
. accepted either by Sridhar Chatterjee who, 
on the facts found, would have no right to 
accept it or by the Mazumdars who were the 
Mirasdars lessees and who would be the 
people to accept it if it was to be accepted. 

In these circumstances it is olear that 
the decisions of the Courts below are correct, 
The appeal ia accordingly dismissed. Under 
the cireumstances, and having regard to the 
remarks made by the learned Distriest Judge 
as to the conduct of Sridbar and the plaintiff, 
we make no order as to costs. 
os Appeal dismissed, _ 

*See 45 Ind, Cas, 49 ~ Ed. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civiu AppeaL No. 144 or 1917, 
May 27, 1918. 

Present ;—Mr, Lindsay, J. C. 
NADIR SINGH AND otHers—PLaAINtivrs— 
APPELLANTS 
versus 
Babu INDERSEN SINGH AND OTHERS — 
DEFENDANTS — RESPONDENTS. 

Hindu. Law—Joint family—Alienation by some 
members, whether binding on others—Consent of other 
members —Legal necessity—-Stlence, whether evidence 
of consent, 

Where a member of a joint Hindu family, other 
than the manager, sells property belonging to the 
joint family, the consent of the other members 
cannot be implied merely on the ground that there 
was legal necessity for the transfer, nor does the 
fact that the other members kept silent for a long 
interval after the date of the sale by itself amount 
to adequate evidence of implied consent, [p. 86], 
col. 2; p. 862, col. 1.] 

Appeal against the decree of the District 
Judge, Fyzabad, dated the 19th January 1917 
reversing that of the Additional Sub- 
ordinate Judge, Fyzabad, dated the 29th July 
19.6. 

Mr. 4. P. Sen, for the Appellants. 

Mr. H. N. Misra, for the Respondents. 

JUDGMENT.—The suit out of which 
this appeal has arisen was brought by the 
plaintiffs-appellants for the purpose of setting 
aside a sale of the property mentioned in 
the plaint, which was carried out on the 
20th of January 1904 in favour of the 
first defendant-respondent, Babu Inder Sen 
Singh, 


The plaintiffs and the other members of 
their family were under-proprietors in a 
village belonging to the defencant Taluqdar, 
and it is proved that prior to the date 
upon which the sale-deed in suit was 
executed two decrees for arrears of rent 
had been obtained by the Taluqdar against 
certain members of the plaintiffs’ family, 
In execution of these decrees the property 
was put up for sale by public auction and 
was purchased on the 22nd of December 
1903 by a stranger for a sum of Rs, 471, 

On the 20th of January 1904 the judg- 
ment-debtors made a privats sale of the 
property, which had been sold by auction 
in favour of the defendant Taluqdar. They 
then deposited in Ceart the amount which 
was due under the decrees which were 
being executed, the result being that the 
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sale 
“ aside, 

The plaintiffs now come to Court alleging 
that the conveyance in favour of the first 
defendant is not binding on them inasmuch 
as if was a conveyance of joint family 
property in which the plaintiffs were co- 
sharers. It was alleged that the sale had 
taken place without their consent ånd that 
they were entitled to avoid it. 

The defence put forward was that the 
sale was made for legal necessity and for 
the benefit of the family. It was pleaded 
that the first defendant had given more 
for the property than it had fetched at 
the public auction. [t was also pleaded 
that the sale-deed had been executed by 
persous who stood to the other members 
of the family in the relation of managers 
and that the sale was accordingly biad- 
ing. 

The Subordinate Judge found that the 
family to which the plaintiffs belonged was 
a joint family and that the property in 
suit was joint family property. He further 
found that it was not proved that the 
persons who had sold the property to the 
first defendant were managing members. 
There was no evidence of consent on be- 
half of the plaintiffs; and accordingly the 
Subordinate Judge was of opinion that 
they were entitled to avoid the sale. He 
made a condition, however, that the plaint- 
ifs should pay a sum of Rs. 234-5-0, 
this being the amount of the judgment 
debt which was owing to the first defendant 
at the time of the ancstion sale, the money 
being due on account of arrears of rent. 
I may observe here that the Subordinate 
Judge is inerror in stating that the amount 
of the debt was only Rs. 234.5.0. It is 
olear from Exhibit A 7, which is a copy 
of the sale statement prepared before the 
sale in exesution, that there were in fact 
two decrees for arrears of rent against 
these persons. The document also proves 
that at the date the property was brought 


in favour of the stranger was set 


to sale the amount owing under the 
decrees was Rs. 4538-8-6. ° 
When the case went up in appeal, the 


learned Judge was of opinion that the sale, 
having been made for the purpose of 
raising money which was due and which 
had to be deposited in order to have the 
auction:sale set aside, was binding upon 
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the plaintiffs. He further pointed ont that 
the first defendant had given more for the 
property than it fetched at the auction. 
He held, therefore, that on the basis of 
legal necessity the plaintiffs were bound 
and he dismissed the suit. 

The decision of the Court below is attack- 
ed here on several grounds. It is argued 
in the first place that the question between 
the parties was not to be desided with 
reference to the dostrine of legal necessity. 
The findings are that the property was 
joint family property, that the plaintiffs 
were co-sharers in the property and the 
only question for.determination is, therefore, 
whether or not the sale was carried ont 
in oircumstances which would indicate that 
the plaintiffs’ consent to the transfer had 
been given. There is admittedly no 
evidence of express consent; and the only 
point, therefore, is whether there are any 
gircumstances in the oase from which the 
plaintiffs’ consent is to be implied. Ib has 
already been pointed out that the firat Court’s 
finding is that there is nothing to show 
that the vendors represented the other 
members of the family as managers of 
the joint family property ; and so far as 
I ean see, there is no evidence from which 
it might fairly be deduced that the plaintiffs 
were consenting parties'to the sale. There 
can be no donbt that all six plaintiffs 
were alive at the time of the sale. The 
first four plaintiffs are now elderly men and 
were all of adult age when the sale took 
place, Nadir Singh (plaintiff No. 1) and 
Bhawani Bakhsh (plaintiff No. 2) are the 
nephews of one of the vendors, Bira, 
Dalpat (plaintiff No. 3) is the son of 
Ram Sarup, another of the vendors; he 
was well over 80 years of age at the date 
of the sale, The fourth plaintiff whose 
age at the time of sale was 23 or 24 
years is the brother of another vendor, 
Bindesri (impleaded as defendant No. 3). 
The fifth and sixth plaintiffs were minors 
when the sale took plase, They are the 
sons of the fourth vendor Bishnath (de- 
fendant No. 2). 

As it has been found that the vendors 
were not managing members on behalf of 
these plaintiffs, the consent of jhe latter to 
the sale cannot be implied merely on the 
ground that there was a legal necessity 
for the transfer, even if it sould be 
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assumed that any legal necessity existed 
for the sale which is now attacked. The 
property had been sold in execution of a 
decree for arrears of rent: that stage bav- 
ing been reached it is difficult to see how 
there was any necessity” for a private 
sale of the same property to the first de- 
fendant, and equally difficult to understand 
in what way this private sale was for the 
benefit of the family. The learned Judge 
thinks the family benefited -because by the 
second transfer they were freed from 
liability for a debt of Rs. 30 whish they 
owed to the first defendant, but the Sub- 
ordinate Judge has pointed out that there 
was no reliable proof that this debt of 
Rs. 30 was actually due. 

The utmost that can be said in proof of 
the implied consent of the plaintiffs ig that 
they kept silent for along interval after the 
date of the sale, but that by itself would not 
amount to adequate evidence of implied 
consent, particularly when it is remember. 
ed that at the date of the suit the &frh 
and sixth plaintiffs’ ages were nee and 19 
respectively. 

If there is no evidence to prove consent 
gither express or implied on tehalf of the 
plaintiffs, the necessary result is that the 
sale must be deemed to be void. On this 
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this Court’s decree. If the money is not 
deposited within the time fixed, the plaint- 
iffs’ suit will stand dismissed with «gosts 
to the first defendant in all three Courts. 
Appeal allowed. 


CALCUTTA HIGH COURT. 
Lerrers Patent APPERAL No. 1 or 1917, 
April 29, 1918. 

Present :—Justice Sir John Woodroffe, KT., 
Justice Sir Charles Chitty, KT., 
and Justice Sir Syed Shamsul Huda, Kr. 
Sheikh TAMIZ MUNSHI alias TAMIZUD. 
DIN MUNSHI—Primcipat DEFENDANT 

—APPELLANT 
versus 
BISWESWARI DEBYA CHOWDHURANI 
Pro forma DEFENDANT— RESPONDENT. 

Landlord and tenant—Surrender, implied, of non- 
transferable holding—Tenant taking fresh settlement 
—Transfer of portion of holding—Landlord, right of, 
to eject purchaser. 

Where a raiyat, after having sold portions of 
his non-transferable occupancy holding, expressly 
surrendered those portions to the landlord and then 
took a new settlement of the remainder of the 


point I need only refer to a recent decision’ holdin 


of their Lordships of the Privy Counoil 
reported as Sahu Ram Chandra v. Bhup 
Singh (1). 

I am satisfied, therefore, that the idowion 
of the lower Appellate Court is not correct, 
The suit should not have been dismissed, 
I think in the circumstances the plaintiffs 
are entitled tc a decree for possession of 
the property in suit on payment of 
Rs. 453-8-6, that being the amount which was 
owing on account of arrears of rent at the 
time when the property was brought to 
~ale, I allow the appeal, set aside the 
decres of the Court below and direst that 
the plaintiffs be given a decree for posses- 
sion of the property in suit on payment 
of Rs. 453-8-6 with costs. I direct the 
plaintiffs to deposit this money in Court 
within three months from the date of 


(1) 39 Ind, Cas. 280; 15 A. L. J. 437; 210. W. Ne 
698; 1 P. L. W.587; 19 Bom. L. R. 498; 26 C. L.J. 1; 
33 M. L. J, 14 (1917) M. W. N. 489; 22 M, L. T, 22 
6 L, W, 213; 89 A. 487; 44 I. A. 126 (P. 0). 


g: 

Held, thatthe taking of the new settlement of 
the remainder of the original holding operated in 
iaw as an implied surrende of it, so that there was 
in fact a surrender of the whole holding which 
entitled the landlord to treat the purchaser of a 
portion of the holding as atrespasser and to eject 
him. [p. 864, cols. 1 & 2.] 

Appeal against the judgment of Mr. Justice 
D. Chatterjee and Mr. Justice Newbould, 
dated the 9th of January 1917, reported 
as 40 Ind. Cas. 544, in Appeal from Appel- 
late Decree No. 18 of 1914. 

FACTS are reported in 40 Indian Cases 
544, 

Babu Bimal Chandra Das Gupta, for the 
Appellant.—This is an appeal under ses- 
tion 15 of the Letters Patent. There was 
a difference of opinion between Mr. Justice 
Digamber Chatterjee and Mr. Justise New- 
bould. Mr. Justice Chatterjee was for allow- 
ing the *appeal and Mr. Justice Newbould 
was for dismissing it, and under section 98 
read with section 108 of the Civil Pro- 
sedure Code the judgment of the Court of 
Appeal below was affirmed. 
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It appears from the judgment of the 
lower Appellate Court that it finds that the 
disputed land was surrendered after the 
transfer in question to the principal defend- 
ant, whose ejestment the plaintiff seeks 
in this suit. Disputed land means land whish 
was transferred to the principal defendant 
and which was in his possession at the 
time of his- surrender in question. The 
execution of the kabuliyat by the original 
tenant in favour of the plaintiff-landlord 
has been taken by the learned Subordinate 
Judge inthe Court of Appeal below as well 
as by the Division Bench of the High Court 
to be an implied surrender, although this 
kabuliyat, on the basis of which both the 
Courts seem to have acted, was not the 
subject-matter of consideration in the pri- 
mary Court. 

(Curry, J.—The disputed land is only 
part of the holding]. 

Yes. The question is whetker there has 
been a surrender of the whole holding or of 
that portion which has been transferred to 
-the defendant. In the plaint the plaintiff’s 
case is that there was a surrender of the 
portion transferred and there was execution 
of the kabuliyut in respect of the rest of 
the lands of the holding, which was retained 
by the original tenant. The plaintiff based 
his slaim on the surrender of the portion 
transferred to the defendant. Barring a 
bare statement in the plaint that the origi- 
nal tenant executed a kabuliyat, the plaintiff 
did not in the plaint base his claim on the 
surrender of the whole holding. The plaint- 
iff should not be allowed at this stage to 
make a new case that there was a surrender 
of the whole holding. The pleadings, the 
issues and the evidence do not show that 
such a course was taken. Mr. Justice New- 
bould has erroneously found that the new 
settlement taken by the original tenant 
terminated the old tenancy and created a 
new tenancy, 

(Hupa, J.— What, according to you, is the 
essential question of faot which has not been 
gone into P | 

The question which should have been 
desided is, whether the kabuliyais were 
intended to be acted upon between the 
parties. 

The view that the execution of the kabu- 
hyat in respect of the portion retained 
amounts in law to surrender of the portion 
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transferred is not correct. Se3tion 86 of 
the Bengal Tenancy Act contemplates sur- 
render of the holding and not surrender 
of the lease or rights of the tenant. Refers 
to seotion 86, elauses 2, 3 and 5. Section 
86 (5) implies actual surrender of the 
holding. The word kolding is defined in 
sestion 3, clause (9), of the Bengal Ten- 
ancy Act. ‘Holding’ there has reference 
to the land actually held by the ten- 
ant. So, as in this case, there was no actual 
parting with possession of the land in pos- 
session of the defendant, there was no sur- 
render of that land within the meaning 
of section 86 so as to defeat the rights of 
a third party. “Surrender of lease” des- 
scribed in section 112 of the Transfer of 
Property Act does not apply to this case, 
bacause the surrender of lease contemplated Ly 
the Transfer of Property Act is different 
from the surrender of a holding contemplated 
by section 86 of the Bengal Tenansy Act. 
The kabuliyet executed has not the effect of 
creating a new tenancy, because it does not 
show that it was the intention of the ten- 
ant to terminate the old tenanoy and to 
create a new tenancy. The reason for the 
execution of the kabultyat is stated to be 
that the landlord demands kobulcyai, and so 
it is executed. Under section 178 of the 
Bengal Tenancy Act the kabulcyat cannot 
be operative in law, because if cannot 
take away the existing occupancy rights, 

{Cuirry, J—Section 175 is to be read with 
section 86, | 

But without an express term of sur- 
render in the lease no surrender oan be 
presumed. Section 178 expressly saves occu- 
pancy rights, and the execution of a lease 
for a limited term would not extinguish 
the occupancy right. Even supposing that 
the effect of the lease was to terminate 
the old fenansy and to create a new tenanay, 
the tenants cannot contract themselves ont ~ 
of the existing occupancy right because 
they are the heirs of the original ocou- 
pansy raiyat. Refers to sections 20 and 21 
of the Bengal Tenansy Act. Occupancy right 
is created, and very jealously guarded by 
Statute, and it cannot be presumed that 
there can beimplied surrender of such a 
right. There cannot be a valid surrender 
of a portion of & non-transferable occupansy 
holding transferred to a third person. Refers 
to Rai Kamaleswart Persad Singh Bahadur 
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y. Maharaja Harbullabh Narain Singh Bahadur 
\1). If I can show that the surrender 
of the portion transferred was invalid, 
there could be no valid surrender of the 
whole. 

[Babu Dwarkanath Ohakraburty, for the 
Respondent, referred to Kunya Kesort Pal vy. 
Bama Sundari Dasya (2)]. 

After the transfer of a portion the ten- 
ant has got notbing in that portion which 
he can transfer, 2.¢e., be cannot deal with 
that portion in any way, although his con- 
tractual liability to pay rent continues, If 
he cannot deal with the portion transferred 
in favour of a third party, he cannot deal 
with it in favour of his landlord; there 
is no charm in the word landlord. Refers 
to Birendra Kishore Mantkya Bahadur v. 
Bhubaneswari (8). 

[Hupa, J.—That was not a case of several 
persons holding without title]. 

My submission is that after the Full 
Bench case of Dayamoyi v. Ananda Mohan 
Roy (4), a transferee of a non-transferable 
occupancy holding cannot be said to be a 
person holding without title. 

The original tenant had no right to sur- 
render only the portion transferred and 
that surrender should, therefore, be taken to 
be inoperative in law. lIt appears from 
the facts on the record that the original 
tenant transferred a portion of a none 
transferable occupancy holding and retained 
the rest, although certain collusive and 
paper transactions took place between the 
landlord and the original tenant simply with 
a view to cause loss and mischief to the 
transferee of the portion of the holding. 

The cases referred to inthe judgments 
of Mr. Justice Chatterjee and Mr, Justice 
Newbould were also discussed. 

Babu Dwarkanath Nath Chakraburty (with 
him Babu Ramoni Mohan Ohaiteriee), for the 
” Respondent, was not called upon. 

JUDGMENT. 

Wooprorrse, J.—In my opinion there was 
in fact a surrender of the whole holding. 
I agree with Mr. Justice Newbould when 
he says: “It may be conceded that 
relinquishment of the holding means a re- 


Jinquishment of the whole holding but the 
1) 20. L. J. 369. 
a 32 TIM. Cas, 781; 430. 878.. 
(3) 15 Ind. Cas. 620; 39 C. 903. 
(4) 27 Ind. Cas. 61; 42 0. 172; 18 CO, W, N, 971; 20 
g, L, J. 52. 
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whole holding bas been surrendered. The 
part sold to the defendant-appellant was 
expressly surrendered and the taking of a 
new settiement of the remainder of the 
holding operated in law as an implied sur- 
render of the remaining portion.” 

It has been said that this is a new case. 
It, however, arises as a point of law on 
the admitted facts, and on the findings of 
the facts as found by the Subordinate 
Judge. 

This appeal is, therefore, dismissed with 
costs. 


Caitty, J.—I agree. 
SHAMSUL Hopa, J.—I also agree. 


Appeal dismissed, 


PUNJAB CHIEF COURT. 
MISCELLANEOUS SECOND CIVIL APPEAL 
No. 2125 or 1917. 

April 19, 1918, 
Present:—Mr. Justice Scott-Smith. 
BARKAT RAI AND GTHERS— DECREE- 
HOLDERS —- Å PPELLANTS 
VETSUS 
MISRI KHAN AND OTHERS— JUDGMENT- 


D)EBTORS — RESPONDENTS. 

Execution—Sale of revenue-paying land—Collector'’s 
sanction, whether necessary—Civil Procedure Code 
(Act V of 1908), s 72—Collector’s proposal to lease 
garden, whether can be rejected by Court, 

Under the new Civil Procedure Code the sanction 
of the Revenue Authorities is not necessary for the 
sale of revenue-paying land [p. 865, cel. 1.] 

On an application for execution of a decree the 
case was referred to tae Collector under section 72, 
Civil Procedure Code, who proposed satisfaction of 
the decree by a 12 years’ lease of half of a garden 
belonging to the judgment-debtors. The Subordinate 
Judge, however, being of the opinion that the lease 


` would not be sufficient to satisfy the decree, ordered 


the sale of the garden. On appeal the District 
Judge refused to allow the sale, mainly on the 
ground that the Revenue Authorities had refused to 
sanction it: 

Held, that the Court was not bound to accept the 
Collector’s proposals and could refuse its sanction if 
after fuil consideration of all the facts it was not 
tuliy ie that the proposal was feasible, [p. 865, 
col. 2, 


Appeal from the order of the District 
Judge, Jhelum, dated the 19th April 1917, 
reversing that of the Senior Subordinate 
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MEIK, In the goods of MRS. E. B. W. 
Judge, Jhelum, dated the 22nd January 1917, 
ordering sale of the garden in execution of 
the decree. 

Mr. Mukand Lul Puri, for Mr. Nand Lal, 
for the Appellants. 

JUDGMENT.—This is an appeal from 
an order of the District Judge, Jhelum, 
refusing to allow the sale of a 
garden belonging to the judgment-debtors 
in execution of a decree. Out of the 
three judgment-debtors, two have been 
served and the third, Allah Din, is reported 
to be dead. No application has been made 
for bringing his legal representatives on 
to the record, and Counsel for the appellants 
states that there is no necessity for any 
such application because his representatives 
are already on the record. The appeal is 
heard ex parte, 


The Subordinate Judge bas given the 


previous facts relating to the execution of 


the decree which was passed as long 
ago as 30th November 1899. The Colles. 
tor to whom the cass was sent under 
section 72, Civil Procedure Code, proposed 
satisfaction of the decree by lease of half 
the garden for a period of twelve years, 
bat the Subordinate Judge after consider. 
ing all the facts was of opinion that the 
lease in question would not be snfficient to 
‘satisfy the amount of the decree. He, 
therefore, ordered sale of the garden. The 
learned District Judge accepted the appeal, 
mainly on the ground that in previous 
years the Revenue Authorities refused to 
sanction the sale of the garden and. that 
their opinion that the sale of the garden 
was inadvisable was entitled to weight. 
He did not himself come to any independ- 
ent finding as to the feasibility of the 
Collestor’s proposal. Girdhari Ram y. Mehr 
Khan (1) and Kishore Ohand v. Ishar Singh 
(2) shew that the sanction of the Revenue 


Authorities is no longer necessary for 
the sale of revenue-paying land. In 
Kishore Ohand v. Ishar Singh (2) the 


Commissioner had previously refused to. 


sanction the sale of the land, but this 
Court pointed out that the special sule 
in accordance with which the seer of 


I) 7 Ind. Cas. 493; 4 P, R. 1910 Rev. 117 P., L. R. 


(9) 19 Ind. Cas. 479; 89 P. R, 1913; 167 P.O. R. 
1913; 123 P. W. K. 1913, 
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the Commissioner was necessary became 
inoperative from the date on which the 
new Code of Civil Prosedure came into 
forse and remanded the sase for disposal 
according to law. The mere fast, therefore, 
that the Revenue Authorities on previous 
occasions refused to sanction the sale of 
the garden is not a good reason for now 
refusing the prayer for its eale. in 
Huroprosad Roy v. Kali Frosad Roy (3) it 
was pointed out that the Court was not 
bound to accept the Collestor’s proposal 
and if after hearing the decree-holder’s 
objections and the evidence which might 
be offered in support of them, the Court 
was not fully satisfied that the proposal 
was feasible, it ought, in the exercise of 
its disoretion, -to refuse its sanction. This 
is what the Subordinate Judge has done 
in the present oase and I do not see how 
under the law as it now stands the 
Distriet Judge could refuse to allow the 


sale on the grounds’ on which he has 
refused. The judgment-debtors are not 
members of an- agricultural tribe, and, 


therefore, there was no reason why their land 
should not be sold. 

I accept the appeal ca parte and setting 
aside the order of the lower Appellate 
Court restore tbat of the Subordinate 
Judge, who should now continue the pro- 
‘seedings for the sale of the garden. Re- 
spondents will pay the appellants’ costs in all 
the Courts. 


Appeal accepied. 


(3) 9 C. 290; 4 Ind. Deo. (N. s ) 842 (F. B.), 





ALLAHABAD HIGH COURT. 
TesTAMENTARY Case No. 7 or 1916. - 
December 4, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P, O. Banerji, Kr. 
In the goods of Mrs. E, E. W. MEIK. 

Court Fees Act (VII of 1870), ss. 19 (viii), 19-1, Sch. 
1, No. 11, Sch. IL, annexures A and B--Probate duty 
— Valuation of estate--Duty, whether payable on value 
of grass estate.. 

No duty is payable in respect of a grant of Probate 
or Letters of Administration where the v@lue of the 
estate, after making the deductions specified in 
annexure B of Schedule TIT tothe Court Fees Act, 
is less than Rs. 1,000. [p. 867, col, 1.! 
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MEIK, In the goods of MRS. b. B. W, 


Mr. A. H. C. Hamilton, for the Applisant. 

Mr. A. &.- Ryves, for the Board of 
Revenue. 

JUDGMENT.—A question has arisen as 
to the proper Court-fee payable in respect 
of this estate. It is admitted that the 
assets of the deceased, if no deductions 
are to be made for the debts or funeral 
expenses of the deceased, exceed Rs. 1,C00 
in value. On tke other hand, it ig 
admitted that if the debts and funeral 
expenses of the deceased are deducted, the 
assets are less in valua than Rs. 1,000, 
The administratrix contends that no Courts 
fee is payable. On the other hand, the 
Board of Revenue contend that duty is 
payable either on the gross assets or on 
the net assets after dedunoting debts and 
funeral expenses. Section 19 of tbe Court 
Fees Acb provides, tnter alia, as follows:— 
“Nothing contained in this Act shall 
render the following documents chargeable 
with any fee.” Amongst the documents 
set forth is: “Letters of Administration, 
where the amount or value of the property 
in respect vf which the Letters shall be 
granted does not exceed one thousand 
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rupees.” It is admitted here that the 
Court-fee, if payable at all, is payable 
under the provisions of the Act. Section 


19-l provides that no order entitling a 
petitioner to Letters of Administration shall 
be made upon an application for such grant 
until the petitioner has filed in Court a 
vyatuation of the property in the form set 
forth in the Third Schedule, and the Court 
is satisfied that the fee mentioned in No. 
11 of the First Sshedule has been paid, 
Schedule I, No. 1}, provides, amongst 
other things, that Letters of Administration 
are subject to a fee of Rs. 2 per cent. on 
the amount or value. The second column 
is a repetition of section 19 (ei), providing 
that duty ts payable when the amount or 
value of the property in respect of which 
the grant is made exceeds Rs. 1,000 but 
does not exceed Rs. 10,000. Schedule III 
contains the form of valuation referred to 
in seciion 19-], together with a form of 
affidavit to be made by the applicant. The 
first paragraph is a statement by the 
deponen? that he has set forth in annexure 
A to the affidavit all the property and 
credits of which the deceased was possessed 
at the time of his death. Paragraph 2 is 
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a statement by the deponent that he has 
set forth in annexure B all the items 
which by law he is entitled to deduct. 
Annexure B mentions, amongst the items 
which the sdministrator is allowed by law 
to deduct, the debts due from the deceased 


and payable by law out of his asseta, 
together with his funeral expenses. At the 
end of annexure A, which contains 


particulars of the gross assets, the following 
words appear :— Deduct the amount shown 
in annexure B not subject to duty” and 
concludes with the words “net total.” 
The argument put forward on behalf of 
the Board of Revenue is that section 19 
(viz) only permits Letters being granted 
without a Court-fee where the amount or 
value of the property in respect of which 
Letters of 4dmt: istration are granted does 
not exceed Rs. 1,060. It is contended 
that the Letters of Administration cover — 
all the gross assets,and that, therefore, the 
duty must be paid on the gross assets ; 
and that, even if this is not so, the duty 
is at least payable at the rate of 2 per 
cent. upon the gross assets after deducting 


such debts and other things as are 
permitted by law to be deducted. It 
seems to us that this last contention 


cannot be sustained, because either the duty 
is payatle, as prcvided by the express 
words of the section, upon all the gross 
assets without any deduction or not at all, 
If section 19, clause (viii), stood alone, this 
would appear to be the meaning of the 
provision, although no doabt it would 
appear to work some hardship. The duty 
is really payable by the persons beneficially 
entitled to the estate. We may give an 
example of the iniquity that such a 
provision would appear to cause. <A deceased 
person dies possessed of an estate worth 
Rs. 900 without any debts. The persons 
beneficially entitled to the estate pay no 
duty. Another mau dies leaving a gross 
estate worth Rs. 1,500 but debts amounting 
to Rs. 600. The beneficiaries in this 
case must pay duty upon Rs, 1,500 although 
their interest in the estate is the same, 
viz, Rs. ¥00. It is not easy to see why 
the beneficiaries in an estate like the last 
mentioned should even pay duty on 
Rs. 900, if the beneficiaries in the first 
mentioned escape. It remains to be 
cousidered whether upcn the true construstion 
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of the Act, notwithstanding any hardship 
that may arise, duty is nevertheless 
leviable upon the gross value of the estate. 
We think that we are bound to read the 
schedules together with the Act. Section 19 I, 
to which we have already referred, expressly 
provides that the petitioner for Letters of Ad- 
ministration must file a valuation in accordanse 
with the Third Schedule, and that the fee is 
to be paid in accordance with such valuation. 
Again, turning to the Third Schedule which 
contains the form for giving the valuation, 
the petitioner for Letters of Administration is 
stated to be allowed by law to deduct the 
debts, funeral and testamentary expenses, 
and in annexure A, which is headed: 
Valuation of the moveable and immoveable 
property of the deceased,” the “net total” 
is made the total after deducting all the 
items which are set forth in annexure B, 
and which the petitioner for Letters of 
Administration is allowed by law to deduct. 
We think that on the true construction of 
the Act no duty is payable whore the 
value of the estate after making the 
deductions specified in annexure B of the 
Third Schedule is less than Rs. 1,000. We 
accordingly hold in the present case that 
the applicant is not liable for any Court-fee, 
Order accordingly. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Ducese No. 1272 
or 1916, 

April 18, 1918, 

Present :—Justice Sir John Woodroffe, Kr, 
and Mr. Justice Smither, 
MOHENDRA NATH BAGCH[anp otuers 


— DEFENDANTS — APPELLANTS 
VETSUS 


GOUR CHANDRA GHOSH. AND OTHERS— 


PLAINTIFFS —RESPONDENTS, 

Shebattship, transfer of, validity of—Agreement by 
executors of Will authorising shebaits to transfer 
shebaiti rights, whether binding—Debutter created before 
execution of Willt—Hwecutors, title of, to debutter 
property —Limitation Act (IX of 1903), Sch TI, Art. 95. 

Plaintiffa were the executors of a Will by which 
the defendants Nos, 8and 4 were appointed shebaits 
of a, dubutter created before the date of the Will. 
The Will provided that the executors were to be 
the advisers of the shebaits, who were to do every- 
thing according to their advice. A suit brought by 
one of the shebaits against the executors was com- 
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promised upon the terms that the defendants Nos 
8 and 4 should act as shebaits and that they should 
be able to appoint succeeding shebaits of their 
respective shebaiti rights by means of a Will or by 
any other document. The shebazts, after performing 
the sheba for some years after the compromise, 
transferred their shebazti rights to defendants Nos. 1 
and 2 by deeds of transfer. Fourteen years after the 
compromise and four years after the transfer of the 
shebaitt right, the plaintiffs (executors) instituted a 
suit for recovery of possession of the debutter pro- 
perty after evicting defendants Nos. 1 and 2 and 
for a declaration that the transfers of the shebatt: 
rights were null and void: 

Heid, (1) that there was nothing illegal in the 
compromise and that the existence of the compromise 
was a bar to the successful institution of the suit, 
inasmuch as the plaintiffs, before they could gat the 
reliefs claimed, would have to set aside the compro- 
mise which they could not do under Article 96 of 
the Limitation Act, the limitation period having 
ex ane long before the institution of the suit. [p. 871, 
col, 1, 

(2; that as the debutter was ereated before the 
date of the Will, it ceased to form part of the 
testator’s estate, so that the plaintiffs in their 
capacity as executors of the Will were not vested 
with the debutter property and, therefore, had no title 
to maintain the suit. [p. 871, col. 2; p. 872, col. 1.) 


Appeal against the decree of the District 
Judge, Nadia, dated the llth May 1916, re- 


versing that of the Subordinate Judge 
of that District, dated ` the 28rd March 
1915. 


FACTS.—One Sidheswar Das Goswami 
died leaving a Will in which he declared that 
all the properties he had acquired had been 
made the Debutter of the deity Gour Gopal. 
By the said Will, he appointed four persons 
as Shebaita of the deity and four other persons 
as advisory exeasutors. Two of the executors 
obtained Probate. In an administration suit 
brought by one of the Shebaits against 
the two executors a compromises decree 
was passed authorising the two then exist- 
ing Shebaits to transfer their Shebaiti in- 
terests to whomsoever they pleased. The two 
Shebaits transferred their respective inter- ~ 
ests by two deeds of gift to the present 
appellants. The executors brought the pre- 
gent suit against the donees and the two 
Shebaits for recovery of possession of the 
Debutter properties and for a declaration that 
the deeds of gift were void and illegal. 

Babu Dwarkanath Chakravarty (with him 
Babus Bordyanath Dutt, Tarakeswar Dal Chow- 
dhury and D. N. Baghcht), for the Appel- 
lants.—All the properties were already De- 
‘butter. The testator had no disposing power 
oyer them, they being properties of the 
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deity Gour Gopal. 
of the Probate and Administration Act all 
the properties of the testator vest in the 
executor or administrator. 
case, the testator not having any property 
to devise, nothing vested in the exedéutors: 
see Ohaitanya Gobinda Pujari Adhicari v. 
~ Dayal Gobinda Adhicard (1). 
the Probate may have been restricted to the 
. after- acquired properties, as there is a olause 
in the Will “if I acquire any other properties 
daring my lifetime that also will be treated 
as those aforesaid.” Referred to Bazsnab 


Oharan Das v. Kishore Das (2), Nawab Akbari - 
Begum v. Nawab Nuzhatuddowla Abbas' Hossein ` 


Khan (3). 


Assuming that the properties santo in ` 


the executors, their power came toan end 
when the administration was complete. The 
view that once an executor always an exe- 
cutor, cannot be supported. After 
estate was administered and the Shebaits 
obtained possession, the executors became 
functus officio. They never had possession 
and so they cannot bring a suit for pos- 
session. The Shebaits are trustees in such 
cases and the possession is to remain with 
them. 

Then again the transfer of Shebaiti rights 
is not void; such a transfer is valid if 
made for the benefit of the idol and to a 
properly qualified person, 
plaintiffs chose to give no evidence as to the 
‘impropriety or otherwise of the transfer and 
the Subordinate Judge has held that the 
donees are qualified persons. Khetier Ohun- 
der -Ghose v. Hari Das Bundopadhya (4), 
Nirodbaranit Dassi v. Shiba Das (5), Mahamaya 
Debt v. Haridas Haldar (6) were referred to. 

By clause 7 of the compromise decree the 
‘executors gave power to the Shebaits to 
transfer their Shebaiti rights to whomsoever 
ihey pleased. Without setting aside the 
said compromise decree the executors ean- 
not bring the present suit. The compro- 
mise decree was made 15. years ago and 
_ the executors took no step to sét it aside. Now 


it is barred by limitation. 

(1) 9 0. W. N. 1021; 32 C. 1082. 

(2) 11 Ind. Cas. 152; 15 0. W. N. 1014. 

(3) 82 I. A. 244; 9 C. W. N. 938; 1 O. L. J. 594; 2 A. 
L. J- 758; 15 M. L. J. 236; 7 Bom. L. R. 876; 88 OC. 
116; 8 Saw P. C. J. 839 (P. C.) | 

(4) 17 C. 557;8 Ind Dee. (x. 8.) 911, 

(6) 3 Ind. Cas. 76; 13 C W, N. 1084; 36 C., 976. 

(6) 27 Ind. Cas. 400; 19 C. W. N. 208 29 0, L, J. 
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According to section 4- 


In the present: 


The grant of: 


“Debutter was created before the Will, 


the ~ 


‘ the administration 


In this case the 


(i918 
As eee the deed of gift of 1909, 
being only’ voidable, the suit is barred 

limitation. 
Mr. B. Chakravart? (with him Babus Bepin 


Behari Ghosh (Sr.), Ram Ohandra Mojumdar, 
Rupendra í. Joomar Mitter, Manmotho Nath Pal 


- and Lalit Mohan Ghosh), for the Respondents. 


—The properties were not already Debutter; 


- they were made so by the Will of Sidheswar. 


See clauses of the Will defining the rights 
of the. Shebaits to turns of worship and 
the. provisions giving sertain rights of resi- 
dence in the Thakurbari, etc. Even if the 
exe- 
cutors could be validly appointed. and the 
properties ` would vest in them, though they 
would be in the position of bare trustees. 
See Peara Saheb’s case | Nawab Akbari Begumv. 


~ Nawab Nuzhatuddowla Abbas Hossein Khan (3). ] 


In ordinary cases Debutier properties vest 
in Shebaits, but in this case the testator 
has himself defined the functions of the 
Shebaits and executors. The Shebaits were 
only to perform prayers and the executors 
were to manage the secular properties of the 


‘Thakur. See the Will. In this view the exe. 


cutors did, not become functus officio when 
suit was disposed of, 
because the consent decree passed therein ex- 
pressly preserved all the powers of the 
executcrs given them by the Will. 

- As regards clause 7 of the compromise 
decree it is not binding. The whole com- 
promise was illegal, because by it the exe- 


eutors escaped from. their liability- to 
‘acoount for their management, The 
Court can pronounce this sompromise 


improper even at the suit of the very 
executors themselves, on the same principle 
on which it acts in setting aside improper 
alienations of trust properties at the instance 
of the trustee himself. 

Even if the compromise is binding, clause 
7 does not affect the position of the exe- 
cutors. The administration suit was for 
the purpose of determining as to who would 
ke Shebaits after the death of the executors 
and. of the Shebails appointed by the 
Will, because on that point the Will 
was silent. Clause 7 of the compromise 
provides that the existing Shebaits shall 
have the power to appoint their successors 
by deed or Will. This evidently meant that 
they should have the power to appoint suo- 
ceccing Shebaite, whose rights , were to 
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“ asorue after the death of the present She- 
baits, The deeds of gift make the title 
of the alienees acscrus from the date of 
the exesution of the deeds. The alienees, 
therefore, are trespassers. 

The transferees have no title under the 
Hindu Law. Transfers of Shebaiti rights 
are void as baing against public polisy. 
See Srimait Mallika Dasi v. Ratanmani Chaker- 
varti (7). 

The case of Khetter Chunder Ghose y. Hari 


Das Bundopadhya (4) is distinguishable, on. 


the ground that there the alienation was 
made with the consent of all the members 
of the family for the time being interestéd 
in the Debutter. The onse proceeded an that 
principle and is only a corollary to the 
rule that a private Debutter can even be 
extinguished if tke whole family so 
agrees, 

The transfers, therefore, in the present 


oase are void and not voidable and the suits - 


being brought within 12 years, no question 
of limitation arises. 
JUDGMENT. 

Wooprorss, J.—The present suit is brought 
by two persons in their capacity as exe- 
cutors of the Will of one Sidheswar Go- 
swami, who'by his Will created a Dabutter 
in favour of his deity Sri Sri Gour Gopal 
and appointed his four disciples as Shebaits. 
They are Gopeswar Das Goswami, Gobinda 
Das Brojobashi, Hariswar Das Goswami, 
and Kristeswar Das Goswami. The last 
two persons appear to have taken no pari 
in the matter of this Dabutter, and they 
do not appear to have been heard of as 
stated in paragraph No. 2 of the plaint 
and as alleged before us. The Will, after 
appointing these four persons as Shebaits, 
provided that if Gopsswar Das was unable 
or unwilling to carry on the Sheba, then 
Sri Jogneswar Gossain would ast as Shebait 
in his place; and it is stated that this man 
Jogneswar has not been found also. No- 
thing, however, turns upon the fasts that 
are stated here inthe view that I take of 
this case. The other two, Gopeswar Das 
and Gobinda Das, by deeds of transfer made 
over their Shebaitship to the Is$ and 
2nd defendants. It is stated, though 
this is disputed, that the fourth defendant 


(7) 1 0. W. N. 493 
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took a dosument from his transferee, the 
defendant No. 1, under which the former 
was to act as Shebait during his life. One 
of the original Shebaits is thus in office, 
and the other original Shebait, Gopeswar 
Das, is said to be engaged in the Shebaiti 
work, The plaint alleges that the transfers 
of the Shebaiti right were unauthorized as 
a matter of law. It also alleges that the 
Sheba was not properly carried on by the 
defendants. Jt asks that possession of the 
Dabutter property may be made over to 
the executors, that the transferees defend- 
ants Nos. land 2 may be evicted and that 
declared null and void 
and that defendant No. 3 may be deslared 
incompstent as Shebait. No spesial men- 
tion is made in the prayer of the plaint 
as regards defendant No. 4. At the trial 
the plaintiffs said that they did not require 
any adjudication on the charges of miscon- 
duct and said that they would rest their 
ease on the question whether the transfers 
of the Shebaitship were anthorised or not. 
The testator diedin 1898 In 1899, there was 
a compromise in a suit brought by Gopes:- 
war Das Goswami against the executor and 
executrix. That suit was compromised upon 
the terms that Gopeswar Das Goswami and 
Gobinda Das Brojobashi should be Shebaits 
and should be able to appoint succeeding 
Shebaits of their respective Shebaiti right 
by məans of a Will or by any other doou- 
meant to whomsoever they pleased. A ques 
tion has arisen as to the ascuracy of the 
translation of the 7th clauso in the petition 
of compromise. 

It has baen suzze3tel on bahalf of the 
respondents that this clause confers upon tha 
Shebaits the right only to appoint their suo- 
gassors upon their death. - 

By the appellants, it ig contended that 
thera is n> sush limitation and wa have, 
therefore, had that olang translated bya 
translator of this Conrt wh) says that it 
was as follows :— 

“The two aforesaid Shebaits shall ba 
eymoetent t> anprint sucszeasding Shabaits 
in raspas of their raspective shares of She- 
baitship by a Will or any other deal, and 
to make over his (their) Sasabaiti share ta 
whonsaver thoy lika.” e 

Therafora, tha contention of the learned 
Couns3l for the respondents on this point 
fails, [t may be obseryed that this com. 
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promise took place so far back as four- 
teen -years' before suit. On the 5th January 
1909, that is four years before suit, a deed 
of: transfer of the Shebaitship was made to 
defendant No. 2, and on the 16th March 1911 
a similar deed was made in favour of defend. 
ant No. 1. The deeds were substantially in 
the same terms, and they recited that of the 
four Shebasaits- mentioned in the Will, two, 
Hariswar Das Goswami and Kriteswar Das 
Goswami, could not be found and that Go- 
peswar Das Gossain and Gobinda Das 
Brojobashi had been carrying on the Sheba 


possessing’ the Debutter property. Then it - 


states that the income of the Debutter pro- 
.perties is such that the Shebaits sould not 
manage the duties of the Debsheban ont 
‘of the same, nor had they any other means 
whereby the Debsheba could be managed; 
and ‘that, therefore, it was the desire of 
the executant of the deed executed in favour 


of one Protap Chandra Goswami to place’ 


the charge of Debsheba in the hands of 
some great man. The charge of Debsheba 
was placed in the hands of the donee who 
was a Goswami—a descendant of Srimut 
- Nityananda. I should mention here that 
the testator was a Vaishnab. The doou- 
ment then proceeded to vest in the donee the 
right to the Shebaitship. The present suit 
was instituted in 1913, as I have said, 
four years after the execution of one of these 
deeds and 14 years after the compromise. 

Now, it is to be observed in the first 
place that the plaint does not challenge 
the validity of the compromise. On the 
contrary it says that the Shebaiti right 
could not be sold or transferred according 
to the terms of the Will and the rafanama, 
| thas assuming, so far as it goes, the validity 
of the compromise. 


Here, however, another case is made be- 


“fore us by the learned Counsel for the 
respondents, to the effect that the compro- 
mise was an improper document and that 
the executors had improperly—perhaps it 
may be said frandulently—entered into an 
arrangement by which, in order to : escape 
from the liability to render an acéount, they 
had ‘consented that the transferors, the She- 
baits, .shonld do something which the Will 
did not allow; and on this ground he. oon- 
tended that the compromise could not stand. 

We must, however, deal with the case as 
it is made in the plaint, though 1 prcseed to 
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deal ‘with the question whether or not this ` 
compromise does, as the appellants con- 
tend, form a bar to the plaintiffs’ suit. It 
is -said that even if it be held that tke 
compromise was not an improper trans- 
action in the sense- stated, it is not a bar, 
because it is suggested that it deals only | 
with the question of the suscession to the 
properties after the death of the then exist- 
ing Shebaits, and reliance is placed upon 
the summary of the claim which precedes 
the petition of compromise, which is to the 
following effect: “who shall carry on the 
Debsheba and manage the Debutter proper- 
ties and also of the rules by which the 
management will be governed and for a desc- 
laration of the manners and conditions to 
which the aforesaid duties be subject after 
the death of the Shebaits and advisory exe- 
‘eutors.” This, it is argued, shows that the 
executors could not have agreed to a com- 
promise giving a right to deal with the 
Shebaiti before death. The answer, how- 
ever, to this is that this sefs ont the 
nature of the olaim which was made, and 
the petition of compromise following shows 
what was in fact agreed to, and as I have. 
said, on a proper translation of clause 7, 


.the Shebaits had the power to appoint She- 


baits in succession to them even before 
their death. By the terms of that com- 
promise Gopeswar Das Goswami and Gobind 
Das Brojobashi were to carry on the Sheba 
as Sbebaits. And in. paragraph 15 it is 


‘stated that “the two Shebaits will be bound 


to carry on their respective duties of Sheba 
according to the terms of the Will”, The 
Will provided that the executors were to 
be the advisors of the Shebaits who were 
to do everything according to their advice, 
and, it was, by this compromise, deter- 
mined that the rights and duties of the 
executors in this respect should be confined 
to the two clauses which sre set out in 
paragraphs Nos. 5 and 11 of the petition 
of compromise. The 7th paragraph ` pro- 
vided for succession to the Shebaitship which 


‘the Will had omitted to do. 


Now, if, as would appear from these deeds 
of trangfer, these Shebaits were short of 
funds for carrying on the Sheba, and if, 
as appears ‘to be the case, the Sheba was by 
this transfer placed in the hands of persons 
wh? were in a position to carry on the 
Sheb?, it is clear that the transfers were 
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~ transfers for the benefit of the idol, the bene- 
fisiary. Even if these recitals were not 
established by evidence; itis thereby shown 
that the transfers are unnecessary and tipso 
facto void. 

it is also clear, I think, that the transfers 
were made to properly qualified persons. 
It is not contended here that there was a 
right of transfer to anybody. There is no 
evidence of any impropriety on the part 
of tbe persons to whom the transfer was 
made nor of the transferors, for, as I have 
said, though some charges were made, no 
evidence was given in support of them. 
Under the circumstances, it does not appear 
to me that there was anything illegal in 
the compromise, and that the existence of 
that compromise is a bar to the successful 
institution of the present suit. I may also 
point out here that the law of limitation 
also appears to be against the plaintiffs, 
because the compromise was effected 14 
years before the suit, and unless that com- 
promise can be shown to be null and void, 
which, I agree with the Subordinate Judge, 
has not been done, it would be necessary 
for the plaintiffs, before they can get the 
reliefs claimed in this suit, that they should 
set aside that compromise under the provi. 
sions of Article 95of the Limitation Act—more 
than three years’ time has already elapsed— 
because the impropriety whish is now 
alleged was impropriaty by and known to the 
plaintiffs themselves, 

Further, there appears to be another bar 
by limitation as regards the 2nd defend- 
anf under the provisions of Article 91 of 
the Limitation Aot, as the suit was brought 
more than three years after the date of 
the deed. It is not, however, necessary to 
rest my judgment entirely upon this ground 
of limitation, as, apart from that, for the 
reasons I have stated, I hold that the com- 
promise is a bar to the suit. Further, the 
plaintiffs, it is conténded, do not establish 
their right to sue at all for the reliefs which 
they claim. 

It appears from the Will that the De- 
butter which is mentioned in it must have 


been created before the date of the Will, ` 


for the preamble to the Will says that 
the deity had been established, and para- 
graph 4 says that the testator had been 
carrying on the Sheba and Puja during 
his lifetime. There is, however, @ pro- 


INDIAN OASH#S, 


871 


vision in the Will that if any property 
were subsequently acquired after the date of 
the Will, that also would be treated as De- 
butter of the deity. We must take it that 
the plaintiffs were exesutor and executrix 
of tha Will, as in a previous case in this 
Court it has been so decided; but thesa 
executor and executrix were entitled only 
to possession of the properties belonging 
to the testator and the property which had 
been made Debutter at the time of the 
Will was no longer that; and further, even 
if the exesntor and executrix were at any 
time vested with the Debutter property 
(without holding that that was a fact), 
sush possession was made over by them 
to the Shebaits and on such making over 
the executor and executrix became functus 
officio, except as regards the property, if 
any, which might have been acquired after 
the date of the Will, It does not appear 
that there was any such. This document 
appears to ba rather a nomination of She- 
baits than a testamentary disposition; having 
regard, however, to the fast that it contained 
a provision that the subsequently acquired 
property should also ba made Debutter, it was 
doubtless treated as a testament of which 
axecutors were appointed by the High Court 
in the ‘previous proceedings, 

The learned Counsel for the respondents, 
to get out of this difficulty, submits that 
the Will either appointed bath the executors 
and Shebaits, in effeat, trustees of the dedi. 
cated properties with different funstions, 
namely, the so called Shebaits were to carry 
om the worship and the executors were to 
do the secular business of the trust, or it 
was contended that the legal title was in 
the executors alone who were the trustees 
proper and that the Shebaits were appointed 
merely to carry on the Paja and the Sheba 
under the advice and direations of the exe? 
cutors. In this way it is contended that 
there wasa titlein the executors to maintain 
the suit, and that, in fact, the executors had 
had such title from the date of the death 
of the testatator until tke institution of the 
suit, I think, however, thie construction 
of the Will does not hold good. In the 
14th paragraph of the Will mbog appointed 
the executors, it is said that “these four 
persons are appointed advising executors of 
the Shebaits. Hverything will be done with 
their advice”. Jt is said everything would 
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be done. Bat by whom? 
lowed by the words “with their advice”, 
this must, in my opinion, refer to the She- 
baits who wore todo everything under this 
Will with tho adyico of the executors, This 
is what we might expect seoing that ordi- 
narily the trusteeship is, in such matters, 
vested in the Shebaits of the idol. Asl 
have said, this question of the right of 
«interferenca by the executors, subsequently 
arose in the suit which was compromised 
and was there limited to the clauses men- 
tioned in paragraphs Nos. 5 and il ofthat 
compromise. in my opinion, therafore, it has 
not been shown that the plaintiffs had title to 
maintain the suit for the reliefs claimed, 

The suit, therefore, fails on both the 
grounds and the appeal is decreed with 
costs and the snit dismissed with costs. 
The appellants are entitled to their costs 
in the lower Appellate Court. - Daféndant 
No. 2 will be entitled to get from: the 
plaintiffs the whole of the costs which he 
has incurred in this appeal and to those 
costs he will be solely entitled. As regards 
the hearing fee, the plaintiffs will pay the 
hearing fee to the appellants who will dawane 
the same between them. 

SmtHer, J.—I] agree that this suit should 
be dismissed with costs. At the time when 
the document which is spoken of.as a Will, 
and, which is in some respects a 
was executed, the particular -properties now 
in suit, were already Dabutter, 
ment, in so far as it gives directions re- 
garding those properties, does not take 
effect as a Will; 
may have some rights under that doon- 
ment in respect of those properties, they did 
not get those rights in their onpacity as 
executor and executrix to the Will, in which 
capacity they bring this suit, 

7 Arpeal allowed. 
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As this is fol- 


Will,. 


That docu- - 


and thongh the plaintiffs. 
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Mortgage —Mortgagee entering into ‘ possession, not 
through mortgagor, whether adverse possesso — 


Redemption, right of—Adverse possession. 

Where a person having a mortgage in any form 
over a property takes possession, of “such property, 
rightly or wrongly, with, without or against the con- 
sunt of the mortgagor under ~ avhatsoorer claim or 
title, his possession will bo that of a mortgagee, 
subject at least to the samo liabilitics, and euch pos- 
session for any length of time short of the statutory 
period of sixty years, except in cases where the right 
of redemption has been released by the mortgagor, 
will be no bar or defence to a snit for redemption 
whero the plaintiff is otherwise entitled to redeem. 
[p. 875, col. 1.) 

Appeal against the deoree of the Divisional 
Jadge, Jubbalpore, in Civil Appeal No; 
52 of 1918, desided on lèth May 1914, 
arising out of Civil Sait No. 11 of 1913 


in the Court of the Subordinate Judge, 


~ Damoh, dated the 4th Ootober 1913. 


Sir Bipin K. Bose, for the Appellant. , 

Mr, J. Mittra, for the Respondents. 

JODGMUNT.—Oae Hira Singh was the 
owner of a 4-annas share in one village 
and a two annas share in another village. 
He was by sastea Rajput,and, therefore, 
"‘Mitakehara 
as interpreted by the Beneres school. The 
question whether the above property was 
ancestral, has not been considered, but Hira 
Singh had two sons, Kiladar and Nanhai, 
living” jointly with him, both being minors 
under his ‘guardianship, when on the 10th 
February 1895 he mortgaged the above 
shares to the defendant. Hira Singh died 
in 1898, and on.the th October 1896, 
when Kiladar and Nanhai who were now 
the joint owners of the mortgaged pro. 
perty, were respectively 12 years and 4 
years old, one Sardar Singh, their cousin, 
professing to, act as the guardian ‘of 
Kiladar, but without any apparent authority 
to do so,_executed a deed in favour of the 
defendant, whereby he purported to sell 
the said shares in settlament of the 
mortgage-debt; and thereupon the defend- 
ant took possession” of the property, 
ostensibly as the vendee thereof. Nanhai’s 
name does not appear in the sale, but 
the property which the deed purports to 
convey; includes his share in the mortgage 
estate. Kiladar died on the 9th August 
19.7, without . taking any steps to avoid 
the sale or ta redeem the mortgage which 
it purported to satisfy. On the 10th 
August 1:12, Nanhai assigned his interest 
in hie father’s estate to Ramlal Dube, and 
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On the 19th Febroary 1913 the present 
suit ‘was filed by Nanhai and Ramlal Daba 
for redemption of the mortgage of 1593. 
Various pleas wera taken, whereof those 
now material, will bə discussed in dealing 
with the appaal, and after due trial, the 
first Court held that the plaintiffs; were 
entitled to redeem, but instead of taking 
the mortgage ascsount and declaring the 
sum, if avy, payable as the prisa of 
redemption, the Subordinate Judge issued 
a preliminary decree for redemption direct- 
ing— 

(a) that an ac3ount ba taken and a 
declaration made as to the price of redemp- 
tion ; 

(b) that on payman of such. sum within 
six months of the date on which it was 
declared, the whole of the mortgaged pro- 
perty should stand redeemed, but that if 
such payment was not made, the right of 
redemption should become extinguished. 

By the terms of the decree the costs 
of the suit were thrown on the plaintiffs. 


The defendant appealed to the Divisional ° 
failed and was 


Judge, bat the appeal 
_ dismissed with costs, The defendant has, 
therefore, made this second appeal. 

Tt was accepted that Sirdar Singh had 
executed the sale-deed in favour of the 
defendant without authority. It was urged 
that in the absense of any finding to the 
contrary, we must presome that on the 
death of Hira Singh each of his sons 
succeeded to ons-half of the mortgaged 
property. It was then said that so far as 
Kiladar’s share was concerned, it had been 
lost by prescription. The defendant entered 
upon possession under an authorized deed 
of sale ia 1895. Therefore, his possession 
was that of a purchaser, and Kiladar 
having attained majority in 19.6 
was bound to sue before the 5th Ostober 
1910 when the 12 years’ adverse possession 
became complete, and his title was ex- 
‘tinguished. it was claimed that the ruan- 
ning of time against Kiladar was not 
stopped by his death in 1907, even though 
his legal representative Nanhai was still 
a minor. The suit to redeem Kjladar’s 
share not having been filed till the 19th 
February 1913, when the equity of redemp- 
tion as to that share hal been extinguished 
by prescription, must fail to that extent. 
It was said that the defendant’s acguisi- 
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tion of Kiladar’s right .of redemption by 
possession thereof as a trespasser for more 
than 12 years had the effect of splitting 
the mortgage, in the same way as if 
Kiladar had sold his share to the defend- 
ant. A corollary to this argument was 
that the possession of a trespasser is an 


ouster of the owner from the whole estate, 


including the equity of redemption in the 
case of a mortgaged estate. It was further 
urged that the rea] plaintiff was the assignee 
of Nanhai, and that he could not take 
advantage of any privilege attaching 
to Nanhai in connection with his minority. 
Under this head, the learned Advooate sited 
Rudra Kant Surma Sircar v. Nobo Kishore 
Surma Biswas (|) and Mahadeo y. Babli (2). 
As regards the nature of the defendant’s 
possession, section 76 of the Transfer of 
Property Act, 1¢82, was said to be in- 
applicable, being limited to a mortgagee 
who takes possession under the terms of 
his mortgage or qua mortgagee with the 
gunsent of the mortgagor. The possession 
taken by the defendant was that of a 
trespasser, pure and simple, with the con- 
sent of a person who had no authority 
to give such a consent: and on this point 
reliance was placed on Hub Ali v. Wasir-un- 
nissa 3) and Usuman Khan v. Nagalla 
Dasanna (4) and on certain observations 
of mine at page 158 in Leam? Bat Naikin v. 
Ramchandra Mathar (5), 

The response to the above arguments 
made by the learned Counsel on the other 
side, will be sufficiently reproduced in my 
decision on the questions raised. I am 
of opinion that the contentions on behalf 
of the appellant, though ingenious, are un- 
sound, Exhibit P-3 seems to show suflisiently 
that Hira Singh’s estate was ancestral 
property. In any case he and his infant 
sons were obviously members of a joint 
family and the two brothers Kiladar and 
Nanhai inherited a joint estate. They be- 
came joint mortgagors, and they remained 
so till the death of Kiladar in 1907, when 
his interest lapsed by survivorship to Nahar 


MOERS 668; 120. L. R. 269; 4[nd. Dec. (N. s.) 


3) 26 B. 732; 4 Bom. L. R. 513. 

(3) 28 A. 496; 3 C. L. J. 601; 10 C. W. N, 778; 3 A. 
L. J. 712; 1 M. L, T. 297; 88 I A. 107 (8.4%) 

(4) 16 Ind. Oas, 694; 37 M, 545; 23 M. L. J. 369; 
12 M. L. T. 330; (1912) M. W, N. 995, 

(5) 8 N. L. R, 146, 
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Neither Kiladar nor Nanhai. was liable - 


to set aside the deed of sale executed in 
their names by their cousin Sirdar | Singh’ 
That. document was a nullity: Mata Iin v, 
Ahmad Ali (6), followed:in Husen v. Rajaram 
(7). Therefore, Nanhai’s right to redeem, 


‘not merely his share, but the whole estate - 


remained unaffested by the transaction of 


the 5th October 1898. The law of limita., 
tion gives him 60-years for the exercise - 
" of that right, and no act of the mortgagee - 


could destroy the right within that period. 


It “was urged, and I think rightly urged, 
on behalf of the respondents, that when a’ 
mortgagee during. the continuance of his. 
mortgage: takes physical possession of the . 
mortgaged -property, rightly or--wrongly, . 
with, without or even against the consent ' 
'. mortgagee. 


of the mortgagor, his act: will not ‘be 


allowed to limit the right of redemption’ 
and. the law will treat his possession as--’' 


that of a mortgagee: By a wrongful act 


&- man may acquire no right and yet: be- 


' eome: subject to the responsibilities, of a 


position wrongfully assumed by such act: 


An executor de son tort is a familiar 
illustration of that principle. The learned, 
‘Counsel for the respondent cited the , Gases 
of Prabhudan v. Bhikulal (8), Muzaffar Ali 
Khan v. Parbati (9), Bhagvant `v. Kondi (10) 
sand. -Khiarajmal v. Daim (11). As to the 
first of these, the learned Advocate- for 
the appellant urged that it was the peculiar 
case of a Malguzar and ‘his tenant:; as-to 
the others, 


inortgigees who were held incompetent to 
convert their possession into any other 
form or nature by their own acts. Upon 
these grounds, he sought to distinguish 
these: cases from the present case, In 
my opinion this distinction is merely one 
‘of detail and not one of principle. The 
law seems to insist that when a person 


holds a mortgage over property, he cannot ' 


(6) 18 Ind. Cas, 976; 34-A. 218; 16 ©. W.N. 388; - 
JIM, L. T. 145; (1912) M. W. N. 183; 9 A. L. J. 2183, 


15 0. L. J. 270; 14 Bom. L. R. 192; 150. C, 49; 23 
M. L. J. 6; 39 I. A, 49 (P. O.). 

(7) 26 Ind. Cas. 813; 10 N. L. R. 183. R 

(8) 2 N. L. R. 92. 


(9) AN ‘A. W. N. (1907) 22154 A. L. J, 621. 
QO. 


(10) 14 B; 7 Ind. Dec. (N. s.) 645, 
(11) 32 C. 296; 1 C. L. J. 684; 32 I. A, 28; 8 Sar. P, 


0, J, 734; 9 0. W. N. 201; 24. TI: TE ;7 Bom. L. Ri 


1 (P. O.) 
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that they were oases where’: 
the mortgagees, who took possession under : 
‘whatever colour or claim, were usufructuary: 


< equity, to liabilities - 
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by -any- act. of his own independently of- 
the mortgagor ‘become the owner of such 
property except by way of his mortgage. We 
see the principle underlying Order XXXIV, 
rule: 14, Civil Procedure Code, 1908, which 
has. weplaned section 99, Transfer of Pro- 
perty: Act, 1882, and in the. case last 
above’ -cited, thair Lordships ofthe Privy’ 
Counail Kr it where the nominal 
purchasers of the estate from time to 
time- were either agents of -the mortgagees, 
or the firm of which they were members. 
At page 312* their Lordships: are reported to 
have: said: 

“Their Lordships are satisfied that the 


“possession has been that of ‘the mortgagees 


throughout, and the question at ‘issue is 
exclusively one between mortgagor and 
As between them, neither ex- 
clusive possessinn by the mortgagee for 
any length of ,time short of the statutory 


period: of ‘sixty yedrs, nor any. acquiescence- - 


by the mortgagor not amounting to a re- 
equity of redemption, will 
be a bar or defence to a suit for redemp- 
tion if the parties are other wise ' entitled ° 
to - redeem. it’ is almost: unnecessary to 


-add that a renewal of the patitas or the - 
‘making of a new settlement with Government 


in ‘the names of the nomineesof the mortgagees - 


did not alter the real title to the lands.” 


It is manifest that these words are in- 
dependent of the form of mortgage. They 
touch the right of redemption, its -foree 
and manner of extinction under every slass 
of ‘mortgage. The- transaction of the 5th 
October : 1898 in the present case was 
void ab <znuztto. It left the defendant a 
mortgagee- of the estate—a character of 
which he could not divest himself by 
dealing: with an unauthorised person. 


“Under whatever: colour or ‘claim he assum- 


ed possession, in' fact. and in law, he was 
a mortgagee who took possession during 
the continuance of the mortgage: and that 
sufficed” to bring him under section 76 of 
the: Transfer of Property Act, 1882, or-at 
any rate, to subject him as a matter: of 
such as-that section 
Imposeseupon a mortgagee in possession 
“qua mortgagee. My remark at page 1:8 
oft. Laxmi Bat Naikin y. Ramchandra Malkar- 


(5) has:no application, because it refers 


to 2 .possession not during the coritinuance 
~ #Page of 82 O,--Hd, 
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‘of a mortgage, but after and outside the 
ecope of a deoree which had put an end 
to the mortgage. Moreover, the remark 
was clearly obiter and, therefore, of no value 
as an authority. 

For the above reasons, 
this case has 


I consider that 
been correctly desided. I 
hold that where a person having a 
mortgage in any form over a property 
takes possession of such property, rightly 
or wrongly with, withont or against the 
consent of the mortgagor, under whatsoever 
claim or title, his possession will be that 
of a mortgagee, subject at least to the 
same liabilities: and such possession for 
any length of time short of the statutory 
period except in cases where the right of 
redemption has been released by the 
mortgagor, will be no bar or defence toa 
suit for redemption where the plaintiff is 
otherwise entitled to redeem. The latest 
Madras case relied on by the- appellant, 
was one in which the right of redemption 
was released, It affirms the proposition 


that a mortgagee cannot by any unilateral - 


act on his part convert his possession as 

mortgagee info possession as absolute owner. 

I, therefore, dismiss the appeal with costs. 
Appeal dismissed. 





LOWER BURMA CHIEF COURT. 
Civit MiISGELLANEGUS APPRAL Nc. 150 
or 1917, 

May 30, 1918. 
Iresent:—Sir Daniel Twomey, Kr., Chief 
Judge, and Mr. Justice Ormond. 
MA SHIN TIN—Appetnanr 
versus 

MA PWA AND anoiBEg—RE&PONDENTS. 

P i of Administration, grant of— Interest, ewtent 
of. 

The ordinary rule is that the grant of Letters 
of Administration should follow the interest and 
where the interests of the applicants are unequal, 
Letters should be granted to the applicant whose 
’ interest is the greater, [p. 876, col. 1.] 

Appeal against the decree of the District 
ae Pegu, in Civil Miscellaneous No. 1 of 
1917, ° 

Mr. Lentaigne, for the Appellant. | 

Mr. Robertson, for Respondent No. 1. 

Mr. May Oung, for Respondent No. 2. 

JODGMENT.—In this case three appli- 
cations were made for Letters of Adminis- 
tration to the estate of Ma Shwg Ge, 
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deceased. Two of the applicants Ma Sein 
Tin and Ma Pwa olaimed to be adopted 
daughters of the dessased and her husband 
U Maung, who predeceased her ; the third 
applicant Maung Po Kin is the younger 
step-brother of the deceased. Ma Sein Tin 
claimed to be the sole adopted daughter, 
but Ma Pwa olaimed that both she and 
Ma Sein Tin haa been adopted by Ma Shwe 
Gea and U Maung. Letters of Administration 


were granted to Po Kin, the District Judge” 


having found that neither Ma Sein Tin nor 
Ma Pwa was a ketitima adopted daughter 
of the deceased. As regards Ma Pwa the 
District Judge’s finding is that she was 
not an adopted child at all. In the case 
of Ma Sein Tin he found that when her 
grandmother who had been bringing her 
up was about to die, she gave Ma Sein 
Tin unconditionally to U Maung who 
agreed to take her into his family as a 
daughter but that nothing was said at 
the time about her being taken as a keittima 
daughter with full rights of inheritance. 
The following facts were not disputed by 
Maung Po Kin, namely:—that Ma Sein Tin 
at the age of 4 or 5 was given by her 
grandmother Ma Min So to Ma Shwe Ge 
(sister of Ma Min So) with the express 
consent of her husband U Maung and 
their son Po Thin, who was then grown 
up, that Ma Sein Tin lived with U Maung 
and Ma Shwe Ge up to the time of Ma 
Shwe Ge’s death in 1916, when she was 
about 18 years old, that she was always 
treated as a daughter in the family and 
that she was given jewels and treated in 
all respects as a rich man’s daughter 
would be treated. It is also admitted that 
about a year before Ma Shwe Ge’s death 
she erected a bridge near her village and 
on this bridge she caused a tablet to be 
affixed stating thatit was the work of merit of 
her husband, herself her son Po Thin 
and her grandchildren (* * *) Ma 
Nyun Thin and Ma Sein Tin. (The 
word “Mye” signifies grand- 
nephew and grandniese as well as grand. 
child. Ma Nyun Thin was a grandohild 
of Ma Shwe Ge, being the daughter of 
Po Thin.) At the time that this tablet 
was put up, the persons mentioped in the 
inacription of Daw Shwe herself and 
Ma Sein Tin were dead. The admitted 
facts are sufficient to show that Ma Sein 


"pwa was related as 


| 
| 
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Tin had the status at least of an apatdtha - 


ahild in Ma Shwe Ge’s family aad that 
her status was higher than that 
6th class of children, who'are “not entitled 
to inherit? and mentioned in Manugye, 
Book X, section 8l (vide also Kinwun- 
mingyi’s Digest, section 17), viz, destitute 
and hunger-stricken children fed and 
brought up in the family. and known as 
_ chatabhatta parattasa.” The olaimant Ma 
grandneice ' to U 


‘of _ the - 


Maung “while Ma Sein Tin wae a grand: - 


neice of Ma Shwe Ge, but there was a 
‘marked difference in the position of these 
two claimants. It is beyond dispute that 
Ma Pwa was taken into the family, when 
she was 11 or 12 years old ix order that 
she might nurse Ma Shwe Ge, who then 
lost her sight. She stayed in the family 
house up to the death of U Maung (about 
1913) and then went back to her natural 
father and having lived with him for a 
year during whish she got married, she 
went to. live in a house next door to Ma 
Shwe Ge’s. This house was occupied by 
Ma Pwa’s mother in-law Ma Kin. Her 
name was not mentioned in the” som- 
memorative tablet which Ma Shwe Ge caused 
to be put upon her bridge at Ywathit. 

‘Neither of the two claimants Ma Pwa and 
Ma Sein Tin set up a claim to be an upatitha 
adopted child, but on the undisputed facts 
as given in the judgment it must be taken 
that Ma Sein Tin was at least an apatitha 
“ehild of the deceased Ma Shwe Ge ‘while 
it is equally clear that Ma Pwa was not. 
The learned Judge did not consider’ Ma 
Sein Tin’s position as an apatiiha shild 
because no argument was addressed to him 
on this point. The only question sonsidered 
by the Judge was whether | she was a 
heittima child or not. But if she. was an 
apatitha shild she would clearly be entitl- 
cd to cne-half of the estate as such, there 
being no natural or keittema children. In 
that case the claimant Po Kin to whom 
the Letters of Administration were granted 
would be entitled to a smaller share than 
Ma Sein Tin, for he “is not the only 
collateral. The ordinary rule in cases 
of this kind is that the grant should follow 
the intere and Letters are granted to the 
applicant whose interest is the greater, 
Letters should, therefore, have been given 
to Ma Sein Tin in preference to Po Kin, 


|; 
i 
| 
| 
í 


` 
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As regards Ma Pwa’s appeal we have 
declined to hear her Counsel Mr. Robertson 
on the facts. In doing so we have fol: 
lowed the principle laid down in Ma Tok 
v. Ma Thi (1). The District Court has 
found that Ma Pwa was not adopted. Mr. 
Robertson contends that Ma Pwa was treated 
by the old gouple in exactly the same way as 
Ma Sein Tin and that Ma Pwa’s status musé 


be regarded as the same as Ma Sein 
Tips. We are unable to agree in this 
view, There is no finding in Ma Pwa’s 


case that she was brought up as a daughter, 
and it is not open to us to say of Ma 
Pwa as we have said of Ma Sain Tin 
that, on the undisputed fasts as found by 
the District Court, she was at least an 
apatitha’ child. The legal effect of the 
undisputed facts as found by the District 
Court is that Ma Sein Tin is an apatitha 
child of the deseased Ma Shwe Ge while 
Ma Pwa was rot. It follows that Ma Soin 
Tin had a better right to the Latters of 
Administration than Ma Pwa. We have 
already dealt with Ma Sein Tin’s preferential 
right as regards the other claimant Po 
Kin. On these grounds we dismiss Ma 
Pwa’s appeal with costs, Ma Sein . Tin’s 
appeal is allowed. The Letters of Adminis- 
tration ` granted to Po Kin will ba 
cancelled and Letters will be granted to 
Ma Sein Tin on her furnishing security 
to the amount required by the District 
Court. In Ma Sein Tin’s appeal we con- 
sider that each party should baar his’ 
own costa of the appeal and in the Dis- 

trict Court. l 


x ; | Appeal allowed, 
(1) 3 Ind. Cas, 719;5 L. B. R, 78, 
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l CALCUTTA HIGH COURT. 
APPBaLS EROM APPELLATE Dacregs Nos. 159 
AND 175 or 1917. 

- June 12, 1918. 
Present: —Mr. Justice Fletcher and Justice 
e - Sir Syed Shamsul Huda, Kr. © 
BALKONTHA NATH SARKAR AND OTHERS 
—-PLAINTIFF3S——-APPELLANTS 
versus 
SATISH CHANDRA BHUSAN AND ANOTHER 


—— RESPONDENTS. 
Hindu Law—Alienation by widow —Permanent lease 
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granted to. pay of usufructuary mortgage-- Legal 
necessity. 

A permanent lease granted by a Hindu widow for 
a premium and an annual rent for the purpoze of 
paying offa usufructuary mortgage executed by her 
husband is binding upon the reversioners, 


Appeals against the decrees of the District 
Judge, Bankura, dated the 14th of Septem- 
ber 1916, affirming that of the Munsif, 2nd 
Court, Bishunpur, dated the 9th of August 
1915. 

FACTS appear from the judgment. 

Babu Karunamoy Bose, for the Appellants. 
—-The appeals arise out of svits brought by 
the reversioners’ to recover possession of a 
piece of land held by the defendants under 
a permanent lease granted for a premium 
of Rs. 49 only by the maternal grandmother 
of the plaintiffs, The question is, whether 
the lease in question was gianted for legal 
necessity and as such is binding on the 
reversioners. The lease was executed for 
a premium of Rs, 49 to be paid to the oreditor 
of Chandra Mohan, the plaintiffs’ maternal 
grandfather, in satisfaction of a usufructuary 
mortgage created by Chandra Mohan. The 
lease was executed for paying off the 
mortgage-debt for an annual rent of Rs. 9, 
whereas it has been found by the Court below 
that an equal quantity of land was let ont 
by other co-sharer landlords at an annual 
rent of Rs. 18. If there is a debt due by 
the last male holder secured by a usufruc- 
tuary mortgage in favour of the creditor, the 
creditor remains in possession of the pro- 
perty enjoying the usufruot thereof in lieu 
of interest, and there is no Immediate 
préssure to pay off the debt and the debt 15 
nət inoreasing. So under these circumstances 
the grant of a lease purporting to be made 
for satisfying a mortgage-debt ata nominal 
rent to the detriment of the interests of the 
reversioners cannot be binding upon them. 
The debt oan only be paid off for the benefit 
of the estate and sothe transaction is not 
binding upon the reversioners unless the 
bargain is a good one. There was in this 
oase no legal necessity for paying off the 
debt due on the usuafructuary mortgage by 
the grant of a permanent lease at a very low 
rate of rent. The rent fixed in perpetuity 
is only half of what should be the proper 
rent, 

Babu Baranashibashi Mukerjee, for Babu 
Mohini Mohan Ohatterjee; for the Re- 
spondents, referred to the case of Nanda Lal 


(Banga Ohandra Dhur Biswas) v, Jagat Kishore 
Acharjya, 

JUDGMENT. —Thesesretwoappeals prefer. 
red by the plaintiffs against the desision of the 
learned District Judge of Bankura, dated the 
14th September 1916, reversing the desision of 
the Munsif of Bishunpnr, The plaintiffs 
sued to resover possession of a piece of land 
held by the defendants under a permanent 
lease granted by the maternal grandmother 
of the plaintiffs in the year 1855. The 
lease was granted for a premium and an 
annual rent of Rs. 9. The money, according 
to the lease, was required for the purpose 
of paying off a oreditor of the deceased 
husband of the grandmother of the plaintiffs: 
and that would, therefcre, be a case of legal 
necessity. Of course, in a case like this, 
no direst evidence can he given at this 
length of time as to what actually took 


‘place; but the recitals in the deed, if true, 


show a oase of legal necessity. Those 
recitals are no doubt consistent with the 
probabilities and the circumstances of the 
case because there was, in fast, an usufructu- 
ary mortgage and it was paid off by this 
money. These facts are quite clear, The 
defendants have been enjoying the land 
under the lease since the year 1855, The 
fact that the motherof the present plaint- 
ifs did not take any steps with reference 
to the lease nor did the plaintiffs do anything 
until some years after their title accrued on 


‘the death of their mother, does not support 


their ease. The facts found by the learned 
Judge of the lower Appellaie Court in this 
gase are quite ample to warrantthe finding 
that this lease was maido for legal necessity. 
This oase seems to come quite clearly 
within the observations made by the Judi- 
cial Committee in the case of Nanda Lal 
Dhur Biswas vy. Jagat Kishore Acharjya 
(1), The present appeals, therefore, fail 
and are dismissed with costs, 


Appeals dismissed. 


(1) 36 Ind. Cas, 420; 48 L A. 249; 210. W. N 226; 
20 M. L. T. 338; 31 M. L. J. 563; (1916) 2 M. W.N, 
336; 4 L. W. 458; 18 Bom. U, R. 868; 14 A. L. J. 1103: 
94 0. L. J. 437; 1 P. L. W. L 44 C. 185; 10 Bur. L. T. 
177 (P. 0). 
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AZHAR HUSSAIN V. SAWLAL MARWARI, 


PATNA HIGH COURT. 

AprEaL FROM APPELLATA Decrees No, 393 

or 1917, 
July 17, 1918, 
Present :— Mr. Justice Roe and Mr. Justice 

Coutts. 

Syed AZHAR HUSSAIN— APPELLANT 

VETSUS 

SAWLAL MARWARI -— RESPONDENT. 

Registration Act {XVI of 1908), ss. 74,75, 82— 
Registration of document—Enquiry, nature of — 
Procedure—Criminal proceedings, result of, whether 
can form basis of order. 

It is the intention of the Registration Act that 
the enquiry made under section 74 should be a 
summary one,and that the real enquiry as to the 
genuine character of the document should be made 
ina suit brought under section 39 of the Specific 
Relief Act. | 

A Criminal Court has full jurisdiction to enquire 
into the fact of execution of a document, when the 
party denying execution is present before it as an 
accused under section 84 of the Registration Act 
and the result of that enquiry can bə taken into 
consideration by the Registrar when making an 
enquiry under section 74 of the Act. 


Appeal from a decision of the District 
Judge, Gaya. 

Messrs. Krishna Sahay and Kailashpatt, 
for the Appellant. 

Messrs. Kulwant Sahay and Nirsu Narain 
Singh, for the Respondent, 


JUDGMENT.—The plaintiff in this case 
asked for a declaration that a document 
which had been registered under section 
75 of the Registration Act was a forgery, 
and in the alternative for a declaration 
that it was not registered in accordance 
with law. The finding of the Court below 
was that it is not a forgery and that it 
was duly registered. The finding as to the 
genuine character of the document is 
a question of fact into which we cannot go. 

The allegation that the document was 
not duly registered is based upon the fact 
that on reseiving a petition nominally 
“under section 72 the Registrar treated it 
as a petition under section 73, but instead 
of summoning witnesses as contemplated 
under section 74 awaited the result of 
criminal proceedings in which the executant 
who had denied his signature had been 
prosecuted for false denial of execution. 
The plaintiff was convicted of falsely 
denying execution. The enquiry made by 
the Regidtrar under sestion 74 sonsisted 
solely of an examination of the criminal 
proceedings and recording findings in ag- 
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cordance with them. Itis suggested, there- 
fore, that his order under section 75 
was without jurisdiction. In this connec: 
tion the case of Mata Dayal v, Queen- 
Empress (1) ig quoted. Now in 
the first placa this oase has reference 
fo the criminal rights of the parties, not 
to the oivil rights, dnd in the second 
place it cannot be denied that the Regis- 
trar has no power to delegate his enquiry 
to a Sub-Registrar, and that, therefore, 
any enquiry that the Sub-Registrar might 
make would be an enquiry without law- 
ful authority and the result of it 
should not be considered in coming to a 
sonclusion upon the question of execution. 
But it cannot be denied that a Criminal 
Court has full jurisdiction to enquire into 
a fact of execution when the party deny- 
ing execution is present before it as an 
acuused under section 82 of the Registra- 
tion Act, and undonbtedly the result of 
that enquiry would be a fact which might 
have been taken into consideration in the 
Registrar’s Court. It is not elear more- 
over from the order sheet whether the 
alleged executant asked for any witnesses 
to be summoned or suggested that any 
further enquiry should be made in the 
Registrar’s Court. In any case it seems 
to me that if was the intention of the 
Act that the enquiry made under seation 
74 should be a summary exquiry, and that 
the real enquiry as to the genuine 
character of the document should be made 
In a suit brought under section 39 of the 
Specific Relief Act. I cannot say that the 
proceedings of the Registrar should be 
ignored as being entirely without jurisdic- 
tion or that his order for registration of 
the document was absolutely void. In this 
view the appeal must be dismissed, The 
appeal is dismissed with costs, 

If the security for costs ordered by the 
learned Registrar took the form of a cash 
deposit, the appellants are entitled to with. 
draw the cash deposit, 

Appeal dismissed, 

(19 24 O. 755; 12 Ind. Dec. (yN. s.) 1172. 
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RADHANATH SASMAL V, UTTAM CHANDRA MAITI, 


CALCUTTA HIGH COURT. 
Civit Rous No. 32 or 1917, 
June 18, 1917, 
Present:— Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Walmsley. 
RADHANATH SASMAL—Puaintivs— 
PETITIONER 
versus 
UTTAM CHANDRA MAITI AND oTHess—~ 


| DarenpANTS—-RESPONDENTS,  - 

Civil Procedure Code (Act V of 1908), O. XVI, 7.20, 
scope of—Document ordered to be produced—Plaintiff 
producing document but refusing to ewhibit it - Dismissal 
of suit, validity of. 

Order XVI, rule 20 of the Civil Procedure Code, 
authorises the Court to pronounce judgment against 
a party who without lawful excuse declines to pro- 
duce a document then and there in his possession or 
power; ifthe document is produced, the requirement 
of the law is fulfilled. 

Where a party who is required to produce 
a document under this rule produces it but 
declines to exhibit it as evidence in the case, 
the Court is not entitled to make an order against 
him under the rule. 


Civil Rule against the decision of the Addi- 
tional District Judge, Midnapur, dated the 
15th September 1916, affirming that of 
the Munsif,” Ghatal, dated the 14th June 
1916, 

Babu Jyotish Chandra Hazra, for the Peti- 
tioner. 

Babus Satish Chunder Ghoseand Bhupendra 
Kumar Ghose, for the Opposite Party. 

JUDGMENT.—We are invited in this 
Rule to set aside an order whioh purports to 
have been made under Order XVI, rule 20 of 
the Civil Prosedure Code of 1908. That rale 
is in these terms: “Where any party to a 
suit present in Court refuses, without lawful 
excuse, when required by the Court, to give the 
evidence or to produce any document then and 
there in his possession or power, the Court 
may pronounce judgment against him or make 
such order in relation to the suit as it thinks 
fit.” The petitioner was the plaintiff in a suit 
for recovey of mesne profits. There had been 
& previous suit between the parties for posses- 
sion and mesne profits. A «certified copy of 
the judgment in that suit was in the posses- 
sion of the plaintiff who was present in Court. 
The Munsif expressed a desire to see that judg- 
ment in order to ascertain the scope of the pre- 
vious suit and the order made therein. The 
plaintiff produced the judgment which was 
perused by the Munsif. The Munsif then call. 
ed upon the plaintiff to file the document; 
but for some unexplained reason, the 

a 
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plaintiff declined to do so, The Court there- 
upon proceeded to make an order for dis- 
missal of the suit under Order XVI, rule 
20 of the Code. An appeal against such an 
order is allowed under Order XLIII, rule l 
(h) of the Code. An appeal was preferred, 
but was dismissed by the District Judge. 
In our opinion the trial Court was not 
competent to make an order under Order 
XVI, rule 20, That rule authorises the Court 


to pronounse judgment against a person a 


who without lawful excuse deslines to produce 
a document then and there in his possession 
or power; if the document is produced, the 
requirement of the law is fulfilled. The 
plaintiff in this case did produce the docu- 
ment but he declined to exhibit it as evi- 
dence in the sase. This did not entitle 
the Court to make an order against the 
plaintiff under rule 20 of Order XVI, 

The result is, that tkis Rule is made 
absolute, the orders of the Courts below 
set aside and the case remitted to the Court 
of first instance to be tried in accordance with 
law. 

Rule made absolute; 
Oase remitted, 





NAGPUR JUDICIAL COMMISSIONHR’S 
CoU 


Seconp Civil Arrear No, 197 or 1916, 
July 25, 1917, 
Present:—Mr. Batten, A. J. C, 
BALKRISHNA LAXMAN—P.aintipg 
—-APPELLANT 
versus 
BALA AND anNOrHer— DreFrenpants— 

RESPONDENTS, 

Limitation Act (IX of 1908), s. 6, applicability of —~ 
C.P. Land Revenue Act (XVIII of 1881), s. 
69 (4) (1), suits under, whether affected by s.6 of 
Limitation Act. 

Section 6 of the Limitation Act prima facie applies 
only to period of limitation prescribed in the 
Schedule of the Limitation Act. [p. 880, col. 1.] 

It does not, therefore, apply to a suit brought 
under section 69, sub-section 4 (1) of the Central 
Provinces Land Revenue Act, the limitation for 
ar provided in the sub-section itself, [p, 850, 
col I, 

Appeal against the decree of the Distriot 
Judge, Wardha, dated the 12th January 1916, 
in Civil Appeal No, 318 of 1915. , 

Mr. K. K. Gandhey, for the Appellant. 

Mr, M.B. Kinkhedey, for the Respondents, 
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“ DORAISAMI MOOPAN Y. SUBBALAKSHMI PALAYEE AMMAL. 


JUDGMENT,—The sole question in this 
case is, whether the provisions of section 6 of 
the Limitation Act, 1908, apply to a suit 
brought under the first part of sub-section 
4 of section 69 of the Central Provinces 


Land Revenue Act. Both the lower Courts - 


have held that they do not. 
that their views are correct. 


I am ofopinion 
Both | of them 


= yefer to the terms of- section 6 of the 


Limitation Act and to those of section 29 (1) 
(b) of the same Act. Even if section 29 (1) 
(b) only applies tothe period of limitation 
apart from the question as to the date from 
which that period should be computed, 
section 6 prima facie only applies to the 
period of limitation prescribed in ‘the 
Schedule of the Limitation Act. 
tation of the present suit is not prescribed 
in the Schedule of the Limitation Ast but 


in section 69 of the Land Revenue Ast. 


This is the view adopted in many cases of 
which I may cite Akhoy Kumar Soor v. 
Bejoy Chand Mohatap (1). But the learned 
Pleader for the appellant seeks to make 


_ pome special distinctions as regards section 


69. He argues that suits brought under 


the first part of sub section 4 are to be: 


governed by the same principles of limitation 
as appeals under sections 22 to 26 referred 


to in the second part of the sub-section, I 


think it is sufficient fo observe that the two 
parts of sub-section (4) have nothing what- 
ever to do with each other, and thatthe 


limitation presoribed by the sub-section for- 


a suit cannot be governed by the principles 
of limitation laid down for an appeal to a 


Revenue Officerand its provisions cannot be . 


imported into suits in a Civil Court. It is 
also argued that a suit.under the first part 
of sub-section 4 of section 69 is a suit brought 
under section £3, and that other 
brought under section 83 are governed by 


_ the ordinary law of limitation. It is suggested 


, that this suit must also be governed by the 
“ordinary provisions of the Limitation Act, 
- It does not appear to me that this argument 
needs any discussion. 
limitation is prescribed for suits of a parti- 
cular nature and this spesial provision is 
not affected by the fact that suits of an. 
other nature have no special period of 
limitation prescribed for them. The appeal 
is dismisged with costs. 

Appeal dismissed, 
: (1) 29 0, 813, 


The limi. - © 


suits - 


A spesial period of © 


MADRAS HIGH COURT, 
| APPEAL AGAINST APPELLATE ORDER No, 26 
- or 1915. 

December 17, 1917. = 
Present:—Mr. Justice Sadasiva Aijyar and 
Mr. Justice Napier. 
DORAISAM1 MOOPAN—2np Ass1GNER 
— DECREE- HOLDER— APPELLANT 
VETSUS 
SUBBALAKSHMI PALAYEE AMMAL 
AND OTBERS— PLAINTIHE No. 2 LEGAH REPRE- 
SENTATIYES OF Ist ÁssıcxeB— Decre- HOLDER 
AND DEPENDANTA Nos. 4 TO 5— 


RESPONDENTS. 

Execution -of decree—Agreement that 
should be obtained, enquiry into, legality of. 

A Court cannot, in execution of a decree, enquire 
into the existence of a prior alleged agreement 
between the parties that no decree should be passed 
in the suit. 

Chidambaram Chettiar v. Krishna Vathiyar, 37 Ind. 
Cas. 836; 40 M. 233; 21 M. L. T. 24; 5 L. W. 132; 
(1917) M. W. N. 44; 32 M, L J. 13, distinguished. 


Appeal against the order of the Dis- 
trict Court, Tanjore, in Appeal Suit No, 156 
of 1911, preferred against the order of the 
Court of the Subordinate Judge, Tanjore, in. 
Execution . Petition No. 177 -of 1909, in 
Original Suit No, 26 of 1906. i 

JUDGMENT.—The agreement in question 
was not to further prosecute the suit, 
that is, not to obtain a decree in the 
suit. The decision in Chidambaram Ohettiur 
v; Krishna Vathtyar (1) does not apply, 
as the agreement before decree in that 
case was to the effect that a decree was 
to be passed but the decree so obtained 
was not to be executed. f 

The question, whether there was an agree- 
ment which prevented a decree itself being 
passed-in the suit, cannot be gone into in 
execution. 

The former decree, however, as against 
the respondents Nos. 4 to 7 (defendants Nos. 5 
to 8) has been set aside by the dearee in a 
fresh suit. On this ground this appeal is 
dismissed against them. . 

As regards 3rd respondent (4th defendant) 
the appeal is adjourned till the disposal of 


no decree 


the. Second Appeal No. 101 of 1917. 


' Appeal dismissed against 
respondents Nos, 4 to 1. 

e Appeal adjourned against 
respondent No: 3. 


kad 


Gs Pe 
(1) 87 Ind. Cas. 836; 40 M., 238; 21 M. L. T., 24; G 


"L, W. 182; (1917) M. W. N. 44; 32 M. L, J. 13. 
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ISABALI V. BHAGABAN CHANDRA SHAHA, 


CALCUTTA HIGH COURT. 
APPEAL FROM Orver No. 306 or 1916, 
: June 4, 1918. 

Present :— Mr, Justise Fletcher and Justice 
Sir Syed Shamsul Huda Kr. 
ISABALI AND ANOTBER—DEFENDANTS— 
APPELLANTS. 

VETSUS 


BHAGABAN CHANDRA SHAHA— 
PLAINTIFF — RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XLI, rr. 
17, 19—Appeal dismissed for default, restoration of— 
Sufficient cause. 

Anappeal which was pending in the Court of a 
Subordinate Judge was transferred by the District 
Judge to the Court of the Additional District Judge 
without any notice to the parties or their Pleaders. 
On the day fixed for its hearing, while the appel- 
lants were in the Court of the Subordinate Judge 
waiting for their case to come on, the appeal was 
taken up by the Additional District Judge and was 
dismissed for default. An application to restore 
the appeal made on the very next.day was dismissed 
by the Additional District Judge: 

Held, that the appeal should be restored and heard 
on the merits on the appellants paying to the 
ee their costs within a certain time. [p. 882, 
col. 1. 


Appeal against the order of the District 
Judge, Tipperah, dated the J9th July 1916. 

FACTS appear from the judgment. 

Babu Jatindra Mohan Ghosh, for the 
Appellants.—_This is an appeal against an 


order refusing to re-admit an appeal 
under Order XLI, rule 19 of the Civil 
Procedure Code. The fact is that after 
several adjournments the appeal was 


transferred from the Court of the Second 
Subordinate Judge to the file of the 
Additional District Judge without any 
notice whatsoever either to the defendants 
appellants or to their Pleader. When the 
ease was called on for hearing in the 
Court to which the appeal was transferred, 
the appellants and their Pleader were found 
absent, and the result was that the appeal 
was dismissed ex parte. The plaintif- 
respondent was also not present at the 
hearing of the appeal. 

I submit that notice of transfer from 
the file of one Court to the fle of another 
Court should have been given to hə 
Pleaders. In this case if appears that 
there was no laches or negligence ‘on the 
part of the appellants or their Pleader and 
there is sufficient cause for re-admitting 
the appeal, Refers to Order XLI, rule 19, 
Civil Prosedure Code. 

Babu Gepal Ohandra Das, 


06 


for “thg 
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Respondent.—The petition, for getting 
the appeal re-admitted is not verified, and 
there is no evidence to support the 
allegations made in that petition. It was 
the duty of the appellants or their Pleader 
to keep themselves informed of matters like 
transfer. The Court below has rightly 
found that no sufficient cause for restoring the 
appeal has been made ont by the appellants. 
JUDGMENT. 

FLETCHER, J.—This is an appeal by the 
dJefendants-appellants against an order of 
the learned Additional District Judge of 
Tipperah, dated the 19th July 1916, 
refusing to restore an appeal which had 
been dismissed for default. The oase is 
a very simple one. This appeal was filed 
in the Court of the District Judge and 
registered on the 25th September 1915. 


After having the normal run, it was 
transferred on the lst January 1916 
to the file of the Second Subordinate 


Judge for disposal. Several adjournments 
were then taken until we come to the 
26th June 1916, when the appeal was 
adjourned till the 17th July for hearing. 
On the llth July 1916, without notice 
to any party, the case by the order of 
the District Judge was transferred from 
the file of the Second Subordinate Judge 
to that of the Additional District Judge. 
On the l7th July the case was taken up 
by the learned Additional District Judge 
and dismissed, as neither party was present. 
Then, an application was made the very 
next day to set aside that order and the 
learned Additional District Judge on the 19th 
July 1915 refused that application, I 
do not think that the order can stand. 
It seems to be quite clear that the 
learned Judge’s view that he could not 
accept the statement of the defendants- 
appellants was uot well-founded. That 
application was filed the very next day 
that he dismissed the appeal for default, 
and what seems to be quite clear is this 
that the defendants-appellants set up in 
this case from the very ontset that they 
were in the Court of the Second Subordi- 
nate Judge waiting for their case to 
oome on and did not know that their 
oase had been transferred or c@lled on 
before the learned Additional District Judge. 
That case bas good support because the 
respondent to the appeal, the plaintiff, was 


é 
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also absent and ib. is uslikely that, having 
got the judgment of the frst Court in 
his favour, he was not going to appear 
at the hearing of the appeal, Every 
thing points to the fact that be intended 
to appear. in the appeal and, if he 
intended to appear, he would have pro- 
bably- attended the Court. I expect that 
he was also in the Court of the Second 
, Subordinate Judge. I think the case ought 
to be heard on the merits. But the plaint- 
iff ought to be indemnified for any costs 
that he has been put to by reason of 
the defendants being in default. We, 
therefore, direct that upon the defendants- 
appellants paying to the plaintiff-respond- 
ent within one month from the arrival 
of the record in the lower Appellate 
Court the costs of this appeal, the appeal 
to the Court below will be restored and 
-heard on the merits. On failure to pay 
the costs as aforesaid within the time 
limited, this appeal will stand dismissed 
with costs. We assess the hearing fee at 
one gold mohur, 

SHAMSUL HUDA, J.—I agree, 
Appeal accepted, 





PUNJAB CHIEF COURT. 
Seconp Civin APPEAL No. 326 or 1918, 
June 17, 1918. 
Present:—Mr, Justice Broadway. 
AHMAD DIN— DEFENDANT-—ÅPPELLANT 
YEN SUG 
KISHORE CHAND AND otaErs— 
PLAINTIFFS — RESPONDENTS. 
Punjab Tenancy Act (XVI of 1887), 3.77 (8) (ad— 
* Jurisdiction——Civit or Revenue Court—Suit for possas. 
sion of land held by deceased occupancy tenant—~ 
Defendant claiming to be in possession by virtue of gift 
from last occupancy tenant, 

Plaintiff sued for possession of certain land which 
had been held by one 5., a deceased occupancy tenant. 
Defendant alleged that theland was gifted to him 
by S.during his lifetime. The plaint stated that 
the defendant claimed to be in possession by virtue 
of a gift but that S. had no power to makea gift: 

Held, thatunder the circumstances the suit was 
cognizab® by a Revenue Oourt under section 77 (8) 
(a) of the Punjab Tenancy Act. 

Second appeal from the order of the Dis- 

trict Judge, Ferozepur, dated the 8th 


INDIAN CASES. 


‘was challenged, 


(1918 


December 1917, reversing that of the 
Munsif, Ist class, Fazilka, District Ferozepur, 
dated the 5th October 1917, and ordering 
the case to be tried on merits. | 

Mr. Jat Gopal Sethi, for Mr, L, M, Datta, 
for the Appellant. 

Mr. Duni Ohand, for Mr. Ganpat Raz, . 
for the Respondents. 

JUDGMENT.—The point for determina- 
tion in this case is whether the suit brought 


by the plaintiff is cognizable by a Civil or 
-Revenne Court. 


The learned Munsif held 
that the Revenue Courts alone had juris- 
diction, but on appeal the learned District. 
Judge was of opinion that the suit was 
triable by the Civil Courts. Plaintiff asks 
to be given possession of certain land which 
had been held by one Sohna as an occupancy 
tenant. Sohna is dead and the defendant claims 
to have had the land gifted to him by 
Sohna during his lifetime. In the plaint it 
is clearly stated that the defendant olaimed 
to be in possession by virtne of a gift, 
but that Sohna had no power to make a 
gift and the defendant was, therefore, liable 
to ejestment. On the plaint, therefore, tha 
suit would fall within the purview of section 
77 (3) (a) of the Panjab Tenancy Act. The 
plaintiff, however, when examined, denied 
that Sobna had made any gift and because 
of this the learned District Judge con- 
sidered that the Civil Courts, in the first 
instance, had jurisdiction. In this view I 
am unable to agree. It is clear that the 
defendant claimed to hold the land under 
a gift, and in tbe plaint itself the factum 
of the gift was not denied while its validity 
In my opinion the view 
of the learned Munsif was correct, and I 
accordingly acsept this appeal with costs 
and restore the order of the first Court, 


Appeal accepted, 
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AGHORE NATH BANERJEE V, KALYANESWARI DASI, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrer No, 2399 
oF 1916. 
May 22, 1916. 
Present :—Mr, Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
AGHORE NATH BANERJEE — 
DerFenpant No, I— APPELLANT 
versus 
KALYANESWARI DASI AND oTHERS— 


PLAINTIFFS— RESPONDENTS. 

Chaukidarit Chakran lends, resumption of—Settle- 
ment made by Collector in contravention of order of 
Government —Person entitled to settlement, rights of— 
Limitation. 

A settloment of Chaukidari Chakran lands made 
by the Collector with a person in disregard of the 
order of the Government is wholly ultra. vires and 
nugatory and does not entitle that person to get 
rid of the rights of the person who is entitled to 
the settlement under the Government order, In 
such a case there cannot be any question of limita- 
tion running against the person entitled to the 
settlement. 


Appeal against the decree of the District 
Judge, Birbhoom, dated the 25th May 
1916, affirming that of the Munsif of Suri, 
dated the 25th May 1915. 

Babu Mohendra Nath Roy and Babu Sitaram 
Banerjee, for Babu Manmatha Nath Roy, for the 
Appellant. 

Babu Bankim Ohandra Mookerjee, 
Respondents. 


for the 


JUDGMENT. 

FLETOHER, J.—T his isan appeal preferred by 
the defendant No. l against the decision of the 
learned District Judge of Birbhoon, affirming 
the desision of the Munsif of Suri. The 
suit was brought for possession of certain 
land. The land was originally what is 
called the Ghat Chaukidari Chakran land 
held by the second defendant. The tenure 
was resumed by the Government, and the 
question is whether the plaintiffs are entitled 
to it or whether the defendant No. 1 should 
get it. The plaintiffs are the Zomindars or 
the proprietors of the Mouza within the 
ambit of which the laud in suit lies. The 
defendant No. 1 purchased at a sale for arrears 
of Government revenue an estate which 
had been formed of portions of Ghat Chau- 
kidari Chakran lands in the district. The 
land in suit did not form a portion of 
the land comprised in that new estate, 
It issaid that it was omitted by mistake, 
It makes not much difference whether it 
wag omitted by mistake or not: one thing is 


quite obvious that the defendant No. 1 as the 
purchaser of the newly formed estate at 
the sale for arrears of reyenue cannot 
claim any interest in the land in suit. His 
point is that he got an express settlement 
of this Jand from the Collector on the 26th 
September 1970. Two questionsare raised 
in this appeal and they are as follows: First 
of all, itis said that the Collector had no 
jurisdiction having regard tothe terms of 
the order of the Government of Bengal to 
settle thig land with the defendant No. 1 and 
secondly, ib is urged by the defendant No, 1 
that the present suit is barred under the 
provisions of Article 14 of the First Schedule 
to the Indian Limitation Act. The order 
of the Government of Bengal which is in 
writing seems to be perfectly clear. The 
settlement that was directed by that order 
was a settlement with the Zemindars within 
the ambit of whose estates the land about 
to be resumed was situated. It never 
authorized the Collector to make a settlement 
in the first instance with an outsider. The 
mere fact that the Collector or his pre- 
decessor, even if it be true, committed an 
error does not entitle the defendant No.1 to 
get rid of the rights of the plaintiffs by deal- 
ing with the matter as if it had been rightly 
resumed and made a portion of the newly 
formed estate and, therefore, formed part 
of the property which was sold for arrears 
of Government revenue. That disposes of 
the first point. 

Then as regards the question of limitation, 
obviously there cannot be limitation in 
this case. The order of the Collector was 
authorized. The Government of Bengal 
directed him to deal with the matter in 
a particular way and, in disregard of that 
order, he dealt with if ina different way. 
The order of the Collector was wholly 
altra vires and nugatory. 


I agree with the result arrived at by. 


the learned Judges of the two lower Courts. 
The present appeal, therefore, fails and 
must be dismissed with costs, 

SHAMSUL HUDA, J.— I agree. 


Appeal dismissed, 
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PATNA HIGH COURT. 
ÀPPEAL FROM APPRLLATE Decree No, 596 
or 1917. 

July 18, 1918, 
Present:—Mr. Justice Roe and Mr. Justice 
Ooutts. 

SHEOBARAN MAHTO AND orsers— 

APPELLANTS 
versus 
Musammat BAOGEA AND OTHERS— 


RESPONDENTS. 
Hindu Law-—~-Widowed mother — Remarriage, effect of 
«Forfeiture of estate. 
A Hindu widow on re-marriage forfeits the life- 
interest which she holds as the mother of a deceased 
son who survived her husband. 


Appeal from a decision of the Subordinate 
Judge of Shahabad. . 

Messrs. Krishna Sahay and Sunder Lal, for 
the Appellants. 

Mr. Ku!want Sahay, for the Respondents. 

JUDGMENT. >The only question for 
dasision in this case is whether a Hinda 

widow on re-marriage forfeits the life-interest 
which she, holds as the mother of a 
deceased son who survived her husband. 
The point seems to us to be eonclusively 
determined in the afirmative by the 


decision in Matungint Gupta v. Ram Rutton 


Roy (1) and we are especially prassed by 
the argument of. Banerji, J., in that case. 
The. principle is further established in 
another case in the Calcutta High Qourt, 
Rasul Jehan Begum y. Ram Surun singh (2), 
in which judgment was delivered by Mr. 
Justice Ghose, and inthe Full Bench case 
of the Bombay High Court in Vithu v. 
Govinda (3), in whioh the judgment was 
delivered by Mr. Justice Ranade. The same 
view was taken in Nitya Madhav Das y. 
Srinath Ohandra Ohuckerbutty (4) and Gouri 
‘Churn Patni v. Sita Patni (5), The Madras 
Court has taken a similar view, but we are 
not concerned with the conflicting line of 


* decisions of Madras and Bombay as opposed to 


Allahabad, We have only to say that for the 
last twenty years there has been a constant 
cursus in one direction in the Caleutta 
High Court and we are bound by that. 
We would also add that we entirely 
agree with the principles of Hindu Law 


(1) 19 O. 289; 9 Ind. Dec. (N. s.) 638 Çr. B.J). 
be 22 @, 589; 11 Ind, Dec. (N. 5.) 392 
(3) 22 B., 821; 11 Ind Dec. (xN. s.) 796. 
(4) 8C. L. J. ‘542, 
(5) 6 Ind, Cas. 710; 14 0. W. N. 346. 
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upon which these decisions have been 
based. The desres made by the learned Sub- 
ordinate Judge must be set aside and 
the decree of the learned Munsif restored. 
The respondents will pay the 
this litigation throughout. 

Appeal accepted. 





CALCUTTA HIGH COURT. 

7 APPEAL From APPELLATE Deorse No. 45 oF 

1917, ; 

June 13, 1918, 

—Mr. Justice Fletcher and Justice 

Sir Syed Shamsul Huda, Kr. 

RAT CHARAN PANDA AND oTHERS— 
DEFENDANTS — APPELLANTS 

versus 
KUNJA BEHARI DAS AND oragrs— 


PLarntivv3— RESPONDENTS, 

Court Fees Act (VII of 1870), s.'% (IV) (d)—Injunc- 
tion suit for, valuation of. 

The proper valuation of a suit for a ‘permanent 
injunction restraining the defendant from cutting 
timber and undergrowth from a jungle belonging to 
the plaintiff is the amount at which the aida 
values the relief sought. [p. 885, col. 1.) 


Appeal against the decraeof the District 
Judge, Bankura, dated the 20th of Sep- 
tember 1916, modifying tbatof the Munsif, 
Khatra, dated the loth of August 1915. ~ 

FACTS appear from the judgment. 

Babu Jyoti Prasad Sarbadhikary, for Appel- 
lants.- The defendants are the appellants and 
the appeal arises out of a suit brought by the 
plaintiffs seeking to restrain the defend- 
ants from cutting trees from a jungle 
belonging to the plaintiffs, I submit that 
the suit has been undervalued and the 
Munsif in whose Court the suit was original- 
ly filed had no jurisdistion to try the suit. 
Objestion as regards the question of 
jurisdiction was taken in both the Courts 
below but it has not been given effect to. 
It has been held in 4 series of oases 
that the selection of the forum is not a 
matter of form. Ina suit of this nature the 
prayer for permanent injunction should be 
regarded as consequential relief. The value 
of the olaim for injunction cannot bean arbi. 
trary value. Where an injunstion is asked for 
restraining the defendants from cutting trees 
from the jungle of the plaintiffs, the value of 
the injunction should be the value of the trees, 
Refers to section 7, paragraph (IV) (d), of 
the Court Fees Act and Order VII, rule 11, of 


Present: 


costs of © 
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the Civil Prosedure Code. Seealso the case 
of Umatul Batul v, Nauji Kuar (1), 
where it has been held that where a 
question is raised as to the true valuation 
of the suit the Court should determine 
the proper value. See also Krishna Das v. 
Hari Oharan (2) and Pajtruddin v. Secretary 
of State (3). 

Babu Bejoy Kumar Bhattacharjee, for the 
Respondents, not called upon. 

JUDGMENT. 

FLETCHER, J.—This appeal must fail. The 
point of importance raised in this appeal 
is what is the value of the claim for the 
injunction restraining the defendants from 
sutting timber and undergrowth from a 
jangle belonging to the plaintiffs. It is 
said that the claim for the injunetion 
ought to be valued at the total value of the 
jungle. How the plaintiffs were going to 
arrive at that value before they presented 
their plaint to the Court I don’t know, 
nor we have been told, nor can the claim 
for injunction, unless if aan be suggested 
that the defendants against whom the 
injunction is to ba awarded intend dali- 
berately and repeatedly tocommit a breach 
of the order of the Court, mean that the 
defendants are going to cut each and every 
tree growing within the limits of that 
jungle. It is quite clear that in law and 
on the. fasts found in the case by the 
Court, the proper valuation is the amount 
put by the plaintiffs, The present appeal 
fails and is dismissed with costs. 

Saamsut HUDA, J.—I agree. 


Appeal dismissed, 
(1) 6 0. L. J. 427 at p. 435; 11 C. W. N, 705. 
(2) 10 Ind. Cas. 8@5; 140. L. J. 47;15 0. W.N. 


823. 
(3) 17 Ind, Cas. 919; 16 0. L. J. 388. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Cryin Arrear No, 871-B or 1918, 
September 29, 1916 
_. Present:—-Mr, Prideaux, Offg. A. J. CO.” 
, JANARDHAN GANESH—Doerennant 
mann APPELLANT 
VETBUS 
RAMCHANDRA AND anotHER— 


PLAINTIPFS—~ RESPONDENTS. 
Ewecution of decree-—Decree sent te Colleaor— 
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Jurisdiction of Otvil Courts to interfere with orders 
of Collector—Oause of action—Dispossession from 
ammoveable property—Possession, suit jfor—Mesne 
profits, subsequent suit for, maintainability of—Specijfle 
Relief Act (I of 1877), s. 9. 

Where a decree is sent to the Collector 
for execution, a Civil Court is precluded from 
interfering in matters declared to be in the Collec- 
tor’s jurisdiction, but it is not divested of its 
ordinary jurisdiction in regard to other matters 
merely because the decree has gone to the Collector, 
and a civil suit will lie with respect to an order of 
the Collector upon which, if it had been made by 
the Court acting within its jurisdiction, an action 
could have been maintained. [p. 887, col. 1.] 

The right to possess immoveable property and the 
right to enjoy the profits thereof, are distinct 
causes of action, so that a person who has been 
dispossessed of immoveable property, is entitled to 
sue for its possession under section 9 of the Specific 
Relief Act and to leave the question of mesne pro- 
fits for another suit. That would depend on title, 
a matter which cannot be gone into in a suit under 
section 9 of the Specific Relief Act. [p. 887, col. 1.] 


Appeal against the decree of the District 
Judge, East Berar, in Civil Appeal No. 173 
of 1913, dated the 13th November 1913, 
arising out of Oivil Sait No. 215 of 1911, 
decided by the Subordinate Judge, Yeotmal, 
on the 30th of April 1913, 

Mr. S. K. Barlingay, for the Appellant. 

Mr. A. O. Roy, for the Respondents. 


JUDGMENT.—The fasts of the case from 
which this appeal arises are somewhat som- 
plicated The plaint recites that Mouza 
Chikkli situated in the Kelapur Talnq of 
the Yeotmal District was an Ijara under the 
1865 rules, subsequently being held in half 
proprietary rights. The plaintiffs are co- 
sharers therein, and cultivated for 10 or 15 
years the 10% fields in suit. Defendant took 
unlawful possession of the same in 1908, 
and was ousted by the decree obtained by 
the first plaintiff in Snit No. 278 of 1908 
in the Court of the Subordinate Judge, Yeot- 


om 


mal, a suit under sestion 9 of the Specific | 


Relief Act. The plaintiffs regained possession 
about the 15th April 1910. The plaintiffs 
had claimed Rs. 2,000 for each of the years 
1998 and 1909 during which they were out 
of possession with interest thereon. The 
defendant admits being in possession of the 
land in suit for the twa years in question but 
pleaded he was in possession under a Collec- 
tor’s lease, the fact being that thg village 
was undivided and managed by Trimbak 
and Gujabrao against whom Balaji and 
Paikaji obtained a money-decrae in Ciyil 


x 
i 
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Snit No. 3850f 1900. It wasin satisfaction — 


of that decree, which the defendant contends 
was binding on the plaintilfs, that the village 
was leased by the Collector, It is admitted. 
that tbe plaintiffs obtained a decree in the. 
suit filed under the Spesific Relief Act. 
The annual profit of the land in suit is said 
to be Rs. 900. The plaintiffs replied that 
Ramchandra plaintiffand Trimbak who are 
cousins are separate, the yartition taking 
place in 1905 and the fields in suit coming 
to the plaintiff’s share then, and have been 
in their possession since. It was denied that 


the deeree in Suit No. 385 of 1900 was bind-: 


ing on the plaintiffs. The first plaintiff had 


been a defendant in that suit and was dis-` 


charged, and it was unnecessary for the 
plaintiffs to object in the execntion proceed- 


ings in whieh the fields were leased to the: 


defendant, and their not having done, so did 
not bar the present suit. The defendant 
then admitted that the plaintiffs owned an 8- 
anna share in the village but denied the 
partition, and alleged that the decree. was ob- 
tained ona debt due by the joint family of 
which the manager was Gujabrao, and after 
him Trimbak. This was denied by the plaint- 
iffs, who contend they had no notice that 
the village was attached until they were 


dispossessed. Dealing with the question. 


whether plaintiffs were bound by the money 
decree against Trimbak in execution of which 
the village was attached and leased, the trial 
Court came to the conclusion that the defend- 
ant could not raise the question in this.suit 
on the ground that the first plaintiff 
Ramchandra had been discharged from and 
the second defendant Laxman had never 
been a party to the former suit. The Court 
held that all that was attached was Trimbak’s 
right, title and interest in the fields, 
defendant’s contentions that as the Collector 


issued notice under paragraph 3 of Schedule 


` ITI of the Civil Procedure Code, and that as 


plaintiffs failed to object, they cannot dispute 


“his possession, and as they failed to ask for 


possession under Order X XI, rule 160, the suit 
was 
untenable. 
Ramchandra as Patel knew of the Collector's 
proclamation and of the proceedings pending 


before tht cfficial, he was in no way bound. 


to object. The fact that the plaintiffs suc- 
ceeded in the suit under the Specific Relief 
Ast was held sufficient to show that they 
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the defendant answerable in damages. 


The ` 


‘village. 


not maintainable, were dismissed as. 
It was also found that though - 


+ 


[1918 


were wrongfully dispossessed and to make 
Lists 
purporting to evidence the division of property 
of the family were disregarded with the evi- 
dense relating to them, on the ground that 
they were not stamped and registered but the 
Court held the evidence was sufficient to 
show that, the fields in snit had been as- 
signed to them exclusively for sultivation. 
Rs. 1,240 a year was found to be the profits, 
interest was added and a decree passed for 
Rs. 3,684 and costs. 

The defendant carried the case in appeal 
to the District Judge, Amraoti, contending 
enter alia that as Ramchandra was a party to 
Snit No. 385 of 1900, he sould not bring 
a fresh suit, but must seek relief in exe- 
cution under section 47 of the Civil Procedure 
Code,’ and, therefore, all parties to that suit 


“must be on the record. The Court held on 


the authority of Vithal Mukund v. Ganesn Mal 
(1} and Balaram Kunbi v. Sadoba Mali (2) 
that no separate suit would lie, and that 
the. case cozld be held even in appeal as an 
applisation under section 47. The Judge 
then proceeded to deal with the case as an 
application, desiding that the original jadg- 
ment-debtor and the two judgment-creditors 


were not necessary parties on the ground 


that their claims had been dealt with and 
were merged in the defendant who had paid 
the ‘decretal debt. It was further held that 
section 50. of the Transfer of Property Act 
did not help the defendant, that he had 


‘dispossessed the plaintiffs, and that the debt 


covered by the decree against Trimbak did 
not bind -the plaintiffs. On the question 
whether the landin suit was the exclusive 
property of the plaintiffs, it was found that 
they were. not tha exclusive owners of the 
fields, but were joint owners with Trimbak’s 
family, the plaintiffs owning half of the 
The defendant took possession of 
the village as the representative of Trimbak’s 
family, and took a right co extensive with 
the plaintiffs tothe whole village, and as 
co-sharer had no right to eject other co- 
sharers from Jand onltiyated as a home-farm. 
The Judge finds that the parties under the 
Collect®r’s lease became joint holders of the 
village, that the land in suit was in plaintiffs’ 
possession and that defendant had no right 
to eject them, and that having done so he was 
(1) 150/P.L R 106. 
(4) 170. P. I. R. 178. 
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liable for mesne profits for the years of dis- 
possession. The order of the frst Court as re- 
gards the amount payable was upheld, and 
that as regards costs was modified. 

Against that desision defendant files the 
present second appeal. Many grounds are 
contained in the memorandum of appeal, a 
badly drafted document. Those argued are 
the following;— 

(a) That the lower Appellate Cuurt had 
no jurisdiction, and its proceedings are ultra 
vires: 

(b) that treated as an application in exe- 
cution, the application is time-barred. 

It is admitted for the respondent that if 
the application is to be treated as one in 
execution it ie time-barred, In sapport of 
the proposition contained in (a) above, appel- 
lant contends that once the first case had 
gone in execution to the Collestor, the Civil 
Court’s jurisdiction ceased and any appeal 
against the Collector’s order leasing the 
village should have been made to the Com- 
missioner, and this not been done the Civil 
Court had no jurisdiction to try this case for 
mesne profits as it arises out of the lease, 

The right principle seems to be that the 
Civil Ocurt is precluded from interfering in 
matters declared to be in the Collector's 
jurisdiction, but that it is not divested of 
its ordinary jurisdiction in regard to other 
matters merely because the deoree has gone 
to the Collector and that a sivil suit will 
lie with respect to an order of the Collectcr 
upon which, if it had been mads by the 
Oourt acting within its jurisdiction, an action 
could have been maintained. The right to 
possess immoveable property andthe right 
to enjoy the profits of property are distinct 
gauses of action and so the pliintiff was en- 
titled to sue for possession of the land under 
section 9 of the Spesific Relief Act and leave 
the question of mesne profits for- another 
suit. That would depend on title, a matter 
not gone into inthe suit under the Specific 
Relief Ast. 

In the appeal in the original suit, Regular 
Appeal No, 75 of 1901 Exhibit P-2, the 
plaintiffs withdrew their olaim against 
Ramchandra, and the suit was sent back 
for re-trialas regards the case against the 
‘defendant Venkatesh. It may be that the 
‘pleas now raised in this appeal would have 
been good defences if raised in time, but 
-L am of opinion that they gre raised too 


late. They should have been raised in 
answer to the case filed under the Specific 
Relief Act, but the plaintiffs having obtain- 
ed their decree for possession there, I do not 
think the correctness of that decision can be 
challenged now, and the entertainment of the 
pleas really means that as the Collector 
had granted the lease an appeal should 
have been made to him and the Civil 
Court had, therefore, no jurisdiction to try 
the suit. It having been held that plaine- 
tiffs were entitled to possession it follows 
that as long as that decree stands, they are 
entitled to mesne profits for the period 
they were out of possession. It is not 
denied that plaintiffs have a half share in 
the village, and I am not prepared to 
differ from the lower Appellate Court’s 
finding that plaintiffs and defendant became 
under the Collector’s lease joint cwners for 
the time of the village, and that the de- 
fendant was not entitled to deprive plaintiffs 
of the fields in suit which they were 
cultivating as a home-farm. The question 
has not been raised that under these oir- 
cumstances the suit should have taken the 
form of one for a share in the village profits 
and accounts, and asit has not been raised 
I do not enter into it. 

The sorrectness of the mesne profits award- 
ed is not questioned. 

In the view above expressed it seems to 
me that the lower Appellate Court's decision, 
except as regards the question of section 
47, Civil Procedure Code, is correct. On 
that question I have held that itis too late 
now to raise the plea that plaintiffs’ remedy 
was in the execution proceedings. The result 
is that this appeal fails and is dismissed with 
costs, 

Appeal dismissed, 
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. Plaintiff brought a suit as an eight-anna 
share-holder to recover khas possession of a plot 
of land which was decreed on appeal in this 
manner, vis, that the plaintifs right to an eight-anna 
share in the Jand was declared and he was directed 
to take khas possession “thereof”: 

Held, that the proper construction of the Appellate 
Court’s decree was that the plaintiff was given a 
decree for joint possession and if he wanted exclusive 
possession of his eight-annas share his remedy was by 
a separate partition suit, but that he was not entitled 
to evict the pergonsin actual possession of his share 
in execution of the decree he obtained from the 
Appellate Court. 


Appeal against the order of the District 
Judge of Midnapore, dated the llth May 
1917, reversing that of the Munsif at that 
place, dated the 20th April 1917. 

Babus Bhujanga Bhusan Mookerjee and 
Mohini Mohan Chatterjee, for the Appellant, 

Babu Jyotish Chandra Hazra, for the Re- 
spondenta, 

l JUDGMENT. 

FLETCHER, J.—This is an appeal by the 
decree-holder against the decision of the 
learned District Judge of Midnapore, dated the 
llth May 1917, reversing thedesision of the 
Munsif of the same plase.» The decree-holder 
was the plaintiff in the suit. He and bis oò- 
sharers had purchased in execution of a rent 
decree 52 bighas of land. In attempting 
to take possession of the 52 beghas, the 
plaintiff and bis co-sharers were resisted, 
Thereupon, a suif was brought for khas 
possession, That was decreed and the 
plaintiff was put into khas possession of 
the whole of the 52 bighas, except plot 
No. 11 which is the subject-matter of the 
present case. Then, not having obtained 
actual possession of plot No. 11, the plaintiff 
brought a suit on the footing of an eight- 
anna share-holder to recover khas possession 
of the land. The suit was dismissed by the 
Courts below; but this Court decreed it 
on appeal in this manner, namely, that it 
declared the plaintiff's right to an eight- 
anna share of plot No. 11 and he was 
directed to take khas possession thereof, 
that is of 8-annas share. The view that 
has been attempted to be put forward is 
this; that “ thereof” means the whole 
land and that the decree for khas possession 
made by this Court was not made on the 
basis of the plaintifl’s 8 annas share, That 
clearly wqn’tdo. The proper construction 
of the judgment and decree of this Court in 
the suit out of which this execution arises 


is that a decree for joint possession was given 
to the plaintiff and, having got joint pos- 
session, a partition suit would lie. It is quite 
clear that the learned District Judge was 
right when he said that the plaintiff was 
entitled only to possession of au eight- 
anna share and that, if his so-sharers or 
the judgment-debtors were in possession 
of the other half share, he was not entitled 
to evict the persons in actual possession 
of that share but his orly course was, if 
he wanted exclusive possession of his eight- 
annas share, to ask for a partition. The 
present appeal fails and must be dismissed 
with cust, one gold mohur. 


SsamsuL Hupa, J.—I agree. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
ee Revision Permios No. 65 
oF 1915. 
June 28, 1918. 
Present :—-Sir Henry Rattigan, KT., 
Chief Judge. 

Tae SINGER MANUFACTURING 
COMPANY or LAHORE — PLATINTIRE— 
PETITIONER 
VETEUS 
NIAZ ALI AND ANOTHER——DEFENDANTS -— 
RESPONDENTS, 

Contract Act (IX of 1872), s. 108, Hacep. I, appli- 
cability of—Hire purchase —Sale—Failure of hirer 
to pay rent according to terms of agreement—- 
Owner, right of, to recover full amount from hirer as 


well as guarantor—Vendee from Mereni whether acquires 
good title. 

Plaintiff sued to recover certain sums from the 
defendants on the basis of contracts entered into 
by the latter, some as principal debtors and some 
as guarantors respectively. The operative portions of 
the eontracts were as follows: (7) the plaintiff 
company agreed to let to .the hirer a sewing 


machine with accessories for which the hirer, having - 


paid Rs. 20 as the first month’s rent in advance, 
agreed to pay the owner Rs. 5 regularly every 
month in advance, (i) on failure of the hirer to 
perform the agreement the owner could re-take 
possession of the machine, (tit) the hirer could at 
any time @uring the hire become the purchaser of 
the machine by payment in cash of the price 
endorsed on the agreement, (iv) the “guarantor” agres 
ed to guarantee the due payment of any sum of money 
which might become payable to the owner under the 
agreement. It appeared that the hirer sold the 
+ 
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machine to one P., who solditto F, from whom 
the plaintiff also sought to recover its possession: 

Held, (1) that the contracts were contracts of 
hiring and letting and did not amount to sales, and 
the plaintiff was entitled to recover from the hirer 
and guarantor jointly and severally the full amount 
which the hirer had agreed to pay for the monthly 
hire of the machine; [p. 890, col. 1.] 

(2) that the defendant F., acquired no good title 
to the machine which he obtained at atime when 
his alienor was still merely a hirer of it and had 
not exercised the option of purchdsin 
plaintiff company. [p. 890, cols. 1 & 2, 

` Helby v. Matthews, (1895) A. C. 471 at p. 476; 64 
L. J. Q. B. 465; 11 R. 232; 72 L. T. 841; 43 W. R. 56); 
60 J. P. 20, Gopal Tukaram v. Sorabji Nusserwanji, 6 
Bom. L. R. 871, followed. 

Section 108, Exception I, of the Contract Act does 
not apply where there is only a qualified possession 
such as a hirer of goods has. Üp. 890, col. 2. ] 

Greenwood § Co. v, Holquette, 12 B. L. R. 42; 20 
W. R. 467, followed. 


Petition, under section 25 of Ast IX 
gf 1887, for revision of the decree of the 
Judge, Small Cause Court, Lahore, dated 
the 27th August 1914, deoresing the claim 
in part with proportionate costs, 

Messrs. Obedulla and Sewa Ram Singh, 
for the Petitioner. 


:. JUDGMENT,—jIn this sase and in Civil 
Revisions Nos. 70 and 71 of 1915 petitioner, 
The Singer Manufacturing Company, sued 
fo recover certain sums from the defend- 
ants on the basis of contracts entered into 
by the latter, some as principal debtors 
aud some as “guarantors” respectively. 
The contracts in question are printed in 
English, Urdu and Hindi-and are to the 
following effect : — 

That the owner, ¢.e.,, The Singer Manu- 
facturing Company, agrees to let to the 
hirer the sewing machine and accessories 
described by endorsement on the back of 
the agreement; that the hirer having paid 
the sum of Rs, 20 as the first month’s 
rent in advance agrees to pay the owner 
a sum of Rg. 5 regularly every month in 
advance; to keep the machino and aaces- 
sories in good order and in his own oustody 
at his address and not to remova them 
without the owner’s consent or to sell or 
to pawn them; that on the failure of the 
hirer to perform the agreement, the owner 
may terminate the hiring and re-take 
possession of the machine and accessories ; 
that on the termination of the hiring, the 
machine, eto., shall bə returned to the 
owner, that the.-owner’s right of lien on 
the machine shall not be destroyed, by 


it from the 


any money-decree or judgment that the 
owner may obtain against the hirer or 
the guarantor or both and finally that 
if the hirer fails to pay regularly in 
advance, the whole transaction shall be 
treated as one of hire without any option 
of purchase. 

On the other hand, the owner agrees that 
the hirer may terminate the agreement by 
delivering up the machine and accessories 
in good order to the owner and tbat the 
hirer may, at any time during the hire, 
become the purchaser of the machine and 
accessories by payments in oash of the 
prise endorsed on the agreement, provided 
the payments of hire are regularly and 
duly made. 

Lastly, the “guarantor” agrees in son- 
sideration of the foregoing to guarantee the 
dus payment of any sum or sums of money 
which may become payable to the owner 
under the agreement, 

In Civil Revision No. 70 of 1915 the 
Company, in addition to suing the hirer 
and the guarantor, also sued a third per- 
son, one Fazl Karim, for recovery of the 
machine on the allegation that the hirer 
Rahmat Ullah had sold the mashine un- 
lawfully to Piyare Lal and that Piyare 
Lal had sold it in turn to Faz] Karim. 

The Judge, Small Cause Court, has, by 
a process of somewhat subtle reasoning, 
held that these contracts which on their 
face appear to be contrasts of hiring and 
letting are in reality transagtions of sale, 
or, as the learned Judge expresses it, “under 
the hidden words of the agreement is a 
contract not visible at the outset to which 
no obligee would consent.” Upon the view 
taken by him, he has granted plaintiff a 
decree for the balance of money due from 
the hirers up to the amount of Rs. 87, 
that being the price of the machine as 
endorsed on the agreement. He has fur-” 
ther dismissed the suit as against Fazl 
Karim on the ground that Rahmat Ullah 
became the owner of the machine under 
the terms of the contract and was, there- 
fore, competent to sell it to Fazl Karim. 
In all the cases it is not denied that the 
so-called rent for the machines was not 
paid regularly in accordance with the terms 
of the contrast, ad 

The question whether contracts of this 
kind are contracts of hiring and letting 
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with an option of sale, or are transactions 
of sale has been authoritatively settled by 
the decision of the House of Lords in the 
well known case of Helby v. Matthews (1), 
and this very contract has come before 
the Bombay High Court for consideration 
and ben treated as one of hiring and 
letting. [See Gopal Tukaram v. Sorabji 
Nusserwanjt (2).] I have no hesitation, 
therefore, in holding that the contrasts 
are of hire and do not amount to sales. 
The question then arises whether the plaint- 
iff ig entitled to claim the full amount 
due under the ‘terms of each contract for 
the monthly hire of the machines. The 
value of these machines is Rs. &7 but 
that appears to me to be no reason why 
plaintiff should not be entitled to recover 
the full amount which the defendant has 
agreed to pay for the monthly hire of the 
particular machine. If he has kept it and 
used it for a long period but has failed 
to comply with the terms of his contract 
and to pay the hire regularly in advance, 
he is legally liable to fulfil the terms of 
his contract. There is no question here 
of compensation for the breach of a son- 
tract within the meaning and for the pur- 
pose of sections 73 and 74 of the Con- 
tract Act, and the amount which is 
olaimed from the defendant is the amount 
due from him under the express and 
specific terms of his undertaking. I, there- 
fore, hold that plaintiff company ia in each 
case entitled to the decree for which it 
prays against the hirer and the guarantor 
jointly and severally. — 
As regards the claim against Fazl Karim, 
Civil Revision No. 70 of 1915, Mr, Ghulam 
Rasul on behalf of that defendant denies 
that the machine in his possession waa 
the machine which Rahmat Ullah obtained 
from the plaintiff company. There is no 
” definite evidence upon the record, as it 
stands, to prove this fact, but for this 
omission plaintiff company 18 hardly to 
blame, inasmuch as Fazl Karim did not 
appear in the lower Court. Assuming, 
however, for the present that the machine 
ig the same, L am of opinion that Faz 
Karim acquired no good title to the machine 
which ha, obtained at atime when Rahmat 


1995) A. C.471 at p. 475; 6t L. J. Q. B. 465; 
u% ra an L. T. 841; 43 WUR. 581; 60 J. P. 20, 


= (2) 8 Bom, Ij R. 871, 
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Ullah was still mərely the hirer of it 
and had not exercised the opticn of purchas- 
ing it from the plaintiff company. [See 
Helby v. Matthews (1). ] 

Section 108, Exception I, of the Con- 
tract Act would not help Fazal Karim, 
inasmuch as that exception does not apply 
where there is only a qualified posses- 
sion such as a hirer of goods has. [See 
Greenwood and Oo. v. Holquette (3).] But 
before a final decision can be given with 
regard to Fazl Karim’s liability, an en- 
quiry must be made whether the machine - 
in his possession is the same that was 
hired by Rahmat Ullah and for this pur- 
pose I shall have to remand this petition 
for final disposal to the Judge Small 
Cause Court. | might here remark that 
the plaintiff company do not wish to press 
their claims against Rahmat Ullah and 
his guarantor for the reason3 given by 
a Obedulla in Civil Revision No. 11 of 

D. 

The resnlt then is that I accept the 
petitions for revision in Cases Nos. 68 and 
71 and grant plaintiff a decree for the 
full amount slaimed aguinst the respective 
defendants’ jointly and severally, and that 
as regards Civil Revision No. 70 of 1915, 
I remand the case to the Judge Small 
Cause Court for inquiry and disposal upon 
the point above stated. I make no order as 
to costs, 

Petitions Nos. 68 and 71 accepted. 
Case remanded in Petition No. 71. 


(3) 12 B. L. R. 42; 20 W, R. 467. 





CALCUTTA HIGH COURT. 
APPHAL FROM APPELLATE ORDER No, 147 or 
1917. 

May 21, 1918. 

Presant:—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr, 

Shaikh GOLAM KHALIK~Decase-nouper 

me — APPELLANT 
VETSUS 
TASARDAK KHAN AND oraers—Jopament. 
DEBTORS— RESPONDENTS, 


Succession Certificate Act (VIL of 1889), s. 16~ 
Execution of decree —One of several heirs of deceased 
sd 
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decree-kolder obtaining succession certificate, whether 
can execute decree--Judgment.debtor, whether can go 
behind succession certificate, 

Where one of the heirs of a deceased decree- 
holder obtains a succession cortificato in respect of 
the decree he is entitled to maintain an application 
for the execution of the decree, and the judgment- 
debtor cannot go behind the terms of the succession 
certificate. [p. 892, col. 1.) 

Appeal against the order of the Dis- 
triot Judge, Midnapore, dated the 14th 
December 1916, affirming that of the 
Munsif of Contai, dated the 13th May 1916. 

FACTS appear from the judgment. 

Babu Saroda Charan Maily, for the Appel- 
lant.-The decree-holder is the appellant. The 
-present appellant’s father, having obtained 
a decree against the respondents, died 
‘leaving several heirs, but this decree which 
is now sought to be executed and several 
other properties were given to the appellant 
by a deed of gift. The appellant then 
applied to the District Judge fora sertifi- 
‘gate under the provisions of section 6 of the 
Succession Certificate Act to collect debts left 
by his father, to which the other heirs did 
not object. The appellant obtained the 
certificate and then made this application 
to execute this decree. The respondent 
objected to the execution on the ground 
that the appellant alone is not competent 
to execnte the decree when there are 
severalother heirs of the deceased decree- 
holder. The learned Distrist Judge was 
clearly wrong in holding that the appellant 
alone was not competent fo execute the 
decree and realize the decretal amount even 
though he had obtained the certificate. Under 
section 7, sub-section (4), of Ast VII of 1889 
the appellant was competent to execute the 
‘decree. Section 16 also shows that the 
certificate is conclusive, See also Order 
XXI, rule 15, of the Civil Procedure Code, 
which lays down the procedure to be fol- 
lowed when the application for execution 
is made by one out of several decree-holders. 

Babu Sita Ram Banerjee, for the Respond- 
ents. —Ths mere fact that the applicant 
alone obtained the succession certificate does 
not entitle him to execute the dearee ob- 
tained when there are several other” heirs 
of the deceased decree-holder. „Refers to 
section 7 ofthe Succession Certificate Act. 
No difficulty would arise if the other heirs 
. „are brought on the record. 

The next point is that the decree sought 
to be executed is barred by limitation, as has 
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Sol 


been found by the Court of first Instance, 
because limitation would run from the date 
of default. 

Then again the lower Appellate Court has 
not dealt with a point found by the Court 
of firat instance in favour of the respond- 
ents, wz, that the deceased judgment- 
debtor left no assets and that the respondents 
are not in possession of any property left 
by him and so the decree cannot be exe- 
cuted as against the present respondents, d 

Babu Saroda Oharan Maity, in reply. 

JUDGMENT, 

FLETCHER, J.—This is an appeal by the 
decres-holder against the decgision of the 
learned District Judge of Midnapore, dated 
the 14th December 1916, affirming the 
decision of the Munsif of Contai. The 
appeal is preferred against an order passed 
In an execution case and the points raised 
are these: First of all, the question arose 
whether the present appellant was entitled 
to maintain the present application. The 
The appellant is the son 
of the original decree-holder, He is not 
the only son or the only heir, but after 
the death of his father he made an appli- 
sation under the provisions of the Succession 
Certificate Act, to which he made the other 
heirs of his deceased father parties, as to 


‘the grant of a certificate in order to entitle 
him to obtain the particular decreta] amount. 


He alleged in his application that he was 
the only person entitled to thig judgment- 
debt. Section 4of the Succession Certificata Act 
provides that no Court shall pass a decree 
against a debtor of a deceased person for 
payment of his debt to a person claiming 
to be entitled to the effects of the deceased 
person or to any part thereof except on 
the production by the person so claiming 
amongst other things, of a certificate granted 
under that Act. It is quite ‘clear that the 


-Act contemplates the production of a certi- 


ficate granted to a person who olaims to 
be entitled to a part of the effects of a 
deceased person. Section 6 deals with the 
mode of the application. Section 7 deals with 
the procedure on the application, The first 
sub-section speaks about the service of 
notices. The second sub-section provides 
that when the Court decideg the right 
thereto, that is, to the certificate, to belong 
to the applicant, it shall make an order 
for the grant of the certificate to him, That 
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is what happened in the present case. 
Sub-sestion (4) provides that where there 
are more applicants than one for a certificate 
and it appears to the Court that more than 
one ofsuch applicants have a right to the 
certificate, the Court may grant a certificate 
to either orany of them. Ther somes section 
16 which states the effect of the 
certificate, and that is that it is conclusive 
as against the person liable to pay the 
~ debt and that it shall notwithstanding 
any contravention of section 1, sub-section (4), 
or other defect, afford full indemnity to all 
such persons as regards all payments made 
or dealings had in good faith. In the present 
oase, the learned District Judge, in my 
opinion, was dlearly wrong on those provisions 
in holding that the judgment debtors were 
entitled to go behind the terms of the 
sertificate. It seems to me that on that 
point the ,judgment of the learned Judge 
cannot be supported. 

The second question raised is the question 

of limitation. It seems to me that the 
learned District Judge was clearly right in 
-Kolding that the acceptance of the instal- 
ment after default must be taken to have 
-waived the deoree-holder's right to recover 
‘the whole amount dueon the decree. 
-~ The last point that has been raised in 
this appeal is the third point thai was 
raised before the Munsif, namely, that the 
respondents to this appeal alleged that they 
were not in possession of any of the assets 
or the estate of the deceased judgment- 
debtor and that the land that had been 
attached did not form part of ber estate ; 
and it was also alleged that the deceased 
-jndgment-debtor had died without leaving 
any property. That point has not been 
dealt with by the learned District Judge, 
although it was dealt with by the Munsif. 
The case must, therefore, go back to the 
fearned District Judge for him to determine 
the last objection raised by the respondents 
to the present appeal, Costs will abide 
the reanlt of the re-hearing by the learned 
District Judge. We assess the hearing fee 
in this Court at two gold mohurs, 

SHAMSUL HUDA, J.—I agree. 

Ouse remanded. 
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PATNA HIGH COURT. 
ApreaL FROM APPELLATE ORDER No, 2580x 1917. 
July 2, 1918. 
Present: —Mr. Justice Mullick and Mr. Justice 
Thornbill, 
BOUKAI SAHU—Dsoige-HOLDER~ 
APPELLANT 
VErTsUus 
Sakhk MOSAHEB ALI AND OTHERS — 


JUDGMENT DEBTORS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIF, 
y. 6—Mortgage decree—Personal decree, application 
for—Morigagor, whether can raire objection not ajudi- 
cated upon in mortgage suit——Suiis Valuation Act (VII 
of 1887), x 11—Valuation of suit—Jurisdiction— 
Objection, whether can be taken before High Sourt. 

Plaintiff obtained a mortgage decree against the 
defendant which, however, made no mention of the 
plaintifi’s right to proceed under Order XXXIV, 
rule 6, of the Civil Procedure Code. The sale-proceeds 
of the mortgaged property did not prove sufficient 
to satisfy the decree and the plaintiff made an 
application under Order XXXIV, rule 6. The 
defendant objected that part of the amount covered 
by the decree was barred at the time of the institu- 
tion of the suit: 

Held, that the defendant was not estopped from 
raising the objection inasmuch as it had not been 
adjudicated upon in the suit. Tp. §93, col, 1.] 

Where an objection to the pecuniary jurisdiction 
of the lower Appellate Court based on the valuation 
of the suit is not raised before that Court and the 
jurisdiction of that Court is accepted, the objection 
cannot be raised for the first time before the High 
Court. [p. 893, col. 2.] 

Appealfrom a decision of the District 
Judge, Purreah, 

Mr: Sivanarain Bose, for the Appellant. 

Mr, Sadhanshu Kumar Miira, for the Re- 


spondents. 


JUDGMENT. 

Motiuick, J.—The plaintiff sued upon a 
mortgage and obtained an ez parte pre- 
liminary deoree in the following terms: 
“The plaintiffs claim being proved it is 
ordered that the snit be decreed ex parte 
with costs and interest at 6 percent. The 
defendants shall pay the decretal amount 
within six months from to-day. In default 
of payment the mortgaged property shkall 
be sold in satisfaction of the decree”’. 

It is alleged that the sale of the mort- 
gaged property has not satisfied the desree 
and the plaintiff desires to proceed under 
Order XXXIV, rule 6, Civil Procedure Code, 
‘against the other properties of the judgment- 
debtors. Now the Subordinate Judge declin- 
ed to allow the judgment debtors’ objection 
in regard to this application and to ga 
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into the question whether part of the amount 
covered by the decree was not barred at 
the time of the institution of the suit. The 
District Judge in appeal has come to a 
different conclusion and he thinks that 
as the judgment-debtors had no opportunity 
of adducing evidence upon this point in the 
trial of the mortgage suit, it is open to 
them in the proeeeding under Order XXXIV, 
rule 6, to raise this point. In my opinion 
the learned District Judge is right. The 
decree made by the Subordinate Judge 
makes no mention of the  plaiatifi’s 
right to recover against the other properties 
of the mortgagors, although the plaint son- 
tained a prayer to this effect, I do not, 
in these circumstances, see how there san 
be any estoppel against the mortgagors. It 
is true that they had an opportunity of raising 
the defence that they now wish to raise 
and did, not do so, but nevertheless the 
Court’s decree was not founded upon the 
allegation of the plaintiff as regards his 
rights to recover from the other properties 
and there can be, in my opinion, no estoppel 
either legal or equitable which would prevent 
the judgment-debtors from asking for an 
adjudication upon a point, which was not 
then adjudicated. This disposes of the merits 
of the appeal. 

A somewhat technical argument was 
next ad¥Yanced as regards jurisdiction. It 
is said that the suif was valued by the 
plaintiff at Rs. 4,999-15-0 and there was in 
the plaint a prayer for interest pendente 
lite. It is to be noted that the plaintiff 
was careful to keep the value under Rs. 5,600, 
but it is contended that the real value of 
the suit was over Rs. 5,000 and the defend. 
ants ought to have appealed not to the 
District. Judge, but to the High Court. 
The valuation of the suit must be taken 
upon the value which the plaintiff put 
upon his own plaint He did not value the 
interest pendente lite which he claimed nor 
does it appear that the Court took any 
notice of the prayer, because I do not find 
any mention in the decree of it. The ques- 
tion as to what is the actual value of the 
claim is a question of fact, and we ‘have 
no evidence before us to show that the 
valuation was more than Rs. 5,000 and 
so it was accepted without any objection 
by any party in the Court of the District 
Judge. Therefore, we have no materials 
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here for holding that the valuation exceeded 
Rs. 5,000 and the principle of Gulab Khan 
v. Abdul Wahab Khan (|) does not apply. 
Moreover, section 11 of the Suits Valuation 
Act seems to bean answer to the present. 
contention in appeal. The contention not 
having been raised at any stage in the 
Courts below and the jurisdiction of the. 
District Judge having been accepted, we 
do not think it is open to the appellant. 
to raise it now for the first time in the, 
High Court. The appeal, therefore, will be. 
dismissed with costs. 
THORNHILL, J.—-I agree. 
Appeal dismissed, 


(1) 31 C. 365; 8 C. W. N, 233. 





ALLAHABAD HIGH COURT, 
Civiu Reviston No, 182 or 1917, 
April 3, 1918. 

Present :—Justice Sir P. O. Banerji, Kr., 
and Mr. Justice Tudball. 
CHATURI SINGH—Purarntire 
— APPLICANT 
versus 
RAMIA AND ANOTHER— DEFENDANTS 


— Opposite PARTY. i 

Civil Procedure Code (Act V of 1908), s. 24 (4)— 
Provincial Small Causes Courte Act (IX of 1887); s. 
35-—-Small cause suit, transfer of, from Sub-J udge with 
Small Cause powers to Munsif with no such powers, 
effect of—Appeal, whether lies, 

A suit to recover Rs. 273 upon a bond was filed. 
in the Court of a Sub-Judge who wasinvested with 
Small Cause powers up to Rs, 500. Whilst the suit 
was pending the Sub-Judge went on leave for a 
short period, and the officer who was appointed to 
act for him was invested with Small Cause powers 
only up to Rs. 250. The District Judge transferred. 
all suits of a Small Cause nature exceeding Rs. 260 
in value pending in the Sub-Judge’s Court to the 
Court of a Munsif who had no Small Cause powerg, 
The suit was consequently heard and decided by 
the Munsif: 

Held, that the suit was at the time of its transfer 
to the Court of the Munsif pending in a Court of 
Small Causes, and the Court to which is was trans- 
ferred must, under sub-section (4) of section 24. of 
the Civil Procedure Code, be deemed, as regards the 
suit to have been a Court of Small Causes and to 
have tried the suit as such, and that its decision Was, 
therefore, not appealable. [p. 894, col, 2; p. 896, col. 1.] 


Civil revision from an orger of the 
Second Additional Subordinate Judge, 
Aligarh. 


o 
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Mr. Peary Lal Banerjz, for the Appli- 
sané. 
Mr. Kailas Nath Katju, (for Mr. Sarat 


Qhandra Chaudhri), for the Opposite Party. 
JUDGMENT.—tThis application for revi- 
sion arises under the following circum- 
stances. A suit to recover Rs. 273 upon 
a bond was instituted in the Court of the 
first Additional Subordinate Judge of 


Aligarh who was invested with the jurisdio-. 


ation of a Court of Small Causes to try 
suits cognizable by a Court of Small Causes 
not exceeding Rs. 500 in value. Whilst 


the suit was pending on the Small Cause 


Court side of the Court, Mr. Shams-ud-din 
Khan, the presiding officer of the Court, 
proceeded on privilege leave for five 
weeks and made over charge of his office 
on November 17, 1916. Mr. Piarey Lal 


Chaturvedi was ‘aaipainted to act for’ him . 


as Subordinate Judge, but by an order of 
the 24th of November 1916 he was invested 
with the jurisdiction of Small Causes in 
respect of suits, the value of which did 
not exceed Rs. 250. On the 29th of Novem. 
ber 1916, the District Judge passed an 
order scanefortine to the Court of the 
Munsif of Haveli Aligarh, all suits pending 
in the Small Cause Court side of the 
Additional Subordinate Judge’s Court exceed- 
ing in value Rs, 250. 

The present suit was accordingly trans- 
ferred to the Court of the Munsif of 


Haveli Aligarh and was tried and desided . 


by him on 24th February 1917. From 
his decree an appeal was preferred by the 
plaintiff but a preliminary objection was 
taken to the hearing of the appeal on the 
‘ground that no appeal lay as the Court 
of the Munsif must be deemed to have 
been a Court of Small Causes for the 
purposes of the present suit, 
prevailed in the Court below which held 
that no appeal lay and on this ground 
dismissed it. 
this Court for revision of this order and 
it is oontended on his behalf that the suit 
must be deemed to have been tried by the 


Muosif as an ordinary suit sognizable in - 


the Munsif’s Court, that an appeal, there- 
fore, lay from the decree passed by him and 
that the Court below has wrongly refused to 
exercise juPisdiction. 

The case bas been ably aaa on both 
sides, and a large namber of rulings 
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150 of the Code 


ig applicable to this 


This objection’ 
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have ‘been cited. Whilst it is contended on 
behalf of the plaintiff that section 35 of 
the Provincial Small Cause Courts Act 
applies to the case and that the suit must 
be deemed to have been transferred to 
the Court of the Haveli Munsif from that 
of the Munsif of Koel in which the suit 
would. have been instituted, had there been 
no Court invested with the jurisdiction of 


-a Court of Small Causes and that conse- 


quently an appeal lay, it is urged for the 
party that at the time of its 
transfer, the suit was pending in a Court 
of Small Causes within the meaning of 
section 24 of the Code of Civil Procedure 
and was tried by the Munsif asa Small 
Cause Court suit, and thatin any case 
section 150 of the Code of Civil Procedure 
applies. 

Holding the view that we do, we do 
not deem it necessary to refer to or con- 


‘sider the, various rulings which have been 


In our opinion neither section 
of Civil Prosedure nor 
section 85 of the Small Cause Courts Act 
case. The business 
of the Court in which the suit was pending 
was not transferred to another Court, 


cited -to us. 


.nor did that Court cease to have jurisdic- 


tion with respect to that suit. As we have 
stated above, the suit was instituted in 
‘tthe Court of Mr. Shams-ud-din Khan who 
was invested with Small Cause Court juris- 
‘diction in suits np to the value of Rs. 800. 
‘When he proseeded on privilege leave a 
locum tenens “was appointed with powers to 
try suits of’ value not exceeding Rs. 250. 


: As regards suits the value of which exceed- 


ed that amount, no one was appointed to 
take his. place. Therefore the present suit, 
the value of which was Rs. 273, remained 
pending’ in the Court of Mr. Shams-nd-din 
Khan. By reason of his taking leave for 
a short period, he did not cease to be 
invested with the jurisdiction of a Small 
Cause’ Court Judge, and suits of value 
ranging from Rs. 260 to Rs. 500 must be 
deemed to have been pending in his Court. 
We, do- not agree with the contention 
that under section 35 of the Small 
Cause Ceurts Act, the suit should be regard- 
ed as having passed to the Court of the 
Munsif of Koel and been transferred from 
that Court.. The Court of the Munsif of 
Roel: was never seized of the case and no 
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proceeding in it was had in that Court. 
In our opinion the suit was, at the time 
of its transfer to the Court of the Munsif 
of Haveli, Aligarh, pending in a Court of 
‘Small Causes and the Court to which it was 
transferred, must under sub-section (4) of 
section 24 of the Code of Civil Procedure, 
be deemed to be a Court of Small Causes 
as regards this suit, and to have tried 
it as such. lts decision was, therefore, not 
appealable. reg 

It has been held in this Court in a 
number of cases that a Court invested with 
the jurisdiction of a Court of Small Causes is 
a Court of Small Causes within the meaning 


of section 24, and we sea no reason to. 


depart from this course of rulings, - 

We agree with the Court below in 
` holding that no appeal lay from the decree 
of the Munsif in this case and accordingly 
dismiss the application for revision -with 
costs. 

Application dismissed. 


CALCUTTA HIGH COURT, 
APPEALS FROM APPELLATE Decrees Nos. 2298 
AND 2592 or 1915. 

June 7, 1915. 

Present :—~Mr. Justice Fletcher and Justice 
Sir Syed Shamsnl Huda, Kr., 
MOHENDRA NATH SOW AND anoTHER— 
PLANTIKES— APPELLAN IS 
versus 


RAJANI KANTA SOW AND ANOTHER— 


DEraNDANTS— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 142— 
Chaukidari chakran lands, resumption of —Patnidar, 
suit by, for possession of resumed ltands—Discontinuance 
of possession—- Limitation. 

Where a patnidar is in possession of chaukidari 
chakran lands through receipt of the services per- 
formed by the chaukidars, such possession is dis- 
continued on resumption of the lands, Inasmuch as 
the services cease to be performed; so that a suit 
by the patnidar to recover possession of the resumed 
lands brought more than twelve yearse after tho 
date of the resumption is barred by time under 
Article 142 of Schedule I of the Limitation Act, 
[p. 897, col. 1.) 


Appeals against the decrees of the Dis- 


triot Judge of Burdwan, dated the Sth of 
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July 1916, affirming those of the Munsif, 
3rd Court at that place, dated the Sth of 
May 1915. 

FAOTS appear from the judgment. 

Babu Nagendra Nath Ghose (with him 
Babu Jyotish Chandra Pal), for the Appel- 
lants.—U p to March 1903 the old Chowkidars 
were in possession as trespassers, The suit 
was instituted on the 17th September 1914, 
The learned Judge in the lower Appellate 
Court says Article 142 of the Limitation 
Act applies. I say Article 144 applies. 
This is a case of adverse possession. I am 
clearly within 11 years of the time when 
the defendants came into possession and 
the District Judge was wrong in dismissing 
my suit on the ground of limitation, De- 
fendants got settlement of Madhyapara in 
Desember 1902. Even then I am within 
time. The defendants, in order to plead 
limitation, are to prove adverse possession 
for over 12 years. There are reported several 
eases with regard to Chakran lands. The 
latest ‘case is Rakhal Das v. Madhab 
Chandra (1) which says that suits forre- 
covery of possession of Chakran lands will 
be governed either by Article 142 or Article 
144 of the Limitation Ast. My oase is 
that we are entitled to the present Settle- 
ment along with the Maharaja of Burdwan. 
Let him take what he is taking, The 
other side cannot claim title throngh the 
Chowkidars and must establish adverse 
possession, Under Article 144 mere acquir- 
ing - title won’t do but it must be adverse, 
In 1307 B, S., če., in 1900 there was re- 
sumption. Up to the end of 1309 B.S, 
the Chowkidars were in possession, after 
which they were dispossessed and counting 
from that time I am within 11 years and 
odd months, and that saves limitation. 
The Maharaja never took actual possession 
and arrangements with the present Patni’ 
dars were made even when the Chowkidarg 
were in possession, 

[Fcercaer, J.—If the Maharaja had 
ae possession, you would have been done 
for. á 

Babu Mohendra Nath Roy (with him 
Babus Manmotha Nath Hoy, Basanta Kumar 
Bose, Bepin Behary Ghose IIT and Biraj Mohan 
Mozumdar), for the Respondents.—I submit 
that Article 142 should apply. I®the Patni 
includes the Chakran lands, then the 

(1) 8 Ind, Cas, 828; 15 ©. W, N, 61; 18 C. L. J, log: 


ad 
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Patnidars are the owners of these lands, 
It has been held by the Privy Counail 
that Chowkidari Chakran lands are Mal- 
guzari lands, of which the Zemindars are 
the owners, although they are inthe pos- 
session of public servants tc whom they can- 
not dismiss. This view has been laid down 
in Ranjit Singh v. Kali Dasi Debi (2), 
where it is held that resumption proceed- 
ings do not extinguish title. Hence the 
Patnidar is not only the owner of the land 
but by getting the services of the Chowki- 
dars who were in possession, he is also 
in possession. In view of such possession 
by receipt of the services he is in possession. 
Therefore in view of the decision in Ranjit 
Singh v, Kuli Dasi Debi (2), Articole 142 
will apply. 

Babu Nagendra Nath Ghose, in reply.— 
After the resumption the possession is not 
the same as before, for after it the Chowki- 
dar goes ont, A person against whom I am 
to sue must be in possession and my co- 


‘sharers must show that they had been in 


possession. The Privy Counoil decision 


. referred to by my learned friend does not 


speak- of possession at all but of title only, 
and your Lordships will be pleased to take 
into consideration what possession I had 
before the resumption. After resumption 
the Chowkidar’s possession is gone and it 
increases the ‘quantum of interest of the 
Aemindar. 
JUDGMENT. 
AprpeaL No. 2298, 


Frercagr, J.— This is an appeal preferred 
by the plaintiffs against the decision of the 
learned District Judge of Burdwan, afirm- 
ing the decision of the Munsif of the same 
place. The suit was brought to recover 
possession of an undivided share in are- 
sumed Chowkidari Chakran land included 
jn a Patni beld from the Maharaja. of 
Burdwan. The learned Judge of the lower 
Appellate Court has held that the Chowki- 
dari Chakran land was included in the 
Patni and that, therefore, the plaintiffs had 
a title to an undivided share in it. But 


he has held that the present plaintiffs’ suit 


is barred by limitation. That is the only 


(2) 40 Ind, Cas. 981; 21 O. W. N. 609; 32 M. L. J, 
565; 15 A, Led. 890; 25 0. L. J. 499; 19 Bom. L. R. 
462; 2 P. L. W. 1; (1917) M. W. N. 459; 6 L. W. 101; 
44 g. 841; 22 M. L, T, 489; 44, 1. A, 117 (P 0.). 


question we have got to sonsider-in this 
appeal. The learned Judge, [ think, is 
quite right when he states that there are 
two Articles material for consideration in 
this case, namely, Articles 142 and 144 of the 
First Schedule to the Indian Limitation Act, 
Article 144 I do not think in the sir. 
cumstances of the case can apply, because 
there is a difficulty about showing whether 
the title became adverse to the plaintiffs 
more than twelve years prior to the insti- 
tution of the suit, The judgment of the 
learned Judge has not been attempted to 
be supported on the provisions of Article 
144. But what is stated is this: that 
Article 142 applies. It is said that the 
suit ig a suit for possession of immoveable 
property of which the plaintiffs while in 
possession have been dispossessed or have 
discontinued the possession, and it is said 
that the plaintiffs in their plaint distinatly 
alleged that they were in possession of the 
Chowkidari Chakran land by having the 
right in lieu of the services of the Chowki- 
dars No doubt, the plaintiffs did make 
such an allegation. The question is whether 
such a possession is sufficient and whether 
that possession having some to an end, 
the plaintiffs have been out of possessicn 
for more than 12 years. prior to the insti- 
tution of the suit, I think it is quite 
clear that where the Chowkidari Chakran 
lands were found to be included in the Patni 
and the plaintiffs had been in possession, 
according to their own statement, by receipt 
of the services performed by the Chowki- 
dars, if was just as much possession as 
where the possession was by receipt of rent 
in cash or in kind or any other service, 
It seems to me quite clear that the plaint- 
iffs were in possession of these lands. In 
the third paragraph of their plaint, the 
plaintiffs accurately represent what was the 
nature of their possession. It is quite clear 
and it is not denied that that possession 


‘discontinued, and discontinued because the 


land having been resumed the Chowkidars 
refused to go out. They ceased to render 
their services, their services were not required 
and” the land was resumed, But they 
would not go out and, therefore, the plaint- 
iffs’ possession ceased. Did it cease. more 
than twelve years prior to the institution 


of the suit? The finding is that it did, 


In that view, it is quite clear that the 
4 


~ 


ee 
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oase falls within Article 142 of the First 
Schedule to the Indian Limitation Act. 
That Article 142 applies, “is obvious, 
The plaintiffs having been in passassion 
and having bsen dispossessed, it matters 
not whether the dispossession was by the 
present. defendants or anybody else. They 
have been out of possession for more than 
twelve years and Article 142 prevents them 
from proceeding with the suit. 

In the result, [ agree with - the conclusion 
arrived at by the learned Judge of the 
lower Appellate Court. The present appeal, 
therefore, faila and must be dismissed with 
costs to be paid only to the principal defend- 
ants, Babu Mohendranath Roy’s clients. 

Suamsot HUDA, J.—I agree. 

Appeat No. 2592. 

The judgment that we have just de- 
livered in Appeal No. 2293 will govern this 
case also. This appeal is also dismissed 
with costs to be paid to Babu Mohendra- 
nath Roy’s clients. 

Appeals dismissed, 


ALLAHABAD HIGH COURT. 

Seconp Civiu APPEAL No, 492 or 1916. , 
May 11, 1918. 
Present:--Mr. Justice Tadball and Mr. 

Justice A. Raoof. r 

BUDA SINGH—Prsistiry— 

APPELLANT 
versus 


RAM CHARRITTAR JATI—Derenpant 


— RESPONDENT, 

Mortgage of muafi zabti sarkari—Mortgage decree, 
sale in execution of —Mortgagor, claim of, as proprietor 
Revenue papers, entry in, as tenant—Aorigagee 
obtaining formal possession--Application for mutation, 
rejection of—Possession, suit for—Mortgagor, whether 
entitled to plead that hts interest was not saleable. 

A muafi sarkari owned by D having been resumed 
by Government became muafi zabti sarkari. D. sold 
half of it while the other half passed to his heir the 
defendant, who sold half of his.own share and mort- 
gaged the other half to the plaintiff. D.'s inteyest in 
the land being admittedly that of a proprietor, the 
plaintiff brought a suit against the defendant on 
the mortgage ‘and obtained a decree for sale, In 
oxecution, the defendant pleaded thatthe property 
was ancestral; it was,§{therefore, sold by the Collector 
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and purchased by the plaintiff. The defendant 
was not recorded in the khewat as proprietor of the 
mortgaged land but as tenant, the entry being ‘st» 
khud.’ The plaintiff having obtained formal posses- 
sion of the land applied to the Revenue Court for 
the removal of the defendants name and for the 
entry of his own name in the jamabandi. The 
defendant pleaded that the land being his sir he 
had acquired an ex-proprietery interest as tenant 
therein. The Revenue Court rejected the plaintiff's 
application, whereupon the plaintiff brought a suit 
asking for a decree for maintenance of possession or 
in the alternative for recovery of possession. 
The defendant pleaded that his original interest 
in the land was that of an occupancy tenant, that that 
interest was not transferable and that the plaintiff 
acquired no title by the sale: 

Held, that the defendant’s plea, that his original 
interest in the land was not saleable according to 
law, ought to have been raiséd in the course of the 
previous civil suit on the basis of tho mortgage, 
and that not having raised it then he was precluded 
from raising it in the present suit, [p. 898, col. 2.] 


. Second appeal from a decree of the District 
Judge, Ghazipur. 

Mr. M. L. Agarwala, for the Appellant. 

Mr. Janki Prasad, for the Respondent, 

JUDGMENT,—This is a plaintiff’s appeal 
and the facts out of which it has arisen 
are as follows: — 

One Din Dayal was the owner of 47 
bighas 9 biswas muafi sarkari in the village 
in question, This revenue-free holding was 


’ resumed by Government and it became what 


is called muafi zabt: sarkari. On the 3lst of 
March 1887, Din Dayal sold half to Sheo 
Harak. Sheo Harak sold this to Jagdeo. The 
other half passed to the heir of Din Dayal, 
namely, the defendant-respondent Ram 
Charittar. He sold ono half of this half 
to the plaintiff on the 29th of September 
1907, and he mortgaged the other half to the 
plaintiff. It ia admitted bafore us that 
Din Dayal olaimed a proprietary interest in 
the land. The plaintiff brought a suit upon 
his mortgage and obtained a deoree for 
sale. He applied in execution for sale of 
the property. Ram Charittar pleaded that 
tbe- property was aucestral and that it 
ought to be sold through the -Collestor, 
His plea was suscessful and the desree 
was transferred for execution to the 
Collestor; the property owas sold and 
purshased by the plaintiff and the decree 
entered a3 satished. The plaintif then 
applied for and obtained formal de- 
livery of possession. Then tho plgintifi’s 
diffisulty arose. The proprietary interest 
whish was mortgaged ani sold was not 
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recorded in the khewat but in the khafauni 
jamaband:, Ram Charittar was recorded 
as in possession of the land in the aapasity 
of a tenant, the entry being in the words 
“str khud.” The plaintiff applied to the 
Revenne Court for the removal of Ram 
Charittar’s name and the entry of his 
name in place thereof in the jamaband:. 
Ram Charittar pleaded in defence that 
the land was his sex land, that he had 
acquired an ex-proprietary right as tenant 
therein, and that. his name should remain 
recorded. The Revenue Court came to the 
conslusion that the original interest of Ram 
Charittar inthe land was that of a tenant 
with occupancy rights. It assordingly 
rejected the plaintifi’s application, where- 
upon the plaintiff brought the present suit 
in which he asks for a desree for 
maintenance of possession or in the alternative, 
for possession if he be found not to be in 
possession. The Court of first instance gave 
the plaintiff a decree for possession as an 
auction-purchaser of resumed muaft land as 
entered in the relief and declared that 
the decision of the Revenue Court was 
invalid and not binding upon the plaintiff, 
In, paragraph 1 of the plaint the plaintiff 
stated as follows:— The defendant is a 
hereditary muafidar of the. resumed muafi 
land situated in Mauza. Banjri, Perganah 
‘Bhadaon, granted by the Government. He 
has been, as such, in possession of the 
same,” 

This was clearly an allegation of proprietary 
interest. 

In paragraph 1 of the written statement 
the defendant replied as follows,— 

“The particulars set forth in paragraph 
1 of the plaint are admitted.” 

In paragraph 5 of the written statement, 
however, the defendant pleaded that his 
original interest in the land was that 
of an occupancy tenant, that that interest 
was not transferable, hence the plaintiff by 
the sale acquired no title whatsoever. His 
claim for possession of the land was 
improper and should be dismissed. In 
paragraph €, however, he pleaded in the 
alternative that if according to the plaintiff's 
pllegation (which he had made in 
paragraph 1 of his written statement 
alreadygadmitied to ba correct) the land 
claimed was muaf, then it was his (the 
defendant’s) str land and he by reason of 
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a subsequent sale had acquired the interest 
of an ex-proprietary tenant therein and that, 
therefore, he was not liable to ejectment 
in the suit as brought by the plaintiff. 

The Court of first instance held that the 
defendant had a proprietary interest in 
the land and that the decision of the 
Revenue Court in mutation proceedings 
was wrong and it gave the plaintiff a decree, 
as we have stated above, for proprietary 
possession as auction- purchaser. 

The defendant appealed. He again pleaded 
in the alternative: (1) that his right waa 
not saleable under the law, and secondly, 
that if be had a saleable right then he 
was an ex-proprietary tenant and as such 
not liable to ejesctment from the land by 
this suit. His appeal was allowed. The 
plaintiff appeals. The first plea taken, 
and it has considerable force, is, that it 
is not now open to the defendant to raise 
the plea that his original interest in this: 
land was not saleable according to law; 
that this wasa plea which, if he wished 
to raise, be ought to have raised in 
the course of the previous civil suit on the 
basis of the mortgage; that he at no time 
raised it, not even in execution proceedings, 
and that it is no longer open to him to 
raise it. We think that this is correct, 
Mr, Janaki Prasad on behalf of the də- 
fendant-respondent also states that the 
position which he takes up on behalf of 
his client is that his client’s interest in 
this land was a proprietary interest ; that 
it was his client’s sir land and that he now 
holds the land with the right of an ex- 
proprietary tenant and as such is liable 
to pay rent but not to ejectment in the 
present suit. The Court below has come 
to a finding that the defendant was 
originally an occupancy fenant of this land, 
that he had no transferable right and 
that the plaintiff acquired no title by the 
decree and the sale thereunder. It has 
given no reason whatsoever for its decision. 
In view of the plea taken up before us 
that it is no longer open to the defendant 
to raise this plea (and this we think is 
a good plea) and also in view of the 
positign taken up by the defendaut-respond- 
ent’s Counsel inthe case, the decision in 
this suit must go upon the assumption that 
the defendant’s original interest in the 
land was a proprietary interest whioh was 
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mortgaged, sold in execution of the desree 
and. purchased by the plaintiff. Therefore, 
if simply remains to be seen whether the 
defendant's claim to be an  ex-proprietary 
tenant is a good one. That will depend 
upon the question as to whether the land 
in suit was the defendant’s sir land at 
the time that the sale took place. We, 
therefore, remit to the Court below the fol- 
lowing issue:— 

Assuming that the defendant’s original 
right was a proprietary interest at the 
date of the sale and purchase by the 
plaintiff, was this land the defendant's sir 
within the meaning of the law ? 

The parties will be allowed to give 
fresh evidence on this issue, We allow 
ten days on receipt of the findings for 
filing objections. 





-FINAL JUDGMENT.—The finding of the 
Court is that the land in dispute has not been 
proved to ba the defendant’s str within the 
meaning of the law. No objection has 
been filed, The result, therefore, is, that the 
appeal must succeed. We allow the appeal, 
set aside the decree of the lower Appellate 
Court and restore the decree of the Court 
of : first instance. The plaintiff will receive 
his costs throughout, 

Appeal allowed, 


CALCUTTA HIGH COURT. : 
APPEALS FROM APPELLATE Deceges Nos. 641, 
963, 964, 965, 966 anD 967 or 1916. 
Jae 5, 1918, 

Present:—Mr. Justice Fletcher and Justice 
Sir Syed Shamsnl Huda, Kr. 
Tas SECRETARY or STATE ror INDIA 
in COUNCIL—~Direnpant—-AppeLLANtT 
versus 
In Nos. 641, 964 anp 965 or 1916 
LAKHI NARAIN DAS AND ornsers— 
PLAINTIFES— RESPONDENTS. 
In Nos, 963, 966 anp 967 oF 1916 
GANGA NARAIN BHUNIA AND orgers— 


—PLAINTIFFS— RESPONDENTS. 2 
Bengal Tenancy Act (VII B. C. of 1886), s. 104H, 
suit eander—Limitation —Haclusion of tinte during 
which notice given to Secretary of State was current— 
Civil Procedure Code (Act V of 1908), s. 80. 


In filing a suit against the Secretary of State- 


for India under section 104H of the Bengal Tenancy 
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Act the plaintiff is not entitled to exclude from the 
period of limitation provided by that section the 
period of two months daring which a notice given 
to the Secretary of State under section 80 of the 
Civil Procedure Code is current. [p. 900, col. 1.] 


Appeals against the decrees of the District 
Judge, Midnapur, dated the 30th of 
September 1915, modifying those of the 
Subordinate Judge, 2nd Court of that District, 
dated the 15th of August and 3lst July 1913, 

FACTS appear from the judgment, 

Babu Ram Charan Mitter, for the Appellant. 
—Ipn two of the six appeals, viz, appeals 
Nos. 641 and 964 the question of limitation 
arises: In these two cases the suit was 
instituted beyond the time allowed by the 
Bengal Terancy Ast, which is six months 
only. The Court of Appeal below was olear- 
ly in error in excluding the two months 
sovered by the notice to the Secretary of 
State under section 80 of the Civil Procedure 
Code. Refers to Secretary of State v. Ganga- 
dhar Nanda (1), 

In the other cases the decision of the 
lower Appellate Court appears to be sorrect 
and no question cf limitation arises as the 
suits were filed within six months. 

Babu Shib Chander Palit (with him Babu 
Khirode Narain Bhuiyan), for the Respondents 
in Appeals Nos. 966 and 967, submitted that 
the enhancement at the rate of twelve annas 
a bigha was not fair and equitable. 

Babu ham Chandra Mitter, in reply, sub- 
mitted that the enhancement was only at 
the rate of two.annas a rupee and as 
such it was fair and equitable. 

Babu Sarada Charan Maity, for the Respon- 
dents in Appeal No. 964, 

JUDGMENT. 
Nos 641 anp 964 or 1916. 

Appeal No. 641 and Appeal No. 964, 
inso far as they relate to the Jands of 
Mouzahs Madhabila and Haturia Delbar, 
must be allowed. The suits relating to these 
lands were brought under the provisions, 
of section 104H of the Bengal Tenancy 
Act. Thetime limited for bringing such a 
suit is by the terms of the section six 
months from the date of the publication 
of the Record of Rights. In these cases, 
the suits were clearly brought beyond that 
time and the ground on which the learned 
Judge of the lower Appellate Court has 
held that these suits were in timg is that, 


(1) 45 Ind, Cas. 228; 27 O. L, Jd, 374, 
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-in his view, the plaintiffs were entitled to 
exclude the two months, during which the 
notices that were served under section 80 of 


the Code of Civil Procedure were current, ` 


from thesix months mentioned in section 104H 
of the Bengal Tenanoy Act. That view 
is clearly wrong as the decisions of this 
Court show. We may refer in particular 
to the decision of this Court in the case 
of Secretary of State v, Gangadhar Nanda (1). 

As regards the lands of Mouzah Naruabila, 
one of the properties fo Appeal No. 964, 
the suit was brought iñitime. This appeal 
must, therefore, stand dismissed as regards 
that Monuzah. 

In the result, Appeal No. 641 is allowed, 
Appeal No. 964 in so far as it relates to 
Mouzahs Madhabila and Haturia Delbar 
must also be allowed; but in so far as the 
said Appeal No. 964 relates to Mouzah 
Narubila, it must be dismissed. We make 
no order as to costs in Appeal No. 964 
either in this Court or in the Court below. 
In Appeal No. 641, the appellant will get 
costs in this Court as well as in the Courts 
below. 

Nos. 963, 965, 966 anp £67 or 1616. 

These appeals are dismissed on the clear 
findings of fact made by the learned Judge 
of the lower Appellate Court. The respond- 
ents in the appeals ik whieh they have 
appeared will get their, costs. 

Cross-objections were filed by the re- 
spondents in Appeals Ncs. 966 and 967, 
Those respondents considered that tke very 
clear judgment of the learned District 
Judge fixing the fair and equitable rent of 
the land at 12 annas a bigha meant that 
. the rent had gotto be increased from the 
old rate by 12 annas a bigha. lt means 
nothing of the sort. It means what it 
says. The cross-objections are, therefore, 


dismissed with costs. 
E Order accordingly. 
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ALLAHABAD HIGH COURT, 
Fixst Civin APPBAL No. 151 or 191s. 
May 9, 1918. 

Present: — Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Tudball. 
SUNDAR KUN WAR— PLAINTIF — 
APPELLANT 
versus 
RAM GHULAM AND OTHERS — DEFENDANTS 

: — RESPONDENTS. 

Custom—Pre-emption—Wajib-ul-arz, entry in, con- 
struction of —Mortgage by conditional sale—Foreclosure, 
whether “sale.” ‘ 

In 1895 defendant obtained a mortgage by con- 
ditional sale of a certain property from its owner. 
In 1902 he obtained a decree for foreclosure which 
was made absolute in 1911, and shortly afterwards 
he obtained possession of the property. In 1914 
the plaintiff instituted a suit for possession of the 
property by pre-emption by virtue of a custom set 
forth in the following clause of the wajib-ul-arz:—"If 
a pattidar wants to transfer his share by sale or 
mortgage, he should do so first to another pattiday 
of the same thok, and in case of his refusal to the 
pattidars of another thok of the village:" 

Held, (1) that the deed of 1895 was a “mortgage,” 
that the plaintiff's right to step into the shoes of 
the mortgagee, therefore, arose in 1895, and that the 
plaintiff having failed to enforce that right could 
not revive it on the foreclosure of the property. [p. 


902, col. 2.] 
(2) that the “sale” referred to in the wajtb-wl-arz 


was the ordinary voluntary sale which a co-sharer 
makes, and that under the circumstances of the 
present case, although the mortgagee eventually 
became the owner of the property, there never was 
a “gale” of the nature referred to in the wajib-ul-arz 
so as to give rise to aright of pre-emption in favour 
of the plaintiff. [p. 901, cols, 1 & 2.) 

First appeal from a decree of the Subordi- 
nate Judge, Mainpuri. 

The Hon’ble Dr. Tej Bahadur Sapru and Mr. 
J. M. Banerjee, for the Appellant. 

Mr. B. H. O’Oonor, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for pre-emption. The facts may be 
very shortly stated. In the year 1894 the 
owner of the property mortgaged it. There 
had been two prior mortgages in 1892 and 
1843. The mortgage of 1894 was a con- 
solidation of these mortgages with a tur- 
ther advance. This mortgage was again 
consolidated by a last mortgage in the year 
1895. This mortgage will be found print- 
ad ab page 9 of the respondents’ book. 
It was in form what is called a simple 
mortgag$’, except for the last clause which 
provided that if the period mentioned in 
the mortgage expired and the money had 
not been: paid up the document should be 
sale. In the year 1906 a 
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suit was instituted on this document treat- 
ing it as a mortgage by conditional sale 
nd a decree for foreclosure was obtained. 
This decree was made absolute in the year 
1911, and shortly after that the deeree- 
holder mortgagee obtained. possession, In 
the year 1914 tbe present suit was insti- 
tuted, the plaintif claiming to get posses- 
sion of the property by virtue of a custom 
set forth in the wajzb-ul-arzes appertaining 
to the varions villages. The Court below 
dismissed the plaintiff’s suit. The pre-emptor 
has appealed. 

The enstom as recorded in the several 
wajtb-ul-arzes does uot materially differ 
from the wajib-ul-arz for Mauza Patti 
Yakubpur. It is as follows:—-‘If a pattidar 
wants to transfer his share by sale or 
mortgage, he should do so first to another 
patttdar of the same thok, and in case of 
his refusal to the patizdars of another thok 
of the village. If he (the pattidar) wants 
to sell his share to a stranger by entering 
an excessive and fictitious price, the patiidur 
having the right of pre-emption shall be 
entitled to acquire that property on pay- 
ment of the price awarded by the arbitra- 
tors appointed privately or by the Court.” 

We think (subject to what may be said 
having regard to certain authorities which 
have been quoted) that the question which 
the Court had to consider was whether 
or not the plaintiff proved by this record 
the existence of a custom which entitl- 
ed him to get possession of the property 
under the circumstances of the present 
ease as set forth above. We may here 
point out that the mortgages in the present 
case were made after the passing of the 
Transfer of Property Act. Even assuming 
that the mortgage of 1895 was in reality 
a mortgage by sonditional sale as defined 
by section 58 of the Transfer of Property 
Act, it was one of the modes recognised 
by the Act itself by whioh an‘ owner 
mortgages his property. If one reads again 
the extract fromthe wajib-ul-arz, which we 
have quoted above,it can hardly be doubted 
that the sale referred to in the wajzb-ul arz 
was the ordinary voluntary sale Which a 
co-sharer makes. ‘This is elear from the 
language of the wo7b ul are itself. It 
begins by stating that if he “wishes,” 
which we take to mean “has necegsity” 
to sell, he must do sq to another patfidgr 
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in the same thok, ete. Again the referencs® 
to price shows that the sale referred to was 
the voluntary sale of the co-sharer. It he was 
observing the custom, the moment he wanted 
to sell his duty would be to go to the other 
co-sharers as recorded in the wajzb-ul-arz. The 
very same remark will apply to the 
mortgage. If the transaction was a mort- 
gage then his duty, if he observed 
the custom, was to first ask the other” 
co-sharers if they would take a mortgage of 
the property. In either ease it would 
seem that the right of the pre-emptor in case 
of non-observance of the oustom was to 
step into the shoes of the vendee in the 
case of a sale and. in case of a mort- 
gage to step into the shoes of the mort- 
gagee. Now let us consider for a moment 
what the pre-emptor did in the present 
case. He never sought to step into the 
shoes of the mortgagees of 1592 and 
1893. He never sought to step into the 
shoes of the mortgagees of 1894 and 1895. 
He waited until about three years after 
the defendant had obtained possession of 
the property in due course of law through 
the intervention of theCourt, and the suit 
was brought something like nineteen or 
twenty years after the latest mortgage 
transaction. We are perfectly satisfied that 
the plaintiff in the present oase failed to 
prove by the produetion of these extracts 
from the wajib ul-arzes the existence of a 
custom which gave him a right to get 
the property under these circumstances. 
It is true no doubt that the mortgagee 
eventually became the owner of the pro. 
perty but there never was a “sale” of the 
nature referred to in the wajib-ul-arz. 

A great difficulty is created in the case 
by the ruling of the Full Bench in the 
oase of Alu Prasad v. ukhan (1). In 
that case the mortgage had been made 
prior to the passing of the Transfer of Pro- 
perty Act of 1882. The majority of the 
Court inthe oase no doubt held that the 
pre-emptor had a right of pre-mortgagse 
when the original transaction took place, 
and that he had a further right of pre- 
emption when that mortgage ripened into 
a complete sale after the expiration of 
the period of grace which «as “prescribed 
for by the Regulation. The case was argued 

(1) 3A. 610; A. W.N. (1881) 31; 2 Ind. Dec. 
(N. 8.) 329, 
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before’ that Bensh on a different basis 
from the arguments in this Court. We 
think that the decision of the Court must 
have reference to the custom which the 
Court finds to exist in each casa, and if 
in the present case after considering the 
evidence we do not believe, or do not 
consider, a custom to be “proved” (see 
definition in the Evidence Act of the 
“bxpression “proved”) to exist which en- 
titles the pre-emptor to get the property 
under the circumstances of the present 
case, we are not bound simply by reason 
of the Full Bench case to give tho plaint- 
iff a deoree. We may mention here as 
having a distinct bearing upon the ques- 
tion of the existence or non-existence of 
such a custom a case which was decided by 
this Bench, namely, Second Appeal No. 252 
of 1911, decided on the 7th of July 1911 
[Raja Ram Singh v. Paras Ram Singh (2)]. 
In that case the custom as recorded in the 
wajrb-ul-arz expressly provided for pre-.emp- 
tion upon ordinary sale and conditional 
gale. The record was as follows : — 

“If any co-sharer wishes to sell son- 
ditionally or absolutely his share be can 
transfer it for tho price that may be 
offered him by others, first to a near co- 
sharer, next to other co-sharers in the 
pattz, and in case of their refusal to his 
near co-sharers in another pattt, should 
they also refuse, then to others in the 
mahal and lastly to a stranger. Jf the 
share of any co-sharer be mortgaged or 
sold conditionally to a stranger and he 
be unable to redeem then any of the oo- 
sharers in his patti may, tf the term of the 
morigaged share ts about to expire, pay up 
the money and take possession and when 
the mortgagor or his heir has paid the 
money in accordance with the oondition of 
the deed between the original mortgagor 
and the oo-sharer with title he may enter 
into possession,” 

We were also referred to a desision of 
their Lordships of the Privy Council in 
which, under circumstances very like the 
present, the pre-emptor got a deoree for 
‘pre-emption. The only question, however, 
which was argued before their Lordships 
of the Privy Council] was one of limitation, 
namely, the Article cf the Limitation Aot 
which was applicable to the cireumstances 
(2) 11 Ind, Oas, 628. 
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of the case, and they simply held that 
Article 120 governed that case because 
physical possession -was an impossibility, 
Finding as we do in accordance with the 
Court of first instance that no custom was 
proved entitling the plaintiff under the 
circumstances of the present case to get 
the property by pre-emption, we think 
that fhe deerea of the Covrt below was 
quite correct. In our opinion the deed of 
1895, made as it was after the passing of 
the Transfer of Property Act, was a 
iá 

mortgage” and the plaintiff's right arose 
in 1835 to step into the shoes of the 
mortgagee. 


We accordingly dismiss the appeal with 
costs, 


Appeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Civet Reviston No. 298 or 1916. 
August 31, 1917. 

Present: —Mr. Stanyon, A. J. C. 
Musammat PUHPI BAI AND ANOTHER — 
Dareypants— APPLICANTS 

, VETsEUs 
Musammat ANSUYA BAI—Ptaintire— 


NON- APPLICANT. 

Civil Procedure Code (Act V of 1908), O. XXIII, +, 
3, Sch. IZ, para. 16—Arbitration—Reference, private, in 
pending suit, whether competent—Award, whether 
amounts to adjustment—Precedents, value of —Subordi- 
nate Courts bound to follow decisions of Judicial 
Commissioner's Court, 

The parties to a pending litigation are not com- 
petent, without any reference to the Court, to refer 
the subject-matter of that litigation to private 
arbitration, and having obtained an award thereon 
to seek the assistance of the Court in having the 
same filed and enforced by a decree. [p. 904, col. 2.] 

Neither an agreement to refer, without the inter- 
vention of the Court, the subject-matter of a 
pending suit, nor a disputed award made thereon 
also without the intervention of the Court, can be 
brought within the purview of rule 3 of Order XXIII 
of the Civil Procedure. Code. [p. 905, col. 1.] 

While it is open to the subordinate Courts in the 
Central Provinces to assist themselves on questions 
of law bya study of.the rulings ofall the High 
Courts in india published in any authorised series 
of reports, they are absolutely bound, irrespective of 
their own opinion and the dissentient opinion of any 
other High Court, by the decisions on such questions 
of the Judicial Commissioner's Court while such 
decisigns are not expressly overruled by the para- 
mount authority, namely, His Majesty in Council, 
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The subordinate Courts have no option to choose 
between a decision of the Judicial Commissioner’s 
Oourt, published or unpublished in the local or any 
other law reports, and the decision of any other 
High Court in India or Burma. [p. 903, col. 2.5 


Application for revision of the order of 
the Divisional Judge, Chhattisgarh Division, 
dated the 10th November 1916, arising out 
of Suit No. 80 of 1914, desided by the Sub- 
Judge, Raipur, dated the 10th Ostober 1916. 

Dr. H. S. Gour, for the Applicants. 

Mr. J. C. Ghosh, for the Non-Applicant. 

ORDER.-—The suit ont of which 
this applisation has arisen was filed by 
the plaintiff against two defendants on the 
2nd May 1914 in the Court of the Sub- 
Judge of Raipur. It was proceeded 
with in due course, and the trial was 
approaching conclusion, when on the 28th 
of October 1914 the second defendaut put 
in an application stating that his dispute 
with the plaintiff had been referred to 
arbitration, and an award had been made, 
and asking that the suit be dismissed. The 
plaintiff repudiated and disputed the alleged 
arbitration and award, and made a pre- 
liminary objection that the parties were 
insompetent to carry out an arbitration 
behind the bask of the Court sonserning 
a matter sub judice of the Court. The 
Sub-Judge disposed of this objestion on 
the lith May 1915, holding that the par. 
ties to a pending suit are sompetent, 
without any reference to the Court, to 
refer the subject-matter of the suit to 
private arbitration and that the alleged 
award should not be rejected on that 
ground. Thereafter, the first Court proceeded 
with an enquiry into the merits of the 
plaintiff's objections to the filing of the 
award. Meanwhile the plaintiff appealed 
in the Court of the Divisional ‘Judge 
against the order of the 14th May 1915, 
and the learned Divisional Judge entertain- 
ed the appeal on the ground that the 
order was one falling within the purview 
of section 104 (f) of the Code of Civil 
Procedure, 1908, and holding that the 
parties to a pending suit are not com- 
petent to refer the subject-matter of the 
suit to a private arbitration beygnd the 
control of the Court, be reversed the order 
appealed from, and directed that the award 
should be rejected and the trial of the 
suit concluded by the Subordinate Judge. 
Thereupon, both -defendants applied to 
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this Court for revision of this order of 
the Divisional Judge on the ground, 
enter alra, that it was premature. That 
was Civil Revision No. 276 of 1915, and 
‘I desided it on the 25th Maroh 41916. 
Upon the sole ground that the appeal to 
the Divisional Court was premature I set 
aside the order of that Court as ultra vires 
and dirested that the Subordinate Judge 
should continue his proceedings on the 
application to file the award until he had % 
made an appeslable order. On the case 
going back, the Subordinate Judge made 
an order that the award should be filed. 
From that order an appeal was properly 
made to the Divisional Judge, who main- 
tained his former view of the law, and 
again directed the rejection of the award 
and the sonclusion of the trial by the 
Court. The defendants have again applied 
to this Court to revise this order, and 
the case is now ripe for the decisicn of 
the question whether the parties to a 
pending litigation are sompetent, without 
any reference to the Court, to refer the 
subject-matter of that litigation to private 
arbitration, and, having obtained an award 
thereon, to seek the assistance of the Court 
in having the same filed and enforced by 
a decree, 


The learned Divisional Judge is quite 
correct in saying that this question is 
res integra so far as this Court is con- 
cerned; but some of the remarks mada 
by the Judge in his judgment now under 
consideration make it expedient to point 
out that while if is open to the subordinate 
Courts in these Provinces to assist them- 
selves on questions of law by a study cf 
the rulings of all the High Courts in 
India published in any authorised series 
of reports, they are absolutely bound, . 
irrespective of their own opinion and the 
dissentient opinion of any other Indian High 
Court, by the decisions on such questions of 
this Court, while sush decisions are not ex- 
pressly overruled by the paramount authority, 
namely, His Majesty in Council. The 
subordinate Courts have no option to 
choose between a desision of this Court, 
published or unpublished in the local or 
any other law reports, and the decision 
of any other High Court jn India op 
Burma. 
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The case of Kaluram v. Ram Dayal (1) bad 
no bearing whatever upon the question at 
issue in this case, and the citation of it 
was purely misleading. Similarly, in my 
order in Civil Revision No. 276 of 1915, 
1 expressly abstained from recording any 
opinion thereon. I have now given my best 
consideration to the question at issne, and 
I find that the authorities are all one 
way. The case of Ghulam Khan v. Muhammad 
Hassan (L) contains an obiter dictum of 
their Lordships of the Privy Counoil upon 
the conatruction ard effect of the pro: 
visions of the Code-of Civil Procedure, 
1882, relating to arbitration, But that 
dictum, obiter though it be, forms a aseful 
guide to the Courts in this country in 
construing the provisions ofthe present Code 
of Civil Procedure on the same subject. In 
Venkatachellam Reddi v. Rungiuh Reddi (3) it 
was held that an agreement to refer fo 
arbitration a pending litigation made 
without the intervention of the Court can- 
not be filed under paragraph 17 of the 
Second Schedule to the said Code. It seems 
to follow from this that where an award 
has been made privately upon the basis 
of such an agreement, that award is equally 
inadmissible for treatment by the Court 
under the schedule. This indeed was ex- 
pressly held by the Bombay High Court 
in the recent case of Vyankatesh 
Mahadev vy. Ramchandra Krishna (4), 
Beaman, J., pronounced a very clear and 
cogent judgment upon the question, and 
I may say at once that I conour with 
every word written by him. No doubt, in a 
later case from the same tribunal, namely, 
Shavaksha Dinsha Davar v. T'yab Haji Ayub 
(5), Macleod, J., at page 390* seems to have 
thought that an arbitration between the 
parties to a suit, without an order of the 
Court, somes under the provisions of the 
‘said schedule which deal with arbitrations 
without the intervention of the Conrt. 
But, with due respest, I prefer the judgment 


of Peaman, J., in the earlier case as a more 

(1) 3 Ind. Cas. 65; 5 N. L R. 107. 

(2) 29 C. 167; 6 C. W. N. 226; 29 I. A. 51; 12 M. L. 
J. 77; 4 Bom. L R. 164; 8 Bar. P. 0. J. 164; 25 P, R. 
1902 (P. C.). s 

(3) 12 Ind. Cas. 372; 86 M. 353; 21 M. L. J. 990; 10 
M. L, T. 248; (1911) 2 M. W. N. 249, 

(4) 27 Inde Cas. 46; 38 B. 687; 16 Bom. L. R. 653. 

(5) 37 Ind. (as. 140; 40 B. 386; 18 Bom. L, R. E59, 
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correct exposition of the law. ], therefore, hold 
that the parties in the present case were not 
competent to refer the subject-matter of 
the suit to arbitration without the anthor- 
ity of the Court, so as to bind the Court 
and obtain its assistance in enforcing the 
resulting award. I do not mean to say 
that once a suit has been instituted the 
parties are, in any way, prevented from 
making a settlement of it ont of Court. 
Such settlements may take the form of 
a direct agreement disposing of the suit, 
in which case the Court will give effect 
to that agreement under Order XXIII, rule 
3, of the Civil Procedure Code, But if the 
private adjustment takes the form cf 
referring the subject-matter of the suit 
to arbitration, the parties can only have 
the assistance of the Court in carrying 
out that adjustment by adopting the pro- 
cedure provided by the first 16 paragrapbs of 
the Second Schedule. They are not bound to 
seek the assistance of the Court, and, there- 
fore, they may sarry out all the arbitration 
proceedings withont the intervention of the 
Court. But in that case they must 
make their own arrangements not only 
for having the award made, but also for 
its execution. In the present case, the 
parties are said to have made an agreement 
to refer, and to have had the proceed- 
ings hy the arbitrators carried out in pur- 
snance of that agreement without the 
sanction or intervention of the Court. The 
award which is said to have been made 
is, therefore, not one which the Court can 
recognise, at all events while it is disput- 
ed, No procedure under the Second Schedule 
ig allowable in respeat of such an arbitration 
award, 

Next comes the question whether an 
award of this kind can be treated as an 
agreement adjusting the suit for the purposes 
of Order XXIII, rule 3, of the Codes of Civil 
Procedure. As to this, the authorities are 
again one way only. In Tincowry Dey 
v. Fakir Chand Dey (6) and in all the cases 
already cited above, the view is unanimous 
that neither an agreement to refer to 
arbitration, nor a disputed award concerning 
the sobject-matter of a pending suit, 
constitutes such an agreement or adjustment 
as is contemplated by Order XXIII, rule 3, 
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Where the parties to a pending litigation 
privately refer the subject matter of the 
lis to arbitration, and, without ‘any 
intervention by the Court, obtain an award 
which they both accept as valid and binding, 
it may be possible to argue that such an 
award, agreed to by both parties, might 
properly form the basis of procedure under 
Order XXIII, rule 3. But that is a point 
which is not before me and which, therefore, 
I do not decide. I do decide that neither 
-an agreement to refer, without the interven- 
tion of the Court, the subject matter of 
a pending suit, nor a disputed award made 
thereon, also without the intervention of 
the Court, oan ‘be’ brought within the 
purview of that rule. For these reasons 
the decision of the Divisional Judge seems 
to me to be perfectly correct. But even had 
it been otherwise, it represents a view of 
the law well within the jurisdiction of the 
Judge and unaffected by any irregularity 
of procedure. Hence, even if I had taken 
a view different from that of the learned 
Judge, that would have been no ground for 
interference in revision under section 115 
of the Code of Civil Procedure, 

Therefore, this application is dismissed 
with costs. I allow Rs. 30 as Pleader’s fees 
in this Court. - 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Second Ovir APPRAL No. 710 cr 1916. 
April 20, 1918. 

Present :—Sir Henry Richards, Kr., 
Chief Justice, and Justice Sir P.C. 
Banerji, Kt. 

NAULAKHI KUAR AND cTHERs—- 
DEFENDANTS— APPELLANTS 
versus 
JAI KISHEN SINGH—Ptatntirr— 
RESPONDENT. 

Hindu Law—Gift to female —Donee, estate taken by— 
Grant, construction of— “Malik”, meaning of. ° 

A grant should be construed rather in favour of 
the grantee thanin favour of the grant8r. Up. 905, 

. 2. . 
E : deed of grant the use ofthe word “malik” 
alone, unless there is something definite to the 
contrary in the surrounding ciroumstauces to qualify 
the meaning of the expression, indicates an absolute 
estate. [p. 905, col. 2. s 
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In a deed of gift by a Hindu in favour of a lady 
the donee was described as “malik mustaqil.” There 
were no surrounding circumstances to indicate that 
the donor wished the donee to take a mere life-estate. 

Held, that the donee took an absolute estate under 
the deed of gift. [p. 905, col. 2,] 


Second appeal from a decree of the 
District Judge, Azamgarh, reversing that 
of the Subordinate Judge. 

Mr. 8. N. Gupta, for Dr, Surendra Nath 
Sen, for the Appellants. 

Mr, Lalit Mohan Banerji (with him tho 
Hon’ble Dr. Tej Bahadur Sapru and Mr. J. M. 
Banerji), for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff for a 
declaration of his title to certain property. 
On the findings the only question which 
is open to consideration is whether or not 
Musammat Naulakhi Kunwar took an 
absolute estate under a deed of gift 
executed by one Dirgaj Singh. The Court 
of first instance dismissed the plaintiff’s 
suit. The lower Appellate Court held 
that on the true construction of the deed 
of gift, the lady took only'a life-estate. 
Under the terms of the deed the lady is 
made absolute owner. The words used are 
“malik mustaqil.” Their Lordships of the 
Privy Counsil held in the case of Suraj- 
mani v. Rabi Nath Ojha (1) that the word 


' “malik” alone, unless there were something 


definite to the contrary in the surrounding 
circumstances to qualify the meaning of 
the expression, indicates an absolute estate, 
Here we have the word “mali” followed by 
the word “mustaqil,” which even makes it 
stronger. The learned District Judge seems 
to have treated Dirgaj Singh as if he had 
been a pardanashin lady. He says that 
Dirgaj Singh may not have been aware 
of the meaning of the expression malik 
mustaqil. We cannot agree with this line 
of reasoning. The grant should he 
construed rather in favour of the grantee 
than of the grantor. Admittedly Dirgaj 
Singh had sufficient estate in him to enable 
him to make a full grant to the Musammat, 
There are absolutely no surroanding ciroum- 
stances to indicate that the donor wished 
the lady to take a mere life-estate. He 
does not say in the deed that she is to 
have it only for her life, nor does he even 


(1) 80 A. 84; 5 A. L. J. 67; 12 0. W. N, 231; 18 M. 
L. J. 7; 10 Bom. L. R. 59% 7 C., L. J. 131; 3 M. L. T. 
144; 35 I, A, 17 (P, C,). i 
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Say that she is to have no power of 
alienation. We think that the learned 
District Judge was wrong in the view 
that he took of the sconstrnetion of the 
deed of gift. The result is that we allow 
the appeal, set aside the desree of the 
lower Appellate Court and restore the 
decree of the Court of first instance with 
costa in all Courts. 


v 


Appeal allowed, 





PUNJAB CHIEF COURT. 
= First CiviL Appeats Nos. 2381 ann 2382 
or 1913. 
April 22, 1915. 

l Present :—Mr, Justice Chevis. 
UMAR BAKHSH ANP ANOTHER — PLAINTIFFS 
— APPELLANTS 
VETSUS 
Tar SECRETARY or STATE 
—~ DEFENDANT— RESPONDENT. 


Land Acquisition Act (I of 1894), s.9—Claim for 
damages, whether entertainable—Market value at date 


of acquisition. 

Tn a suit for enhancement of compensation award- 
ed by the Collector for land acquired by a public 
body for a public purpose, a claim for damages for 
. severance cannot be entertained by the Civil Court 

unless it was originally made before the Collector. 


[p. 907, col. 2.) 
The question of the market value of land at the 


date of the acquisition does not depend on the result 
of the acquisition. [p. 907, col. 2.] 

First appeal from the order of the 
Divisional Judge, Hoshiarpur, dated the 
80th July 1913, upholding the award of 
the Collector. 

The Hon’ble Mr. Muhammad Shafi, the 
Hon’ble Bakhshi Sohan Lal and Mr. N. Q. 
Mehra, for the Appellants. 

The Assistant Legal Remembrancer, for the 
Respondent. 

JUDGMENT, 

s IN ArrrAL No. 2381 or 1913. 

This judgment will cover the connected 
appeal of Lala Thakur Das, No. 2382 of 
19138. The appellants Sheikh Umar 
Bakhsh and Lala Thakur Das are appeal- 
ing from the order of the Divisional 
Judge, Hoshiarpur, upholding the award 
of the Collector for certain land taken up 
for a mand: near the Hoshiarpur Railway 
Station. © 

Sheikh Umar Bakhsh’s land is two plots 
(sea the map marked by Divisional Judge as 
Exhibit 69) viz, No. 69, area 7 kanals 
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3 marlas, for which he has been allowed 
at Ks. 190 per kanal, and for which he 
claims at Rs. 250 per kanal, and No. 3, 
area 24 kanals 4 marlas, for which he 
has been allowed at Rs. 47-80 per kanal 
and for which he claims at Rs. 100 per 
kanal. 

Lala Thakur Das’s land is plots Nos, 
21, 22, and 23, area 15 kanals 6 marlas. For 
plots Nos. 21 and 22 (area 11 kanals and 4 
marlas) he has besn allowed at Rs. 47-8 0 
and for plot No. 23 (area 4 kanals 2 martas) 
at Rs. 28 per kanal. In his appeal (see 
ground No. 7) he slaims that the market 
value is not less than Rs, 190 per 
kanal, 

The appellants also claim damages for 
severance, but as no claim for compensa- 
tion on this account was made to the 
Collector (sea section 9 of the Act), it 
cannot be entertained by the Civil Court. 

Nothing has been said before me with 
regard to the valne of the trees. The 
only question that has been argued is the 
rate per kanal whicb should be allowed 
for the land 

The Divisional Judge has applied four 
teats, viz. sales, rents, land revenue and 
former judicial decisions, and has come to 
the conclusion that the Collestor’s rates 
are fair, 

I think the tests of rents and land revenue 
are not of much valuein dealing with these 
plots, as circumstances have altered of late. 
The advent of the Railway has undoubtedly 
made a good deal of difference, and I think 
that there can be no doubt that the 
town of Hoshiarpur is expanding in the 
direction of this land, and that land is 
going up in value. As to sales the 
Divisional Judge picks out the sales at 
the lowest, rates as his guide, saying that 
land near a city is never likely to be 
sold for less than its intrinsic value 
though it may often be sold for less than 
that value owing to special circumstances. 
But owing also to special cirsumstances 
land may surely be sometimes sold for 
less “than its real market value. For 
instance a man may have to realize in a 
hurry, and if he cannot afford to wait to 
get the full market value he often has to 
sell for maeh less. Or he may cell to a 
relation or a friênd on favourable terma. 
This $ what may have happened in the 
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case of Jalal Din, ‘who, in November 
1908, bought 2 kanals 


13 marlas maira 
land from Karim Bakhsh and in July 
1909 sold 2 kanals: 13 marloes of matra 


land, probably the same plot, to Suleman 
for only Rs. 50. There are sertain cases, 
however, in which small plots have been 
bought at high prises, eg., Sain Chumar 
- bought 4 marlas for Rs. 809 in October 
"1908, Where a man urgently wants a 
small piece of land for private purposes 
he frequently has to pay a good deal 
more than the market value, and I do 
not think such cases are of any use as 4 
guide to the market value of plots of any 
size. But really the murket value depends 
so much on the locality of the land that 
it is no wonder that such a difference in 
rates is to be found, and i 
useless to lock at instances unless we can 
fix the locality. 

The land in question is no doubt 
situated very near the Railway Station, 
and especially near to the Goods Station, 
while at the same time it is no great 
distance from the town. But of Sheikh 
Umar Bakhsh’s land plot No. 69 only adjoins 
the road; plot No. 3 is tucked away in the back, 
ground with no access to the road; and this 
plot is undoubtedly of far inferior value, 
Had all the land taken up belonged to 
the same owner, he might have said that all 
should be regarded as accessible as he sonld 
have made a feeder road, But it belongéd 


to many different owners. Had they 
sombined they might have formed a 
syndicate, in whioh case all the land 


might have been accessible, but no such 
syndicate seems ever to have been contemp- 
lated. 

I will first consider plot No. 69, favour- 
ably. situated and adjoining the road. In 
1908 Daulat Ram sold plots for a mandi 
(1 have marked the situation in blue 
pencil on the plan) after advertising that 
the Railway was coming, and his plota 
fetched an average price of Rs. 700 per 
kanal, But that mandi scheme has, not 
proved a success, and undoubtedly the 
vendees speculated wildly and paid absurdly 
high prices, so this sale is of little value, 


except perhaps to prove that the advent - 


of the Railway raised high hopes in people’s 
minds of a big boom in trade, hopes which „it 
is to be feared have only been realized 
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in part. But we have, I think a better 
instance in the oase of the land acqnired 
for the new Government Sshool in March 
1912, about 9 months before the land 
now in suit was taken up. This plot it 
will be seen is situated a little further 
from the Railway Station, but so much 
nearer to the city. Here Rs, 250 per 
kanal was allowed by the Chief Conrt 
for the front part, while for a back plot 
Rs. 287 was allowed, but this was for 
special reasons. On behalf of Government 
it is contended that Rs. 250 was really 
too high a rate, and that this Court 
made the error of allowing for a rise 
in market value likely to acerne instead 
of sonfining itself strictly to the evidence 
to see whether there was proof that a 
rise in market value had astually 
taken place. But seeing the favour- 
able situation I do not think it oan be 
said that Rs. 250 was too high a rate 
to allow. The -advent of the Railway 
must, 1 think, have inevitably caused an 
increase in the price of land so favour- 
ably situated. I am referred to the judg- 
ment of this Court in the Metcalfe Estate 
case (Civil Appeal No. 2483 cf 1913 | but 
there the land was acquired directly after . 
the Royal Proclamation, deelaring Delhi to ba 
the capital, had been made, and, as we 
said in our judgment, it took people some- 
time to recover their breath and to realize 
the importance of the change. This 
acquisition for the mandi was, however, 
over a year later than the acquisition of 
the Railway, and J, therefore, think there 
can be no doubt that prices must have 
gone up. Plot No, 69 is, I should say, just 
as well situated as the land taken up for 
the sshool, and I shall allow the same 
rate for it, z.e, Rs, 250 per kanal. 

Here I may remark that on behalf of 
Government it is sontended that the 
mandi has not been a success. This is 
hotly denied on behalf of Sheikh Umar 
Bakhsh, but 1 do not consider that the 
question of toe market value at date of 
adquisition depends on the result of the 
acquisition. As to the back plot No. 3 
with no access to the road, 1 should say 
that but for the mandi scheme this would 
never have had any value other than as 
a building site for many years to come, 
and here | can see no good ground for 
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holding that a higher rate should have 
been allowed. 

As to Lala Thakur Das's plot, Nos. 21, 
22 and 23, I note that what bas been 
acquired is the back part of a block 
which has a frontage on to the road. 
Had the front portion been acquired I 
should say the rate allowed should have 
been the same as for Sheikh Umar 
.Bakhsh’s front plot, te, Rs. 250 per 
“kanal. As only the back part has been 
taken up a less rate should be allowed, 
but seeing that the whole plot had access 
to the road I do not think Lala Thakur 
Das is at all unreasonable in asking 
Ras.. 190 per kanal. I do not forget that 
a small portion of Lala Thakur Das’s 
land is unculturable, but I presume this 
does not materially affect its value as a 
building site. 

The result. is that I aseept Sheikh 


Umar Bakhsh’s appeal so far as to raise 


the rate for plot No. 69 to Hs. 250 per 
kanal, thongh I decline to raise the rate 
on plot No. 3. Lala Thakur Das’s appeal 
is allowed, and the rate for his land is 
raised to Ks. 190 per kanal. The increase 
in the amounts to be allowed will be 
worked out in office, and Rs. 15 per cent. 
will be added for compulsory acquisition, 
and the amounts by which the awards 
have been increased will bear interest ab 
Rs. 6 per cent, per annum from date of 
acquisition till date of payment, The 
appellants will get costs in this Conrt 
saleulated on the extra prinsipal amounts 
allowed, including the 15 per cent. compen- 
sation. Their claims in tbe Divisional 
Judge’s Court were too extravagant,- and 
I direct that each party shall bear its 
own costs in that Court. 

The decree sheets when drawn up will 
ke submitted to Counsel on both sides for 
approval or objections before they are put 
up for my signature. 

APPRAL No. 2382 or 1913. 


Appeal allowed. For judgment see the- 


connected Appeal No. 2381 of 1913, 


Appeal No, 2381 portly allowed; 
Appeal No, 2382 decreed, 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decases Nos. 3189 
AND 3747 or 1913. 

April 15, 1918, 

Present; Justice Sir Charles Chitty, KT., 

_ and Mr. Justice Smither. 
S.A. No. 3189 or 1913 
KRISHNA GOPAL BHOWMIK anp 
ANOTAERR— PLAINTIFES— A PPELLANT3 
versus 
HEM CHANDRA BAIRAGI ano OTHERS — 
DEFENDANTS — RESPONDENTS. 
S. A. No. 3747 or 1918. 
MEA NANI DEBI—Ptarntizre— 
APPELLANT 
versus 
HEM CHANDRA BAIRAGI AND OTHERS— 


DEFENbaNTS— RESPONDENTS, 

Eaecution~-Sale certificate, particulars given in, 
whether can be corrected by reference to boundaries 
given m plaint—Accretion, suit for—Finding that 
accretion took place before execution sale in which 
plaintif purchased, effect of. 

The particulars given in asale certificate cannot 
be corrected by reference tothe boundaries given 
in the plaint. [p. 909, col. 1.] 

Plaintiff brought a suit for a declaration of title 
to some lands, alleging that they had accreted to 
the ryoti jamui lands which he had purchased at an 
execution sale. It was found thatthe lands had re- 
formed many years before the plaintiff’s purchase: 

Held, that the plaintiff was not entitled to a decree 
declaring his rights to the lands. [p. 909, col. J.] 


, Appeals against the decrees of the District 
Judge of Nadia, dated the 30th June 1913, 
reversing those of the Munsif, Ist Court, 
Kushtia, dated the 29th August 1912, 

Babu Rupendra Kumar Mitter, for the 
Appellants. 

Babu Manmotha Nath Mookerjee and Satin- 
dra Nath Mookerjee, for the Respondents. 

JUDGMENT. 

Cutty, J..—This is an appeal by the 
plaintiffs and arises out of a suit brought 
by them to recover khas possession of 
certain land, on a declaration that it is 
contiguous accretion to raiyati jamas 
land held by them and that an order 
attaching the land under section 146, 
Criminal Procedure Code, may be set aide: 
The suit was decreed by the Munsif but 
dismisse@ on appeal by the Vistrict Judge. 
An appeal by the plaintiffs to this Court 
was allowed by D. Chatterjee and Walmsley, 
JJ., but that judgment wss set aside by 
Walmsley, J, onreview and the appeal 
restorsd to the file. It is noteworthy 
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that the grounds on which the review 
was granted have not been pressed before 
us, but the case has been re argued on 
much the same lines as at the former 
hearing. If is now conceded that mo 
question arises as to section 4 of Regu- 
lation XI of 1825 as put forward in 
ground (7) in the application for review. 
The real question is whether the lands 
in dispute were included in the austion- 
sale of 1903 at which the plaintiff’s 
predecessor, Ananda Chandra Bhowmik, was 
admittedly the purchaser. The facts now 
admitted or found and as to which there 
is no dispute are as follows :— 

In 1290 (1883) a jami of 224 bighas 
was found in favour of Sadek Sheikh at 
an annual rent of Rs, 25-2. These lands 
were held ty Sadek and after him by 
his heirs Hanif Sheikh and _ others. 
Against them in 1903 the 10-anna &-pies 
maliks brought a suif for their share of 
the rent and obtained a decree. In execn- 
tion the 2/3rd share of the jama was 
brought to sale and purchased by Ananda 
Chandra Bhowmik. About the same time 
the 5-annas 4-pies maliks obtained a decree 
against Hanif Sheikh and others in a 
title suit (No. 1506 of 1902). In execu- 
fion of that decree the whole jama was 
brougtt to sale and purchased by Khetra 
Nath Mozumdar, husband of Ichhya Moyi 
Debi, plaintif-appellant in Second Appeal 
No. 3747 of 1913. The purchasers“ at 
these two sales came to terms and the 
rental and area of the jama were divided 
between them in the proportion of 2/3rds and 
1/8rd. It should be stated that the lands 
now in dispute had acereted to tke jamai 
lands some time before the auction-sales 
of 1903. It should also be borne in mind 
that the decrees above mentioned being 
money decrees only, the right, title and 
interest of the judgment debtors in the 
property sold passed to the purchasers. 
The Munsif held that that included the 
accreted lands now iu dispute. The Dis- 
triot Judge on appeal was of the opposite 
opinion. The only question in the ease 
is whether or not the lands in suit passed 
by the sale. The records of the execution 
cases of 1902 and 1903 have unfortunately 
baen destroyed. All that we have before 
us is the sale certificates ‘(Exhibits 13 and 
14). No doubt in these the northern 
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. boundary of the lands sold is said to be 


the river Gorai but it is the northern 
boundry of 223 bighas and not of them 
plus the accreted lands. Though I do 
not think that the learned District Judge 
was right in correcting the particulars 
given in the sale certificates by the 
boundaries given in the plaint in the rent 
was wrong 
in concluding that what was sold was the 
22% bighas and not the accreted land as 
well. . 6 

If the plaintiffs were to be given a 
decree for these acoreted lands, it would 
not be for the reasons set out in the 
plaint, Though the date of the accretion 
is not distinctly stated in the plaint, it 
can only be read as alleging the accretion 
to have taken place after the plaintiffs’ 
purchase, and they pray for a declaration 
that the disputed land is the contiguous 
accretion to the ratyati jamas land owned 
and held by them. It has been found that 
these lands re-formed many years before tha 
plaintiffs’ purchase, so that the plaintiffs 
are now making what is in effect a new 
case, , 
I am of opinion that the appeal should 
be dismissed with costs, including the 
costs of the first hearing and the review. 

This judgment governs. Second Appeal 
No. 3747 of 1913, in .whieh ‘a similar order 
is passed, 

SMITAER, J.—I agree that these appeals 
should be dismissed with gosts. 

Appeals dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT, š 
Seconp OiviL Arrear No. 68 or 1915. 
Desember 5, 1915. 
Present:—Mr, Stanyon, A. J. C, 
RATNOO — DeRENDANT — APPELLANT 
Versus 
NABIDAD KHAN—Puatytier—. 


RESPONDENT. 
Landlord and tenant—Tenanoy, contract of, when 
can be inferred, : 
A contract of tenancy like any ofher contract 
may be either express or implied. [p, 910, col. 2.] 
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Where a tenant openly breaks up waste land 
adjoining his holding with the knowledge of the land- 
lord, who allows him to spend money and labour 
on the land and himself stands by and signs the 
jamabandis which record the cultivator as a tenant 
although not yet fixed with rent, it is reasonable 


to infer that the cultivation is with the landlord’s - 


consent, That makes the cultivator a licensee in 
the first instance; and where the cultivation and 
improvement go on for a number of years con- 
tinuously and the landlord does not object to the 
cultivator being shown as a tenant in the village 
papers, a contract of tenancy may be implied. [p. 910, 
col, 2.] 

Appeal from the decree of the Court of 
the District Judge, Seoni, dated the llth 
November 1914, in Civil Appeal No, 84 of 
1914, 


Mr, A. J. Balm, for the Appellant. 
Mr. S. R. Pandit, for the Respondent, 


JUDGMENT.—The judgment of the first 
Court in this case is very superficial and 
ill-considered; the so-called judgment of the 
lower Appellate Court is no judgmeut at 
all. The learned Connsel for the respondent 
properly conceded before me that the case 
must go back, The District Judge is wholly 
wrong when he says that there is no evidence 
onthe record in proof of the defendant’s 
tenant right over fields Nos. 75 and 76. The 
jamabandi copies filed and the patwarz called 
by the plaintiff show that the defendant 
has regularly and openly sultivated these 
plots since 1905. The suit to eject him 
by the plaintiff, who had recently become 
the proprietor of the land, was instituted 
on the 8rd April 1917. The defendant has 
been entered in the village records as the 
tenantof these plots for nine years. In 
some of the Ę1egords it is noted that he 
pays uo rent for them. That is the 
meaning of the words “ bila lagan”, not, 
as hastily assumed by the first Court, that 
the defendant was a trespasser. In some 
years the fields appear as part of the 
defendant’s ordinary tenancy holding with- 
out any remarks, and the defendant has 
prcduced an original parcha, granted to 
him by a Revenue Officer apparently in 
connection with a partition of the village 
or of the holding and, therefore, called a 
partition parcha (Exhibit -D-3), in which 
Nos. 75 and 76 are shown to be part of 
the defendant’s ordinary tenancy area. To 
state that this is no evidence of tenancy, as 
stated inethe so-called judgment of the 
lower Appellate Couri, is to misrepresent 
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the facts of the case. A contract of tenancy 
like any other contract may be implied as 
well as express. There are numerous oases 
in which agricultural tenants clandestinely 
encroach on lands outside their holdings. 
When that happens they are properly 
ejected on the suit of their landlords. Bat 
there are cases where tenants openly break 
waste land adjoining their holdings, 
with the knowledge and frequently with 
the oral consent, which cannot be proved, 
of their landlords. If they are permitted 
to do this by labour, tillage, expenditure 
of money, to improve the soil and makes 
ib a valuable source of income while the 
landlord stands by and signs the jama- 
bandis which show the cultivator as a 
tenant albeit one not yet fixed with rent, 
it is reasonable to infer that the cultivation 
is with the Jlandlord’s  sonsent. That 
makes the cultivator a licensee in the first 
instance. But where cultivation and im- 
provement of the land have gone on for a 
number of years sontinuously and the land- 
lord kas not objected to the  sultivator 
being shown as a tenant in the village 
records a contract of tenancy may be implied. 
Each case. as if comes up requires careful 
attention and inquiry before it can be 
justly desided whether the cultivator is 
a trespasser, a licensee ora tenant. The 
patwart deposed falsely and the first Court 
found erronsously that the tenant’s liability 
to pay 8 annas more in rent began. with the 
lease of No. 225 in 1909. Exhibit D shows 
No, 225 with its 8 annas in 1906-07,. and 
Nos. 75 and 76 as without rent. Hxhibit P-1 
for 1909-10 shows 2 annas 6 pies increased 
against No, 219 and nothing against No. 225, 
Exhibits D-2 and D-3 show no rent. These 
details suggest arrangements from time to 
time with the landlord’s consent. The case 
requires proper enquiry and trial. It has 
not yet received that treatment and it must, 
therefore, go bask in order that facts may 
be properly ascertained and the law 
correctly applied to them. I have no wish 
to prejadice the trial on the merits in any 
way, but a man who has cultivated land- 
for 9 years and under the eyes of the land- 
lord is entitled to something better than 
the summary disposing of his plea made 
by the lower Appellate Court. If the land- 
lord is entitled to protection against the 
encroaching tenant who eats into his land, 
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the cultivator is also entitled to proteation 
against the landlord who allows him to 
expend money and labour for years in 
converting barren waste into fertile soil, and 
then seeks to rob him of all the fruits of 
the process by summarily ejecting him. The 
appeal is allowed and the deoree of the 
lower Appellate Court is reversed and the 
Gases remanded to that Court for disposal 
according to law with advertense to the 
above remarks. There will be no refund 
of Court fees. Costs here and hitherto will 
abide the result. 
Appeal allowed. 


CALCUTTA HIGH COURT., 
APPEAL FROM APPELLATA ORDER No, 188 oF 
1913, 

June 5, 1918. 
Present:—Justice Sir John Woodroffe, Kr. 
and Mr. Justice Smither. 
BAKSH ALL SARKAR AND OTHERS—- 

J UDGMENT-LEBTORS——APPELLANTS 

7 versus 
SARAT CHANDRA ROY CHAUDHURY 
AND OTHERS—-])RORER-HOLDURS-— HESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, 
vr, 4, 12—Execution—Joint decree—Appeal by- judg- 
ment-lebtor~Death of one respondent—Legal repres 
sentatives not brought on record, effect of. 

Where in an appeal relating to the execution ef 
a joint decree one of .the decree-holders-respond- 
ents dies and his legal representatives are not brought 
on the record within the prescribed period, the 
appeal cannot proceed against the surviving respond- 
euts alone. 

Appeal against the order of the District 
Judge, Dacsa, dated the 23rd September 
1912. 

FACTS.—The judgment-debtors were the 
appellants in the High Court. The appeal 
arose out of an order passed in execution 
proceedings. flaintiffs-desree-holders were 
the landlords and they got a joint rent- 
decree against the defendants-judgment- 
debtors. The judgment-debtors contended 
that the execution was barred by limitation, 
the application for execution not having 
been made within three years. “The lower 
Court, however, decided in favour of the 
plaintiffs-decree-holders. While the appeal 
to the High Court preferred by the judgment- 
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debtors was pending in the lower Appellate 
Court, one of the decree-holders died and 
the judgment-debtors did not bring the 
heirs of the deceased on the record within 
six months. On. behalf of the plaintiffs. 
respondents it was contended that the 
decree being a joint decree and one of 
the decree-holders who died not having been 
represented by his heirs during the appeal, 
the whole appeal must fail. 

Mr, Nur-ud-Din Ahmed, for the Appellants. 
— Under Order XXII, rule 12, of the Civid 
Proceture Code, rules as to substitution 
do not apply to execution proceedings. 
Apparently my learned friend would rely 
upon Order XXII, rule 4, which js ex. 
pressly excluded by Order XXII, rule 12, 
The appeal arose ont of execution pro- 
ceedings, therefore, the judgment-debtor is 
not bound to bring in the heirs of the 
deceased dearee-holder on the resord. AJI 
doubts relating to substitution of heirs of 
one party in case of death in execution 
proceedings have been set at rest by Order 
XXII, rule 12, which lays down that the 
judgment-debtor is not bonnd to substitute. 

Then the case of Mrityunjoy v. Bhola Nath 
Datta (1) applies in this case. and it -points 
out that if is not necessary that: all 
the provisions of the Bengal Tenancy Act 
should apply in a suit. This is a suit 
between landlord and tenant for execution 


‘of a decree to which the provisions of 


the Bengal Tenancy Ast are applicable. 
In another case, Ahetra Mohan Chatterjee 
v. Mohim Ohandra Das (2), the Judges 
declined to follow the decision in Mr. KĘ, 
B. Dutt v. Gostha Behary Bhuiya (3). So 
far as my gase is concerned, it ig dis- 
tinguishable from the case of Mr. K. B. Dutt 
y. Gostha Behary Bhutya (3). lIn that 
case the snit was for rent by aco-sharer 
landlord, whereas in my case no question 
of co-sharers arises and moreover it is 
brought on the strength of a kabuldytt. 
Therefore Article 6 of Schedule IIL of the 
Bengal Tenancy Ast clearly bars execution 
of the rent-decree. 
Babu DwarkanathOhakraburty( with him Babu 
Hira Lal Chakrabarty), for the Respondents. 


(1) 20 Ind. Cas. 833; 18 O. L. J. 81. 

(2) 18 Ind. Cas. 596; 17 O. W. N. 518, . 

(3) 17 Ind. Cas. 207; 16 C. W. N. @006; 16 C. L., 
J, 379. 
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— No doubt under Order XXII, rule 12, 
the provisions of rules 3 and +4 are not 
applicable to execution proceedings, but the 
decree in appeal against the deceased 
decree-holder will not bind his heirs. How 
san the Court adjudicate and bind those 
or adjudicate upon the rights of those 
who are not brought on the record? Your 
Lordships will have to decide whether the 
six mentha’ rule is applicable in this case 
or not, | : : 

e [Smitser, J—Then you mean to say that 


although the rest of the decree-holders may 


be time-barred, those whose heirs are not 
brought on the record are not time- 
barred? | 

Your Lordships have held that if there is 
a joint decree in favour of all the plaintiffs 
and if one of them dies and his heirs are 
not brought on the record, the whole appeal 
against the plaintiffs will fail as it is not 
possible to ascertain the claims of the 
deceased decree-holders in their absence. 
It makes no difference between a suit and 
an execution proceeding. This rule-will 
_ apply equally to both. ; 

[Smrragr, J.—Yes, I remember a case 
where some of the plaintiffs died and their 
heirs were not brought on. In ‘that case 
the whole suit failed. But the facts are 
different here. Here the judgment-debtor 
says that allthe deoree-holders are time- 
barred. Then do you mean to say that the 
deceased decree holders will not be time- 
barred ?} 

Will your Lordships kindly turn 
to Order XXI, rule 15? The rule applies in 
both cases. If one of the joint decree- 
holders dies when appeal is pending against 
the decree and if he is not substituted, the 
‘whole appeal will fail. Basir Sheikh v, 
Fazle Karim Biswas (4) referred to. 
And this law is very sound besause the 
reason given by their Lordships is that the 
whole decree can be executed by one of 
the decree-holders, the decree being a joint 
one. 
“Then as regards whether the decree is 
. barred by limitation, there is a conflict 
-of rulings. Mr. K. B. Dutt v. Gostha Behary 
‘Bhuiya (8) referred to. My friend’s dis- 
tinguishing the case on the ground that 
“there is a kabuliyat is not maintainable. 

‘ 


INDIAN OASiis: 


execution of the decree. 


_abate against other decree-holders. 
, the appeal ‘having proceeded ona common 


_.bave power so to do, 


[1818 


I find the ‘kabuliyat as for a fractional 
share only. In Thakamont Dasi v. Mohendra 
Nath Dey Sarkar (5) the Judges differ and it 


- is time that the matter should be referred 


‘to a Fall Bench. At best my friend san- 
not get out of the case of Basir Sheikh 


' v. Fazle Karim Biswas (4), which laid 
‘down ‘that the whole appeal must fail 


because one of the parties can execute 
the whole decree, and this applies to the 
present case. Mr. Justice Mookerjee in 
Thakamont Dasi v. Mohendra Nath Dey Sarkar 
(5) differs from Mr. Justice Brett, 


([Saitaer, J.—But in Basir Sheikh v. 
Fazle Karim. Biswas (4) the decree was not 
only a joint decree but it was for joint 
possession of land, 

But stress is laid upon the fact that the 
whole decree can be executed against any 
one of the judgmont-debtors. The appeal 
will not abate as rule 12 says, bub it will 
have to be dismissed so far as those 
respondents: ure concerned who are not 
substituted. Artisle 177 of the Limitation 
Act applies. 


Mr. ‘Nur-ud-Din Ahmed, in reply. — 
There is nothing in the Civil Procedure 
Code which says that execution will abate 
for non-substitution. Under Order XXI, 
rule 15, your Lordships may order part 
The case of 
“Basir: Sheikh v, Fazle Karim Biswas (4) 


‘does not apply to matters arising out ‘of 


‘execution proceedings under Order XXIT, 
rule 12, which exclude rules 3 and 4, 
‚Order XXII. Therefore the appeal does not 
Here 


ground of limitation, it does not matter if 
one of the decree-holders dies and his heirs 
are not broughton the record. In the case of 
Mr. K. B. Dutt v. Gostha Behary Bhuiya 


(3) the desree was for joint possession and 


each of the co-sharers had a right to every 
inch of the land, whereas here the decree 
being a money-decree the decree-holders are 
equally entitled to shares, At most your 
Lordships should ig equity grant me some 
time to bring in the heirs and your Lordships 
Your Lordships will 
read Article 177 of the Limitation Act along 
with Order XXII, rule 12 and rules 3and 4. 
My friend has ignored rule 12 altogether, 


. ` (5) 8 Ind, Cas. 389; 10 O. L. J. 463, 
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So far as the question of limitation is 
concerned, all the authorities are in my 
favour, except the case in Mr. K. B. Dutt 
v. Gostha Behary Bhuiya (3). But 
that case is distinguishable. It wasa case 
where a co-sharer landlord brought a 
suit for his share of rent and there was 
no attornment there. In this case there is 
attornment. 

JUDGMENT.—A preliminary objection 
has been raised against the hearing of this 
appeal, It appears that one of the respondents 
died some time back and his representatives 
have not been made parties to the appeal. 
The learned Pleader, who now appears for 
the appellants, stated to the Court on the 
29th May of this year that he did not 
wish to proceed against the deceased 
respondent and the Court ordered “ let the 
case, therefore, be placed on the list next 
week” It does not appear that the Court 
passed an order for dismissal. But such an 
order sbould follow, unless we think that 
‘this is acase in which we should accede to 
the prayer of the learned Pleader for the 
appellant that he now be given an oppor- 
tunity to bring the legal representatives 
of the deceased respondent on the record. 
Bot having regard to the admitted facts of 
this case that the learnsd Pleader for the 
appellant was informed by the learned 
Pleader for the respondent of the death of 
one of the respondents and that the learned 
Pleader forthe appellant did communicate 
with his client but to no effect, we think 
that this is not a oase in which we should 
allow this prayer. The appeal, therefore, as 
regards the non- substituted respondents 
must be dismissed. 

The question then is whether it can proceed 
as against the other respondents. I think 
that this appeal fails, as an appeal relating 
to execution of a joint decree cannot proceed 
against the surviving respondents alone. In 
these circumstances, it is not necessary to 
go into the appeal upon the merits. The 
appeal must be dismissed with costs. We 
assess the hearing fee at one gold mohur, 

e Appeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First Civin APPEAL No. 61 or 1916. 
July 7, 1917. 
Present: —Sir Henry Drake-Brockman, KT., 


J. 0. 

MOHAMAD ALI KHAN alias 
KALLUMIYAN AND OTHERS — DEFENDANTS —- 
ÅPPELLANTS 
TETSU 
Diwan SHUJAT ALI KHAN— 

PLAINTI PE — RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. XXII, 


rr, 1, 3— Adjustment of suit—Suit dismissed at request 
of parties, effect of~ Registration Act (XVI of 1908), s. 
17 (2)—Compromise petition, whether requires registra- 
tion—Cause of action, what is — Grant, construction of— 
Maintenance grant—Preswmption— Muhammadan Law 
—Marriage~Cohabditation, presumption arising from. 
Where a suit was adjusted out of Court and 
the parties filed a petition of compromise and re- 


‘quested the Court to dismiss the suit, whereupon 


the Court, without passing any formal decree under 
Order XXIII, rule 3, of the Civil Precedure Code 
dismissed the suit: 

Held, that the plaintiff must be taken to have 
withdrawn the suit without permission to bring a 
fresh suit. [p. 916, col. 2.] 

Where a suit has been adjusted out of Court, an 
application addressed to the Court to record the 
adjustment, in whatever language it may be couched, 
cannot properly be treated as the original contract 
between the parties; it must be held to be a mero 
recital of the contract independently entered into 
between them and does not require registration. 
[p. 917, col. }.] 

The cause of action has no relation whatever 
to the defence which may be set up by the defend- 
ant, nor does it depend upon the character of 
the relief prayed for by the plaintiff. It refers 
entirely to the grounds set forth in the plaint as 
the cause of action, or, in other words, fo the media 
upon which the plaintiff asks the Court to arrive 
at a conclusion in his favour. [p. 917, col. 1.] 

A grant for the maintenance of the grantce is 
prima facie intended to be forthe lifetime of the 
grantor or the grantee only. In such a case the use 
of the words “always” or “for ever’ does not per oe 
create an inheritable estate. The circumstances 
under which the instrument was made or the sub» 
sequent conduct of the parties may show the in» 
tention with sufficient certainty to enable the Court 
to presume that the grant was perpetual or other. 
wise. [p. 918, col. 1.] 

Provided that the conduct of the parties be shown 
to be compatible with the existence of the relation 
of husband and wife, every presumption ought to 
be made in favour of marriage where there has 
been a lengthened cohabitation, especially in a case 
where the alleged marriage took place so long ago 
that if must be difficult, if not impossible, to obtain 
a trustworthy account of what really occurred, 
[p. 919, col, 1. 


Not cohabitation simply and birth @f a child, hut 
cohabitation and birth with treatmeut tantamount 


mg 
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to acknowledgment of the fact of the marriage 


and the legitimacy of the child, suffice to establish - : 
village for maintenance. 


Diwan Mohammad Ali Khan a fresh grant 


_ the marriage of the parents.’ [p. 918, col. 2; p. 919, 


ool, 1.] 


Appeal against the decree of the District E 


Judge, ‘Seoni, in Civil Suit No. 10ʻof 


- 1915, dated the 29th July 1916. 


Messrs. A. P. Bhargava and W. R. Puranik, | 
' entitled to oust the latter. 


The Hon’ble Mr. G. P. Dick, for the Re- 
~ death of Hamze Ali Khan and the. plaintiff’s 


for the Appellants, 


spondent, 

JUDGMENT.—This is an appeal frou 
‘ea -judgment and decree’ passed by the 
‘District Judge, Seoni, which directs ‘the 
‘present appellants: 
of Manza Mehra Khapa to . the plaintiff 
‘and declares that they have no right to retain 
the village. 

Mauza Mehra Khapa is one of the Ubari 


_villages in Gondi Taluka which at present ` 


belongs to the plaintiff-respondent, Diwan 
Sbujat Ali. Khan, who succeeded his father, 
Diwan Mohammad Ali Khan, on the | latter’s 
death in Ootober 1906.” The defendants- 
respondents are the three sons and the 
-daughter of one Hamze Ali Khan who 
. died on the 19th’ of May 1911. 
Hamza Ali Kban was admittedly thar son 
of ‘Diwan Bakbte- Ah-. Khan, who “was 
jagirdar of the Gondi Taluka next before 
his brother, Diwan Mohammad Ali Khan. 
The following table will facilitate’ appre: 
hension of the evidence in the sase ;— 








Diwan Najif Khat 
’ à IM 
( ae | JEN 
Amin Ali Khan. Bakhte Ali Khan Mohamad Ali 
: - ==Jahan-nur Khan ` 
Riaz Ali Khan ee | j 
7 ; Diwan Shujat ‘Ali 
: an, 
Sajjad Ali Khan, | Plaintiff, 
( He 1. 
` Hamze Ali Khan Amin Ali Khan. Faiyaz Ali 
` Khan, 


Defendants Nos. 1 to 4. 


* According to the plaint Diwan Moham- 
mad Ali Khan in 1884 asgigned Mehra Khapa 
to Jahan-nur Bi for life by way of main:. 
tenance. Hour years later Hamze Ali Khan, 
who was an illegitimate son of the Diwan, 
took wrongful possession of the village 
and in 1894 was sued by the jagirdar 
for its recovery. This suit (No. 61 of 1894 
ein the Court of the Senior Extra Assistant 
Commission@r, Seoni) ended in a compromise 
‘by virtue of which a Ali Khan was 


. by the sompromise 


to deliver possession defendants’ 


‘Diwan, Mokammad Ali 


ı This, 


{191$ 


possession of the 
On the death of 


permitted to retain 


of the jagir was made by Government to the 
plaintiff, who was consequently not bound - 
between his father 
Khan and so besame 
Alternatively 
the compromise sould not enure after the 


and Hamze Ali 


cause of action for ejectment arose when A, 
event occurred. 

On. the 16th of February 1915 the 
put in a wriften statement 
which described -the grant made by the 
Khan: in 1884 as 
one in’ perpetuity extending to several 
villages besides Mehra Khapa and favour- 
ing not only the widow but also all the- 
sons of, Bakhte Ali. Khan.. The com- 
‘promise terminating the suit of 1894 was 
‘said to entitle Hamzs Ali Khan and his 
descendants after him to: the profits of 


Mehra Khapa for ever. The compromise was ` - 
‘further relied upon as barring the presert 


‘suit ‘according to the rule of res judicata. 
It was further contended that the plaint- 


-iF held the faiuka by virtue ofa sanad 


which ‘ merely confirmed and continued 
the one granted ` in 1833: to -Diwan Najit 
Ali» Khan ‘and: his “sons after him, and 
that. ‘Hamas - Ali Khan was the legitimate 
son.of Bakhte Ali Khan and had- n 
continuously acknowledged as such, © i- 

>The plaintiff in reply contended - that 


_the compromise in the suit of 1894 being 


evidenced by an unregistered writing sould 
not operate ag a perpetual grant. eee 
“Ib is common ground that in eae 
of succession the parties are governed by the 
Hindu Law, 
The following issues, with others whiok 


ib is not necessary now to mention, 
were framed on the | loth of February 
1916:—- 


(1) Was Hamze Ali Khan the legitimate 
son of Bakhte Ali Khan? 

(2) . Did Diwan Mohammad Ali raat 
in perpetuity as maintenance the village 
in' suit to Hamze Ali Khan and his heirs? 

(3) If so, is that grant now binding on 
the plaintiff? : 

(4) Did the compromise in Suit No. 61 
of 1894, dated the 14th November 1894; 


operate as a legal grant in perpetuity? 


ot 
` 


2 
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Can the decree on the compromise in 
that suit operate as res judicata? 

On the 6th of April 1915 the defend- 
ants obtained leave to put in an addition- 
al written statement. In this they contend- 
ed that the compromise of 1894 was 
altogether inadmissible in evidence for 
want of registration and that Hamze AH 
Khan had asquired by adverse possession 
since 1888 an absolute title to the village. 
They also claimed that Mohammad Ali 
Kban should be regarded as having with- 
drawn the suit of 1894 without permission 
to institute a fresh suit in respect of the 
subject-matter of this claim, and that the 
plaintiff was, therefore, precluded by section 
_ 12, Civil Procedure Code, from prosecuting 
the present suit. Nonetheless they relied 
upon a grant made by Mohammad Ali Khan 
as a complete and absolute one and in an oral 
statement described this grant as made by 
way of compromise in the suit of 1894 but 
effected orally and accompanied by delivery 
of possession. To this the plaintiff replied 
that no oral evidence sould be given to 


vary the terms of the compromise. The 
following additional issues were then 
framed :— 

(1) Is the plaintiff’s title extinguished by 


adverse possession? 

(2) Are the terms of the razinama ai 
missible in evidence? 

(3) Can the defendants adduce second- 
ary evidence to prove the alleged oral com- 
promise? 

Finally more than a year later, the 
question whether the plaintiff's suitis barred 
by section 12 of the Civil Prosedure Code 
was put in issue, 

The trial Judge has found that Hamze 
Ali Khan was not the legitimate son 
of Bakhte Ali Khan; that the razinama 
of 1894 is admissible in evidence and 
that oral evidence to vary its terms 
is not admissible; that the grant evi- 
denced by the razinama ia not a perpetual 
grant; that Mohammad Ali Khan could not 
make a grant to enure after his own death; 
and that at any rate the plaintiff was 
entitled to take possession on he death 
of Hamze Ali Khan. The plea of title 
by, adverse possession was rejected as in- 
admissible because it was inconsistent with 
that of perpetual grant. The objection of 
res judicata was overruled en the ground 
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that the plaintiff did not claim under his 
father or litigate under the same title 
but held the jagir under a fresh grant 
from Government, and also because the decree 
in the former suit was a consent decree. The 
operation of section 12, Code of Civil Pro- 
cedure, was also negatived on similar 
grounds. 

The contentions pressed on behalf of the 
defendants in appeal are : — 

(1) the plaintiff holds the jagir under 
a sanad whish continues and confirms that 
under which his father held, and, therefore, 
is Lound by the grant evidenced by the 
razinama filed in the suit of 1894; 

(2) the said grant conferred title on 
Hamze Ali Khan and on his heirs after him ; 

(3) the suit of 1894 should he regarded 
as having been withdrawn without leave 
to bring a fresh suit, so that the plaint- 
iff is, under section 12, Civil Prosedure 
Code, precluded from bringing the present 
suit ; 

(4) the razinama required registration and 
_ being unregistered should not be looked 
‘to at all, tbe consequence being that 
Hamze Ali Khan’s possession must be 
treated as adverse since 1888, and, therefore, 
as giving him and his heirs a good title 
to hold the village against the jagzrdar. 

(5) Hamze Ali Khan was the legitimate 
son of Bakhte Ali Khan, his mother haying 
been married to his father. 

It will be convenient to deal first with 
the questions concerning the razinama filed 
in the suit of 1894. A copy of this docu- 
ment forms Hxhibit P-3 of the lower 
Court’s record and the appellants take up 
inconsistent positions with regard to it, 
They urge firstly that it ia altogether 
inedmissible in evidence because it was 
not incorporated in a decree in the suit 
of 1894 and amounts to a grant of whiak 
registration was compulsory under section 
17 of the Ragistration Act. The alter- 
native contention is that the document 
contains a grant in favour of Hamze Ali 
Khan’s heirs. 

The plaint (Exhibit D-8) in thesuit of 1894 
alleged that Hamze Ali Khan had in or 
about the year 1888 taken adverse (mukhalifa) F 
possession of Mauza Mehra Khapa and in 
February 1894 opposed an attempt on the 
jagirdar’s part to collect rents there. In 
an oral statement the plaintiff pleaded 
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that Hamzs Ali Khan was Bakhte Ali 
Khan’s son by a concubine eand that in 
or about the year 1884 Bakhte Ali Khan’s 
legitimate sons were allowed tocollect the 
rents of the village and thereont had 
maintained their brother, until in 1588 he 
began to live there and collect for himself, 
In his defence Hamze Ali Khan alleged 
himself to be legitimate and claimed the 
village under a perpetual -grant made for 
Bis maintenance by the jagirdar in or about 
the year 1887, in accordance with which 
he had ever singe been collecting rents for 
his ownbenefit. The grant to-his brothers was 
denied: other villages were said to have been 
bestowed on them. - 


The following issues were framed:— : 

(1) Was the village of Khapa given 
away in perpetuity to the defendant as 
alleged ? or 

(2) Was it frandiened out and out to 
Amin Ali Khan and Faiyaz Ali Khan ,or to 
their mother? If so, can the plaintiff maintain 
this suit? 

(3) Who bas been in possession of the 
village for the last 7 years? 

For the 14th November 1894 the order- 
sheet contains tke following entry: ns 

“Parties as before, also Saiyad Rasul, 


am-muknter of the plaintiff. A razinama has 


pec feg by the parties. 


| 
ORDER. 

As the suit has been adjusted ont- of 
Court and it is requested that the: suit 
be dismissed, as adjusted, 
dismissed, Costs on the parties incurring 
(them).” 

: The razinama may be translated thus:— 

"In this case the parties have come to 
terms on the understanding that the de- 
fendant shall always get the income,from 
Mauza Kbapa as heretofore and that the 
plaintiff shall remain in proprietary posses- 
sion. The case may, therefore, be struck 
off (kharij) as compromised. The défendant 
will collect the revenue (jama).” 

The document bears the signature of 
Hamza Ali Khan and the Diwan’s agent 
Saiyad Rasul. 

No formal decree was drawn np; and 

° this fact is relied on for the appellants 
as indioatifg that the Diwan did no more 
than withdraw the suit. Their contention 
finds support also in Gulkandd Lal v, Manni 


| 


| 
° | 


INDIAN CASES, 


' the 


the case is 


[1918 


Tal (1). There the parties represented that 
the matter in dispute had been adjusted 
and expressed a wish for the snit to be 
struck off (khari) and the Court, omitting 
to act in accordance with estion 375, 
Civil Procedure Code of 1882, merely 
ordered the case to be struar off the fGile.- 
The learned Judges (Knox and Burkitt, JJ. ) 
said: — 

“The Court in passing such an order acted 
wrongly.. It should have acted in accord- 


‘ance with seation “375 of the Code of Civil 


Procedure. It did not do so, and it is prob- - 
ably due to this mistake that the present liti- 
gation bas taken place. Still it was the duty 
of the présent . plaintiff to have gota pro- 
per order recorded. Instead of seeing to 
this he remained satisfied with action which 
practically amounted to withdrawal] ofhis suit 
without permission asked to sue again.” 

The facts in Muthayya v. Venkataratnam (2) 
were somewhat similar and the petition of 


the partiss was treated by the- High Court 


as one for withdrawal: there too, the parties - 
did not askjfor a decree in the terme of 
compromise. In Suit No. 61 of 1894 
each -party was represented by a Pleader, 
and some significance must be attached to 
the fact that they did not at the hearing: 
ask the Court to pass a decree embody- 
ing the terms of the compromise or eyen 
make statements giving these terms. I hold 
then that the said suit must be regarded as 
having been ‘withdrawn. : 

I am further of opinion that the razi- 
nama cannot be regarded as a document 
‘requiring registration, inasmuch as if does 
not really create. or declare rights. The 
dosument is stamped with an eight annas 
Court- fee stamp, not as’ an agreement with 
‘a non-judicial stamp; it is headed with 
the names of the parties . and addressed 
to the Judge of the Court and sets out 


. the nature of the claim; and fivally the’ 


document was left with the Court’s record, 
Looking to all these circumstances I am 
clearly of opinion that the razinama 
amounted to no rore than a recital of 
a contract already made out of Court; 
the appgllants indeed adduced evidence 
of.such a contrast, though the terms as 


‘given ‘by the witnesses are more favour- 


(0) 23 A. 219; A. W. N. (1901) 68, 
(2) 35 M. 553, 
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able to Hamza Ali Khan and his descendants 
than those in the razinama. As pointed out 
by Chatterjee, J., in Prabh Dyal v. Gur- 
mukh (3), an application to a Court, in what- 
ever language it may be sonohed, cannot pro- 
perly be treated asthe original contract bet- 
ween the parties to the oase in which it was 
made: 16 must be held to ba a mere recital of 
the contract independently entered into bst- 
ween them. This view wes accepted by Ro- 
bertson and Rattigan,JJ., in Khair-ul-nisa 
v. Bahadur Ali (4). The raednama then is 
merely evidence of a previous agreement 
and not inadmissible. : 

I will deal next with the question whe- 
ther the withdrawal by Mohammad Ali 
Khan of his suit in 1894 precludes the 
present Diwan from succeeding in the 
present suit. The provision of law relied on 
for the appellanta in this connection is section 
12 of the Civil Procedure Code, which runs 
ag follows:— 

Where a plaintiff is presluded by rules 
from instituting a furtber suit in respect of 
any particular cause of action, he shall not be 
entitled to institute a suit in respect of 
such gause of action in any Court to which 
this Code applies.” ; 

. The term “canse of action” was explained 

by the Judisial Committee in Chand 
Kour v. Partab Singh (5) in the following 
terms:— 

“The cause of action has no relation 
whatever to the defence which may be set 
up by the defendant, nor does it depend 
upon the character of the relief prayed 
for by the plaintiff. It refers entirely to 
the grounds set forth in the plaint as the 
cause of action, or in other words, to the 
media upon whish the pluintiff asks the 
Court to arrive at a eonolusion in his 
favour.” 

Applying this test to the suits of 1894 and 
1915, I think it clear that the causes of astion 
are different. In 1894 Mohammad Ali Khan 
ag sole owner of the entire taluka sued to 
eject Hamza Ali Khan from one village asa 
trespasser: if was immaterial whether the 
latter was legitimateor illegitimate. dn the 
present suit alternative causes of action 
are put forward, one that Moh4mmad Ali 


(3) 98 P. R. 1902; 18 P. L R. 1908.° 

(4) 27 P. R. 1906; 11 P. L. R, 1908. 

(5) 16 C. 98 at p.102; 15 I. A. 158; 5 Sar, P. O. 
J. 243; 12 Ind. Jur. 881; 8 Ind. Dee, (x. s.) 64 (P. C.), 
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Khan being dead the compromise terminat- 
the suit of 1894 and leaving Hamze 


ing 
Ali Khan in possession of Mehra Khapa 
for maintenances ceased to operate, and 


other that the arrangement between 
two men could not in any view of 
the Diwan’s rights enure after the death 
of Hamze Ali Khan. Here the original 
trespass of Hamze Ali Khan is immaterial, 
except as a matter of history explaining 
the compromise, and two events which 
ocourred many years later furnish the 
ground on which the plaintiffs seek posses- 
sion of the village. [ hold, therefore, that 
section 12 of the Civil Procedure Code has na 
application. 

That Hamza Ali Khan ceased to be a 
trespasser, if he ever was one, upon the 
compromise being arranged seems to me to 
be obvious. Even if there were no 
other evidence than the razinama of 1894, 
this would be clear.. The appellants, how- 
ever, adduced oral evidence as to how the 
arrangement mentioned in the razinama 
same to be made: see the depositions of 
the appellant Mohammad Ali Khan (D.W. 
No. 1) and Jangi (D. W No. 4). Farther 
the last named and also Kisna (D. W. No. 5) 
deposed to an original grant made about 
the year 1887, and if this is true, we 
have an explanation of the terms of the 
razinama which indicate that an old arrange- 
ment was to be maintained rather than 
that an entirely new one was to be made. 
In these circumstances it is impossible to 
allow the appellants’ contention that ever 
since 1888 Hamze Ali Khan wasa mere 
trespasser. The real question is what grant 
was made in his favour and whether 
that grant enures in favour cf his descend- 
nts. 

j Turning to the question last formulated 
I am clearly of opinion that the razinama 
furnishes the best evidence as to what 
the arrangement regarding Mehra Khapa 
was. The oral evidence above mentioned 
is by no means convincing. It seems to 
me altogetber unlikely that the illiterate 
villagers Jangi and Kisna would be made 
the recipients of information as to the 
exact title of Hamze Ali Khan. Accord- 
ing to Kisna the Diwan spoke in answer 
to an inquiry by tenants aseto whether 
they should pay rent to Hamze Ali Khan, 
Jangi’s account of the ciroumstance which 


the 
the 
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led up to the Diwan’s speech is different, 
But even if we accept both accounts - as 
true, the fact remains that both witnesses 
speak as if the Diwan had referred to apre- 
vious grant, and of this there is no direct 
evidence whatever. The grant of 1854 
< mentioned in the pleadings was not referred 
to at all by either side at the hearing i in this 
Court. 

Now the razinama of 1894 indicates 
that an arrangement had been in force 
‘by virtue o£ which Hamze Ali Khan had 
enjoyed - the income ‘from ` Mehra Khapa. 


¥ 


‘The document also recites that this arrange-". 


ment was to be “for ever”. Being ‘for 
the maintenance of the panies the 
grant was prima facie ‘intended to be ' for 
the lifetime of the grantor or the grantee 
only, see Rameshar Bakhsh Singh v. Arjun 


Singh (6) and Karim Nensey v. Heinrichs (7).. 


In the Allahabad oase and also in Aziz- 


un-nissa v. Tasaddug. Husain Khan (8) where: 


the nature of an allowance granted by a 
proprietor was in question, it was laid 
down by. the Judicial ne that the 
use: of the words “always” “for eyer” 
does not per se oreate an inheritable 
estate, and in the case last cited’ it was 
observed that the 
which the instrument’: was made or the 
subsequent sondust- of. the parties , 
show the intention with sufficient, oer- 
tainty’ to enable the. Courts to presume 
that the grant was perpetual -or otherwise? 
We have then to consider whether such 
a presumption should be made here and 
in this connection the main point 'to be 


- decided is, whether Hamze Ali -Khan was. 


legitimate or illegitimate, for if illegitimate 
the probability that provision’ was 
for his sons as well as for himself is 
small, «. ° 

The appellants endeavoured. to prove the ' 
nfarriage of Bakhte Ali Khan to Bannu 
Bi, the mother of Hamze Ali Khan, : by 
the evidence of professed séye-witnesses . 
Nazar Mohammad (D. W. No. 2) and Imam 
Khan (D. W. No. 3). The former deposed 


(6) 23 A. 194 at p. 205; 28 L A. 1;7 Sar. P. O, J. 
804 (P, CO). ` 
e- (7) 26 B, 563;6 C. W. N. 1; 281. A. 198; 3 Bom. 
L., R. 472; 8 Sex. P. O. J. 79 (P. C.). 

(8) 28 A. 324 at p. 880; 11 M. L. J. 160; 28 
I, A, 65;5 0. W. N. 569; 3 Bom. L, R. 807; 8 Sar, P, 
9, ay 54 (P, 0). - 
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that “nkah was performed 56 years ago, 
4.e., in or about the year }859. Now we 


know that ‘m 1866 Diwan Najif Khan 
was still alive. This appears from the 
‘Settlement Officers order cf the 16th 


May 1866, the .original of which at the 
request of the respondent’s learned Counsel 
‘IT obtained from the Deputy Commissioner’s 
office'in order to compare therewith the copy of 
a rubkar issued upon the said order which the -> 
appellants filed in this Court, The lower 
.Court’s record does not show clearly. when 
Najif Khan or Bakhte Ali Khan died; but 
from -Inayat Ali (P. W.No. 3) we learn that 
Mohammad Ali Khan, the respondent's 
father, was already Diwan in 1878, a 
statement which is not far from the truth, 
‘for it ‘is admitted by Counsel on both 
sides: in this Qourt that Najif Khan died ` 
in December 1870,-and was, succeeded as 
Diwan’ by Bakhte Ali Khan who died in 
November 1879. One would expest, there- ` 


„fore, to find some mention of Najif Khan 


in, the accounts given of the alleged 
marriage in 1859..° The witness Nazar 
Mohammad, however, referred to Bakhte 


Ali Khan as if he were already Diwan at 
‘the time, and Imam Khan, though deposing 
that both Najif Khan and hia eldest son 


“Amir Ali Khan were alive, said nothing 


about the presence of either. 
register is-: forthcoming to support the 
marriage, though it is unlikely that 
registration was omitted in the case of the 
Diwan’s ‘son living with his father at a 
place like Seoni. The lower, Court was 
‘not satisfied with thé direst oral evidence 
ceremony and I sonour eoo 
| with if as to its value, 

It is sontended for the appellants that 
prolonged cohabitation affords presumptive 
evidence of marriage between Muhammadapns. 
The law on the point as laid down in 
Ratan v. Nathu Singh (9) is relied upon, 
In- Ashrufood Dowlah Ahmed Hossein v. 
Hyder, Hossein Khan (10) their Lord- 
ships of the Judicial Committee of the 
Privy, Counsil said that not cohabitation 
simply and birth of a child but that 
‘echabitation and birth with treatment 


No marriage 


tantamount to acknowledgment of the fact of 


oniar nia 
(10) 11 M.I.A 94 at p. 115; 7 W. R. P: C. 1; 
1 Suth, P. ©, T GST Ban P. € J, 22% 20 BR. 
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the marriage and the legitimacy of the child 
suffice to establish the marriage of the 
parents. In Ratan v. Nathu Singh (9) 
(above sited ) it was said :— 

"Provided that the conduct of the 
parties be shown to be’ sompatible with 
the existence of the relation of husband 
and wife, every presumption ought to be 
made in favour of marriage where there 
has been a lengthened cohabitation, 
especially in a case where the alleged 
marriage took place so long ago that it 
must be difficult if not impossible to obtain 
a trustworthy account of what really oc- 
curred.” 

Now it is a feature of the present case 
that the evidence does not show how long 
‘Bakhte Ali Khan and Hamze Ali Khan’s 
mother lived together, She wasa kunjran 
from Nagpur and certainly not a suitable 
wife for a son of the Diwan. -She lived 
swith Bakhte Ali Khan for some months 
before the alleged nikah and the son was 
‘born some two years later, his birth being 
followed by his father’s regular marriage 
“to Jahan-nur, a lady cf good social posi- 
ition. It is not shown that the kunjran 
was alive when Jaban-nur was married 
‘and for aught that appears to the contrary 
‘she may have died before that event, in 
-which case cohabitation may not have 
‘extended over more than 2 or 3 years. 
‘There is no evidence that Hamze Ali Khan’s 
‘mother lived with. Bakhte Ali Khan in 
the larger or in the smaller haweli or was 
‘treated as Bakhte Ali Khan’s wife by 
Najif Khan or his other sons. The plaint- 
iff himself, whose age is now 44, never 
saw Hamze Ali Khan’s mother and his brother 
Sabze Ali Khan (P. W. No. 2) deposed 
that she predeceased Bakhte Ali Khan. 
Taking the evidence as a whole, I thiok 
it is clearly impossible to find that there 
was any lengthened cohabitation between 
Bakhte Ali Khan and Hamze Ali Khan’s 
mother, 

The appellants’ learned Counsel objected 
to the lower Court’s remark that Hamze 
Ali Khan was sonsidered by the Diwan’s 
family as in some :way inferior to his 
brothers, but that remark appears to be 
justified by the evidence of the plaintiff 
himself as P. W. No.1 and his brother 
(P. W. No. 2). Even Riaz Ali Khan (D. W. 
No, 6), son of Najif Khan’s eldest song Amin 
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Ali Khan, who is 50 years old, could 
not say that Hamze Ali Khan was 
legitimate and it may safely be taken 
that he never knew ‘Hamze Ali Khan's 
mother as he did not mention her, I 
sannot attach much importance to the fast 
that Riaz Ali Khan allowed his son to 
marry Murad Bi (defendant-appellant No. 4), 
for that was evidently a love-matech and as 
to Murad Bis legitimacy there is no 
question. Hamza Ali Khan himself married» 
the daughter of a mere servant whose 
wife’s relations too were of no social 
stacding, and in this fact deposed to by 
the appellants’ own witness Amir Khan 
(D. W. No. 3), we have another indication 
that he had himself no _ particular 
status, 


The evidence not already dealt with, which 
is relied on as showing that Hamze Ali Khan 
was treated like the admittedly legitimate 
sons of Bakhte Ali Khan, is not of much 
value. The lower Court is of course wrong 
in thinking that if legitimate he would 
have succeeded his father as Diwan; but 
it is certainly strange that Bakhte Ali Khan 
himself made no provision for him, though 
he must have been about 18 at his 
father’s death, and that only 15 years 
later Mohammad Ali Khan could describe 
him in Court as the son of a sconcoubine. 
In 1894 there must have been many 
persons alive who could testify to the 
position of Hamze Ali Khan’s mother, and 
had he heen really legitimate he would 
have been careful to collect evidence of the 
fact in a form suited to meet any similar 
emergency that might arise in future. 


I hold that Hamze Ali Khan’s legitimacy 
has not been established and that the 
proper inference from all the circumstances 
is that the arrangement for his maintenance 
which the razinama of 1894 resites wgs 
not one meant to extend beyond his life. 
Ib is, therefore, unnecessary to consider 
whether Diwan Mohammad Ali Khan had 
power to make a disposition of any 
village or its income to last beyond his 
own lifetime: the point indeed ean 
hardly be said to arise, seeing that Hamze 
Ali Khan did in fact remain undisturbed till 
his death. @ 


The plaintiff-respondent has been rightly 
to eject the defendants- 
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appellants, whose appeal is accordingly | 
dismissed- with costa in both Courts. 
eu h Appeal dismissed, 


r 


t 
| 
| 
[ 
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ALLAHABAD HIGH COURT. 
Seconp Civu, Appeal No, 961 oF 1916, - 
June 7, 1916. a 
Present:—Mr. Justice Tudball and 
_ Mr, Justice Abdul Raoof, 
MATA RADAL SINGH AND ANOTEER— 
DerenpaNnts—APPELLANTS 
versus | 
GOURISH NARAIN SINGH AND ANOTHER— 
: PLAINTIeFS—-RESPONDENTS. 
- Agra Tenancy Act (II of 1901), s. 150—Resumption 
of muafi—Proprietor of mahal, who is—Perpeiwat 
lessee, whether proprietor, 

The holder of a perpetual istimrari. lease of a 
village granted by the zemindar, by which the 
lessor transfers to the lesseo all rights of all sorts 
in the village, reserving to himself only an annual 
sum payable as rent with the right to re- enter in 
case of default of payment, is a proprietor. of the 
mahal within the meaning of section 150 of the 
Agra Tenancy Act and is entitled to A A muafi 
comprised in the mahal, [p. 920, col, 2.] 

Second sppeal’ from a deoree. of the 
District Judge, Benares. 
~ Mr. Gulzarz Lal, for the Appellants. | 

Mr. Gokul Prasad, for the Respondents, 


JUDGMENT. —Thia second appeal | arises | 
question is whether in the oirçumstances 


out of a suib brought for the resumption 
of a muafi khidmari. Tt-has been deoreed 
by both the Courts below. In the Court, 
of frst instance a plea wastaken that the 
plaintiffs had no right to sue for resumption. 


That plea was decided in favour ` of the - 


plaintiffs. The defendants appealed to the 
Distriot Judge but in that appeal did not 
again raise this point. In this second appeal 
fhis point has again been raised before 
us. For the decision thereof it is necessary 
to state a few facts. The Zemindar’ of 
this village is His Higbness the Maharaja of 
Benares. The plaintiffs are persons to whom 
sa monthly payment in oash used to be 
made by His Highness as grant of some 
-sorb or other. They approached him and 
asked him to substitute for this grant in 
cash a grênt of land whioh they might 
hold and pcessess and, if possible, develop 
and improve. Accordingly the Maharaja 
| 
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gave to the plaintiffs a perpetual istimrari 
lease of the villagein question. He trans- 
ferred to ‘them all rigbts of all sorts 
reserving only to himself an annual sum 
payable as rent with the right to re,enter 
in case of, default of payment by the 
'In the body of the lease there 
is specific mention of the muafi khidmati 
and other ‘classes of muafi, By the terms 
of the deed the plaintiffs were given fall 
powers over this land. The plea taken on 
behalf of the defendants is that under the 
terms of section 150 of the Tenancy Act, 
the only person who can sue for. reanmphon 


` is the proprietor of a mahal or a portion 


of a mahal, that the proprietor is the 
Maharaja and the plaintiffs are not proprietors 
and, therefore, have no right to sue under this 
section. The reply on behalf of the plaintiffs is 


‘that the Maharaje’s rights ander. seotion 


150. as proprietor having been transferred 
to the plaintiffs, such a transfer is not 
illegal or contrary to law, and as that 
proprietary | right now vests in the plaintiffs, 
they, „in tke sireumstances of the 
present oase; must be held to be proprietors 
of the’ muaf for the purposes of section 
150. There can be no doubt that the 
Legislature | in section 150 used the word 


“proprietor” and not ‘land-holder’, and it is 


highly probable that the Legislature intended 


that the right to resume should be only in the 


proprietor and nobody else. We may assume 
this for the purposes of our decision. The 


of the present case . this part of the pro- 
prietary right is. vested in the plaintiffs 
or not by the ferms of the lease. As we 
have mentioned above, the lease is a perpetual 
one and all that the Maharaja reserved to 
himself was the right to receive an annual 
from the plaintiffs together 
with the right to re-enter in case of default. 


-He clearly transferred to them all the other 


rights -which go to make up the bundle of 
rights which constitute proprietorship, We 
think, therefore, that in the circumstances ' 
of this case the plaintiffs, for the purposes 
of section 150, must be deemed to be the 
proprietors of the mahal. It must not be 
taken for granted that we hold that this 
would be the case in every instance of 
a lease granted by a proprietor. The rights 
of a lessee are defined by the terms of the 
lease sand in eaoh case the Catt will have 
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to look to the terms of the deed and see what 
rights were vested in the lessee. The only 
other point which is raised in the case has 
no force and requires no diseussion. The 
decree of the Court below is, in our opinion, 
correct. We dismiss. this apeel with costs, 
Appeal dismissed, 





PATNA HIGH- COURT. 
APPEAL FROM ApPPALLATER Deoges No. 740 
or 1917. 
July. 9, 1918. 
Present :—Mr. Justica Roe and Mr. Justice 

l Coutts. 

SURAT LAL CHOWDHERY— 

DEFENDANT ——ÅPPELLANT 

versus 

Lala MURLIDHAR AND OTHERS — 


Pualntives — RESPONDENTS. ` 
Bengal Tenancy Act (VIL B.C. of 1885), s. 167—Pur- 
~- chaser in execution of rent decree, whether 
ousted by purchaser in execution of mortgage decree— 
Notice of annulment of mor tgage, absence of, efect Of 
Priority, 

A subsequent purchaser of a holding under a 
mortgage decree cannot oust a prior purchaser 
under a rent deczee even where there has been no 
notice under section 167, Bengal Tenancy Act, annul. 
ling the mortgage. The former is merely in the 
position of a second mortgagee who has a right to 
redeem the latter. [p. 992, col. 1.] 


Appeal from a decision of the Subordinate 
Judge, Durbbanga. 

Messrs. Suroshi ,Oh«ran Mitter and Sudhan- 
— shu Kumar Mitter, for the Appellant. 
Mr. Sioenmavaval. represented by Mr, 
_ Rajendra Prasad, for the Respondents. 


JUDGMENT.—The fasts relevant to the 


decision of this case are that on the 12th 
January 1910 the dafendant first party 
obtained a mortgage decree against the 
pro forma defendants and in execution of 
that decree purchased the property in 
dispute on the 16th Joly 1913, The 
plaintiff purchased the property at a 
rent sale on the 7th December 1910, eand 
obtained possession of the property in 
dispute and remained in possession until 
he was ousted tharefrom by an exeoution 


takan out by. tha dafanodant first party ` 


o2 the basis of the austion-purchase of 
1913. The plaintiff instituted proceedings 
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under Order XXT, rule 100. He was de- 
feuted in these proceedings and, therefore, 
was driven to bring the present suit to 
recover possession. 

The learned Munsif decided in his 
favour but the learned Subordinate Judge, 
on the grounds that notices were not 
issued under section 167 of the Bengal 
Tenancy Act annulling the mortgage of 
the defendant and that the landlord was 
a party to the mortgage decree of the 
defendant first party, held that the land. 
lord could not oust the mortgagee from 
the tenure without anulling the ingum- 
brances and that this would be so even 
if the mortgagee had completed his sale 
before the. purchase of the landlord. This 
decision is based on the case of Banbihari 
Kapur v. Khetra Pal Singh Roy (1). 

It is urged on behalf of the appellant 
Kapur is not 
authority for the proposition stated by the 
learned Subordinate Judge but is a mere 
obiter dictum upon the point, and it is 
urged further that even as an olzter dictum 
it has been challenged by several sub. 
sequent decisions of the Calcutta High Court, 


particularly in the case of Salimullah 
Bahudw v. Rahenuddi (2) and Kapil 
Rat v. Sheo Baran Rai (3). Reliance is 


further placed on the decision in Gopi 
Nath Mahapatra v. Kashi Nath Beg (4). 
The position seems to us to bə clear, 
Supposing that the Mansif had allowed 
the plaintiff’s objeation under Order XXI, 
rule 100, the present defendant first party 
would have been in the proceedings before 
us in the position of a plaintiff, and it 
is settled law, so far as this Court ia 
soncerned, by the desision in’ Cheodittz, 
A. B. vy. Quadress (5) by Mr. Justice 
Mullick upheld in Letters Patent by Chief 
Justice Chamier and Mr. Justice Sharfuddin, 
that in a suit to recover possession hb 
could not possibly have succeeded in 
redeeming the mortgage by payment of the 
amount dus under the rent decree. This 
decision is in accordance with the decision 


(1) 13 Ind, Cas 785; 38 O. 923; 16 C. W, N. 259, 

(2) 30 Ind. Cas. 68; 210.L. J. 659; 2 C. W.N, 
156; 43 0. 263, 

(3) 21 Ind. Cas. 126, 

(4) 1 Ind. Cas. 35; 13 O. W. N. 412; Sii T. 234, 

(5) 36 Ind. Cas, 498; I-P LA. 161. 


: | 
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iñ Meherunnessa v. Sham Sundar Bhuiya (6). 
The ‘purchaser under the mortgage decree 
déuld not oust the purchaser under the 
rént decree, even though there had “been 
no notice under section 167. He might ba 
ragarded as a second morigagee. 


It seems to us entirely snequitable that ; 


the present plaintiff should be put’ into 
an. unfavourable position by an erroneous 
sammary decision of the Executing Court 
“under Order KAT, rule 100. Had the 
Maunsif considered the two decisions to 
which we have referred, he would have 
seen that he could not- make an order in 
execution ousting - the - plaintiff. “The 
induction of the mortgage purshaser 


“upon land, even though it was done, by the 


authority of the Court, was in’ fact a 
trespass and -such a trespass could give 
no title. Title to the land undoubtedly 
-lies with plaintiff as the purchaser in 
Yxecution of a decree made upon a charge 
_prior to the defendant’s charge. We, there- 
fore, decree this appeal and order that the 
plaintiff be restored to the land without 
prejudice to any rights that may still sab- 
sist in the defendant as suggested in the 
gases we have quoted, namely, the right 
fo redeem as a second mortgagee. - The 
appellant is entitled to his costs as against 
the defendant first party in all Courts. 


The order of -the Subordinate Judge is. 


discharged and that of the Munsif restored. . 


Appeal decreed, 
(6) 6 0. W. N. 834. : 
/ 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Piast Civics Appeat No. 13 B or 1917. 
April 17, 1918. 
Present:—Mr. Pidana. A. J. O., and Mr. 

Kotwal, A. J. ©. i 
SULTAN BEG AND OTABRS— DEFENDANTS 
N os, 1, 2 AND aa 
VETESUS 
CHWNILAL MALURAM Saor 
—~P LALNTIFES— RESPONDENTS, 


Civil Procedure Code (Act V -of 1908), s.~ t0a, 0. 
XLI, r, 23—Remand, order of, avh3ther can be re. 
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‘considered in appeal from final decree after remand— 


Appeal to His Majesty in Council, whether lies from 
order of remand. 

An appeal does not lie to.His Majesty in Council 
against an order of remand under Order XLI, rule 
23 of the Civil Procedure Code, as itis not a final 
order within the meaning of section 109 (2) of the 
Code. ip. 923, col. 5] — 

Tn’ a remand under Order XLI, rule 25 of the 
Civil Procedure Code, the case remains pending or 
undisposed of on the Appellate Court’s file, and 
the Judge may yield to conviction and change his 
mind at any time before he has pronounced a final 
jadgment. A remand order under Order XLI, 
rule 28, however, cannot be ré-considered in a sub- 
sequent appeal from the decision of the first Court 
after remand, [p. 928, col. 2; p. 924, col. 1.] 


l Appeal against the decree of the Additional 
District Judge, West Berar, in. Civil Suit 
No. 35 of 1910, dated the 3!st Ostober 1916. 
Dr. H. §. our and Mr. F, F. Chitale, for 
the Appellants. 
Messrs. N. K. Phadke and M. R. Bobde, for 
the Respondents. 


JUDGMENT. —The suit ak of whieh this 
appeal arises was one to enforce à mortgage 
executed by the three defendants, who are 
now appellants, on the 25th February 1898. 
The properties mortgaged were at the date 
of the mortgage under the management 
of the Collector in execution proceedings taken 
by one Magniram Tansukrai to realise a 


decree obtained by him against the appel- 


lants. The Additional, District Judge, with- 
out going into the merits of the case, dis- 
missed the suit on the preliminary ground 
that -the mortgage was taken without the 
written permission of the Collector and was 
void under section 325 A of the Civil Pro- 
seduré Code, 1562. 


On appeal by the plaintiff it was held by 
a Bench of this Court that the transfer was 
not void, and althongh for want of the Col- 
lector’s concurrence it was at its inception 
inoperative, just as in‘the case of a convey- 


t 


ance by a person with a defective title, it` 


did not necessarily follow that it was open 
to the trangferors to repudiate it when the 
management of the Colleator was over and thay 


were in a positien to make good their son- 


traoù. The question for determination was, 
in the opinion of the Bench, not so” much 
whether’ the transfer was void or voidable, 
but whether, though inoperative, it might not 
give rise to anequity. The case was on the 
23rd January 1914 remanded to the Ist 
Cour}. for a trial on the merits. 


-ranga 
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That Court after trying the case on the 
marits’ has on 3lst October 19135 decreed the 
plaintiffs’ claim and the present appeal is from 
that decree. Although a number of grounds 
were taken in the memorandum of appeal 
attacking the findings of the first Court on 
the merits, they have not been pressed 
before us, and the learned Counsel for the 
appellants has frankly admitted that he has 
no case on the merits. He, however, relies 
on a decision of a Full -Bench of this Court 
published as Salu Bai v. Bajat Khan (1), 
wherein the view taken in the remand order 
of the Bench in the present case has been 
overruled, and asks us to re-consider that 
order and to uphold the original decree of the 
first Court dismissing the suit, 

The respondent has urged that section 
105 (2), Civil Prosedure Code, 1908, debars 
the appellants from disputing the order, as 
it could have been appealed from to His 
Majesty in Counsil as a final order under 
section 109 (a), and no appeal was preferred. 

In Miscellaneous Petition No. 16 of 1914 
for leave to appeal to His Majesty in Council 
from First Appeal No. 19 of 1912, a Bench 
of this Court, following Ahmad Husoin v. 
Gobind Krishna Narain (2) and Venkata- 
Row y. Narasimha Rao (3), 
has ‘held that, under section 109 of the 
Civil Prosedure Code, an appeal does not 
lie to His Majesty in Council against an order 


‘of remand under Order XLI, rule 23, as it 


is not a final order within the meaning of 
section 109 (a), and aleo that section 109 
(e) is not applicable. Weare not prepared 
to differ from that decision and hold that 
section 105 (2) does not debar the appellants 


‘from disputing the order of remand. 
- In asking us to re-consider the order of 


remand two arguments are advanced: first, 
that the case having come up again in appeal 
the whole of itis opened up for cur consider- 
ation; second, that we are bound to exer- 
cise onr inherent power under section 151 of 
the Civil Procedure Code and for the ends of 


‘justice reverse the order of remand. 


‘Counsel 
-Ganendra Nath Roy v. Surja Kanta 


With reference tothe first argument re- 
liance is placed by the appellants’ learmed 
upon the following rulings: 
Roy 


(1) 42 Ind. Cas, 200; 13 N. L R.130 (F. B). 

(2) 9 Ind. Cas. 932; 33 A. 391; 8 A. L J. 192. 

(3) 21 Ind. Cas. 842; 26 M. L. J, 96; 88 M. 509; 
14 M L. T. 550; (1914) M. W. N. 64, e 
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(4), Thakur Sheo Narain Singh v. Thakur 
Bishunath Singh (5), Hira Lal Pal v. Etbar 
Mandal (6) and Debi Baksh Singh vy. Habib 


Shah (7}. 
The Allahabad case cited last is a 
ease where their Lordships of the Privy 


Counsil held that the course adopted in the 
Court of the Judicial Commissioner in apply- 
ing rules or orders dealing with the case 
of the non-appearance of a suitor to the 
situation which arises when the suitor is 
dead amounted to abuse of the process of the’ 
Court, and it is such abuse that the Court 
had inherent power to prevent under sec- 
tion 151, Civil Procedure Code, and that 
apart from the Code any Court has an in- >- 
herent power to rectify a mistake inadvertent- 
ly made. This desisiondeals only with the 
question of a mistake inadvertently made in 
applying rules of prosedure which result in ' 
abuse of the process of the Court. That is 
not the case here. The Calcutta Weekly 
Notes cases are all cases where the Appel- 
late Court had remanded under Order XLI, 
rale 25, and it was held that it was open 
to the Appellate Court, after the receipt of 
findings after remand, to re-consider any point 
which it had already considered and express- 
ed an opinion on in its order of remand. 
The ratio decidend: of these rulings is that 
in aremand under Order XLI, rule 25, the 
Gase remains pending or undisposed of on 
the Appellate Court’s file, and the Judge 
may yield to conviction aud change his mind 
at any time before he has pronounced a 
final judgment. In Ganendra Nath Roy 
v. Surja Kanta Hoy (4), however, at 
page 466* the Judges appear to be of the 
opinion that even in such a case they would 
be slow to go back upon any final opinion 
expressed by another Judge in an earlier stage 
of the case. No case has been cited before 
us where a remand order under Order ali, 
rule 23, has been re-considered in a subsequent’ 
appeal from the decision of the first Vourt 
after remand. In the present instance ‘the 


remand order was under Order XLI, rule 23, 

(4) 15 Ind. Cas. 39; 17 C. W, N, 462, 

(5) 22 Ind. Cas. 316; 18 0. W. N, 426; 27 M. L.J. 
128; 10 L. J. 159; 17 O. 0. 33 (P. 

(6) 32 Ind. Cas 866; 20 C, W. ie 43. 

(7) 19 Ind. Cas. 526; 35 A. 331; 17 0. W. N. 829; 
11 A. L. J. 625; 18 C. L. J. 9; 15 Bom, L. R. 640; 25 
M. L. J, 148; 14 M. L. T. 33; (1913) M.V. N. 566; 
16 0. C. 194; 40 1. A. 150 (P. C.). 


* Page of 17 GO. Wi Ni Ed, 


Taataa nada anan naka eT 
human as aana 


` Code, and reverse the remand. order for ` 


e. 


-in this case is necessary for the 
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and the appeal cannot be said to have 
been pending or undisposed of on this 
Court’s file. In our opinion, the whole 
case is not opened up on the present 
appeal from the decree after remand, and 


it is not open to us, therefore, to re con- . 


sider the remand order. We, moreover, 
consider that the opinion expressed by the 
former Bench was final and we refuse to- 


go back upon it. 
The second argument is to this effect, . 


‘As the view ofthe law taken by the former 


Bench is now found to have been erroneous 
by the Full Bench, whose decision is binding - 
on us, the remand order must be deemed tn 
have resulted in a grave miacarriage ` of 
justice. In such circumstances, it is argued, 
it is our duty to exercise our | inherent 
power under section 151, Civil Procedure 


the ends of justica. 
We are bound by and adani the view 


of the law laid down by the Fall Bench, 


but-we do not think that our interference 
ends of 
justice. The appellants had filed an 
application for review ona 2 rupees Court- 
fee stamp. This has been dismissed on the 
grounds of delay and non-payment of the. 
proper Conrt-fees, namely, Rs, 500. W here 
the Code has. specifically provided for a 
review, and the appellants have failed to 


avail themselves of if by a proper appli- 


cation, we do not think they | have a. 
right to appeal to, or the Court would 
be justified in exercising its ‘inherent 
power to help him to get over the con- 
sequences of his default, On the merits 
the appellants have no case. They have 
received the benefit `of a large sum of 
money advanced by the plaintiff at a time 
of stress, and we do not think that either 
justice or equity requires that we should 
some to their aid under such | circum- 
stances. 

The appeal fails and. is "dismissed. with 
costs. 


` Appeal dismissed. 


f 
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CALCUTTA HIGH COURT. 
Appeals FROM APPELLATE - ecanes Nos, 
1495 anp 1715 or 1916. 
June 20, 1918, 
~Present:—Mr. Justice Fletsher and Mr, 
‘Justice Henderson Panton. 
In No, 1495 cr 1916 
_AMINUDDI DAFADAR—Derenpant— 
APPELLANT 
IN No, 1715 or 1916 
RAHIM :BAKSHA— DEFENDANT eee 
j VETEUS 
kasa CHANDRA PAUL AND OTHERS — 


PLainTires-—- RESPONDENTS IN BOTH. 
Tease, under-ratyati—Covenant for renewal of lease 
validity of. 
- A covenant for renewal, contained in an under. 
raiyati lease for nine years, under which the parties 
undertook ‘that a further term of nine years would 
be granted to the under-raiyat on the expiry of the 


` lease, is a perfeotly valid contract and the under. 


raiyat remaining in possession under the terms of 
a aan is not liable to be ejected. [p. 925, 
co 

Appeals against the decrees of the Sub- 
ordinate ‘Judge, 2nd Court of Tipperah, 
dated the 5th April 1916, affirming those 
of the ‘Munsif, 2nd Court at Chandpur, 
dated the. 17th Fobraary 1915. 

FACTS appear from the judgment. - 
Babu Bipin Chandra Bose, for the Appellant, 
—There was a covenantin the under- Raiyati 
Kabuliat, that the under-Raiyat would take 
a fresh settlement from the Raiyat landlord 


‘at the same rent after expiration of the 
‘term of ‘the under-Raiyati settlement. 


The 

Kabuliat' was accepted bythe Raiyat-land- 
lord and he is bound by the covenant of 
The Courts below 
were wrong in holding that though the 
Raiyat landlord accepted the Kabuliat he 
is not bound by the covenant of renewal of 


“the lease’ which is found in the Kabuliat 


executed by the under-Raiyat, This case ig 
exactly similar to the cases reported as Alz 
Mohammad .v. Nayan Rajah Bhuiya (1) and 
Lani Mia v. Muhammad Basin Mia (2), 
where it was held that a covenant for 
renewal of an under-Raiyati lease after the ° 
expiration of the term of the original lease 
is, good in law- 

Dr. Sarat Chandra Bysack (with him Babu 
Urukr@m Das Ohakrabutty}, for the Respond- 
ents.—This case is not exactly similar to the 


(1) 13 Ind. Cas. 912; 15 C. L. J. 122; 16 0, W.N, 


620 (note). 
(2) 33 Ind. Cas, 448; 20 Q, W. N. 948; 


a 
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gases reported as Ali Mohammad v. Nayan 
Rajah Bhuiya (1) and Lani Mia v. Muhammad 
Easin Mia (2). In those cases there was an 
express covenant that the Raiyat landlord 


` 


would grant a fresh lease to the under- 


Raiyat after the expiration of the term and 
it was held that the Raiyat landlord 
was bound by that covenant. In this oase 
it was written in the Kabuliat executed by 
the under-Raiyat that he would takea fresh 
settlement after the expiration of the term 
at the same rent and for the same period. 
Of course the Raiyat landlord accepted the 
Kabuliat, but there is nothing to show that 
he bound himself to grant a renewal of 
the lease after the expiration of the original 
term. The Courts below were, therefore, right 
in decreeing the plaintiff's snit. 
JUDGMENT. 
No. 1495 or 1916 

This is an appeal preferred by the 
defendant against the decision of the 
learned Subordinate Judge of ‘Tipperah 
affirming 
Chandpore. The suit was brought for eject- 
menturder the provisions of section 49 (a) 
of the Bengal Tenancy Act. It was brought 
by a Raiyat to recover possession against the 
under-Raiyat on the expiration of the term 
of the lease granted. The . contract of 
tenancy was evidenced by a -document 
oalled a Kabuliat, which was executed by 
the tenant and accepted by the Raiyat 
landlord. Under the terms of the Kabuliat 
the property was taken by the tenant for 
a period of nine years. There was a con- 
tract for renewal, under which the parties 
undertook that a further term of nine years 
- would be granted to the defendant on the 
same’terms as the original term. The 
terms expired in April 1911. This suit was 
not brought until May 1914. So a sub- 
stantial part of the contract for renewal bas 
been performed. Unless the covenant for 
renewal infringes on some provision of the 
law, there is no reason why full effeat should 
not be given to such contract. It is quite clear 
from the two decisions of tkis Court reported 
as Alt Mohammad v. Nayan Rajah Bhwiya 
(1) and Lani Mia y. Muhammed Eastin Mia (2) 
that a covenant for renewal in a case like the 
present is a perfectly valid contract.. The 
defendant being in possession uuder the terms 
of that contract is not liable to ba ejected by 
the plaintiff. In that view, the decree of the 


INDIAN OASES. 


the decision of the Munaif of. 


, and damages. 


995 


learned Subordinate Judge must be set aside 
and the plaintifi’s suit must stand dismissed 
with scsts both in this Court and in the Courts 
below. 

No. 1715 or 1916. 

The judgment that we have just delivered 
in Appeal No, 1495 will govern this case 
also. This appealis also decreed on the sama 
terms with costs. 

Appeals decreed, 


ALLAHABAD HIGH COURT. 
Seconp OCivin Appeat No, 1022 or 1916, 
May 11, 1918, 

Present:—Mr. Justice Tudball and Mr, 
Justice Abdul Raoof. 

NARAIN DAS— PLAINTIFF ~ 
ÅPPELLANT 

É VETSUS 
HET SINGH AND OTHERS- DEFENDANTS — 
RESPONDENTS, 

Specific Relief Act (E of 1877), s. 9—Suit based on 
title wrongly dealt with as suit for possession under 
s, 9—Procedure—Appetl, whether lies, 

Where a suit which is based upon title is wrongly 
dealt with by the trial Court as a snit under sec- 
tion 9 of the Specific Relief Act, an appeal lies 
against the decision of the trial Court. The Appel. 
late Court in such a case is not -entitled to dismiss 
the suit in tote, but should send it back to the trial 
Court to be dealt with as a suit based upon title, 
to have the proper issues framed and to be decided 
on thé merits. [p. 927, col. 1.] 


Second appeal from a decree of the 
Distrivt Judge, Budaun, 

Mr, M. L. Agarwala, for the Appellant. 

The Hon’ble Dr. Tej Bahadur Supu, for 
the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit brought’ for possession of property 
The plaintiff in paragraph. 
1 of his plaint stated that Musammat Gulabo, 
defendant No. 2, was the Zemindar and 
owner of 9 bighas and 19 biswas 
of land ina certain village, that she and 
her husband, defendant No. |, mortgaged 
the same with possession to the plaintiff 
for a period of five sears under a re- 
gistered mortgage-deed for Rs. 600 on 
certain conditions, one of which. was that 
the principal mortgage-money should be 
deposited in the month of Jeth before the 
property could be redeemed. He went on 


—— 
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to state that he, the plaintiff, 
possession of the property and had it 
cultivated tbrough his sub-tenants. In 
paragraph 2 of the plaint he stated that 
on the lst of September 1915 ‘the two 
principal defendants mentioned above ejected 
his sub-tenants, who were made pro forma 
defendants to the suif, and without paying 
the. mortgage money unlawfully took 
possession of the property, and that they 
were still in ‘such possession; that they 
had refused to deliver possession to the 
plaintiff or to pay him his mortgage 
money or to pay him the damages which 
ha had suffered. He dated his cause 
of action as the Ist of September 1915, 
the date of the trespass. In paragraph 3 
of his plaint he merely stated | that he 
had impleaded the sub-tenants as pro 
forma defendants. In paragraph 4 of 
the plaint he stated that the suit for the 


obtained 


purposes of jurisdiction and payment of ` 


Court-fees was valued at Rs.. 600. the 
mortgage money, plus Rs. 114 the amount of 
damagés, but with regard to the 
being under section 9 of the Spesific 
Relief Act, the Court-fee had been paid 
on half the 


was within -the local limits . of the 
jurisdiction of the Court, hence the suit 
was cognizable by ‘the Conve: The following 


‘reliefs were prayed for:— 
(1) That the plaintiff’s rights may be 


- declared and the principal defendants may be 


. dispossessed and the plain tiff as mortgagee 


may be put into possession of the 9 bighas 19 
biswas of land numbered as below, sitaate in 
Mauza Bhursaya. 

(2) That Rs. 114 due on ‘agcount of 
damages for 1323 Fasli may be awarded 
to the plaintiff as against the principal 
defendants, 

. (8) That costs of the suit may be awarded. 

(4) That any other relief to which the 
plaintiff may be entitled may also be 
granted. 


It will be noticed that it is only in. 


paragraph 4 of the plaint that the plaintiff 
mentions section 9 of the Spesific Relief 
Act and he only mentions it to show why he 
paid Oogrt- -fees on half the mortgage money. 
In their defence the defendants urged that 
the. claim was one based on title and, 
therefore, sould not be brought under section 


~ 
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claim . 


f mortgage-money and the ` 
entire amount of damages, that the village 


[1818 


t 


_9 of the Spesific Relief Act. They pointed out: 


that. the claim for damages along with 


that for possession could not be maintained . - 


under section 9-of the Specific Relief 
Ast. . They then went on to deny 
the allegations of fast and raised other 
points in defence. When the case came. 
on for -trial the learned Vakil for the 
plaintiff amended the plaint by striking 
out in the first relief the words “the 
plaintiff’s right may be declared,” and- 
retaining the following words ‘the principal. 
defendants may be dispossessed and the 
plaintiff, as a mortgagee, may be put in 
possession of the 9bighas and 19 biswas pukhia 
of land.” The claim for damages was allowed. 
to remain. The learned Munsif thereupon 
treated the suit as a suit under section 9 of 
the Specific Relief Act; held that the snit 
was’ not barred by limiéation: held that no 
claim for damages could be joined with the 
suit claiming possession under sestior 9 of 
the Spesific Relief Act; dismissed the claim 
as to damages and gave the plaintiff a 


decrea under section 9 for possession of-thid 


property without going into the merits of 
the other defences at all. 
appealad to the District Judge. Objection 
was there taken that no appeal sould lia 
in- a suit brought under section 9 of. the 
Specific Relief Act. The Judge treated.the 
suit’ as a suit based on title. He held it to 
be of that nature but instead of remanding 
it to the Court of first instance for decision 


on the merits, he held that in view of the 


desision of this Court in Nazir Ahmad v. 


‘Abid Ali (1), he was bound to dismiss the 


suit én toto, He accordingly dismiesed it, 
There are two pleas raised before us in thé 
alternative. The first is that the suit being 
a suit under section 9 ofthe Specific Relief 
Act, no appeal lay to the Court below. Ths 
second is that if it was not such a suit, then 
the first Court ought to have remanded: it 
to the Court of first instance for decision 
on the merits. The facts areas stated above. . 
The first question before us is whether or 
not the suit a% it stands is really a suit 
based on title, or is one under section 9 of 
the Specific Relief Act. As pointed out 
above, the only mention of section 9 of the 
Specific Relief Act is to be found in paragraph 
“4 of the plaint, and it was mentioned more 


(a) 11 Ind, Cas. 38; 8 A. L. J. 910, 


The defendants ` 


Vol. XLVI] 

ASBRAF ALI V. KARM ALT, 
as an excuse or an explanation of the amount 
of Court-fees paid on the plaint. Even after 
the amendment made, that is, after the 
striking out of the words “the plaintiff's right 
may be declared,” it seems to us that the suit 
is clearly a suit based upon title and that in 
so holding the Court below was correct. There 
remains the point as to whether the lower 
Appellate Court was justified, by the ruling 
quoted above, in dismissing the suit zn foto. 
We do not think that that ruling’is any 
authority for the decision at which the 
lower Appellate Court has arrived. In that 
case really what this Court decided was 
that the suit as brougbt was ‘a snit based 
- on title in which an appeal did lie to the 
lower Appellate Court and that the lower 
Appellate Court had rightly -dismissed the 
suit on the merits. In the present case the 
suit being really a suit based upon title, the 
Munsif wrongly dealt with it asa suit under 
‘section 9 of the Specific Relief Act. The 
case ought to have been sent back to that 
Court to be dealt with as a suit based upon 
title, to have the proper issues framed and 
to be decided on the merits. We. therefore, 
allow this appeal. Weset aside the decree 
of the Court below, we direct that the record 
be Sent: back through the lower ‘Appellate 
Court to the Court of the learned Munsif, to 
be restored to its number upon the file: and 
to be heard and decided according. to law. 
The costs of this appeal will be costs in the 
cause and will abide the result. 


Appeal allowed; Oase remanded, 


CALCUTTA HIGH COURT. 
APPEAL FROM salary ae No. 2384 or 
916. 
May 14, 1918. 
Present:—Mr. Justice Figtcher and 
Justice Sir Syed Shamsul Huda, Kr. . 
ASHRAF ALI—PLAINTIFF—APPELLANT 
Versus = 
KARM ALI AND otaers—Derenvants— 


RESPONDENTS. 
Noabad-Taluk, whether permanently settled, 
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A Noabad Taluk in Chittagong may or may not be 
a permanently settled one, [p. 928, col, 2.]. 

Prosunno Coomar Roy v. Secretary of State, 26 C. 
792; 3C. W. N. 695; 18 Ind. Dec, (N. s.) 1107, dis- 
tinguished 

Appeal against the decree of the Additional 
Subordinate Judge of Chittagong, dated the 
2lst of July 1916, modifying that of the 
Munsif, Hathazari, dated the 26th of 
Jane 1915. 

FACTS.—The suit was for recovery of 
possession on declaration of title, 

Plaintiff's case wes that the disputed land 
appertained to Noabad Taluks and the 
plaintiff with his predecessors was in 
possession for over the statutory period, 
After the expiry of the terms of the Noabad 
Taluks, a new settlement including new 
lands was effected and a new jama was 
assessed in respect of them, and during the 
cadastral survey, the Records of Rights of 
which were finally framed and published in 
1898, the disputed lands were taken ont 
of the aforesaid Noabad Talnks and made 
khas and recorded as khas Noabad of Govarn- 
ment, after which Government settled the 
lands with plaintiff, A 

Defendants’ case was thatthe Noabad Taluks 
were and are permanent (kaimi). Govern- 
ment had or has no power to take away 
any.Jand of the Talnks and cannot make them 


-khas and. cannot grant any new.. settlement 


in respect of them. Government had no 
power to take out of the Taluks any land 


_by the cadastral survey and treat it as a 


khas property of Government without 
setting aside the previous Taluka Settlement, 


Babu Dwarkanath Chuckerbutiy (with him 
Babu Kshitish Ohandra Sen) for the Appellant. 
— The Noabad Taluks of Chittagong are not 
and cannot be a permanent interest. Govern- 
ment can as of right take lands of the Noabad 
Taluks and effect new settlement in respect 
of them. Noabad Talukdars of Chittagong can- 
not have permanent interests. Refers to 
the case of Prosunno Coomar Roy v. Secretary 
of State (1). 

Babu Oharu Chandra Sen, for the 
Respondents.—In Prosunno Ooomar Roy vy. 
Secretary of State (1) it was never laid 
down as a general rule that Noabad Taluk. 


G1) 28 ©. 7928 0, W. N. 605; 18 Ind Deo, (na) 
1107. 
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dars of Chittagong have not or saunas have 
a permanent interest. Moreover, that case 
was decided with reference to a particular 
Taluk. The word Taluk imports a permanent 
interest, a permanent tenure, until the contra- 
ry is proved. See Krishano Ohunder Goopto v. 
Meer Sufdu: Ali (2), Budyar Rahman y, Matiar 


Rahman (3), and Sarada Kripalala'y, Akhil. 


Chandra Biswas (4). These Taluks have been 
recorded in the 1200 Mughe Survey Chitta 
of 1539. The presumption is that these 
. Taluks existed from the time of the Permanent 
Settlement.’ See Nagendra Lal. Chowdhury v. 
Nazir Ali (5). Government had no power to 
take away any land out of the Talus. and 
make new settlement in respeat of them. 
Government had no power to eject the Taluk- 
dars in possession except in Sxesution of a 
_Gecree for arrears of rent, 


Referred to the two cases of Jogesh 


Chandra Roy v. Secretary of State (6) and. 
Maqbul Ahmad `v. Hara Gobinda Kalal (7), 


where it. has been desided that a Noabad 

Mahal implies a hereditary and transfer- 
able title in perpetuity. 

~ Babu Kshitish Ohandra Sen, in, reply.— 
Government -has power to resume - the 
uncultivated lands of the Taluk and settle 
them with others. 

JUDGMENT.—This is an ee by the 
plaintiff against the decision of the learned 
‘Subordinate’ Judge of Chittagong, dated the 
2lst July 1916, modifying the decision of 
the Munsif of Hathazari. ` The’ plaintiff 
brought the suit to recover possession of 
cerlain lands in Chittagong which were 


within a Noabad Mahal. The case as upened — 


here is this: The plaintiff has got a settle- 
ment from the Government. His suit has 
been defeated in the lower Appellate Court 
on the ground that the defexdants are 

Noabad Talukdars, and, in the view of the 
learned Judge, a Noabad Talukdar may have 
a permanent interest and the Judge finds 
that the defendants have a permanent inter- 
est. It was said on behalf of the plaintiff- 
appellant that, having regard to the decision 
< of this Court in the case of: Prosunno 


- 


(2) 22 W. R, 326. 
(3) 21 Ind. Cas. 47; I8 O, L. J. 271i. - 
(4) 41 i Oas. 580; 21 O. WN, 903; 28 0. L. J, 


18. 
(5) 10 ©. W. N. 503. 
(6) 24 Ind. Cas. 65; 18 0. W. N. 531. | 
(7) 8 0. L. J. 470. 
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Ooomar Roy > y. Secretary of State (1), a Noabad 
Talukdar could not have a permanent interest 
and, therefore, the view that the learned- 
Judge took of the evidenca before him 
sould not possibly be supported on the ground 
that the law did not warrant sucha con- 

clusion. There are other cases of this 
Court that show quite olearly that the case 
‘reported as Prosunno Coomar Roy v. Secretary 
of State (1), did not decide any such general 
rule, but decided with reference to the 
particular Noabad Mahal which was ander 
cousideration in that case. In two cases of 
this Court, namely, the case of Jogesh Ohandra 
Roy v. Seoretary of State (6) and the oase of 
Maqbul Ahmad v. Hara Gobinda Kalal (7), . 
it has been held that a Noabad Taluk may 
or may not be a permanently settled one. 
That being so, the learned Judge of the 
-lower Appellate Court was quite right in this 
case in coming to the conclusion that the ° 
interest that the defendante had in this 
Taluk was’ a permanent interest. An 
attempt was made in reply to raisea totally 
different case, namely, that “this Taluk, 
although in fact permanent, was- liable as 
tothe patit to resumption on the ground 
that the Talukdar had not made the same 
fit for cultivation, No such case was made 
in’ the lower Courts and itis much tov late 
in reply to raise such a oase. If it was 
intended to raise such a case, proper issues 
ought to ' have been settled and evidence 
adduced to establish the right of resump- 

tion and to show that such right was exercised 
on the part of the Government, The present 
appeal fails and must be dismissed with 
costs, 

Appeal dismissed, 
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PATNA.HIGH COURT, 
ÅPFEAL FROM ORIGINAL Decree No. 86 or 1916. 
March 26, 1918. 
Present:—-Mr, Justice Chapman and Mr. 
Justice Atkinson. 
SAHDEO NARAIN DEO AND OTSERS— 
PLAINTIFFS —APPELLANTS 
versus 


KUSUM KUMARI—Derenpantr— RE- 


SPUNLENT., 

Hindu Law—ddoption—Custom, special, proof of — 
Baisi chowrasi gaddis, holders of—Lachmipwr estate, 
law applicable to~Burden of proof—Limitation Act 
(LX of 1908), Sch. I, Arts. 148, 141—Suit for possession 
-Defendant claiming under aduption— Limitation 
applicable -Civil Procedure Code (Act V of 1908), s. 11, 
Papi. 4—Res judicata—Aatter which might and ought 
to have been made ground of atlack—Santal Parganas 
Regulation (III of 1872), s. 5— Property situated in 
Santal Pargunas, suit for possession of —Jurisdiction— 
Evidence Act (I of 1872), 5. 32 — Witness examined and 
cross-examined dying before termination of suit—Fre- 
vious statement, whether can be proved, 

Ju dealing with the custom of an entire com- 
munity it is of more importance to have regard to 
the history of the main body than tothe history of 
less important branches. [p. +86, col. 2.] 

The holders of the Baisi Chowrasi gaddis are now 
a recognised community. The members of that com- 
munity were non-Hindu in -origin, but they havo 
now accepted Hinduism to such a degree that the 
burden of proving that they have not assimilated 
the Hindu Law of adoption lies on the person who 
asserts it. [p. 931, col. 1; p. 932, col. 1; p. 985, col. 2.] 

The Lachmipur family has assimilated the Hindu 
Law of adoption and there is no custom im it to the 
contrary. [p. 259, col. 2.] 

The question of the burden of proof is not of any 
very great importance in a Court of Appeal where 
evidence has bæn given upon both sides in the 
original Court. [p. 986, col. 2.] 

Obiter dicta.— Where «a suit is brought for the 
possession of immoveable property and the defend- 
ant holds under a title by adoption, the suit is 
governed by Article 141 and not by Article 118 of 
Schedule I of the Limitation Act. [p, 960, col, 1.) 


Where it is not certain that a matter if proved 
would have affected the result of a suit, it cannot 
be said that the matter ought to have been made a 
ground of attack within the meaning of Explanation 
LV to ane 11 of the Oivi) Procedure Code, [ p. 961, 
ool, 1. 

Under section 5 of the Santal Parganas Regulation 
of 1872 as it stood in 1907, no suit could lie in any 
Court established under the Bengal, North Western 
Provinces and Assam Civil Courts Act in regard 
to any land or any interest in or arising, out 
of any land in the Santal Parganas, so Jong as the 
land ehad nob been settled and the gettiement 
declared by a notification in the Calentta Gazette 
a ch been completed and concluded. [p. 963, col. 
l. 
Section 32 of the Evidence Act has no application 
to the case of a witness who has been fully examined 
and cross-examined but who happens to die before 
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the termination of the suit. In such a case ibis 
not open to either party to apply under section 
32 for the admission of a previous statement made 
by the witness. [p. 963, col. 2; p. 964, col. 1.] 


Appeal from a decision of the Subordi- 
nate Judge, Bhagalpur., 

Messrs. P. R. Das, Naresh Chandra Sinha, 
Lal Mohan Ganguli, D. N. Sarkar, Lalit Mohan 
Ghose and Ranjit Singh, for the Appellants. 

Messrs. P. C. Manuk, Satlendra Nath Palit, 
Jagan Nath Frasad, Rat Gurusaran Prasad, 
Surendra Nath Boseand Prafulla Chandra Bose, 
for the Respondents. 


JUDGMENT. 

CHAPMAN, J.—Thakur Lalit Narain Deo, 
the proprietor of an estate known as the 
Lachmipur Raj, died on the 23rd April 
1871. Before his death he exeouted a Will, 
whereby he bequeathed his estate to his 
eldest widow Mahkum Kumari, with author- 
ity to adopt. Mahkum Kumari succeeded 
to the possession of the estate. On the 
22nd Jaunary JESS she entered into an 
agreement with one Narain Singh and his 
wife Chhatar Kumuri, under which they 
consented to give their son Tek Narain 
in adoption subject to the condition that 
during tbe lifetime of Mabkum Kumari 
Tek Narain would not inherit. MThere- 
upon Mahkum Kumari took the said Tek 
Narain in adoption under the name of 
Pratap Narain Deo. On the 29th July 
1898 Mahkum Kumari relinquished her 
estate in favour of Pratap Narain Deo. 
Pratap Narain was then a minor. The 
Court of Wards took charge of the estate 
on his behalf in September 1898. He 
game of age on the 29th Ostober 1901 
(paper-book, respondent’s portion, page 
197, Exhibit Aa) and was installed as pro- 
prietor in February 1902. 


The suit out of which this appeal 
arises is for deslaration of title and fon 
recovery of possession of the estate from 
Pratap Narain Deo. The plaintiff Sahdeo 
Narain claims under the rule of lineal 
primogeniture {to be the true heir of 
Thakur Lalit Narain Deo. Jyoanti Kumar 
Mukherji, who joined in the suit, claims 
as assignee ky purchase of a portion of 
the estate together with a 6-annas share 
of the entire mesne profits. Bhim Narain 
Deo, tke other plaintiff, is the half bro- 
ther of Sahdeo Narain Deo. He appears 
to haye admitted that the title of Sahdeo 
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Narain Deo was superior to his. He join- 
ed in the plaint in view of the possibility 
that the Court would take a contrary 
view and hold that the superior title was 
vested in him. .The application of the 
rule of lineal primogeniture was contested 
by the defendant. The point will be 
dealt with at the conclusion of the judg- 
ment. The plaintifis denied the factum 
-of the adoption by Mahkum Kumari and 
also alleged that the requirements of the 
Hindu Law as to adoption had not been 
somplied with. This part of the case has 
now been abandoned, and it is now gon- 
ceded that the adoption did take place 
and that there was no failure to comply 
with the Hindu Law in reference thereto. 
The plaintiffs’ case, however, also was 
that there was a family or clan custom 
which forbids, and bars inheritanee by, 
adoption, and that, therefore, Pratap Narain 
Deo had no title to the property. .The 
suit was dismissed by, the Subordinate 
Judge. The plaintiffs now appeal to this 
Court. 

The guestions at issue raised by the 
plaint may be treated, for the moment, 
as reduced to the ong question, whether 
the custom invalidating adoption has been 
proved or not, The, defendant raised 
various pleas in bar, whioh will be dealt 
with separately at the conclusion of the 
judgment. 
~ The suit was instituted on the 18th 
September 1907. Jt was dismissed for 
default on the 28th June 1909. Application 
to restare was rejected on the 22nd February 
1910. On appeal the suit was restored by 
order of the High Court dated the 5th March 
1912. The widow Mahkum Kumari died 
on the 3lst January 1908. The adopted 
son Pratap Narain Deo died on the 22nd 
«November 1913, leaving a Will in favour 
of his eldest widow Kusum Kumari and 
giving her power to adopt an heir to 
him. At the time when the snit was dis- 
missed on the 29th February 1916, Kusum 
Kumari was the sole defendant and she is the 
sole respondent in this appeal. 

THe (USTOM PLEADED. 

The custom is pleaded im paragraph 5 
of the plaint. The paragraph reads as 
follows: 

“That the said Lachmipur Raj or estate 
ig known in the Mofussil as a gaddi, 
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and there are 84 gaddis in the district 
of Bhagalpur and in the neighbouring dis- 
tricts of Mongbyr, Santal Pargnas, Hazari- 
bagh, Manbhum, Singbhum, Bankura and 
Gaya, which are owned and possessed by 
Surajbansi Rajputs of the same clan as the 
said Thakur Lalit Narain Deo and go by the 
sollestive name of Chowrasi or 84, and 
amongst these Surajbansi Rajput holders 
of the gaddis there is a family or- elan 
eustom which forbids,and bars inheritance 
by, adoption and the succession to these 
gaddis by blood relation cannot be defeated 
by adoption”. 

In so far as this amounted to a plea 
that adoption was forbidden altogether, 
the plea wasabandoned on the 20th Desem- 
ber 19.5 near the conclusion of the trial. 
This Court has not been asked to hold 
that adoption is generally forbidden, save 
in so far as it operates to defeat the 


‘right of succession according to the custom 


of lineal primogeniture. The custom which 
we have been asked to find is a custom 
which bars inheritance by adoption, that 
is tosay, which does not permitan adopted 


gon to succeed. 


Tt will be nextcbserved that the custom 
is alleged to be a custom among Suraj- 
bansi Rajput holders of the, Chowrasi 
gaddis. It appears from the Subordinate 
Judge’s judgment that there ' was at one 
time some confusion as to whether the 
custom should be treated as a 


Surajbansi Rajput caste custom, or ‘should 


be treated as a custom of these 
particular gaddis only. The first 12 witnesses 
examined by the defendant appear to have 
been examined on the understanding that 
the custom alleged was a caste custom. 
From the terms of the plaint, however, 
and from the nature of the questions put 
to all the plaintiffs’ witnesses, it is reason- 
ably manifest that the plaintiffs always 
regarded the custom as a gaddi custom. 
Mr. Das on their, behalf denies there was at 
any stage any treatment by the plaintiffs of 
the custom as a caste custom or any admis- 
sion made by the plaintiffs’ Counsel in that 
connection. Mr. Das denies a statement 
made to the contrary in the judgment 
of the learned Subordinate Judge under 
issues 7, 8 and 9. See paper-book, parts 
V—VIII, pages 596-67, 
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Tus COMMUNITY IN WAICA THE CUSTOM 15 
SAID TO PREVAIL, 

The fact that the group of gaddis referred 
to in the plaint as the Chowrasi gaddzs 
is now a recognised community in whioh 
such a custom as that pleaded sould exist, 
has been admitted in this Court. The 
Subordinate Judge’s finding to the contrary 
is inconsistent with the finding at the end 
of his judgment, and is indeed against the 
whole tenor of the evidence. The community 
is usually referred to by the name Baisi- 
Chowrasi, a name which is ordinarily un- 
derstood to mean 22-84, but which is now 
merely a name. The significance of the 
numbers 22-84, if indeed that be the true 
‘meaning of the name, has heen lost in 
antiquity. The tradition is that they all 
come from the same common stook (the 
plaintiffs’ witness No. 10 and the defence 
witness No. 31.) The defence witnesses 
Nos, 43, 44, 50, 51 and 52 gave evidence of 
a tradition that there were originally 22 
gaddis out of which 84 were formed. 
Defendant’s witnesses Nos. 46, 48, 59, 48 
and 70, anda witness in a previous case (Ex- 
hibit Y-13, paper-book, part III, page 184, 
line 13, and Exhibit 12, paper-book, parts 
I and I), page 168) stated that the 
Chowrasi gaddis are governed by the same 
customs — Exhibit M-5, papoer-book, part IV, 
page 84, may also be referred to. Exhibit A 
(paper book, part IV,. page 1) is the 
record of resolutions come to ata meeting 
in March 1907 for the purpose of 
performing certain ceremonies at a 
marriage and ineidentally to  outoaste 
Pratap Narain Deo, the holder of the 
Lacbmipur Gaddi; the persons present 
described themselves as belonging to the 
Baisi Chowrasi. It is clear, therefore, that 
& recognised community now exists bearing 
that name, 

Tue ORIGIN AND HISTORY OF THE OHOWRASI 

GADDIS, 

It is contended on behalf of the appel- 
lant that this group or. community was 
originally non-Hindu, and that this fact, if 
true, would assist him in discharging the burden 
of proving that inheritance by adoption was 
forbidden. The Subordinate Judge refused 
to admit any evidence to prove a non- 
Hindu origin. It appearsthat an applica- 
tion to amend the plaint was made ata 
wory late stage after a considerable 
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body of avidense had been tuken on 
commission. The application to amend was 
made for the purpose of alleging for the first 
time that the ancestors of the Lashmipur 
Raj were originally non-Hindus who in 
course of time adopted sertain customs in 
yogue amongst the Hindus but did not 
recognise the custom of adoption. We are 
of opinion that the learned Subordinate 
Judge was right in refusing permission, 
for the amendment of the plaint at that 
stage but he was, in our opinion, wrong in 
excluding evidence relating to the origin of 
this community. There was no definite 
plea in the plaint as originally filed which 
was irreconcilable with such evidence; 
and the evidence was relevant to the 
issue which he had framed, whether the 
estate was governed by a custom which 
bars inheritance by an adopted son. We 
have accordingly permitted Mr. Das to 
place before us such material as may be 
available upon the subject of the origin of 
this community. Mr. Manuk on behalf of 
the respondent objected to this course but 
on our: pointing out that any grievance 
which he might have in this connection 
would be snffisiently met by an order of 


adjournment, -he desided, as we under- 
stand, not to apply for adjournment 
but to utilise the time which would 


necessarily be occupied in the remainder 
of the hearing of the appeal in obtaining 
any material which he could to contradict 
the authorities cited before us by Mr. 
Das. 

The origin of the community is lost in 
obscurity. The first group of facts to be 
considered will appear from a judgment of 
the year 1885, Exhibit Y-13. A tract of 
country known by the name of Kharagdiha 
originally formed part of a very extensive 
kingdom or shieftainship known by the 
name of Sheor Mahomedabad. When the 
English entered Chota Nagpur, they found 
Kharagdiha to consist of 38 tenures 
called gaddzs. It is clear that they then 
gonstituted a portion of a recognised 
community, The holders of these gaddis 
wera practically independent but derived the 
symbol of authority from the Raja of 
Sheor Mahomedabad, who himsesf derived 
the sanction of his power from a cere- 
mony of installation performed by the 
Hindu high priest of Deoghar, The 
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traditior was that these tenures existed 
from pre-historic times and were originally 
held under an indigenous Raja before the 
founder of tbe Sbheor kingdom invaded 
from the south. There appears to have 
been no general tradition that the holders 
of these gaddis were originally Rajput’ 
invaders from the north-west. In exceptional 
cases only does there exist such a tradition, 
a for instance in Tundi, Gawan, Jharia, and 
Palganj. The indication, therefore, is that 
as a group these gzddidars were originally 
indigenous und at some time not known 
accepted Hinduism. This tract of country 
called Kharagdiha was subsequently distribut- 
ed for administrative purposes between the 
districts of Manbhum, Hazaribagh and others. 
It appears, roughly speaking, to have 
originally covered the area in which the 
community with which we have to deal 
held their tenures (see Exhibit M-5), The 
38 gaddis above. referred to admittedly all 
- belong to the Baisi-Chowrasi. 
Tae HISTORY oF LAOHMIPUB. 

The next group of fasts to sonsider 
is connected more particularly with the 
Liachmipur gadd: and the neighbouring gaddis 
in the districts of Bhagalpur and the' Santal 
Parganas. From Exhibit 2; which is a 
copy' of an agreement- between the ‘two 
first plaintiffs, it appears that there was 
a tradition that the Gachmipur gaddi was 
acquired more recently: than the original 
38, gaddts mentioned in the judgment which 


- I have above referred to. The tradition 


is that the Lachmipur gaddi is a branch 
of the Kurchutta gaddi, which is one of the 
38, and that the Lachmipur ancestors came 
from Kurchutta and settled under the Raja’ 
of Kharagpur on the property now known 
‘as the Lachmipur Estate, a portion of which 
is situated in the Santal Parganas, Now 
sit appears from Mr. MoPherson’s Settle-' 
ment Report of the year i907, on the 
- Santal Parganas district, that there is some 
reason for holding that the chiefs of Lachmi- 
pur were originally Bbuiyas, sea pages. 
20-21 of Mr. MoPhergon’s Report. In their 
resolution of September 1893, taking charge 
of the estate on behalfof Pratap Narain, 
e then a minor, the Board of Revenue ag 
Court of gWards stated that the Lachmipur 
family though calling themselves Surajbansi 

-~ Rajputs were originally Bhuiyas. Mr, 
MoPherson classes the Bhuiyas who stil] retain 


that name 48 semi-aboriginese eyen now, - 


page il. On page 193 of the report, 
8 other of the gaddis of this som: 
munity are described as of Bhuiya origin. 
“Ab some stage they, like the rest of the 
community, called themselves Surajbansi 
Rajputs. Captain Brown, who was in the 
country as the representative of the Hast 
India Company in 1772—78, does not 
mention the fact that the Bhuiyas in the 
Santal Parganas made any~ claim to be 
Rajputs. It appears, however, that in L807 
when Dr. ' Francis. Buchanan was employed 
for the purposes of making an enquiry into 
the general conditions .of. that paré of the 
country, he found that the higher ranks 
of the Bhuiyas then in 1807 pretended 


that they were descended from the Suggod - 


and called themselves Surajbansi Rajputs, 
observed the rules of purity required by 
Rajputs, and had assumed the thread which 
distinguishes the Rajput from the lower 
castes. Dr. Buchanan observes that where 
the Bhaoiyas-are powerful the Mithila 
Brahmins consent bo perform their ceremonies 
and are not considered as degraded by this 
condescension. On the other hand the trne 
Rajputs cE whom some representatives were 
found by Dr. Buchanan were noted by him 
as holding the- Bhuiyas in contempt. He 
notes that the true Rajputs say that Rup 
Narain, the “then holder of the Gachmipur 
gaddi, had compelled the Hindus of his 
territory to admit his purity. There are 
also some slight indications of a non-Hindu 
origin existing ab present or in recent times, 
Thus at the Nowagarh marriage (Wxhibit A) 
in 1907 goats were sacrificed. Again, 
the word kusyapa has been adopted by the 
community as the name of their gotra. 
The word kasyapa is derived froma Sanskrit 


- word meaning -a tortoise. The use of the 


‘word indisates a totemistic origin. Further, 
Hindus, as a general rule, do not marry 
within the gotra; but .this community do 
marry within theireso-called gotra, though 
apparently they do not marry within some 
seven degrees in the gotra. These seven 
groups appear to be Kurchutta, Palganj, 
Tundi, Ponogarh, Chakai, Nagpur and Chak- 
manjo. This will appear from the evidence 
of the defence witnesses Nos. 22, 44, 45, 
56, 79,90 and 94, and the plaintiffs’ witness 
No, 27. To exemplify our meaning we refer 
to the evidence from which it appears that 


. = 
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a member of the Tundi group will not 
marry within that group butis willing to 
marry from any of the other groups. This 
suggests the grafting of the Hindu idea of 
the gotra merely for honorific purposes 
upon an indigenous exogamous custom. 
Again the defence witness No. 45 admits 
the existence of a peculiar marriage, an 
incident which takes place in the performance 
of the orthodox marriage ceremony. This 
custom is called parichan and appears to 
resemble the ceremony desoribedin Dalton’s 
Ethnology, page 139, as a seramony in 
imitation of a marriage by sapture. Too 
mush importancs must not be attached to the 
last item, but on the whole there appears 
to ba reason to believe that the community 
were non- Hindu in origin. 
TRE EXCENT TO WAICA TEE COMMUNITY HAVE 

: BECOME HINDU. - 

It is contended, however, on behalf of the 
respondent that she has bean able to show that 
the community has become Hindu ont and 
out, The significance of this will be apparent 
from the judgment of the Privy Council in 
the case of Fanindra Deb Ratkat vy. Rajeswar 
Das (1). It is of importance to note here that 
the two plaintiffs wh» are members of the 
same family, Sahdeo Narain and Bhim 
Narain, would manifestly resentany suggestion 
that they were notout and ont Hindus. In 
Exhibit 2 they relate a tradition that their 
ancestor Bhim Rai, nine generations back, 
same to that part of the country and founded 
the Raj under the blessing of. the deity 
at Baidyanath, the famous Hindu temple. 
It is clear also that these two persons took 
no part in the application for the purposes 
of amending the plaint by way of pleading a 
non-Hindu origin. 

The respoudent relies for proof that the 
community had become Hindu out and out 
upon a series of decisions in which one gaddz 
after another was treated as being governed 
generally by the Hindu Law. The first of 
these is a decision of the year 1738 re- 
lating to the Pandra gaddi, in which the 
property is described aa held jointly. The 
decision is referrad to in Exhibit 9-D at 
page 102 of the papsr-book, parts P and 
II. The next decision is of the gear 1515 


(1) 110. 463; 12 T.A. 72;4Sar. P. C.J. 610; 9 
Jad. Jur. 277; 5 Ind. lee. (x. s.) 1063 (P. C, , 
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of a caso relating to the Jharia gaddi. The 
judgment is reported in 4 Select Reports at 
page 72, also in VII Indian Decisions at page 
54[ Widows of Raja Zorawur Sing v. Koonwur 
Pertee Sing (2)]. At page 75 of the Select 
Reports the Jharia family are spoken of by the 
local Court as Rajputs who have come from 
the Western Provinces and are governed by 
that law, and that is in fact the Jharia 
tradition now. On the other hand at page 
76 the case was decided in appeal on the 
ground that the family was governed by the ° 
customs prevailing in jungle estates, The 
next case isa decision of the year 1845 
relating to the Gawan gadd:, the effect of 
which is, for the purpose we are considering, 
somewhat ambiguous. At pages 222, 223 
and 224, part IV of the paper-book, there 
occur expressions which suggest that it is 
intended to apply the Mitakshara Law. 
On theother hand in the sonéluding portion 
of the judgment the desision appears to ba 
based upon a custom which formerly was in 
vogue tn the Parganasof Kharagdiha andother 
jungle and hill tracts. Thecustom is treated 
as exceptional. The next decision is of the 
year 1850 (page 130 of the same volume 
of the paper-book) relating to the Sarwan 
gaddi, in which it was held that the daughter’s 
son, who was the then Raja of Tandi and 
other gaddis, was entitled to sueeeed. The 
test of offering Panda, a pure Hindu Law 
test, was applied—HExhibit Y-4. The 
next desision is of the year 1862 relating 
to the Narainpur gaddi—EHxhibit Lat page 
61 of the respondent’s portion of the 
paper-book, in which it was held that 
one Ahlad Kumari was by the Hindu 
Law heir to her son. The next decision 
relating to the Chakai gaddi of the year 
1870 is reported as  Tekait Doorga 
Pershad Singh v. Musammat Duoorga 
Koonwaree (3), in which both sides admitted 
that the right of a mother to succeed 
should be determined in aocgordance wit 
the Hindu Law. The defendant ata later 
stage in the case appeara to have set up 
a custom of female exclazsion but he was 
not allowed to prove it. The next deoi- 
sion is of the year 1873 also relating to 
Chakai—HUxhibit 9-C at page 34 of parts 
1 and II of the psper-book, reported also as 
Æ 


2) 4 Sel, Rep. 72; 7 Ind. Dec. (o. s54. 
) 13 W. R, 10; 9 B- L. R, 306 (note), 
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Fekaet Doorga Pershad Singh v: Tekaetnee Doorga 
Kooeree (4). The” case went up before 
the Privy Courcil] in 1878 and the judg- 
ment is repcrted as Doorga Persad Singh 
v. Doorga Konwart (5). In that ocase also 
the custom of female exclusion was attempt- 
ed to be proved. The parties admitted 
that the family as a general rule was 
governed by the Mitakshara Law. The 
next decision is of the year 1874—Hxhibit 
7, page 48 of parts I and II of the 
*paper-book, which related to the Lachmi- 
pur gaddi. Exhibit 7, which is a sopy of 
the plaint, shows that the plaintiff relied upon 
what he called the usage and family sustom 
and the Mitakshara Law. The expression is 
somewhatambiguous. The written statement 
of the defendant (Exhibit H) will be found 
at page 38 of part IV of the paper-book. 
On page 41 it is remarked that it is 
necessary to follow the Mitakshara Law. 
The judgment (Exhibit Y) will be found 
at page 106 of part IV of the paper- 
book, At page 110 it is stated that the 
Mitakshara Law admittedly governs the 
family. The next devision is of the year 
1879-——Exbibit Y-12, page 174 of part iV 
of the paper-book, relating to the Doranda 
gaddi in which it is said that according 
to the custom of thé country regarding 
these gaddis it is an ancestral impartible 
estate and the family are'an undivided 
family governed by the Mitakshara Law. 
The next decision is of the year 1885 
also relating to the’ Doranda gaddi— Uxhibit 
¥-13 at page 177 of the same volume of 
the paper-book,; in which at page 183 it 
is said that the maintenancd grants are 
held by the heirsof the grantees under the 
nsual laws ard rules prevailing in a family 
. governed by the Mitakshara Law of the 
Benares school. In 1&86 there is a mort- 
gage bond Exhibit U executed by the 
Rani of Lachmipur in which tke power 
‘to adopt was said to be in accordance 
with custom prevailing in a Hindu family 
-and that the sradhk of the deceased hus- 
band had been performed according to the 
Hindu Law. In 1887 there was a decision 
relating to the Pandra gaddi—Exhibit 9-D 


e (4) 20 W. R, 154. 

(5) 4 0. 199; 3 O. L. R, 31; 6 I. A. 149; 8 Suth. P. O, 
J. 540; 3 Sar, P. O. J. 827; 2 Ing. Jur, 650; 2 Shome 
L. R. 21; 2 fad. Deo. (N. 8.) 121 (P.O). 
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at page 89 of parts I and II of the 
paper- book, in which at rege 
90, it is recited that according 


to the plaint the brother of the last 
male holder succeeded as his next heir 
according to the Hindu Law.’ The defend- 


ant in that case pleaded that there 
"was a family custom of succession, In 
1889 there is another deuision relating 


to the gadis of Lachmipur—Hxhibit Y-1, 
page 112 of part IV of the paper-book, 
in which the plaintiff used the expres- 
sion according to the rules of Hindu Law 
and the usage of the family. The 
defendant used the expression under the 
Mitakshara Law. In 1894 there is a 
decision relating to the Noniad gaddi, Ex- 
hibit Y-17 at page 188 of the respondent’s 
portion of the paper-book, also reported as 
Ohhatradhart Singh v. Saraswati Kumari (6). 
The  defendant-appellant Kunj Behari 
Singh is the plaintifi’s agent in the pre- 
sent case and he based his case upon 
the applicability of the Benares school of 
Hindu Law, page 188 of the paper» 
book: at page 190 it is said that it is 
admitted that by custom the tenure is 
impartible and descends to the eldest 
son and further that this family is 
governed by the Law of Mitakshara. In 
1£98 in a petition for mutation by Pratap 
Narain Deo of lJLashmipur, he alaims 
to have been adopted in conformity 
with the Hindu religion and law (£x- 
hibit K 9, page 59 of the respondent’s 
portion of the paper-book), In 1911 
there is a decision relating to the Seram- 
pur gaddi, in which both the plaintiff 
and the defendant alleged that the family 
is governed by the Mitakshara Law (Ps. 


hibit Y-14, page 189, part I1V of ile 
paper-book). The judgment in appeal 
in this tase is reported as Jagdamba 


Kumari v. Wazir Narain Singh (7), in 
which it was conceded that the family 
was governed by the Mitakshara Law. The 
effect of this long, series of decisions 
ig somewhat discounted by the fast that 
in several of them special custom was 
pleafed and in the earlier ones there is 
some coyfusion, more particularly in the 
ease of the Lacshmipur gaddi between the 


(6) 22 C, 156; 11 Ind. Dec. (x. s) 105. 
(7) 38 Ind. Cas, 255; 2 P. L, J. 289; 8 P.L W. 437. 
| | 
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custom of the family or the locality and 
the Mitakshara Law. It is common to all 
these desisions, however, that the burden 
of proving a special custom is always 
without question upon the person who as- 
serts it. There is other evidence to prove 
a general acceptance of Hindu Law. 
Exhibit B-16 is a letter from the Thakur 
of Doranda to Pratap Narain inviting him 
to come and dine with him on the occasion of 
the sapindi sradh of his brother, a pure 
Rindu ceremony. In the sale of the 
interest of the first two plaintiffs which 
is referred to as Exhibit I, the Rani of 
Lacshmipur is said to have succeeded in 
the capacity of a Hindu widow.  Bxhibit 
H-19 is a letter dated the 10th December 
1906, in which Pratap Narain is invited 
by the Raja of Nowagarh to the thread 
seremony of his son. The Telwa gaddi 
and the Jamatra gaddi also appear to have 
been admitted in the course of litigation 
as being governed by the Mitakshara Law, 
except in the matter of primogeniture 
[Tara Kumari v. Ohaturbhuy Narayan Singh 
(8) and Shyam Lal-Singh v. Bijay -Narayan 
Kundu (9)]. The witnesses also generally 
state that they are governed by the 
Mitakshara Law. The Thakur of Telwa 
gaddi, plaintiff's witness No. 5, says that 
his father and his uncle formed a joint 
Hindu family and that the Benares school 
of Hindu Law governs the 84 gaddis. The 
Thakur of Mondro, witness No. 12 for the 
plaintiff, states that in the Serampur gaddi 
the Benares school of law prevails subject 
to family custom. The Thakur of Gawan 
gaddi, witness No. 15 for the plaintiff, states 
that the Mitaksyhara school of Hindu Law 
prevails in his family and so throughout 
Kharagdiha. The Thakur of Gama gaddi 
says that they are governed by the law 
of Benares. Witness No. 18 for the 
plaintiff, a member of the family of the 
Raja of Nowagarh, says that he is a 
Hindu and that he follows the Hindu 
Shastras. He is the malik of the gaddi 
Jamdiha and is the’ uncle of the plaintiffs 
in this case. He recognises the desire 


for a son for the purpose of the offering 
(8) 30 Ind. Cas. 883; 42 O. 1179; 19 O. W. N. 1119; 
29 M.L. J. 871; 18M. L. T. 228; 2 L, àV. 843; 18 A, 
L. J. 1034; 17 Bom. L. R. 1012; 22 C. L. J. 498; (1915) 
M. W. N. 717; 42 I. A. 192 (P. 0). 
(9) 39 Tnd. Cas. 36 at p, 37; 2 P, L. J. 136; 1 P, L, 
W. 140; (1917) Pat. 121.. 


INDIAN OASES, 


985 


of pinda by the son aocording to the 
Hinda Shastras. The holder of the Rampur 
gaddi, witness No. 21 for the plaintiff, says, 
“we follow the Mitakshara Shastra. All 
the injunctions laid down in tbe Mitak- 
shara would be followed by us; how can 
we act against the Shastra”, On the 
other hand there are still, as I have 
pointed out, some relics of non-Hinduism 
and there is no evidence that persons 
who are admittedly pure Rajputs allow 
members of this sommunity to consort, 
with them. It will be remembered that 
Dr. Buchanan writing in the year 1807 
noticed that the pure Rajputs did not 
regard the members of this community 
as their equals. The sommunity as a 
whole no doubt are much more Hindu 
than the family whieh forms the subject 
of the Privy Counsil decision reported as 
Fanindra Deb Ratkat v. Rajeswar Das (1). 
At the same time it would be difficult to 
find expressly that they have been proved 
to have become out and out Hindu, They 
have become sufficiently Hindu to justify 
the Court in holding that the burden of 
proving that they have not assimilated 
the law of adoption, lies upon the plaintiffs 
who asserted it and that the assertion must 
be supported by unambiguous evidence 
such as will bear careful serutiny. 

THE CASE REPORTED AS Fanindra Deb Rotkat 

v. Rajeswar Das (1) DISTINGUISHED, 

It is of importance to state in detail 
the grounds upon which we have said 
that the community with which we have 
to deal in the present case is more Hirdu 
or rather had become more Hindu than 
the family which was the subjest of their 
Lordships’ decision in the case of Fanindra 
Deb Ratsat v. Rajeswar Das (1).° The 
significant evidence upon the point in their 
Lordships’ case was a report by Dr, 
Campbell in the year 1848 cited at page 
477.* Dr. Campbell states: “The Reja 
sould not properly be called a Hindu, 
although ambitious of being considered 
within the privileged pale. His family is 
of the Koch tribe, now, however, desig- 
nated Rajbunsis, and affecting to be equal 
to Chhattris although retaining many 
usages and habits quite irreconcilable 
with their pretensions. Probably Hindw 
Law would not be the just gmedinm for 
*Page of 11 C.— Ed. 7 
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a decision on this succession..,....Under the 
Hindu Law I believe that all tho sons 
would bé considered illegitimate, in which 
case the senior Rani might segura a life- 
tenure of the Raj.” It is evident that 


this description differs fundamentally 
from any description whish sould 
be given of the scommunity with 


which we have to deal. The paricaan 
ceremony to which we have referred is 
merely an incident in the marriage cere- 
mony, but it is not itself a form of 
marriage and there i3 no suggastion any- 
where that at any time the offspring of 
a marriage performed in the community 
with which we have to deal would be 
sonsidered under the Hindu Law illegiti- 
mate. It is true tha: the estates of the 
community are impartible and descend to 
the eldest son, but though this form of 
succession is not expressly dealt with in 
the Mitakshara, it is certainly not foreign 
to Hindo Law and ig in fact referred to 
in authoritative Hindu books of law. In 
Funindra Deb Raikat’s case (1) their Lord. 
ships also notice that the High Court 
had erred in referring to a previous case 
as showing that the family was treated 
as one governed by Hindu Law. In the 
case before us, on the other hand, several 
instances have been placed before us in 
whieh members of this community were 
undoubtedly treated as governed by Hindu 
Law. Mr. Das has relied upon the custom 
of marrying within the gofra, but as we 
have pointed out, that rule which is not 
a universal rule among Hindus is followed 
in spirit by this commanity, inasmuch as 
they do not marry within certain groups, 
A further distinction in the present case 
from Fanindra Deb Ratkat’s case (1) is this. 
The main body of the community inclad- 
ing the great majority of the gaddis became 
Hindu at. soma pariod of which there is 
no*record. The date of their adoption of 
Hinduism cannot be placed at so recent 
a’ date as in the case of the family which 
was the anbject of the case of Fanindra 
Deb Raikat v. Rajeswar Das (1): it is only 
in respect of the Lachmipur family and 
the gaidis adjacent thereto in the Santal 
Parganas who are, it seems, offshoots of 


‘She main body of the community that we 


have evidence to suggest that the adop- 
tion of Hinduism was recent. But im 
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dealing with the oustom of thé entire 
community, it is of more importance to 
have regard to the history of the main 
body than to the history of these less 
important branshes. After all the question 
of the burden of proof is not of any 
very great importance in a Court of 
Appeal where evidence has been given 
upon both sides in the original Court. 
We observe that in the case of Fanindra 
Deb Ratkat v, Rajeswar Das (l) above 
referred to, there was absolutely no counter- 
evidence. When we say that having regard 
to the origin and history of the present 
community the burden of proving that the 
right to adopt was not assimilated was on the 
plaintiffs, we merely mean that in our 
opinion it is more probable’ that this 
community assimilated the law of adop- 
tion than that they did not do so. 


RECOGNITION OF THE ADOPTION AND DELAY 
IN ASSERTING TAAT IT WAS CONTRARY TO 
CUSTOM. 


The first diffionlty which stands in the 
way of the plaintiffs’ oase is that it is 
quite obvious that the adoption took place 
without exciting any somment of any kind 
in the community. This is clear from the 
evidence of the leading witnesses cited by the 
plaintiff; the Raja of Katras witness No. 2, 
the Raja of Jharia witness No. 3, the Raja of 
Talaiya witness No, 17, the Rajya of Gawah 
witness No. 15. All these witnesses appear 
to be surprised at the suggestion that the 
fact of the adoption should have given rise 
to any comment of any sort. The adop- 
the year 
1885. Iti true that the adopted son did 
not take possession till 1898, Lut even then 
there appears to have been no sort of 
comment, and it is by no means lear 
upon the evidence when the notion of frat 
setting up the plea that the adoption was 
not in accordance with custom was first 


- sonceived; apparently not before 1904. There 


was no secresy about the adoption ceremony 
in 1825 or about the cefemony of installation 
in 1902. It is clear that invitations were sent 
broadcast on both occasions. The adoption 
ceremony took place on the date of a 
religious f@stival and thousands of persons 
attended. Many people were present also 
at the installation. The taking charge by 
the Court of Wards in September 1898 
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waa a public act. It is manifest that no 
sort of secret was made of the adoption, 
and the fact that no comment was aroused 
indicates thatthere was no consciousness in 
the community that the adoption was contrary 
to custom. 

- Before proceeding to deal with the 
evidence in detsil, it is desirable to state 
more fully the cirsumstanses whick indicate 
that there was no consciousness inthe com- 
munity that anything unusual had taken 
place. 
AGREEMENT TO ADOPT. 

The first fact is Mahkum Kumari’s 
agreement to take Pratap Narain in adop- 
tion in 1885. On the 22nd January 1885 
an ekrarnamah of adoption by Mahkam 
Kumari was duly executed, and much 
reliance is placed upon the character and 
relationship of the attesting witnesses to that 
ekrarnamah. The ekrarnamoh was executed 
by the natural father and mother of Pratap 
Narain and the attesting witnesses were in 
the first place the Inspector of Banka, a 
public ofisial; and the other witnesses 
were: — 

1. Sri Ajit Narain Deo. 

2. Ram Lal Misser. 

3. Sri Ambarit Narain Singh, 

4, Tikaitin Champa Kumari, 

Sri Ajit Narain Deo wasa near agnate 
of Lalit Narain Deo and occupied a very 
legitimate chance of succeeding tu the 
Lachmipur Raj, if indeed there was a 
oustom prohibiting adoption; and the argu- 
ment addressed to us on behalf of the 
defendant is that it is quite inconceivable 
that this person, Sri Ajit Narain Deo, should 
have been a witness to the execution of this 
ekrarnamah if indeed a custom existed in 
the family prohibiting adoption in bar of 
suecsession by inheritance. Ram Lal Misser 
is the plaintiffs’ witness No. 2 and if his 
evidence, resorded at page 356 of Volume 
II of the paper-book, be accurate and 
reliable, it is inconceivable how he. became 
an attesting witness tg the ekrarramah of 
January 1885. So also with regard to Sri 
Ambarit Narain, the Raja of Gomo and the 
proprietor of one of the 84 gaddzs. M is 
inconcsaivable that if, as is alleged, the 
custom set up existed within the Baisi- 
Chowrasi gaddzs, this witness should have 
been a witnessing party to the agreement 
‘ in the face of the custom supposed to prevail 

a 
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in the family, Tikaitin Sri Champa Kumari 
ia actually the auut of the plaintiffs, being 
the sister of Inderdeo Narain whose father 
was Sham Narain. She also is an attest. 
ing witness to the ekrarnamah, which is a 
noticeable fact, more espesially as she ig so 
closely connected with the Lachmipur Raj and 
must be deemed to have known the custom 
prevailing in that Raj tolerably well. Not- 
withstanding this fact this lady attested 


the execution of the ekrarnamah which pro- 


vided for the adoption of Pratap Narain. 
Mr, Das appearing on behalf of the plaintiffs 
has had to admit that the Raja of Gomo 
was an attesting witness to the ehrarnamah, 
that he attended the adoption ceremony, and 
that he gave a present on that occasion; and 
that likewise he attended the installation 
ceremony which followed in, 1902. In fact 
the only one of the attesting witnesses con- 
cerning whom Mr. Das has made any imputa- 
tion is Tikaitin Sri Champa Kumari; and 
with regard to this witness Mr. Das alleges 
that as she receives maintenance from the 
Lachmipur Raj, therefore she isa partisan 
in favour of the defendant and is acting 
in a manner prejudicial to the plaintiffs’ 
claim and the custom which they seek to 
establish. The comment made by Mr. Dag 
geema fo us ta be unfair and unreagon- 
able. No doubt Champa Kumari does 
receive a maintenance grant from the 
Lachmipur Raj, but this is not unnatural 
inasmuch as she is a daughter of the 
house and as such is entitled to some form 
of maintenance. But this mere fact in 
itself would not convince us that in the 
the year 1885 when she was an attesting 
witness to the ekrarnamahk vf adoption, she 
was acting in such capacity for any illegiti- 
mate purpose and out of hostility to the 
plaintiffs; and it is impossible to resognise 
her attestation of this document in any 
sense as being prejudicial to the claim pné 
forward by the plaintiffs more than £2 years 
later. 
PRESENTS GIVEN AT ADOPTION. 

Exhibit P, which is to be found aft 
page 106 of Volume V of the paper- book, 
This dosumeut gon. 
tains a hist of presents given by various 
Rajas among the Baisi Chowrasi gaddzdars 
ag well as by others on the gcoasion of 
the ceremeny of adoption. It is to some 
extent but not altogether discounted by 


e` 


4 


that 


“Volume VI of the 


‘at page 38 of Volume IV of 


. foundation- whatsoever for 


1 
1 
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the fact “that in ‘the ie dine the atala 


tion of “the god Siva which took place on 


the same date is also mentioned. It contains. 


the names of about three hundred persons 
who gave presents to Pratap Narain on‘the 
cocasion of the adoption. It is needless 
to go through all the names set oub in 
Exhibit P, but itis of importance to ‘bear 
in mind the names: of some significant 
members of the Chowrasi gaddis who did 


ein fact give presents upon this occasion. 


As we have already pointed out, the Raja 
of Gomo, one of the attesting witnesses to 
the ekrarnamah of adoption, gave a present 
to Pratap Narain; so also did the Raja of 
Katras, plaintiffs’ witness No, 2;.and what 
is most significant above all 
that the plaintiffs’ father Inder Narain Deo 
of Dharampur also gave a present of Rs. 5 
to Pratap Narain on the ocsasion of his 
adoption. It seems insredible that if the 


gustom alleged by the plaintiffs prevailed, 


as they contend it did in thé year 1885, 
their own father’ should have 
presented a gift to the adopted son of 
Mahkum Kumari 
geremony of his adoption, Exhibit P speaks 
for itself. 
many Rajas and Tikaits among the mém- 
bers of the Chowrasi gadiddars; and. from 
it and the gifts presented on the occasion 
of. the adoption of Pratap Narain it will 
be seen that its contents shew an universal 
recognition of Pratap’s adoption 
question. In considering Exhibit P and 
the series of Exhibits referred to as the 
Q” series to be found at page 17 of 
paper-book, it is 
necessary to consider the evidence of de- 
fendant’s witness No. 13, which is resorded 
the paper- 
book This witness kept the books of 
account referred to as Exhibit Q series and 
hlso the book referred to as 
A suggestion was made that Exhibit P ‘was 
a fabricated document, though no imputation 
whatever was made 


Q series. With regard to the allegation 


that Exhibit .P was a fabricated dooument, ` 
we have examined the book for oursélves : 
© and we are perfectly satisfied, after a close | 


‘inspection wf the document, that there is no 
j the allegaticn 
that- it is a fabricated document brought 


is the faot- 


on the occasion of the 


and it contains the names of: 


without 


Exhibit P.’ 


as to the bona fide’ 
character of the books referred to as Exhibit. 
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into existenca for the purposes of this case. 
The evidence of defendant’s witness No. 
13 establishes. with a fair degree of 
accuracy the names of the various Rajas, 
Tekaits and Babus of the Chowrasi gadhis 
who contributed gifts on the occasion of 
the adoption ceremony. Having carefully 
read his evidence and his gross-examin- 
ation we have no reason whatsoever for 
disbelieving the testimony of this witness. 
In point of fact so many of the Chowrasi 


.gaddidars attended the ceremony of adoption 


either by themselves or by their agents 
and contributed gifts on the ocsasion 
thereof that it is difficult to believe that. 
there existed sny custom in bar of the 
adoption. A suggestion has been put forward 
that the presence of so many members 
of the Chowrasi gaddidars on the osoasion 
of the adoption ceremony was due to 
the fact that they were misled by the 
form in which the invitation was issued by 


‘Mahkum Kumari and that the form of the 


invitation led the invited guests to 
believe that in attending the ceremony, 
they were attending the installation of Siva 
above referred to. The form of the 
invitation that was issued is referred to 
as Exhibit FF and will be found at page 
209 of Volume V of the paper- book. Upon a 
percsal of that invitation it is quite im possible 
to conceive that the invitation could have 
miseld anybody as to what was the character 
of the invitation and as to the nature of the 
ceremony which they were invited to attend. 
The invitation was issued in the name of 
Mahkum Kumari and expressly. states that 
‘in complianse with the order of my late 
husband Thakur Lalit Narain Deo l wiil 
adopt a son. Hense this invitation is 
issued and I request that you will be good 
enough to attend the celebration.” That 
was the form of the invitation which was 


‘issued universally to all the members of 


the Chowrasi gaddidars. A perusal of this 


- document renders it quite certain that there 


was no deception or fraud whatsoever in 
proclaiming to the invited guests that the 
serqmony they were asked to attend was the 
ceremony of the adoption of Pratap Narain 
Deo by Mahkum Kumari. The evidence of 
defendant’s witness No. 97, reported at 
page 530 of Volume IV of the paper book, 
leaves no doubt as to the ` publio aakae 
and akan of the adoption ceremony, 


e ‘ 
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This witness states: that over “10,000 people 
attended the ceremony of adoption; that 


the members of Mahkum Kumari’s husband’s 


family attended the ceremony,; that the 
ladies and Babus of the District were 
present, and that the local Zemindars were 
invited on the ocsasion and attended the 
adoption ceremony. This witness is wholly 
independent of the parties. He occupied 
formerly a position under Government and 
is now living in the town of Bhagalpur 
on his pension. He states that the Rani 
wrote to him asking him to be present 
at the ceremony of adoption and that he 
consulted the District Magistrate as to the 
propriety of his attending. He was the 
Sub Divisional Officer at the time and on 
the advice, or by the direction, of the 
District Magistrate he attended the cere. 
mony, and that after his retirement from 
the service he became a tutor of the 
adopted son Pratap Narain by the orders 
of the Board of Revenue. This witness 
testifies not only as to the adoption cere- 
mony but also as to the installation ceremony; 
and he, in his evidence, assures the Court 
that Pratap Narain has been in posses- 
sion of the gaddi from or about the 
year 1900, when he was installed upon the 
gaddi of the Lachmipur Raj after it was 
released from the Court of Wards. This 
witness was also invited on the occasion 
of the installation ceremony and attended. 
He mentions a fact which is important, 
namely, that upon the occasion of the 
installation ceremony, which will be dealt 
with in greater detail later, the then Sub- 
Divisional Officer of Banka was present. 
The only suggestion put forward by Mr. 
Das for the purpose of impeaching the 
testimony and credit of this witness is 
the fact that at page 531 of his evidence 
he says: “To my knowledge at the time 
of the installation ceremony no Raja, or 
nobleman, or Zemindar of other districts 
of the Thakur clan was present except the 
members of the family.” To our mind a 
wrong construction has „peen placed upon 
these words, limited as they are to the 
installation ceremony and not to the ddop- 
tion ceremony. We think that it may be fairly 
inferred that the witness intended only to 
convey that he personally did not know 
swhether any Rajas or Zemindars or noble- 


men of other distrists attended the instal 
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lation ceremony. But whether the som- 
ment of Mr. Das be fair and reasonable 
or not, it leaves unchallenged the accuracy 
of this witness’ testimony as to the inoi- 
dents connected with the ceremony of the 
adoption ; and with that question we are 
now more particularly dealing. 


Tue MARRIAGES OF THE ADOPTED SON, 


The next point to be considered with 
reference to the argument of recognition 
by conduct is the various marriages that” 
were made by Pratap Narain between the 
years 1895 and 1912. Pratap Narain con- 
tracted his first marriage in 1895, He 
married the daughter of the Pandra branch 
of the Chowrasi gaddis. The second marri- 
age was contracted in the year 1500— that 
was a marriage with the daughter of 
Bharai, also a Chowrasi gaddi family, The 
date of the third marriage is unknown but 
on this occasion he married outside the 
84 gadd’s, His fourth marriige took place 
in 1907 with the daughter of Kajoria, who 
also was one of the Chowrasi gadddars, 
In 1909 he contracted his fifth marriage ; 
and on this occasion he married the 
daughter of the Raja of Chakai, a well- 
known member of the Chowrasi gaddidavs, 
In 1912 he contracted his sixth marriage 
and also married upon this occasion a 
daughter of one of the Chowrasi gaddidars, 
Thus it will be seen that between 
the year 1895 and the year 1912 
he married fiye times with members of 
the Chowrasi gaddi families. If the plaint- 
iffy’ case is well founded that a custom 
exists forbidding adoption, it seems incredible 
that the gaddidars into whose families 
Pratap Narain married should have sought 
him as a suitor for their daughters, But 
we think that the inference to be fairly 
drawn from the fact of these various 
marriages with members of the family 
of the Chowrasi gaddis is that in truth and 
in fact Pratap Narain was recognised to 
be the son by adoption of the Lashmipur 
Raja, and that by reason of his adoption 
in the year 1885 there was no bar what- 
sever to his contracting marriages with 
members of the Chowrasi gaddis, Apparent- 
ly from the evidence, each of Pratap 
Narain’s marriages was duly celebrated 
in accordance with Indian cust®Oms and the 
marriages were attended by the families of 
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‘the various gaddidars. Plaintiffs’ 
No. 21,.° Volame I, page 211 of the 
paper-book, says: “I saw him (Pratap 
Narain Deo) at Pandra Sambandpur during 


his marriage. I had gone there as I was 


invited. I heard that Pratap ‘Narain was “ 


“the adopted son. I also heard that he 
was tbe Raja of Lachmipur. I know 
Pratap Narain as the Thakur of Lachmi- 
pur and not 'as Raja. This was the. first 
emarriage of Pratap Narain. The marriage 
was celebrated with great eclat and the Rajas 
of Katras, Tundi and all the big Zamindars 


and gadiddars of our caste assembled there.’ 


There wasno talk regarding adoption, whether 
adoption could take place or not in that 
assembly”. The witness was here refer- 
ring to the first marriage of Pratap Narain 
which took ‘place in the year 1895, and 
it is impossible to believe that that marriage 
could have taken place if in truth and 
in fact the adoption of Pratap Narain ten 
` years earlier was in violation of the 
established custom prevailing amongst the 
gaddidare. We have from this witness, 
who is a witness produced by the plaint. 
iffs, an emphatic statement that on this 
occasion the marriage was attended by-the 
Raja of Katras and the Raja of Tundi, 
The following’ witnesses also speak as to the 
various marriages of Pratap Narain at st 
_ they attended :— 
Plaintitis’ witness No. 2, Volume I, page 
11 of the paper-book. . 
Plaintiffs’ witness No. 51, Volume H, page 
336 of the papèr book. 
Plaintiffs’ witness No. 7, Volume JI, page 
“47 of the paper book. 
Tue INSTALLATION CEREMONY. 
The next point requiring consideration 
` is the installation ceremony. Pratap Narain 
attained his majority on the 29th of Octo- 
ber 1901 and immediately after he attained 
lis majority the necessary steps were taken 
_to install him on the gaddi of the Lachmi- 
pur Raj and he was installed on the 
l7th of February 1902. The accounts 
contained in the Exhibit Q series also 
show that upon this occasion of the in- 
stallation of Pratap Narain, many gaddidars 
attended. Mr. Das admits that at least 
e six of the Chowrasi gaddidars attended the 
‘ceremony ef the installation and amongst 
.these was the Raja of Kurchutta, Lachmi- 
m being a branch of the gaddi of 
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Naturally reat forse is laid 
upon this fact by Mr. Manuk on behalf 
of the defendant; because if the sustom 
prohibiting adoption prevailed in Lachmi- 


Kurehutta. 


pur it would naturally prevail also in. 
the parent gaddi of° Kurohutta, But 
we find on the occasion of the 


installation of -Pratap Narain the Raja 
of Kurchutta attending the ceremony and 
presenting a gift to Pratap Narain -on 
the occasion. From Exhibit P-E-2 wil, 
beseen the expenses that were incurred 
by the Raja’ of Lachmipur in providing. 
for the guests who attended the installa- 
tion ceremony. Exhibits P-B-2 and P-H-15 
will be found- at pages: 93, 94 and 95 of 
the paper-book; and from these Exhibits 
it would appear that the following gaddidars 
attended the installation ceremony either 
by themselves or by their agents appointed 
in that bebalf: (1) Katras, (2) Jharia, (3) 
Pandra, (4) Dooranda, (5) Chakai, (6) - 
Kawakole, (7) Latki, (8) Dureta, (9) 
Nekpura, (10) Sakh, (11) Askhp, : (12) 
Matiani, (13) Fatipur, (14) Kiajuri, (15) 
Pachrowki, (16) Mundro, (17) Birni, (18) 
Churaman, (19) Kisko. The ceremony of 
the installation, as we have said, took 
place on the 17th of February 1902’ and 
Exhibit P-E-15 shows the expenses for 
the day for the maintenance of the guests 


_attending’ the installation seremony.on the 


18th of February 1902, 
after the installation took place. 
P-E-13, which has not been printed amongst 
the papers in the paper-book, shows that 
‘a sum of Rs. 1,660 was vopi yad from the 
guests by the Raja of Lachmipur on the 
occasion of his installation, and Exhibits 
P.H.11, to be found in Volume III, page 
96,. gives a list of the gifts made by the 
Raja of Lachmipur to the various guests . 
on the occasion of their departure after 
the installation ceremony was conéluded in 
the shape of bigdagh? and travelling expenses, 
Exhibit P-H-12- shows that in all a sum 
of Rs. 258 were given as presents to the 
departing guests, Notwithstanding the 
denial of the Raja of Katras that he was 
not invited to attend the installation cere-. — 
mony, i¢ is noteworthy to observe that 

in Exhibit P-E-2 the Raja of Katras 
is shown to have received through Darbari 
Singh Rs. 10 for his expenses. Therafora 
it must be taken that he did in fact 


that is the day 


Exhibit ` 
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attend the installation, if not by himself#in 
person at least by his agent. The form 
of the invitation issued on the occasion of 
the installation is also of importance, having 
regard to the argument that was addressed 
to us by Mr. Das with reference to the 


form of the invitation issued upon the 
occasion of the adoption. The invitation 
issued on the oecasion of the installation 


ceremony is Exhibit -l and will be found 
at page 136 of Volume IV of the paper. 
: book. The invitation was issued in the 
name of Rani Mahkum Kumari, and the 
last two clauses are of importance for the 
purpose of showing that no one could have 
been deceived as to the nature of the 
ceremony that they were attending. The 
clauses run as follows: 


With the favour of Ambica (a name 
of Parbati) the installation of my son is 
going to be performed on the auspicious 
Monday, the 10th of Magb, Shukla Paksh, 
the later half of the lunar month. There- 
fore you are requested to grace the cere- 
mony with your presence. The auspicious 
ceremony of the installation of my son 
upon the gaddi of this Raj is going to be 
performed on Monday the 10th Shukla, 
Gentlemen, come to witness the happy 
ceremony...as if it was a piece of ‘your 
own business.” 


With the invitation in that form, the 
invited guests I have mentioned attended the 
ceremony, and it cannot be suggested for one 
moment that they did so in ignorance of 
the fact that the occasion was with refer- 
ence to the installation of Pratap Narain 
in respect of the gaddi of Lachmipur or 
that if in fact there was a custom pro- 
hibiling .adoption, they would have attended 
the ceremony in the numbers they did 
and in such an open and unequivocal 
manner, The evidence given by plaintiffs’ 
witness No, 24, Kunj-Behari Singh, recorded 
at page 241 of Volume II of the paper- 
book, with reference to the insta.lation 
ceremony is, we think, ofttruthful. Undoubt- 
edly ‘he went to attend the ceremony 
with a view of represehting the Raja of 
the Pandra gaddi, but wedo not believe 
that when he discovered that Pratap Narain 
was an adopted son he withdrew from the 
ceremony and did not present the gift 
which he was charged to delivere This 
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evidence is contradicted most, emphatically 
by defendant’s witness No. 44, who says 
that Kunj Behari attended the ceremony 
on bebalf of the Raja of Pandra and that 
he witnessed the ceremony and gave neo- 
puri, From the incidents connected with 
and concerning the installation of Pratap 
Narain upon the gaddi of Lachmipur we 
think it may be fairly inferred that in 
faci there did not exist any such sustom 
as is endeavoured to be set up by the 
plaintiffs. This concludes the analysis of 
what may be termed recognition by con- 
duct of Pratap Narain’s position as an 
adopted son by the various gaddidars of 
the Baisi Chowrasi gadis, 


INVITATIONS RECEIVED BY TRE ADOPLED son. 


We have now to consider the doou- 
mentary evidence in support of the re- 
cognition of Pratap Narain amongst the 
gaddidars, The fast that Pratap Narain was 
recognised by them may be deduced from 
the invitations which he received from 
time to time as their invited guest. Ex- 
hibit E-20, Volume Íl, page 32 of paper- 
book, is an invitation dated the 26th of 
January 1901 from the Raja of Pandra 
announcing to Pratap Narain that the 
auspicious event had taken place of a birth 
of a son to him, Exhibit H-18 bearing 
date the 10th May 1904 is an invitation 
issued to Pratap Narain by the Raja of 
Pathrow! inviting Pratap Narain to attend 
at the marriage of a member of his family. 
Exhibit E-19 dated the 10th of De- 
cember 1906 isan invitation from the Raja 
of Nowagarh inviting Pratap Narain to 
attend with all bis paraphernalia on the 
occasion of the marriage of his son. Eg- 
hibit E-16 is an invitation from the Raja 
of Doranda dated the 5th of October 1912 
inviting Pratap Narain to attend the sradh 
of his brother who had died. likewise 
Exhibit H-17 which bears no date was an 
invitation from Champa Kumari to attend 
a Diragawan ceremony. These Exhibits will 
bə found in Volume III, pages 31 and 32. 
It is not suggested that the invitations 
comprised in these Exhibits represent all 
the invitations which were received by 
Pratap Narain from the other gaddidars of 
members of their families; but @hey are ad- 
duced as a faic specimen of invitations 
indicating the recegnition by the gaddidareg 
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and their families of Pratap Narain as 
the Raja and Malik of Lachmipur and as 
such entitled to be invited on occasions of 
ceremonies performed by the Baisi Chowrasi 
gaddidars. 

Tre Wipow’s DEED OF RELINGOISHMERT, 

On the 29th of July 1898 Rani 
Mahkam Kumari surrenuered the interest 
which she had reserved to herself under 
the ekrarnamah ‘of the 22nd of January 
1885, This deed of relinquishment was in 
favour of Pratap Narain and the signifi- 
cance attaching to it is in vonnestion with 
the witnesses who attested its execution. 
Jt bas been referred to inthe proceedings 
as Exhibit 4 and will be found at page 
40 of Volume I of the paper-book. The 
first attesting witness is Babu Sri Ajit 
Narain Deo, the same person who was an 
attesting witness to the ekranamah of the 
22nd of January 1885 and, as I have 
already said, a near agnate to the last 
male owner of the property, Lalit Narain 
Deo. The deed expressly states that it was 
a surrender by Mahkum Kumari in fayour 
of her son whom she had adopted; and it 
is significant that this witness should again 
‘be called upon to witness the document 
executed by Mahkum Kumari in favour of 
her adopted son Pratap, when he would 
have had some ‘interest in disputing the 
validity of thé adoption if the adoption 
was contrary to the custom prevailing 
amongst the gaddidars. The inference 
certainly may be legitimately drawn that 
Babu Sri Ajit Narain Deo knew of no 
custom prevailing in the Raj of Lachmipur 
which prohibited adoption. The second 
` witness who attested the deed of relinquish. 
‘ment is Kode Narain, a person with whom 
Mahkum Kumari and Pratap Narain had 
previously bad litigation. Kode Narain 
was a teran& on the Lachmipur Raj and 
in the year 1893 it became necessary for 
Mabkum Kumari and Pratap Narain to 
institute proceedings against Kode Narain 
for ejectment and for recovery of rent. 
Yet this witness attests the execution of the 

deed of relinquishment which, as 1 have 
said, is a deed in favour of the adopted 
ĝon; and more particularly is this attesta- 
tion by Kode Narain of importance having 
regard to the defence which tbis witness 
sought to establish in a suit in 1904 
instituted by Pratap Narain against Kode 
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suit the latter set 
that a custom 
It will be 


Narain, in which 
up by way of defence 
existed prohibiting adoption. 
necessary later to refer in detail to the 
facts connected with that litigation. 
Having regard to the subsequent condact 
of Kode Narain it is a matter of great 
importance that he should have been an 
attesting witness to the deed of relinquish- 
ment executed by Mahkum Kumari in 
favour of her adopted son. The third 
witness was Sri Bishun Narain Deo, who 
is also a member of the Lachmipnur family. 
From these facts we think that the 
inference may not unfairly be drawn that 
no custom existed in the Lachmipur Raj 
prohibiting adoption; otherwise it would be 
difficult to concsive that members of - the 
same family should have been attesting 
witnesses to the exeantion of the deed of: 
relinquishment, The document Exhibit 0 2, 
Volume V, page 15, has also been referred 
to. We do not think, having regard to 
the fact that the present suit was pending 
at that time, that any inference can 
fairly be drawn from the entry contained. 
in the order-sheet made by the District 


Judge of ‘Bhagalpur on the 25th of 
February 1914. It appears from the 
order-sheet that the younger “ brother,..of 


the plaintiffs desired to contest ithe ‘Wil 
of Partap Narain notwithstanding the 
fact that thé present suit was pending; 
and according to the memorandum made 
by the learned Judge the” ‘plaintiffs’ 
younger brother agreed that if allowed to 
contest the Will of Pratap Narain “he 
would not dispute the impartibility of the 
Lachmipur Estate nor the validity of Pratap 
Narain’s adoption. Under the circumstances 
peculiar to the facts of that case ‘we 
think that it is not a matter from which 
any inference. ought to be legitimately 
drawn by way of recognition of Pratap 
Narain’s status as Raja of Lachmipur. 
TAKING CHARGE BY GOURT oF WARDS. 
Exhibit 11, Volume I, page 164, is a 
very important document. The Board of 
Revenue were of qpinion on the 27th of 
Septembere 1898 that Mahkum Kumari 
was mismanaging the Lachmipur Estate 
and that for the preservation of the 
property in-the interest of the minor it 
would be necessary to place the estate in 
charge of the Court of Wards. Accordingly 
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this was done and Pratap Narain was 
made a Ward of Court; and defendant's 
witness No. 97, whose evidence has already 
bsen referred to, was appointed to be 
the tutor of the said Ward. What was 
done by the Board of Revenue was to 
rasogniz3 that Pratap Narain was the 
validly adopted son of Mahkum Kumari and 
was entitled to. sucseed to the property 
upon her death and that he, 
minor, was entitled to have his property 
protested in his interest. It would be 
impossible to conceive that the Board 
would have made an order of the 
character they did on the 27th of Septem- 
ber 1898, if it was known generally that 
an universal gustom forbidding adoption 


prevailed in the Lachmipur Estate in 
common with the other Baisi Chowrasi 
gaddis; and fairly, we think, it may be 


inferred that the action of the Board, 
which has never been -impeashed or 
challenged by any person interested in 
defeating the rights of Pratap Narain, 
negatives the sugggestion put forward by 
the plaintiffs that any such custom as 
they now allege over prevailed in the 
Lachmipur Raj. This coneludes the review 
of the documents in the case relied 
upon in support of the recognition of 
Pratap Narain’s position as the validly 
adopted son ôf Mahkum Kumari. There 
was, however,;.a series of litigations to which 
it will be necessary to refer. Lalit 
Narain Deo made his Will on the 12th of 
March 1870 and, as has been ~stated, he 
died childless on the 23rd of April 1871. 
Saamu NARAIN'S suit in 1875, 

On the 29th of March 1875 a snit was 
instituted by Sham Narain Deo, grand- 
father of the plaintiffs, against Thakurain 
Mahkum Kumari, widow of Thakur Lalit 
Narain Deo. The plaint in that suit is 
Hixhibit 7 and will be found at page 48 
of Volume I. The contest in that suit 
was that a custom prevailed in the family, 
of which Lalit Narain was the last male 
member, which prohibfted females from 
succeeding to property; and the casa put 
_ forward by the plaintiff*in that „Suit was 
that the Will which Lalit Narain had 
executed on the 12th of March 1870 was a 
Will which had been procured by fraud 
and was in fact a forgery. The only custom 
referred to in the course of the proceed- 
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ings was a custom barring the right of 
females to inherit. No suggestion of any 
kind was made throughout the proceedings 
so far as the Will of Lalit Narain gave 
Mahkum Kumari power to adopt a son, 
One would naturally expect to find 
if a custom prohibiting adoption did in 
fact prevail and was universally recognis- 
ed, that at least it would have been advanced 
as a strong argument for the purpose of 
impeaching the genuineness of the Will. The 
judgment in this case will be found at 
page 106 of Volume III of the paper. 
book and at page 111 the learned Judge 
sdys: “It appears to me that Lalit was 
in “a position to dispose of the property as 
he ohose. It has been pointed ont that 
since his greaf-grandfather Roop Narain’s 
time the family have remained separate’; 
none of Roop Narain’s other descendants 
appear to have survived; none at any 
rate appear to question the defendant's 
title as sole proprietor, therefore of a 
separate estate he had full power to arrange 
that one of his three widows should succeed 
him and that by the power of adoption 
vested in her a male heir might succeed 
and inherit in its entirety the family estate”, 
From that decision Sham Narain appealed 
to the High Court at Calcutta ; but before 
the appeal came on for hearing the suit 
was compromised and two petitions of oom- 
promise were filed, one on behalf of Sham 
Narain and the other on behalf of Mahkum 
Kumari. The compromise filed on behalf 
of Sham Narain is Exhibit K-6 and 
will be found at page 55, Volume V, 
and that filed on behalf of Mahkum Kumari 
is Exhibit K-7 and will be found at page 
56 of Volume V. The basis of the consent 
arrived at between the parties was that 
the appeal should be withdrawn and ‘that 
a lease of certain lands should be granted 
to Inder Narain son of Sham Narain ; and 
that Sham Narain should receive Rs. 13,765; 
and tbat upon the basis of that com- 
promise all disputes between the parties 
should be settled and the Will of Lalit 
Narain with all its provisions should 
be admitted to probate. Exhibit K-7 
states distinctly that Mahkum Kumari 
agreed to the compromise of that suit on” 
the ‘understanding that there? remain no 
disputes for the future.” If such a custom 
as is now pat forward existed, it would 
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be natural and more than probable that it 
would have been referred to. Mr. Das 
contends that there. wás no necessity to 
refer to the question of adoption as at that 
stage no adoption had in fact taken place ; 
but with that argument we do not agree ; 
because we think that if the eustom' alleged 
had any. foundation it would be a sogent 


argument. to use for the purpose of im... 


peaching the génuineness of Lalit Naratn’s 


INDIAN oasis, 


4 


Pa 


eWill; and the inference we draw from the. 


faot that no mention was ever made of 
any custom in the family prohibiting 
adoption in the course of these proceedings 
ia that in fact no such custom existed. 

Tie SUIT BETWEEN THE WIDOWS IN 1887, 

In -the year 1887 a suit was instituted 
by Mahkum Kumari against Kadam Kumari, 
who was one ofthe widows of Lalit Narain 
Deo. She was the third and youngest 


widow of Lalit Narain Deo, and half sister. 


of the senior widow Mahkum Kumari. 
Mahkum Kumari instituted the suit for 
the purpose of establishing- her title to 
sertain lands and claiming recovery of pos- 
session thereof from which she had been 
dispossessed by the defendant Kadam 
Kumari. In the defenca set up in that 
suit not only was the genuineness of the 
Will of Lalit Narain again contested, but 
also the validity of the adoption of 
Pratap Narain .was questioned ; and Pratap 
Narain was by reason of that issue brought 
upon the record as a ‘plaintiff party to the 
suit. Every conceivable opposition that 
sould be offered in that suit by the de- 
fondant was availed of and although | the 
factum of Pratap Narain’s adoption was 
hotly contested, if was never suggested in 
the course of the proceedings that a custom 
prevailed which prohibited adoption, The 
main instigator of the defendant in that 
“suit was her brother the Tekait of Goranji, 
ome .of the Chowrasi gaddis, who was 
aggrieved at his son not being adopted by 
Mahkum Kumari and it is almost incon- 
ceiyable that if a custom such as is now 
alleged to exist did” in fact exist it 
~ would not have been asserted with ‘a view 
of defeating the rights of one of the plaint- 
iffa to that suit, namely, Pratap Narain 
Doo. The learned Judge in the conslading 
portion of bis judgment in that case: said: 
“The real cause of the litigation, as I have 
elready said, is the disappointment of the 
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defendant for her foster son, her nephew, 


not having been accepted by plaintif No; 


1 as a proper child for adoption.” This, 
‘in our opinion, was a clear recognition of 
sustom which prevailed resognizing 
adoption. The plaintiffs sueseeded in that 
suit and from that decision an appeal 
was taken to the High Court at 
Calcutta ; and- the judgment of the High 
Court will be found (Exhibit 2) at page 
115i of Volume V of the  paper-book. 
On appeal every point that was urged he- 
fore the trial Court was re-urged again on 
appeal before the High Court and the 
learned Judges say: “But as to the two of 
the important ‘issues of fact, viz., those 
regarding the genuineness of the Will of 
Lalit Narain Deo, and the fast of the 
adoption of Pratap Narain Deo, the minor 
plaintiff, he failéd in~his opening address 
to create in our minds the smallest doubt 
as to the correctness of the lower Court’s 
decision in favour of the plaintiffs”. Thus 
we take it that although the Will of 
Lachmi Narain was contested and although 
the. factum of the adoption of Pratap 
Narain was son'ested, the High Court 
found that the Will itself was genuine and 
that the adoption had validly taken place, 
The brother of Kadam Kumari, who was 
behind her in “her defence in that suit, was 
one of the Chowrasi gaddidarsand must 
have known the customs prevailing in that 
family’ thoroughly well; and if in fast a 
custom forbidding adoption had prevailed, 
surely it is inconceivable that he would 
have omitted to urge that custom as.a- 
part of her defences in that proceeding. 
Tue First soir against KODE 
NARAIN. | 

In the year 1893 Mahkum Kumari and 

Pratap Narain, as I have already indicated, 


. brought a suit ‘against Kode Narain, who 


was one of the attesting witnesses to the 
deed of relingquishment of 1892. The plaint 
in that suit is to be found at page 229 
of Volume III of the paper-book. That 
was a suit for retovery of possession. The 
suit was contested by Kode Narain and 
his written statentent (Exhibit H-2) will 
be found" dt page 445 of Volume HI. In 
that suit Kode Narain did not seb up by 
way of defence ‘the plea that a austom 
prevailed which prohibited adoption: and 
that Pratap Narain had no right to main- 
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tain the action. Strictly speaking we do 
not think that it was necessary, having 
regard to the peculiar siroumstances of that 
ease, for Kode Narain to allege the custom 
for the purpose of defeating the claim of 
Mahkum Kumari; and that so far as that 
suit was concerned, no inference evan be 
drawn from the faot that no such custom 
was alleged. 

Tas Second stir AGAINST Kope Narain 

In 1904, 

After the deed of relinguishment had 
been executed in 1898 it became necessary 
for Pratap Narain to institute a suit similar 
in character to the one instituted in 1893, 
and accordingly in the year 1904 a suit 
was brought by Pratap Narain as the 
sole plaintiff against a series of tenants 
of whom Kode Narain was one. In that 
suit Kode Narain expressly pleaded that 
a custom prevailed among the Baisi Chow- 
ragi gaddis which prohibited adoption; 
and that as the plaintiff was claiming ‘in 
the capacity of an adopted son he was 
not entitled to sueseed in recovering the 
property in suit, his title being defective 
owing to the fast that it was coutrary 
to the custom prevailing in the Baisi-Cho- 
wrasi gaddis of which Lachmipnur was one. 
The learned Judge said in his judgment: 

the defendants in their written statement 
. alleged that under the custom as observed 
in the 84 gaddis of which Lachmipur was one, 
the gaddinashins are debarred from taking 
any son in adoption but the defendants 
have failed to make out any such custom. 
I hold, therefore, that the plaintiff is the 
validly adopted son of Thakur Lalit Narain 
Deo, the late gaddinashin of Lachmipur 
Estate.” That is an express finding of 
fast by a Court of competent jurisdiction 
that no such custom as is now alleged pre- 
vailed in the year 1904. Mr. Das naturally 
experiences great difficulty in overcoming 
this record, but his argument is that this 
was the defence put forward by a defend. 
ant who was a mere tepant as against his 
landlord; that the tenant was poor, while 
the landlord was rich and that the tenant 
was not in a position to fight the Jaftd- 
lord in such a manner as‘to establjsh con- 
elusive proof of the existence of the alleged 
custom. That argument does not 
appeal to us; no doubt it deserves some 
consideration with regard to the facts of 
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that oase, but it must not be forgotten 
that Kode Narain was a Surajbansi Rajput 
and it would have been very easy 
for him amongst his own castemen to 
have established proof of the custom, if 
indeed such a custom existed, We must 
take it that, however difficult if may have 
been for Kode Narain to establish the 
eustom in that suit, at least he sought to 
establish if; and there is a finding on the 
issue by a Court of sompetent jurisdic- 
tion, From the decision of the learned 
Judge there was an appeal to the Caleutta 
High Court but owing to some technicali- 
ty in the non-service of notice to quit, 
the case was remanded and of the finding 
on remand we baye no record to show 
what took place. There is no suggestion 
that the finding of the learned Judge 
was in any way impeached or challenged 
so far as the finding of the non existence 
of the custom prohibiting adoption is con- 
cerned. This is a resord which, taking 
the general trend of the evidence into 
account, would lead one to hold that it is 
impossible to believe that the custom which 
is now put forward ever existed in the 
Chowrasi gaddzs in general or in the Lachmi- 
pur Hstate in particular. 

THE AGREEMENT BETWEEN THE PLAINTIFFS, 

A contest arose between the plaintiffs 


Sahdeo Narain and Bhim Narain with 
regard to their right to succeed tinter se, 
namely, whether the younger son of a 


senior widow could suaceed in preference to 
the elder son of a junior widow. This contest 
continued for some time and the respes- 
tive mothers of Sahdeo and Bhim Deo 
applied for a certificate of guardianship 
of their ‘children with a view to institute 
proceedings to recover the property. The 
certificates were granted to the respective 
mothers of the plaintiffs Sahdeo and Bhimdeo 
in 1891; and it was stated in the petition that, 
it was the intention of the mothers to bring 
suits to recover the Laschmipur Estate, At the 
time that the mothers of Sahdeo and Bhim 
Deo applied for the sertificate mentioned, 
Sahdeo was a minor 
Deo. Bhim Deso attained majority in 1904 
aud Sahdeo in 1906. The contest between 
Sahdeo and Bhim Deo as to their respective 
righ's as sons of. the different mothers 
was nally settled between them by an 
agreement which is referred to as Exhibit 


and so was Bhim `’ 
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2 and which will be found 
of Volume I. This 
considerable interest, as it first of all 
states the antecedent history of the plaintiffs’ 
family and states that they had intended 
to bring suits for the recovery of the 
gaddi of Lashmipur but that they were 
unable to do so owing to want of money. 
This agreement is dated the 19th April 
1203 and as between Bhim and Sahdeo 
it declares that Sahdeo should be entitled 
to succeed 
being the child of the elder widow. In 
this document, which 
length, no mention is made of any custom’ 
prohibiting adoption in the Lachmipur 
gaddi; nor did Sahdeo or Bhim claim to 
recover the Raj on any such ground. It 


at page 31 


isa remarkable omission, having regard to: 


the fact that Kode Narain was one of the 
persons appointed in pursuance of olause 
20 thereof, as well as Kunj Behari Singh 
already referred to, as a witness for the: 
plaintiff. This fact is all themore remark- 
able when it is remembered that in 1904 
Kode Narain, when a suit was brought 
against him by Pratap Narain, expressly 
took the ground in his defense that there 
was a custom prohibiting adoption. Amongst 
the attesting witnesses, we find the Raja of 
Tundi as an attesting-witness to this docu; 


iment which contains ro allegation that a- 


custom prohibiting adoption exists in. the 
Lachmipur gaddi; more especially when the 
object for which this document was exe- 
cuted by 8 
recover the estate, it would be natural to 
expect that if indeed Pratap Narain could 
not be adopted by reason of any custom 
prevailing in the Lachmipur Raj, this faot 
would haye been stated with clearness 
and precision in the document Exhibit 
2. 


“Tue PUNCHNAMA OUTCASTING THE ADOPTED SON 
in 1907, 

The next document to be referred 
to is Hxhibit A, which will be found at 
page 1 of Volume Til of the paper- 
book. It is dated the 26th of February 
1907, 
outcasting Pratap Narain Deo on the ground 
that he associated with a man called 
Madusudae Singh. It resites that by 
reason of his acquaintance with Madusudan 


to 
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document is one of ` 


in preference to Bhim Deo, 


is of considerable - 


‘the matter 


Sahdeo and Bhim Deo was ‘to 


and purports to be a Punchnama ` 
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sn ,eating_and drinking with Madusudan, 


Madusndan being an  ontcast, Pratap 
Narain. was av outcast unless be was willing 


‘to renounce his association with Madusudan. 
"In this 


document there is no men- 
tion whatever that Pratap Narain Deo 
was not entitled to the Lashmipur Raj 
on the ground that he was an adopted 
son; nor is it stated that there was any 
custom ‘prevailing in the gaddi which 
prohibited adoption or prohibited succession 
by adoption. Pratap Narain 1 in this Punch- 
nama is ‘referred to as ‘the adopted 


_ son”, but it in no way impeaches his title 


to the property on the ground that the 
adoption was invalid or contrary to custom. 
It seems to us that when all the caste- 
men and members of the gaddis joined in 
executing this document, itis a remark- 
able thing to find that no mention is 
made challenging the title of Pratap 
Narain on the ground of the validity of the 
adoption by reason of any custom prevailing 
among the Baisi-Chowrasi gaddidars. The 
document is short and clear in its terms 
and. in our judgment fairly conclusive on 
arising for our determination. 

The next document to be referred to is 
Exhibit I which will be found at page 
lof Volume V. It should be remembered 
that the present suit was. instituted on 
the 18th of September 1907; and. Exhibit 
I purports to be a deed of sale by the 
plaintiffs in favour of Puranjan Mukherji. 
This document was brought into existence 


10 days before the suit was instituted and 


obviously Puranjan Mukherji was meant 


to finance the litigation which was institut- 
. ed 10 days later. 


‘In this document for 
the’ first time in the history of all the 
dceuments which have been referred to in 
this case, we find the custom prohibiting 


‘adoption clearly stated and alleged. Puran- 


jan Mukherji, the purchaser under this 
Exhibit, is tbe brother of plaintiff No. 3 
who stepped into his shoes; and he claims, 
jointly with the other plaintiffs, to be 
the owner of a portion of the estate and 
to be entitled te share in the mesne pro- 
fitse It is significant to a degree that 
this deed of sale, executed as if was after 
the Punshnama of February 1907 and 10 


-days before the snit was instituted, should 


contain in express terms for the first time 
the allegation of a custom prohibiting 
| 
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adoption where adoption would bar the 
right to succeed by inheritanse. At line 
53 it is stated that no proprietor of an 
estate or gaddi has any right to make an 
adoption and that if in contravention of 
the custom and established practice any 
owner of an estate wants to adopt a son, 
such adoption shall be invalid. This resital 
is more extensive than the custom which 
is now sought to be established, because 
the recital contains a prohibition against 
general adoption. We feel satished that 
this recital was inserted in this deed of 
Sale mainly for the purpose of laying a 
foundation for the maintenance of the 
present suit, which was then in contemp- 
lation of the parties and which was in- 
stituted immediately thereafter. The recital 
contained in Exhibit [is at variance with 
the whole scope of the resitals contained 
in Exhibit 2 which was an agreement 
between Sahdeo and Bhim settling their 
rights of ownership and priority of claim. 
By a deed of the Sth of May 1914 the 
interest which Puranjan Mukherji purchas- 
ed under the deed of sale of the 
18th of September 1907 became vested in 
his brother who is now the third party 
plaintiff. These are all the documents 
referred to in the course of the argument 
before us touching the question of the re- 
cognition of Pratap Narain’s title as 
an adopted son. We think that, reviewing 
these documents and serutinising them, 
coupled with the actions and conduct of 
the parties from the year 1875 down to 
the institution of the present suit, it is 
clear that no question arose, nor was any 
challenge made, as to the right of Pratap 
Narain to succeed tothe Lachmipur Raj 
as an adopted son. 

The above stated fasts make it clear that 
the consciousness of the community had 
not in any sense been aroused by the 
adoption. 

THe SOIT A RESULT OF A COMBINATION OF 

SPECCLATORS AND YALCONTENTS, 

Before proceeding to consider the direct 
‘evidence in the case, it is of importance to 
state shortly the history of the inception of 
this suit. It will be remembered that 
Sham Narain’s contest of the Will had ended 
in a compromise ; that compromises resulted in 
a grant of land in favour of his son Inder 
Narain. Inder Narain thereforg naturally 
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did not contest the adoption. Inder Narain 
died in 1891, leaving two song, the plaint- 
iffs (minors); the plaintiff Bhim Narain 
did not attain majority until 1904 and 


.Sahdeo not until 1906. Their mothers, 


however, had contemplated action on their 
behalf in 1898, Joyanti Kumar Mukherji, 
who eventually joined in the suit and 
appears to have financed it, says that he 
was first approached in the matter in 1902, 
In 1903 an elaborate agreement was 
drawn up which provided for the employ- 
ment of a large number of persons for 
the purpose of conducting the litigation 
(Exhibit 2, parts 1 and 2 of P.B., page 
31). The combination insluded persons who 
had been dismissed from the service of the 
Lachmipur Estate and refractory tenants. 
In 1907 Pratap Narain was outcasted by 
the SBaisi-Chowrasi gaddidars upon his 
refusal to give up the employment of one 
Madusudan Singh who, with his father, 
had been outeasted (Exhibit A, Pt. 4 of 
P. B., p. 1). The Raja of Jharia among 
others appears to have taken a leading 
part in this matter of the outcasting. It 
was at Jharia that the plaintiff Sahdeos 
appears to have come to a final arrange- 
ment with Joyanti Kumar Makherji for 
the purpose of financing the case (P, W. No. 
29, P. B., Pt. LI, p. 267). The suit was 
instituted in September 1907. When oross- 
examined about the outeasting the Raja 
of Jharia tried to make out that he had 
nothing to do with it, although the weight 
of the evidence is distinctly in favour of 
his having taken a leading part (P. W. No, 
56, Pt. III, P. B., p. 347, and D. W. No. 93, 
Pts. V — VIII, P. B., p. 503). Other gaddddars 
such as Telwa also appear to try to con- 
seal the fast and to minimise the import- 
ance of the onuteasting, The Raja of 
Palganj, however, expressly states that 
since the outoasting the Raja of Jhariae 
and otkers are on inimical terms with 
Pratap ; and Mundro says the same thing. 
The indications, therefore, are that the 
suit owes its inception to a combination 
of speculators and malcontents, a combina- 
tion which took advantage of the oppor- 
tunity arising out of the ill-feeling caused 
by Pratap’s refusal to submit to the 
wishes of his community in the matter 
of Madusudan Singh. The principal wit- 
nesses, whose eyidence we shall have tg 
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consider, were persons who took part in 
those proceedings against Pratap. Their 
‘statements upon the question of the custom, 
therefore, cannot carry the same weight as 
if the circumstances which we have above 
related had not oscurred. Too much import- 
ance, however, must not be attached to 
these considerations, for a large number 
of the witnesses for the defendant also 
took part in the onteasting. 
Tae CASE OF CONSPIRACY AGAINST 
THe Raja OF JHaARIA. 

We have been asked to find that the Raja 
of Jharia actually personally organised a 
conspiracy for the institution of a false 
case. The evidence of this rests entirely 
upon the testimony of a man named Petru 
Singh (D. W. No. 90, Ptr. V—VIII, P. B., p. 
482). This story is uncorroborated, and from 
Petru Singh's own account of himself it 
is clear that in the absence of corrobora- 
tion his account of the matter sannot be 
accepted. The detail of his ascount is 
improbable and his story is inconsistent with 
the evidence of Joyanti Kumar, to the 
effect that if was Petru who first suggest- 
ed to Joyanti Kumar the taking up and 
the financing of this case. Having regard 
to the fact that the financial arrangement 
appears to have been settled finally at 
Jharia, it is probable that the Raja of 
Jharia then agreed to support the allegation 
of custom by his evidence; but that is all 
that oan be said. 

Kove NARAIN AN AGENT OF THE PLAINTIFFS. 

There is one minor matter in this 
connection, that is that Kode Narain, 
the refractory tenant who first put up 
the custom in 1904, in spite of the fact 
of having been a witness to the widow's 
relinquishment, acted as one of the plaintiffs’ 
agents in this litigation, 

OgaL EVIDENCS OF CUSTOM. 
e We proceed next to consider the oral 
evidence which was offered to prove the 
custom. The evidence is very voluminous, 
but Mr. Das on behalf of the appellant 
asked us to consider the oral evidence of 
some 12 witnesses only, stating that if we 
were not satisfied with that evidence he did 
notask us to rely upon the other oral evidence 
in the ease. The first of these witnesses is 
the Raja pf Tundi. His evidence is first 
that ‘thore is no custom of taking a child 
in adoption amongst us.” Now the 
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custom stated in this form has now been 
abandoned. He is then asked, “if adcption 
at all took place, would you recognize it?” 
He answers, “as there is no custom of 
adoption amongst us, therefore how can 
it ba recognized?” which is a very 
equivocal answer and does not indicate a 
consciousness of a custom against inheritance 
by adoption. In cross-exmination he says 
“that no question about adoption has ever 
arisen to his knowledge”, that he is not 
aware of the object of adoption and knows 
no reason for the custom. When asked 
whether he would go if he was invited to 
Lachmipur, be said “that he would decide 
after consulting.” The next witness upon 
whom we are asked to rely is the Raja 
of Katras, witness No. 3. In answer to 
the question, whether there was any custom 
forbidding adoption, hé replied that adoption 
had never taken place. When asked “if 
any adoption is made in your clan, would 
you recognise it’; he replied “our olan 
does not do so; if in future such ocsurrence 
takes place our clans would consider about 
it.” The question was repeated and he 
answered “if ocr clan accepts it [ shall 
recognise, otherwise not.” He states in 
cross-examination that the question of 
adopted son had never arisen, When asked 
‘was it ever.said whether a son con or 
cannot be adopted”; the reply was “never. 
He appears to have sent a present ae 
a servant at the time of the adoption 
ceremony ;and he olaims that the castemen 
have the power of deciding either for or 
against a claim to succession. It is clear 
from his evidence that the fact of Pratap 
being an adopted son made no social difference 
to him at all. On a previous ogcasion 
this witness stated that there was a custom 
of adoption in the family, see Exhibit M-3 at 
page 59 of the 4th part of the paper- 
book. The evidence that he made this 
previous statement was not discovered till 
after his death and he was not confronted 
with it; and we kawe for that reason ex- 
cluded it from consideration, Tt may be noted 
that Mr. Das contends that Exhibit M-3 is 
susceptible of interpretation in his favour. It 
certainly is somewhat ambiguous. Apart 
from that the result of Katras’s deposition 
is very equivocal. The next .witmess is 
the Raja of Jharia. He gives clear 
evidence that there is no custom o 
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adoption, a statement which is now given 
up by the appellant. In reply to the 
question “if any son is adopted, is he 
entitled to succeed”; he answers “there is 
no custom of adoption at all, how aan 
he get it”? This witness is able to rely 
upon two instances in his family where 
adoption might have taken place but no 
adoption was made. His eross examination 
discloses great ignorance as to customs 
and incidents applicable to the other 
members of the sommunity other than 
himself. He says that he does not know 
the custom or practice of the Lachmipur 
family. The next witness is the Raja of 
Palganj, witness No. 11. Unfortunately 
the question asked him about custom was 
not precise. He was asked if any malik 
among the 84 gaddis died sonless, is there 
any custom of adoption?” When confronted 
with the statement of the Raja of Katras 
in the previous case (Exhibit M-3) to 
the effest that there was a custom of 
adoption, the witness replies that he cannot 
say whether the statement is true or 
false; he said that he never heard any 
talk with reference to the adoption but 
gives evidence to the effect that the Raja 
of Jharia and others are on inimical terms 
with Pratap Narain Deo Itisa statement 
which certainly affects the value of the əvi- 
dence given by the Raja of Jharia. The next 
witness is the Raja of Gomoh, witness No. 
17, a young man of twenty-two. Here 
too there was a want of presision in the 
question asked, and the answer consists of 
a statement of a general custom against 
adoption ;a general statement which has, 


aa I have said, been abandoned, Until 
cross-examined he does not state the 
specific onstom which we are asked 


now to hold. He cites several instances 
in support of his opinion;on the other 
hand, his evidence is rendered almost 
valueless by the fact that his father was 
_ present at the adoptiop ceremony and was 
a witness to the agreement between 
Mabkum Kumari and °Pratap’s natural 
father prior to the adpotion. The Reni of 
Serampur, witness No, 29, is algo relied 
upon, but she too states the custom in 
general terms and says that there is no 
custom of taking sons in adoption. Her 
opinion is based entirely upon an alleged 
incident, namely, the intention ofe her 
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husband to adopt, with which we will deal 
later. It is svfficient here to say that it 
is difficult to believe that she remembers 
what bad taken place,as she says, 20 years 
before. In cross-examination she destroys 
her evidence in chief by saying that she does 
not know what customs prevail. She ia 
the daughter of Sham Narain, who contested 
the Will in 1375.76 and is the plaintiffs’ 
father’s sister. There is then the 
evidence of Ghanti, witness No. 9. He is’ 
not a Raja and is comparatively an insigni- 
ficant person. He too speaks of a 
general custom and bases his opinion on 
the bare fact that he had never seen or 
heard of any such adoption. He says that 
unless there bea sustom of adoption, there 
cannot be an adoption at all and that 
nobody has ever told him that there is 
such a custom. He isa ycung man of only 
25 and itis clear that his evidence is prac- 
tically valueless. Then there is the evi- 
dence of Narainpur, plaintiffs’ witness No. 10, 
He gives specific evidence of the prohibition 
of adoption, but he bakes it upon evidence 
that two assemblies of the Baisi-Chowrasi took 
place. After a prolonged cross-examination 
he is compelled to admit that his statement 
in regard to the first assembly at any rate 
is false (p. 99, Pt, III,.of the P. B.L 
In regard to the second assembly his 
statement conflicts ‘with the evidence of 
Ghanti, Katras and Jharia. He also says that 
he cannot say about the rule of succession of 
all the gaddzs, Ina previous deposition he had 
sail that re knew of no custom of Surajbansi 
Rajputs ontside Serampore (page 99, line 
24). His evidence, therefore, amounts to 
very little indeed, even if it is not treated 
as totally discredited. The next witness is 
witness No. 12, Thakur of Mundro. Here 
again he is uot asked the precise question. 
He gives false evidence in saying thet 
Protap Narain could not be married in 
the community and in denying that ho 
belonged to the caste before adoption, 
When asked to give a list of the customs 
he does not incinde in the list the alleged 
custom relating to adoption. The next 
witness is witness No. 15, the Tikait of Gama. 
Here too the presise question is not asked 
hira. He says that there never was any 
talk anywhere about adoptio and that 
he would not be surprised to hear that 
the adoption prevailed in Katras and that 
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*he- does, not know -whether ‘adoption - - pre- 
-vails in that family or not ; he alsa does 
rot know what the custom is in Lachmi- 


pur. The witness Durbijar makes a state- 
ment in general terms and gives two or 
three instances. The plaintif Sahdeo 


‘married the witness’s daughter’s daughter 
two months before the witness gave his 
evidence (paper-book, part III, page 281, 
ling 31, and page 284, line 28). He is 
*the servant of the Tikait of Gama (P. W, 
No. 15). One sourge of his knowledge was 
said to bea discussion with Thakur Prayag 
Singh of Khaskiridi some 15 or 16 years 
before. Thakur Prayag Singh was dead 
at the time, for the witness subsequently 
said that he had died some 25 years before 
(page 281, line 49). Another source was 
a talk said to have taken place at Kishgo 
some 25 years before, It is curious, how- 
ever, that he cannot say whether there is 
a custom of female exclusion at Kishgo 
or not. Another source was the alleged 
proposal to adopt at Serampur which will 
be dealt with later. He aan give no 
opinion upon the question of the exelu- 
sion of females. The next witness is 
Bhano Singh, an old man of 70 and an unole 
of the Tikait of Chakai, His granddaughter 
is the wife of the platntiff Sahdeo (Part 
III, p. 295). He makes the general state- 
ment that adoption is forbidden. He is 
the only one of the witnesses on whom Mr, 
‘Das has asked us to rely who suggests that 
at some time there was a formal decision 
on thesubjest. He says, old people decided 
that agnates should succeed and hence adop- 
tion was forbidden.” He can’t say where he 
heard this,and when pressed it is clear his 
opinion is based on the fact that there had 
been no adoption in Chakai. Finally there 
is the evidence of the plaintiff Sahdeo. He 
makes a clear statement of the custom which 
we are now aked to find. He is the only 
witness who makes a clear and definite state. 
ment of this custom in examination in-chief, 
The Subordinate Judge notes that the 
witness took much time to give answers, 
Some of the plaintiffs’ witnesses support 
the defendant (P. W. Pt. III, p. 127}. The 
Tikait of Doranda (witness No. 41) said he 
* sould not say that an adoption by one of his 
predecessor§ would have been invalid. P. W, 
No. 14: This witness also states at Volume I, 
p. 128, line 40, “T can’t say what is the 
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custom of other maldks.” “I can’t: -say 
if the custom of adoption prevails in 
other gaddis."” Witness No. 19 says a widow 
ean adopt with permission (Pt. III of 
P. B., p.195). 

The principal witness sited by the de- 
fendant to prove affirmatively that there was 
no such custom, the Raja of Nowagarh, may 
perhaps beshown to be friendly to Pratap, 
but there is no getting over the fact that 
the defendant has been able to produce a 
large number of the members of the com- 
munity who deny that there is any such 
custom. On the plaintiffs’ side 21 gaddid«rs 
gave evidence, while on the defendant’s 
side there were 36. This more than balances 
the fast that 32 maintenance holders sup- 
ported the plaintiffs, while 19 supported the 
defendant, 


The only witness who suggests that 
the custom was ever recorded anywhere is 
plaintiffs’ witness No. 21 (Pt. III of P.B. 
207 at pages 217 and 218), Mr. Das did 
not ask us to rely upon this witness and 
no dosument was produced. 

Apart from the detailed critisism to 
which the evidence of the witnesses has 
been subjected, it is manifest that there 
never has been any meeting of the som- 
munity at which this matter has been set- 
tled; there never has been any written re- 
cord of: any such oustom, or even any talk 
on the subject. Nothing appears to have 
ever been said or written on the subject 
of this custom ante litem motam. 


There is some room for doubt whetber 
there is any consciousness of uniformity 
of custom in the matter of succession in 
this community at al], much less any conscious- 
ness even now that inheritance by adop- 
tion is forbidden. P. W. No. 50, the malik 
of Jamtara, says he does not know about 
Sarawn, Narainpur, Lachmipur, Pandel and 
others and mentions a variety of customs 
elsewhere. In the matter of consciousness 
of uniformity it is important to note that 
the guddidars whosé seats are in the Manbhum 
district are admittedly governed by a differ- 
ent system of law, namely, the Dayabhaga, 
and that while spatial custom appears to 
have been frequently pleaded in, previous 
oases by different gaddidars, it does not appear 
to have been previously pleaded that there 
was any one custom common to all the gaddis, 
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on the contrary in some cases, such as the 
Serampur case, it was asserted that the 
custom pleaded (in that case, the exclusion 
of women) was not uniform throughout the 
community [Exhibit Y-14 and Jagdamba 
Kumari v, Wazir Narain Singh (I)i, 

In the circumstances it may be doubted 
whether it would be permissible to infer the 
existence of the custom from circumstantial 
evidence. It is, however, as well to proceed 
to deal with the circumstantial evidense 
which has been offered to prove the fact of 
the custom. This evidence has been divided 
for us by Mr. Das under the following 
heads:—~ 

(a) Instances in which adoption did not 
take place where there was occasion 
for adoption. 

(b) The fact that no adoption has yet 
taken place among the gaddidars, 

(c) Evidence of gaddidarsand their widows 
not adopting though personally 
anxious to do so. 

(d) Evidence that an intended adoption 
was opposed by the heirs at-law 
upon the ground of custom. 

(e) Instances of boys being introduced 
into the family and being passed off 
as natural born sons, a proceeding 
which would be unnecessary if adop- 
tion was permitted. 


INSTANOES OF AGNATIC SUCCESSION. 

Under the first’ head (a), there are 
44 instances in which a gaddidar died sonless 
and was succeeded by an agnatic relation. 
Forty-two of these are mentioned by the 
learned Subordinate Judge, but he has omitted 
two by oversight from the genealogy of 
Lachmipnr, In two cases he has also given 
an incorrect account of the evidence. The 
Kewal oase was an instance of a brothers 
succession and the Jamdiha case was an 
instance of succession by a son, 


LACAMIPER. 

It is desirable to deal with the case of 
Lachmipur separately. The genealogy of 
Lachmipur will be found in respondent's 
portion of the paper-book, Exhibits Dand D.1, 
pages23 and 24. Another genealogy is annexed 
to the written statement of Mahkum Kumari 
in the euit of 1875.(Bxhibi¢ H-1 of 
Part IV of P. B., p. 44), Four instances 
of agnatic succession have ocourred. These 
four instances are the swogessicoh of 
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Bhikam Deo to his brother, of Lachmt Deo 
to his brother, of Karamdeo to his brother; 
and Lochan Deo to his brother. So far as 
the first three are concerned, it must be 
remembered that Rup Narain Deo was re- 
cognized onthe gaddi in 1776 and he had 
then only resently obtained recognition, if 
indeed be had already done so as a Rajput. 
The fact that his grandfather’s brother 
Lachmi Deo did not adopt is not therefore 
very material for the determination of thee 
question whether, when the family became 
Hindu, the law of adoption was not assimi- 
lated. For at that time the family did not 
claim to be Hindus. So far as ILochan 
Deo is concerned the evidence is (Exhibit 
Y, P. B. Pt. IV., p. 110) that Lochan 
was living in sommensality with his brother 
the last holder, Girwar Narain. It was 
therefore not unnatural that Girwar Narain 
did not adopt; moreover Girwar Narain 
died at the early age of about 35 (D. 
W. No. 38, P. B., Pts. V to VIII, p. 96). 
These instances of omission to adopt in 
the Lachmipur family differ very materially 
from the adoption made by Lalit’s widow 
which is the subject of the present suit. 
When Lalit executed the Will authorising 
his widow to adopt, he had no brother 
living; his nearest relation was Sham 
Narain and he was very distant. In order 
to arrive at the common ansestor there 
are Seven degrees in ascent and from 
the common ancestor five degrees in descent 
to Sham Narain. 


OTHER INSTANCES TABULATED, 

The remaining 40 sasea have been 
tabulated for us by Mr. Manuk on behalf 
of the respondent. In 12 instances the full 
brother succeeded; in 18 the nephew, and 
in 4 the first consin. In two instanses, 
Narainpur and Kodarma, the person 
adopted was ason who succeeded his father. 
In two instances the widows are still 
in possession of the estate; in two 
instances, Sarawn and Chakai, it is a doubt- 
ful question whether there was in fact an 
adoption or not. These cases will be dealt 
with later. In one instance, Punasi, the 
widow wanted to adopt but was not per- 
mitted by the Court of Wards to do So, 
as it waa doubted whether her husband 
had left authority. In one case, Serampur, 
the last holder was a lunatic and in two 
gases the widow had posthumous sons and 
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in the 40th case the last holder died a 
minor. The whole of this evidence of 
course is opsn to the general criticism 
that in every instance there may have 
been other circumstances which prevented 
adoption. Certainly in the 29 cases ont 
of the 40 in which there were near re- 
lations entitled to suosceed, the obvious 
alternative to the hypothesis of a austom 
would ba the probability that consider- 
ble pressure was exercised to dissuade 
the gaddidar feom making an adoption. 
Having regard, moreover, to the large num- 
ber of families involved no substantial 
inference scan ba drawn from the mere 
number of instances of agnatic succession. 

INSTANCES OF PROPOSALS TO ALOPT NOT 

CARRIED OUT, 

We take next heads (c) and (d), that is 
to say, evidence that gaddidars or their 
widows did not adopt though personally 
anxious to do so, and of opposition on 
the ground of custom. Originally the 
plaintitfs put forward seven instances under 
these héads. Of these two, Doranda and 
Pokhuria, which are dealt with by the 
Subordinate Judge, were not mentioned to 
us by Mr. Dis. OF the remaining 5, one, 
namely Nonitad, Mr. Das did not press 
when it was pointed out to him that it 
depended upon the evidence of a single 
witoess, one of the agents of the plaint- 
iff. There remain four instances, Pandra, 
Serampur, Punasi and Telwa. 

PANDRA. 

The Pandra instance depended upon the 
evidence of a single witness who has not 
been believed by the Subordinate Judge. 
The witness says that Rani Hingan Kumari 
who was his aunt wanted to take a boy 
in adoption, “but we all told her that 
when there are your Pinda offerers living 
why should you take a boy in adoption.” 
Tt appears (Pt. III of P. B. p. 216) that 
the instance spoken of by the witness 


took place over 49 years b3fore, when hè 


was only 15 or 14 years old; and a 
perusal of his answers made to questions 
in re examination (page 219) makes it clear 
that the Sobordinate Judge was quite 
right in disbslieving the witness. The 
ə next instance is of Serampur. 
e SERAMPUR, 
This appears to have bsən originally put 
forward on behalf of the plaiotiffs in this 
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manner, The plaintiffs’ witness No. 12 
(Part IIL of P. B., p. 113) said that the 
Rani after the death of the last holder wanted 
to adopt. Woitnesss No. 15, however, denied 
that the Rani ever wished toadopt. This story 
appears to have been abandoned, for the Rani 
herself (P. W. No. 29) was never asked any 
question on thesnbjestin examination in-chief, 
Ineross-examination, however, (page 271) the 
Rani put forward a story that some 20 
years before, hex husband had said that 
he wanted to adopt but that the Zamindars 
prohibited him from doing so. The same 
story appears to have been told by P.W. No. 
32 (page 277) in examination-in-chief. From 
pags 282 it appears that the Raja of 
Serampur, at the time when he is said to 
have thought of adopting, was only some 
23 years old and that he had shortly before 
married a second wife presumablywith the 
hope of getting a son. The story is, there- 
fore, improbable. The witness Todar (P. 
W. No. 15) is said to have been present, 
yet he had given evidence to the effect 
that there had baen no talk aboutthe custom 
of succession at Serampur before the death 
of the Raja. The plaintiff Joyanti Kumar 
(P. W. No. 40) put forward a third story 
to the effect that the Raja of Serampur had 
mentioned to him an intention to adopt in 
the course of conversation. He says that 
it was in 1905, though it was clear from 
the judgment (Exhibit Y-14) thatthe Raja 
became a lunatic in that year. The fact 
of lunacy was denied by Joyanti, a denial 
which is clearly false, and he is of eourse 
a most interested witness. In all the 
circumstances we are of opinion that the 
Subordinate Judge was quite right in refusing 
to accept Serampur as an instance. 
Ponasi. 

The next- instance relied upon is 
that of Punasi. It appearsthat in 1&29 the 
widow of the last holder wished to adopt. 
The proposal was submitted for the sane- 
tion of the Court of Wards, a sanction which 
was eventually refuSed upon the ground 
that the widow’se p»wer to adopt rested 
upogan alleged verbal authority given many 
years before by the last holder; that the 
proposal to adopt wai actuated by a quarrel 
with tbe reversioner; that the adoption 
was likaly to be contested ‘and that 
the result of the contest would be un. 
certajn, The correspondence on the subject 
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will be found in the Exhibit Ẹ& series 
(Pt. IV of P.B, pp. 25—30.) Exhibit E 9 
read with Hxhibit H-8 indicates that enquiry 
was made into the objection to the adoption 
said to have been contemplated by the 
reversioner. There is nothing in the cor- 
respondence to suggest, however, that any 
person ever made any objection upon the 
ground of custom. We are asked to infer 
that objection was made upon the ground 
of custom from an answer given in crosa- 
examination to a question asked from 
Lachmi Kumari, the mother of the rever- 
sioner who objected in that case. In the 
examinatian-in-chief this lady had said that 
there was no custom prohibiting adoption. 
In reply to a question in cross-examina- 
tion as to whether the last holder could 
have adopted she replied, “no, I wasa Hukdar, 
how could he’? This was a very equivocal 
answer and if would be impossible to infer 
from it that she meant to imply the 
existence of the custom which she had lenied 
in chief, a denial which she re-affirmed on 
the following day on re examination (page 
191). We have been referred to her re- 
examination (page 202) and have been asked 
to say it amounted to a lame attempt to 
get rid of her previons evidence. We 
understand her explanation to mean that 
after the Court of Wards had refused leave 
to adopt and when the widow had no 
authority, she did not see how an adoption 
could take place. It is sufficient to say 
that if, when the proposal to adopt was sub- 
mitted to the Court of Wards, objection 
had been made upon the ground of custom, 
some evidence that such an objection had 
been made would have been available and 
it would not have been left for us merely 
to proceed by surmise upon an equivocal 
answer made by a lady in the course of 8 
protracted cross-examination. 

In this connection the evidence of D. 
W. No. 91 is very material besanse he 
is the Tikait of Pgthrowl and gaddidar. 
His evidence will be found at paga 489 of 
Volume IV. He state that there is no 
prohibition against adoption among-4 the 
Chowrasi gaddis and th&it it is „Open to a 
widow to adopt if she has permission from 
her husband to do so. His evidence is 
material, read in conjunction with Exhibits 
E to H-18, because he was the reversioner 

would be entitled to succeed eto the 
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Punasi gaddi if no adoption took place, and 
he «as the reversioner from whom the 
Board of Revenue expected opposition; but 
he admits in a sentence that if the hus- 
band of the Rani had given her permission 
to adopt then any adoption made by 
her would have defeated his rights as a 
reversioner to succeed to the Punasi gaddi, 
TELWA,. 

The last instance relied upon is 

of Telwa, 


that 
This instance depends upor 
the evidence of a single witness. The 
evidence consists of an answer given 
in oross-examination to the effect that the 
present Thakur of Telwa prevented 
the last holder of the gaddz of Telwa from 
adopting, by saying to him “why should 
yon adopt when I am living’? The answer 
was given to a question which refers to 
the alleged custom prohibiting adoption. In 
answer to a question in re-examination which 
immediately followed, the witness said that 
if in spite of the protest the last holder 
had a mind to adopt be could have done 
so, and when the evidence was read over 
the witness repudiated the answer upon 
which we are asked to rely to the effect 
that the last holder was prevented from 
adopting. Now the present Thakur of 
Telwa gave evidence in the case and was 
asked no question about this matter; and 
it appears from the Thakur’s evidence 
that the last holder died when he was 
a minor, The stcry therefore that the 
last holder was prevented from adopting is 
quite incredible, It is impossible to aacept 
Telwa as an instance. The evidence under 
heads (c) and (d), therefore, comes to nothing 
at all, 
INSTANCES OF ADOPTION. 

We proceed now to consider the 
avidence under heading (b) to prove the 
fact that no adoption has yet taken place 
among gaddidars. It is true that the 
majority of the plaintiffs’ witnesses state 
that there has been no oase of adoption, 
but the plaintiffs’ evidence is not entirely 
uniform on the subject; for instance the 
plaintiffs’ witness No. .19 says that he 
had heard that there had been adoption 
in several gaddis, and similar evidence was 
given by P. W, No. 22. The defendant-re- 
spondent onthe other hand ®put forward 
nine specific cases of adoption. Of these 
three have not been shown to be oases 
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of adoption by gaddidars; I mean the three 
cases of Pachhette, Kunda and Doranda. 
DORANDA 

The Doranda instance was a case of an 
adoption by tbe holder of a maintenance 
grant, and even if we were to hold that it 
had been proved, it would have very little 
bearing upon the sase. It was, however, 
supported by the evidence of the brother 
of the boy who was taken in adoption, 
the defence witness No. 80. 

PACHBETTE, 

In the case of Pachhette the right 
to adopt and the fact that adoption has 
taken place is admitted. Pachhetteis not 
one of the Baisi-Chowrasi gaddis, but the 
fast that the practice of adoption is a 
résogaised practice in that estate is of 
significance. In 1839 Government instituted 
a general enquiry in regard to customs 
prevailing in the chieftainships of that 
part of the province. There were parwanas 
issued which were expressed in general terms 
(Rx, G-2, P. Ba, Pt. 4, p. 35). In reply to 


these parwanas Katras, Jharia, Nowagarh, . 


Tundi, Nagarkiari and Jaynagar all replied to 
the effect that Pachhette is the head of 
all the Zemindars and that the customs 
prevailing in Pachhette in the matter of 
succession governed also the succession. in 
the other Zemindaris. On the other hand 
the custom of adoption was not expresaly 
mentioned in the course of that enquiry, and 
the incident which gave rise to the enquiry 
suggests that the main question was the 
question of impartibility. But the fact that 
the express question asked was “was not 
the family usage the same as in Pachhette” 


and the reply was uniformly in the afirmative, 


is of significance for the custom of inheritance 
by adoption in Pachhette is fully established. 
KUNDA. 

Tn the case of Kunda, the fact that an 
ad®ption took place in 1816 is clearly proved 
by Exhibit H-15, Pt. 4of P. B., p. 30. In one 
passage in the judgment in the Doranda case 
(Bxhibit Y-12 and Exhibit ¥-13) Kanda is 
dasoribed as one of the Kharagdiha gaddis, but 
in the list of gaddzs given at a later part of 
the judgment Kunda is not mentioned. On 
the other hand Kunda is in the same 
district as is the majority of the other 
Kharagdiha gaddis, the district of Hazaribagh, 
and it.is, mentioned in the judgment [Exhibit 
'y-15, Pt, 40f P. B. at page 227) ss one 
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of the Aemindaris, the custom in which 
would naturally be the same in the matter 


of succession as in the SBaisi-Ohowrasi 
guddis, 
PANDRA. 
Of the remaining six instances, the 


Pandra instance is not really very relevant. 
Pandra is one of the Baisi-Chowrasi gaddis, 
The instance relied upon, evenif it be held 
to be proved, is an instance of a member 
of the Pandra family named Prohlad 
being taken in adoption by some 
other family. It is not known whether 
this other family balongs to the Baisi- 
Chowrasi or not. Shortly, the evidence upon 
this point consists of a petition, Exhibit B of 
the year 1840 (Pt. 4, P., B. p. 6), somplaining 
to the Government of a partition of the 
Pandra estate which had been effected by 
a Court in the year 1793.. The petition 
recites that Prohlad, one of the three sons of 
a holder of the gaddi named Norendra Singh, 
had been adopted away from the family. 
On the other band, there appears tobe a 
reference in a subsequent litigation to the 
fact that Prohlad's widow got a share. It 
is diffisult to understand how she sould 
have got a share if Prohlad’s adoption 
had been a regular one. Several defence 
witnesses Nos. 43, 44, 47,51, 63 and 79 
mention the tradition that Prohlad -was 
adopted, but it may be that the source of 
the tradition is the statement in the petition 
(Exhibit B) the meaning of which is not 
quite clear. Having regard to the fact 
that the instanca, even if proved, has no real 
bearing upon the question we have to conaider, 
we are of opinion that the evidence upon this 
point does not merit sonsideration. 


CHAKALI 
The next instance we propose to deal 
with is the instance of Chakai. This 


adoption, if true, took place about the year 
1772. The direst evidence of this adoption is 
the evidsnce of Chandi Prasad, D. W, No. 43 
(Pts. 5-8 of P. B. p. 104). The adoption was 
put forward in a litigation the result of which 
is reported as Tekaes Doorga Pershad Singh v. 
Tekaejnes Doorga Kooeree (4). The plaintiff in 
the case was namedeDurga Singh; the defend- 
ant was oife Darga Kumari. Darga Singh’s 
case was that Durga Kumari was not 
entitled to inherit inasmuch as females 
were excluded by custom, and upon the 
custom ex. 
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‘eluding females fhe question of the manner 
in which one Dhara Singh had succeeded 


was relevant. Durga Singh’s case was 
that on the death of the Tikait Hira 
‘Singh, Dhara Singh was the nearest 


agnate and that the widows of Hira Singh 
abandoned the sxecession in favour of 
Dhara Singh. The defendant Durga Kumari’s 
case on the other hand was that Dhara 
Singh was not the nearest agnate but was 
the son of the junior branch of the family, 
and that he had susseeded by reason of 
an adoption by the widows of Hira Singh. 
Durga Singh’s case was dishelieved by the 
Caleutta High Court in appeal and we do 
not know whether Durga Kumaris case 
would have been accepted by the Court or 
not; but there is the fact that in the 
course .of that case evidence was given in 
the year 1871 by Chooni Pandey, who 
described himself as the old family priest, 
to the effect that Dhara Singh was adopted 
by the younger of the widows. Mr. Das has 
asked us to say that this winess must have 
meant by the word adopted an instance of 
fosterage, but thia is not how we read the 
evidence; the natural meaning is that the 
youngest of the widows adopted after her 
husband’s death, though that is not expressly 
mentioned. We are not concerned with 
the question whether the adoption was 
Kritrim or not. It suffices to say that 
the adopted son inherited, and inherited 
by virtue of his adoption. So far as the 
alternative. pedigrees in the case are 
concerned, the pedigree which was then 
put forward by Durga Singh is entirely 
unsupported by any evidence while the 
pedigree put forward by Durga Kumari is 
supported by the evidence of Chandi 
Prasad. Chandi Prasad’s evidence on the 
subject has been attacked, first, upon the 
ground that his father put forward a 
different pedigree in the case to which I have 
referred. That, however, is not a substantial 
criticism because it was to the interest of 
the father to put ‘forward the pedigree 
which he did in thateprevious case. The 
other criticism, of fhe evidence is the fast that 
ina previous deposition (Hxhibit 12A) Chandi 
Prasad stated that he knew the genealogical 
table from the time of Mit Narain Singh. Mit 
Narain Singh was the son of Dhara Singh. 
His previous deposition Exhibit 12-A was not, 
-_however, put to Chandi Prasad, and it is 
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quite clear from the nature of the oase, 
which is reported as Ravaneshwar Prasad 
Singh v. Ohandt Prasad Singh (10), thas it 
was Dot necessary for Chandi Prasad for the 
.purposə of that case to go further baok 
than Mit Narain. There is nothing in 
his deposition to show that he did not 
know the genealogy prior to Mit Narain. 
A large number of the defense witnesses 
were cross-examined abont -this adoption, 
Nos. 47, 56, 57, 68, 71, 72, 75 to 78 and 79. 
Two of these are related, or connected, 
with Chakai, wz, Nos. 78 and 79. They all 
support the fastum of the adoption and 
there is no evidence on the other side. 
We sonsur, therefore, with the Subordinate 
Judge in holding that this adoption 
has been proved. 
CHANDAN, 

The next instance we propose to 
consider is the instan of Chandan. This 
adoption is said to have taken place about 
the year 1860. One Jaimangal is said to 
have been adopted. The adoption was sworn to 
by the widow of Jaimangal’s son; sbe says 
that she heard abontit from her deseased 
husband and his mother who is also dead. 
It was a case of an adoption by Jaimangal’s 


uncle, Jaimangal being preferred to 
his elder bother Sib Narain. The 
uncle died sonless. We are of opinion 
that the learned Subordinate Judge was 


right in accepting this evidensa which 
was not contradicted. The adoption was 
put to the plaintiffs? witness No. gi at 
an early stage of the case in November 1913. 
He replied simply that he did not know, 
P. W. No. 71 was examined on the 3lst 
August 1915; he is a Gotia of the Chandan 
gaddi and he was not asked anything upon 
the subject. Mr. Das’ critisism is that 
if Jaimangal was older than his brother 
Sib Narain this adoption would not be at 
variance with the oustom, for Jaimantral 
would then be the heir-at-law. We see no 
reason why the evidence of Jaimangal’s 
daughter-in-law should not be ascepted 
and why we should not hold that Jaimangal 
was in fact the younger brother. 
PATAKDIH, 

The next case is that of Patardih, 
This also is said to have taken place 
some 60 years ago. In this cages the adopted 


- (10) 12 Ind. Cas. 931; 38 C. 721, 
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son himself, Churaiman, was produced and 
gave evidence to the effect that he had 
been adopted. itis also supported by the 
evidence of defence witness No. 31. The 
adoption appears to have taken place when 
Churaiman was about 5 or 6 years old, 
Thereafter the property was for the most 
part sold at auction to satisfy debts and 
the family went to live at Katras. We 
find it somewhat difficult to come to a 
definite conclusion that this adoption has 
een proved, having regard to the fact that 
it was not suggested until very near the 
conclusion of the case. The evidence given 
by tbe Raja of Katras appears to us 
to be on the whole honest evidence, 
and he stated that adoption had never 
taken place. On the other hand, of course 
the death of the Raja of Katras which 
occurred in February 1912 may have given 
the defendant the opportunity to discover 
this adoption. Onthe whole we prefer to 
express no definite opinion as to whether 
this adoption has been proved or not, It 
is, therefore, excluded from consideration, 
We observe that the Subordinate Judge 
also has not expressed any finding upon the 
subject. The evidence of D. W. No. 3l upon 
the subject is open to criticism. 
KARANGARA. 

We take next the Karangarh in- 
stance. This is a recent instanoe which 
occurred not before 1905 and possibly as 
late as 1909 or 1910. It is not, therefore, 
very material upon the questiou of the 
gustom as it stood in 1885. The oase is of 
an adoption by one Sambhu Prasad of a 
boy named Jagdamba, the son of one Nanku 
Singh.  Nanku Singh has himself supported 
it by his evidence and from the nature 
of the cross-examination on the plaintiffs’ 
side it appears that it was admitted that 
Jagdamba had succeeded to the Karangarh 
.gaddi, though he was not the heir at law 
to that gaddi. Various explanations appear 
to have been suggested in cross-examination, 
and we see no reason why we should not 


accept the natural explanation given by- 


Nanku Singh, namely, that Jagdamba was 
adopted by Sidnath Prasad. The plaintiff 
was given ample notice of the proposal to 
prove this adoption and though it was 
put fo the eq? laintiffs’ witness No. 18 in 
July 1918, no evidence was offered to 
rebut it or to support the explanation 
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suggested in oross-examination. We sonon! 

with the finding of the Subordinate Judge 

that this adoption was proved. : 
PACHANBA, 

The next instance relied upon by 
the defendant is Pashamba. This adoption 
is said to have taken place about the year 
1884. The story is as follows. During 
the lifetime of the holder of the geddi 
Sidnath Singb, one Brahma Narain was 
adopted. Brahma died and Udit Narain was 
thën adopted. Thereafter a natural son was 
born and the natural son was preferred to the 
adopted son for the purpose of succession. 
This story, if made out, will be in favour no 
doubt of the defendant, for in a family 
governed by the law of primogeniture, 
however validly a son was adopted, the 
natural son would no doubt be preferred to 
him. Itisalso in fayour of the defendant 
that in the contest before the castemen bet- 
ween Udit Narain the adopted sonand Sheo 
Prasad the natural son, it occurred to nobody 
to put forward the case that there was a 
custom prohibiting adoption, The learnad 
Subordinate Judge is not satisfied that this 
was a clear case of adoption, We are, 
however, disposed to take the view that 
it has been sufficiently made out. It ig 
of importance to consider the evidence in 
this regard chronologically. It commences 
with the evidence of the Raja of Katras 
whieh is to the effect that after the death 
of Sidnath Singh, there was a contést 
between Udit Narain and Sheo Prasad the 
natural son, but the scastemen present, 
upon being satisfied that Udit Narain 
was an adopted son, gave the tka and 
pugree to the natural son Sheo Prasad. 
The plaintiffs’ witness No. 3 also stated 
that there had been two instances of adop» 
tion, one at Lachmipur and another at 
Pachamba, but that the adopted son did 
not succeed at Pashamba. After the 
adoption a son was born to tha Tikait. 
The witness says that had there been no 
son born the adopted son could have 
succeeded. This wjtness is an old man of 
tO years of age. The plaintiffs’ witness 
No. Tl stated that, he heard of the adop. 
tion at ePachamba; plaintiffs’ witness 
No, 19 stated that there is an adopted 
son in Paschamba as well as ¢ natural 
son but that he did not know who was 
in possession: plaintiffs’ witness No, 29 
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gave evidence to the same effect, Some 
ten months later plaintiffs’ witness No. 23 
was examined and denied the adoption at 
Pacshamba in chief. Subsequently in oross- 
examination he stated that he could not 
say whether Udit Narain was adopted at 
Pacbamba or not. The defence witnesses 
Nos, 43, 50 and 58 gave evidence of the 
adoption. Witness No. 50 asserted that 
he was present. As regards D. W. No. 58 it 
was. for the first time suggested in cross- 
examination that Udit Narain was taken 
as a son born of the womb of the wife 
and was passed off as an adopted son and 
that at the time of the alleged adoption 
the Tikait was insane. The witness did 
not admit this. D. W. No. 24, who was 
examined later, stated that he was present 
and that the caste people attended and 
that he had been invited. To this witness 
it was suggested that in a litigation be- 
tween the natural son and the adopted 
son, the natural son’s case was that the 
adopted son was a foster son who bad 
been given out as a natural son. The 
witness said that “if a child belonging 
to one family is brought into another 
family and passed offas a son, he is in 
my opinion an adopted son.” D. W. No. 
53 was asked “was it not a fact that 
there was no adoption af all but a new 
born babe was passed off as a son born 
of the womb of the wife of Tikait Sidh 
Nath of Pacbamba P” The witness replied 
"yes, it is a fact”. In re-examination he 
said that he had heard it from all who 
went to attend the adoption ceremony and 
it is, therefore, clear that the witness did not 
mean a mere pretended accouchement for he 
talks of an adoption ceremony. The question 
appears to me to have been asked in a 
somewhat unfair way, containing as if 
does several points of fact. It is un- 
likely that a new born babe would be 
utilised for the purposes of an adoption 
eeremony and defendant’s witness No, 50 
says that at the {ime of the adoption 
Udit Narain was 5 or 6 = years old. 
D. W. No. 81 stated “in chief that his 
sister, the wife of Sidh Nath, adopted a 
` son while her husband was alive. That 
son died and then another wife adopted 
Umed Narain, In cross-examination he 
accepted the suggestion that both adoptions 
were of the seme kind. D. W. No 84, 
> 
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however, who was the wife of tho brother 
of the lady who is said to have, adopted 
Umed Narain, stated that she and also 
her husband adopted. No evidence of a 
pretended ascouchement was offered; on 
the contrary the plaintiffs produced wit- 
nesses to prove that Umed Narain was in 
fact a natural born son. ‘These witnesses 
were examined in September 1915; wit- 
nesses Nos. 75, 76 and 78. These three 
witnesses appear to have been called merely 
for the purpose of saying this. It appears? 
also that Umed Narain in his litigation 
with Sheo Prasad claimed to be a natural 
born son, but this is of course what he 
would be tempted to do as he would have 
little chance of success merely by claiming 
as an adopted son, for a natural born 
son in a family governed by the law of 
primogeniture would almost certainly be 
preferred to an adopted son. That Umed 
Narain claimed to be a natural born son 
also appears from the evidence of Jyonti 
Kumar and from the plaintiffs’ witness 
No. 35, On consideration of the entire 
evidence relating to this matter, we are 
of opinion that the weight of the evidence 
is in favour of holding that both Brahma 
and Umed Narain were intreduced into 
the Pashamba family; that they were not 
rew born irfants; that there was no 
pretended accouchement and that they 
were thereafter treated as the sons of 
Sidh Nath, the living holder of the gaddi. 
They were therefore in fact adopted 
as sons of Sidh Nath. In these circumstances 
we see no reason to donbt that the 
ordinary adopticn ceremony took place. 
The alternative that there was a pretended 
accouchement was put up ata very late 
stage in the case and was subsequently 
abandoned. It appears to have been sug- 
gested merely by the fact that Umed 
Narain had claimed to be a natural gon 
in his litigation with Sheo Prasad. 


To summarise this part of the case 
we are of opinion that the plaintiffs failed 
to prove that there never had been any case 
of adoption; the defendant succeeded in 
making out that Pachhette was a family 
the customs of which would ordinarily 
be followed in the Baisi-Chowrasi an 
that in that family the law of adoption 
is firmly established; that adoption had 
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also occurred in Kunda, a family, which if 
not one of the Baisi-Chowrasi, is a 
family of a similar kind. The defendant 
also succeeded in proving adoption in 
Chakai, Pashamba and Karangarh, and all 
three are members of the Baisi Chowrasi. 
INTRODUCTION OF BOYS INTO THE FAMILY. 

Under head (e) namely instances of 
boys being introduced into the family and 
being passed of as natural born sons, Mr. 
Das relied only upon the instances alleged 
at Pacshamba with which we have already 
dealt. We are not satisfied that in either 
instance of Pachamba a oase of pretended 
ascouchment was made out. 

Sarwan. êh 

The defendant has also asked us to hold 
that in the Sarwan gaddi there is an instance of 
an adoption being asserted without alleging the 
defence that adoption was contrary to austom. 
The judgment is Exhibit Y-4, P. B, Pt. 4, 


p. 180. There were two suits which 
were tried together. The defendant’s case 
is that one of these claimants named 


Rohan Narain claimed as an adopted son. 
Mr, Das on the other hand says that 
Rohan did not ‘claim as an adopted son 
but claimed under a gift from one Dripa 
Kumari, a widow, and that the expressions 
which appear to relate to a case of adop- 
tion really mean 
brought up as a foster son and that in 
that capacity received a gift. There is 
no doubt there is some ambiguity in the 
matter having regard to the use of the 
word Palat Putra, which means a foster 
son in the place of the word Pushya Putra, 
whioh is the usual word for an adopted 
son. On page 145 of the paper-book 
(Part IV), however, the following sentence 
occurs; “Ifthe facts of the plaintiff's father 
and grandfather being the malih and 
adopted son were true, then what neces- 
sity was there for Dripa Kumari to take 
the plaintiff in adoption and to make 
him the malik. And if in fact Dripa 
Kumari had made a gift,” and so forth, 
thus to distinguish the case of adoption 
from the case of a gift. The balance 
appears to be somewhat in favour of the 
view that adoption was in fact asserted, 
but having regard to the ambiguity 
i the matter we do not attach any very 
substantial importance to the case. This 
goneludes our consideration of the evidence. 
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SUMMARY. 

It is desirable now to summarise the 
result, The plaintiffs plea was that the 
custom forbade both adoption and inherit- 
ance by adoption, He was unable to 
support the first part of his plea, namely, 
that the custom forbade adoption altogether, 
His failure to prove this portion of the 
custom undoubtedly weakens his case in 
respect of the latter part of his plea, for 
nearly all his witnesses support both the 
part of the custom whioh has been abandon- 
ed as well as the part still relied on. 


It is difficult, moreover, to hold that 
a custom which allowed adoption but 
would not allow the adopted son to in- 


herit would be reasonable. The community 
in which the custom is said to prevail is 
now A recognised community. There is 
reason to believe that it was non-Hindu in 
origin, but the members have all now accepted 
Hinduism to such a degree that the burden 
of proof lies upon the plaintiffs fo prove 
that the community have not assimilated 
the law of adoption. The adoption which 
is impugned was an adoption which was 
brought before the public both at the 
time when the ceremony was performed 
and atthe subsequent installation and when 
the estate was taken charge of . by the 
Court. of Wards on behalf of the adopted 
boy, yet it excited no comment of any 
kind in the community. It has been 
shown that the matter came before the Courts 
either directly or indirectly upon several 
occasions but thatit occurred to nobody to 
assert the custom before the year 1904, some 
19 years after the public adoption seremony 
took plase. The oral evidence which has 
been relied on to prove the custom is 
tainted by the fact that there is reason to 
believe that the suit owed its inception 
to a combination of speculators and mal- 
content, and that the principal witnesses 
may have been induced by this combination 
to offer their evidence in support of the 
custom, owing to the ill-feeling which had 
been engineered in certain members of the 
sommunity against® the adopted son by 
his refusal to submit to their decision in 


the case of Madusedan Singh, a refusal 
which ocotirred some few months before 
the institution of the suit. Of the 12 


witnesses called to prove the custom, upon 
whose evidence we have been asked to rely, 


Vol. XLVI] 
SAHDEO NARAIN DEO v, KUSUM KUMARI, 


a great majority have proved unsatisfactory; 
and the evidense of some indeed creates 
the impression that they are not conscious 
of the existence of the oustom at all, 
This impression created by the oral evidence, 
that there is no oral sonscionsness in the 
community of the existence of the 
custom, is confirmed by the fact 
which we have already referred to, that 
the adoption itself excited no comment. 
A substantial majority of the gaddidars 
have given express evidence that no such 
custom prevails, The custom has not been 
recorded anywhere; there was never any 
meeting of the community on the subject 
or even any talk, and no statement sup- 
porting the custom unequivocally has been 


proved ta have been made ante litem 
motam., The plaintiffs offered to prove 
some 44 instances in which a gaddidar 


died sonless and yet did not adopt. The 
number cannot be considered large enough 
to be of significanae, when it is remembered 
that the number of families involved is 
about 60, perhaps more. A large number 
of instances were instances in which the 
next heir was a very near relation; and the 
omission to adopt was probably due either to 
disinclination or to pressure on behalf of the 
next heir, and in all the remaining in- 
stances there is some explanation, which 
in nearly every case has been made out. 

The plaintiffs then endeavoured to prove 
instances where proposals had been made 
to adopt but had not been oarried out. 
They have, however, failed to prove a 
single instance in which this failure was 
due to the asserlion of the custom. In the 
ease in which a proposal to adopt was 
definitely proved, namely, the case of 
Punasi, the proposal is shown to have 
failed apon the ground of the difficulty of 
proving that the husband had left authority 
to adopt; it was not made out that that 
proposal had failed upon any other ground. 
The plaintiffs have also failed to prove any 
instance of a boy being introduced into 
the family and being passed off as a 
natural born son; they havealso failed to prove 
that no adoption has yet taken place 
among the gaddidars, though no doubt it 
is the fact that very few ‘bases of 
adoption have occurred. We have given 
very anxious consideration to this case and 
we are of opinion that the learned Sub. 
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ordinate Judge was right in holding that 
the plaintiffs had failed to prove their 
oase so far as the Baisi-Chowrasi gaddis 
are concerned. 

LACAMIPUR CUSTOM, 

We proceed to consider the case of the 
Lachmipur family separately. The three 
witnesses other than the plaintiff who spoke 
specifically of the customs of Lachmipnr, 
P. Ws. Nos. 37, 59 and 61, were hope- 
lessly discredited. Of the witnesses on the 
subjecé of custom on whom Mr. Dase 
asked us to rely six admit complete 
ignorance of Lashmipur. Of the remainder 
one is the plaintiff himself, another witness 
No. 9 sonfined his evidence to the custom 
of his own family and another the Rani 
of Serampur said that she knew nothing 
of the custums of the gaddidars. The great 
majority of the other witnesses called by 
the plaintiff knew nothing about Lachmi- 
pur. There is ground for believing that 
the Lachmipur family were admitted to 
Hinduism as lately as 1800. But in 
1874 it was stated in a judgment that 
the Mitakshara Law admittedly governs 
the Lachmipur family. Having regard to 
the fact already referred to that the 
adoption excited no commert in the family 
and the indication that the idea of 
alleging that the adoption was contrary 
to custom originated elsewhere, we are of 
opinion thatthe family has assimilated the law 
of adoption and that there is no custom in it to 
the contrary. 

We are of opinion that the suit was 
rightly dismissed. 

LIMITATION, 

Mr. Manuk in his reply raised certain 
other points which,- having regard to our 
decision upon the merits, are not now 


really necessary expressly to deside. The 
“first point is the point of limitation. The 
point may be stated in this way. The 


Subordinate Judge has held that of the 
plaintiffs, Bhim Narain ia the rightful 
heir. Bhim Narain attained majority, on 
the finding of the Subordinate Judge, on 
the lidth September 1904; the suit was 
instituted on the 18th September 1907, 
Mr. Manuk contends that Article 118 of 
the Limitation Act, 1908, applies, and 
that the right to sue in respect of the® 
adoption expired six years aftes the adop- 
tion took place. Bhim Narain would be 


suit. Mr. 
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entitled to three years 
majority; that period of 3 years expired 
three days before the institution of the 
Das’s case, however, is that 
Article 118 does not apply; but that the 
suit being for the possession of property, 
Article 141 applies. This would give 12 
years from the date upon which Pratap 
Narain entered into possession in 1898 and 
the suit would not be barred by limita- 
tion. Put shortly, the question is whether 
ewhere a suit is brought for the possession 
of property and the defendant holds under 
a title by adoption, Article 118 or Article 
141 of the Limitation Act applies. We 
are of opinion that the matter has been 
concluded by the judgment of the Privy 
Council in the oase of Muhammad Umar 
Khan v. Muhammad Niazudlin Khan (11), 
in which the following passage osours:— 

“Although their Lordships consider that 
the question of an adoption was an im- 
material issue, they think if advisable to say 
that the omission to bring within the 
period prescribed by Article 118 of the 
Second Schedule of the Indian Limitation 
Ast, 1877, a suit to obtain a declaration 
that an alleged adoption was invalid, or 
never in faat took place, is no bar to a 
suit like this for possession of property.” 

It is true that an attempt to distin- 
guish this case was made by the Bombay 
High Court in the ease. of Sbrinivas 
Sarjerao Shol-pur v. Balvant Venkatesh 
Sholapur (12). We are unable, however, 
with great respect to concur with what 
the learned Judges of the Bombay High 
Court said in that case. We are eatisfied 
that their Lordships of the Privy Council 
intended to lay down a general rule; and 
we are fortified in this conclusion by the 
consideration that in taking this view of 
the matter we are following the current 
of, decisions of the Calontta High Court. 

ADVERSE POSSESSION IN KADHAR AND 
BRONSAR, 

Mr. Manuk next contends that even if 
it be conceded that 12 yeara’ limitation 
applies, the suit is barred by limitation sọ 


(11) 18 Ind. Cas. 344: 39 O. 418; 126 P. R. 19!2; 6 P, 
Wis 1912; 12 P. b. R. 1912; 22 M, D. J. 240; 11 M, 
el. 76; (1912) M. W. N.77:9 A. L. J. 187; 160. W. 
N, 458: 5 0. Ia J. 172, 14 Bom. L. R. 182; 39 I. A, 

9 (P. 0.). 
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far as the Talugas Kadhar and 
Bhonsar are concerned, These two proper- 
ties were the subject of the suit which 
was instituted by Mahkum Kumari and 
Pratap against the junior widow 
Kadam Kumari in 1837. The properties 
were recovered as a result of that suit, 
Mr, Manuk contends that thereafter the 
possession of these properties by Mahkum 
Kumari must have been held to have been on 
behalf of Pratap and therefore Pratap acquired 
title to them by adverse possession. Mr. 
Manuk has been unable to lay before us 
any evidence that Mahkum Kumari did 
in fact Hold possession on behalf of 
Pratap. He has referred only to a pas- 
sage inthe judgment of the High Conrt 
in the snit to which I have referred, 
Exhibit Y-2, page 152, of the respondents 
portion of the paper hook: The passage 
is this; “We think that the minor 
plaintiff (Pratap) is entitled to be joined 
as a plaintiff because the proprietary 
right is alleged to exist in him and a 
declaration to that effest was one of the 
reliefs sought.” This sentence says no- 
thing about possession, and the immediately 
preceding sentence makes it clear that 
the person who was to get possession was 
not Pratap but Mahkum Kumari; and 
there is nothing to indicate that the 
possession of Mahkum Kumari was to be on 


behalf of Pratap. The fact is that 
Makum Kumari remained in possession 
under an agreement, Exhibit N- of the 


year 1865 (P. B., Pt. 4, p. 8%), under 
which she was to remain for her life in 
possession of the gaddi and Zemindari as 
heir and owner under the Will of her 
husband without any connestion or inter: 
ference by tbe adopted son jast in the 
same way as sbe was- previously in 
possession; and in her petition for 
guardianship, Exhibit- K 2; made in May 
1893, she recites that ahe is entitled to 
possession for her life subject to the- 
vested right of Pratap, that vested right 
being olearly a mere right in remainder. 
We are of opinio that Mr. Manuk has 
failed to make out that Pratap acqnired 
title by adverse possession, 
Hes jndicata, 

The next point taken by Mr. Manuk 
is the point of res judicata. It will be 
remembered that in 1874 Sham Narain . 

¢ 
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the plaintiffs’ grandfather, brought a suit 
for recovery of the estate from the widow, 
upon the ground that the Will executed 
by Dalit was a forgery. It will be 
remembered that the- Will gave the widow, 
authority to adopt and Mr. Manaks 
- ease is that if Sham Narain had then 
put forward this custom against inheritance 
by adoption and had suaceeded in proving 
the custom, it would have gone far to- 
wards showing that the Will was not genuine. 
He contends that this was a matter which 
might and onght to have been made the 
ground of attack, within the meaning of the 
Explanation 1V to sestion 11 of the Code 
of Civil Procedure, in the suit brought 
by Sham Narain; and that therefore the 
plaintiffs, who claim through Sham Narain, 
are. debarred by the rule of res judicata 


from asserting the custom now. We are- 


of opinion that it is not possible to say 
that merely because the proof of custom 
in Sham Narain’s casa might or might 
not have affected the mind of 
the Court upon the question of 
genuineness of the Will, that therefore 
the allegation of custom ought to have 
been made the ground of attack in that 
case within the meaning of the explanation 
above referred to. We have 
only that it might have been made a 
ground of attack but that it ought to 
have been made a ground of  aitack. 
We conceive that where it is not certain 
that tbe matter, if proved, would have 
affected the result of the suit, it cannot be said 
that the matter ought to have been made the 
ground of attack within the meaning of 
the explanation. We hold that the suit 
was not barred by res judicata. 
LINEAL PRIMOGENITURE. 

The next point taken by Mr. Manuk 
was that the plaintiffs failed to prove 
that the rule of sucsession in the family 
was that of lineal primogeniture, and upon 
- their failure to prove the defendant’s 
case that the rule was one of ordinary 
primogeniture must “be held to prevail, 
and the plaintiffs must* be held to have 
failed to prove their title. It is cammon 
ground that if ordinary - primogeniture 
prevails there are nearer heirs” than the 
plaintiffs, Upon this point all that Mr. 
Manuk oan say is that there is some 
reason to doubt whether in the history of 
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the Lachmipur family there has been any 
instance of succession by lineal primogeniture. 
In the genealogy filed with fhe plaint 
in Sham Narain’s suit of 1874, Exhibit 
7, dagernath Narian Deo is shown to 
have succeeded as member of the senior 
line, although removed one further degree 
from the common ancestor than his nnale 
Gopal Narain Deo. In au objection filed 
by Sham Narain in 1871, Exhibit K.8, howsver, 
Sham Narain had said that Jagernath’s 
father Karamdeo had succeeded and ia 
the agreement between the plaintiffs in the 


year 1903 if was also recited that 
Karamdeo did succeed. Of sourse if 
Jagernath sueseeded to his father 


Karamdeo, that would not be an instance 
of the application of the rule of lineal 
primogeniture. On the other hand the 
assertion of the rule of lineal primogeniture 
made in the second paragraph of the 
plaint has not been denied in the first 
written statement, although an issues was 
subsequently raised on the point. There is 
not a single item of evidence to indicate 
that the rule of what is oalled ordinary 
primogeniture prevailed. On the other hand 
there is overwhelming evidence that in that 
part of the country lineal primogeniture is 
the rule and ordinary primogeniture, if 
indeed it occurs anywhere, is the exception, 
In these circumstances we concor with 
the finding of the Subordinate Judge that 
the family is governed by the rule of 
lineal primogeniture. Mr,” Manuk then 
contends that even if the rule of lineal 
primogeniture prevaile, the plaintiffs are 
not the heirs inasmuch as they are not 
Sapindas. He contends that where the rule 
of primogeniture prevails in an estate 
such as Lachmipur, as soon as the Sapindas 
are exhausted the ordinary Hindu Law 
must come in, and it is only where there 
are no Sapindas that the rule of lineal 
primogeniture will operate without restricfion 
in favour of Samanodakas. It is common 
ground in this case that the plaintiffs 
are not Sapindas and that there are 
Sapindas alive. Mr. Manuk has referred us 
to a case to which one of us was a party, 
reported as Shyam Lal Singh v. Bijay 
Narayan Kundu (9) in which Chamier, C. J., 
referred to the rule that in an impartibly 
estate the question who is thg heir is to 
be determined under the Hindu Law asif 


only question which’ the 


certain judgments of the 
‘The question whether there .is any rule of 
‘succession which applies universally to all 
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the estate {was partible, In that case the 
Court had to 
decide was the meaning of the expression 
“succeed by survivorship” which occurs in 
Privy Counsil. 


impartible estates was not before the 
Court. The origin of the rule referred to 
by Chamier, C. J., will be found in the 
Shivaganga case, reported as Katama Natchter 
y. Rajah of Shivagunga (13). In that case there 
was no custom governing the succession and in 
the absence of any custom both parties agreed 
that the only possible method of determin- 
ing the heir was to apply the Hindu Law 
as if the estate had been partible; and 
in the absence of any alternative the same 
‘method has been applied in subsequent 
eases relating to impartible estates; bnt it 
thas never keen applied to an estate in 
which a special custom of succession haa 
been established, much less has it ever been 
attempted to apply the distinction between 
Sapindas and Samancdakas to an imparti- 
ble estate governed by the rule of lineal 
primogeniture. To apply this distinction 
would result in hopeless sonfusion, for it 
would import several persons who could 
not succeed as Sapindas consistently with 
the idea underlying thé rule of lineal pri- 
mogeniture. We are of opinion that the 
plaintiffs ‘sufficiently made out that they 
have a right to sue as heirs under the rule of 
lineal primogeniture, 
NO GAUSE OF ACTION. 

Mr. Manuk has asked us to note that 
he does not abandon the plea 
that the suit failed on the ground that 
the plaint discloses no cause of action, 
though he did not wish toargue it before 
us. He also wishes to retain liberty in 


‘ease of further appeal to raise the ques- 


tion as to when the cause of action arose. 
JURISDICTION. 

1 The Subordinate Judge, upon the ques- 
tion of jurisdiction with which we now 
propose to deal, held that his jurisdiction 
was barred only in respect of that por- 
tion of the estate which les within the 
Santal Parganas. It must be here obsery- 
= that geographically the Laschmipur 
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Estate is situated partly within and partly 
without the Santal Parganas. At the con- 
clusion of his argument on the merits 
Mr, Manuk asked us to go further aud 
to hold that the jurisdiction of the Court 
in respect of tkis suit was altogether 
barred. The point arises having regard 
to the provisions of section 5 of the San- 
tal Parganas Regulation of 1872, as it’ 
stood in 1907 at the time when this suit 
was instituted. That section as it then 
stood was to the effect that “till such 
time as the settlement of the whole or 
any part of the Santal Parganas shall 
be made under the rules hereinafter 
provided and the said settlement shall be 
declared by a notification in the Caloutta 
Gazatte to have been sompleted and con- 
cluded, no suit shall lie in any Court. 
established under the said Act VI of 
1871 in regard to any land or any in- 
terest in or arising out of any land except 
as hereinafter provided anà that such suits 
shall be heard and determined by the 
officers appointed by the Lieutenant Gover- 
nor of Bangal under section 2 of thesaid 
Act XXXVIT of 1855, or by the Settlement 
Officers hereinafter mentioned according as 
the said Lieutenant Governor shall ‘from 
time to time direct.” In respect of certain 
portions of the estate which are situate 
in the Santal Parganas, viz. items Nos. 6, 7, 
8 and 9, and possibly item No. 3 also in the 
schedule to the written statement of the de- 
fendant, page 19, Volume I, no notification in 
the Calcutta Gazette has been produced decolar- 
ing that a settlement has been completed and 
concluded. The Court of the Subordinate 
Judge which tried the sait wasa Court 
established, under the Act of 1887, which 
corresponds to the Act VI of 1871. It 
is not a Courtappointed by the Lieutenant 
Governor of Bengal under section 2 of the 
Act of 1855, nor is the Subordinate Judge a 
Settlement Officer. Wes have been referred 
to the introduction of Mr. MoPherson’s 
Settlement Report on the Santal Parganas, in 
which reference is madè to a previous settle- 
ment in the Santal Parganas, but it appears 
from the argument of Sir Robert Finlay 
in the case of Maha Prasad Singh v, 
Ramani Mohan Singh (14) that this previous 

(14) 26 Ind. Cas. 451; 42 O. 116 at p. 129, 180. W. 
N. 994 16 M_L. T. 105; (1914) M. W. N. "565: 1 D. 
W. 619; 20 C. L. J. 281; 27 M. L. J. 459; 16 Bom. Ly, | 
R. oaa 41 LA. 197 (P. O,). 
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settlement referred to by Mr. McPherson 
was not in fact completed and that there ia no 
notification of the completion of the 
settlement. This statement of fact was 
accepted by their Lordships of the Privy 
Council in that case. Under the terms of 
section 5, therefore, above referred to, 
there being no notification in respect of 
this portion of the estate declaring the 
settlement to have been completed and 
concluded, the jurisdiction of the Sub- 
ordinate Judge was barred. At one time 
there was some doubt in this connestion, 
especially in the case of suits relating to 
land where the value of the land in dispute 
was more than Rs, 1,000. The question 
has been finally determined by their Lordships 
of the Privy Council in the judgment in the 
case above referred to. Adopting the words 
`of their Lordships at page 148*, at the date 
when this suit was commenced no suit would 
lie in any Court established under the Bengal, 
United Provinces and Asam Otvil Courts 
Act, 1887 (the Court of the Subordinate 
Judge) in regard to any land or any interest 
in or arising out ef any land in the 
Santal Parganas, so long as the land had not 
been settled and the settlement declared by a 
notification in the Calcutta Gazette to hace 
been completed and concluded. In respect 
of a portion of the estate there has been 
no such notification. It is then contended 
that the suit must be held to be good 
in respect at any rate of portions of the 
estate whioh lie outside the Santal Parganas. 
But in the case of Maha Prasad Singh vy. 
Ramani Mohan Singh (14), above referred to, 
a portion of the property lay ontside the 
Santal Parganas and yet their Lordships 
held that the jurisdiction of the Court was 
entirely barred, and we are unable to hold, 
as we have been invited to hold, that 
their Lordships took this view because 
that suit was a mortgage suit as a mort- 
gage is indivisible. There is nothing to 
prevent a mortgagee giving upa portion of 
his security and theif Lordships make no 
reference to the indivisibility of the suit. 
Their Lordships enquired merely, whether 
the suit was one in regand to land in the 
Santal Parganas, and holding thet it was 
so, they _held that no Court ontside the 
Santal Parganas had jurisdiction to hear 
or try the suit. We are, therefore, driven 
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to the conelusion that the Subordinate Judge 
had no jurisdiction at all to try this suit. 
The plaintiffs have some reason to somplain 
of the delay which occurred in raising the 
point; the point was raised at a late stage, no 
doubt in consequence of the publication of 
their Lordships’ judgment in the case above 
referred to in 1914, but on the question 
of jurisdiction no consent or waiver can 
affect the result. In respect of sertain of 
the properties in the schedule 
written statement other than those to 
which we have above referred, a notification 
declaring the completion of the settlement 
was issued after the institution of the suit. 
At the conclusion of Mr. Das’s argument for 
the appellant and having regard to the view of 
the Subordinate Judge that the jurisdiction of 


.the Court was barred only in respect of the 


properties situate in the Santal Parganas 
we invited Mr. Das to apply for the 
amendment of the plaint so as to include 
once more the properties in respect of 
which tbere had been a _ notification of 
completion .of the settlement after the 
institution of the suit, It appears, how- 
ever, in regard to the view which we 
have taken, that quite irrespective of any 
such amendment being made fhe jurisdis- 
tion of the Court was barred, if is un- 
necessary for us to direct any amendment of 
the plaint in accordance with the application 
made by Mr. Das. 

We desire to say that while the decision 
upon the question of jurisdiction appears 
to inevitably follow from their Lordships’ 
judgment in the case above referred to, 
it was not absolutely necessary for us to 
decide the point having regardto the fact 
that we have already held that the suit 
failed on the merits. 

ADMISSIBILITY OF Exarsrr M, 

There is one minor detail in the sase 
which we wish to mention. The defendart- 
respondent relies upon a deposition given 
by the Raja of Katras in a previous 
case, in which a statement occurs which 
the defendant contends is relevant on the 
question of adoption. The Raja of Katras 


was examined in this suit in 1909 and 
died in 191%. A previous deposition 


(Exhibit M-3) was tendered after 
death of the Raja. The defendgnt-respond- 
ent contended tbat the deposition was 
admissible under section 32 of the Indian 
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Evidence Act; but where a 
baen fully examined and  s3roa3-examined 
as the Raja of Katras was, section 32 
has, in our opinion, no application, and if 
the witness happsns to die before the 
termination of the suit it is not open to 
either party to then apply under section 
32 of the Evidence Act for the admission 
of a previous statement made by him. In 
so far as the previous deposition might 
be utilised for the purpose of impeaching 


witness has 


“the Raja of Katras, we are of opinion 
that it is not admissible for that purpose 


inasmuch as it was a statement resord. 
ed in writing and was not put to the 
Raja at the time when he gave his evi- 
dence—section 145 of the Indian Evidense 
‘Act. Mr, Das 
statemen& can be interpreted to be in 
his favour, It is not, therefore, raally 
very material in the case and we have 
accordingly left it out of consideration. 

Before leaving the case we desira to 
acknowledge the great assistance which 
we have received from the very able 
and lucid arguments whish have besn 
addressed to us on behalf of the appel- 
lant by Mr, Das and on behalf of the 
respondent by Mr. Manuk, We desire also 
ta acknowledge the great industry of the 
gentlemen who have assisted them in 
placing before us the multitudinous details of 
the evidence in the case in a manner which 
has enabled us to form our opinion on the 
weight of the evidence. 

The appeal is dismissed with costs. 
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~- Suit for possesion Defendants found to be in posses- 
sion for over 20 years under the belief that they were 
owners — Plaintiffs, whether can succeed. 

The criterion of adverse possession is, whether a 
person possesses land, claiming it as his own; if he 
does, he must be held to be in adverse possession. 
[p. 967, col. 2.] 

A prescriptive title is not based on original right 
or on morality, but solely on expediency. [p, 967, 
cols. 1 & 2.] 

Where, therefore, plaintiffs sued for possession of 
land alleging that defendants were only malikan 
qabza and for some years past had occupied some 
village shamilaé which occupation had become known 
to plaintiffs only 8 years before suit, and it was 
found that the defendants had been in possession for 
over 20 years on the understanding that they were 
co-sharers in the shamilat: 

Held, that the defendants had established a title 
by adverse possession and that plaintiffs could not 
succeed, [p. 967, col, 2.] 

Second appeal from the desreeof the Dis- 
triot Judge, Sialkot, dated the 9th February 
1915, reversing that of the Subordinate 
Judge, Ist Class, Sialkot, dated the 29th 


June 1914, dismissing the claim with sosis. 


FACTS.—Plaintiffs were malikan deh in 
a village and the defendants were malikan 
qabza, but owing to a misconception as to 
the rights of the latter, which was common 
to both parties, the defendants occupied 
and cultivated a certain area of the village 
shamilat. Both parties believed that the 
defendants were malikan deh and were . 
entitled to a share in the shamilat. The 
defendants continued in possession of the 
shamilat area occupied by them from 1657 
to 1911. In the latter year the defendants 
applied for partition of the entire shamzlat 
area, and the plaintiffs objected that the 
defendants were maligan qubza and were not 
entitled to a share in the shamelat. There- 
upon the defendants brought a suit fora 
deslaration that they were ` malikan deh 
and were entitled to a share in the shamuzlat, 
The first Court decreed the suit, but it was 
dismissed on appeal. The present plaintiffs 
then brought a suit to eject the defendants 
from the plots of village shanvlat ot whioh 
they had actually been in possession since 
1887. In the reverme papers the defen- 
dants had ` throughout been recorded as 
malikan qabza. The plaintiffs alleged that 
the defendants hgd been in possession of 
the plot for some years but that the 
former had acquired -knowledge of their 
possession only three years before suit: 
The trial Court found that the defendants 
had been in adverse possession for more 
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than 20 years and dismissed the suit as 
barred by time. 

On appeal the lower Appellate Court 
delivered the following judgment:— 

“This appeal raises a question of some 
difficulty. Plaintiffs-appellants sue for 
possession of the shamilaét land held in 
possession by defendants for at least 27 
years, t.e, since 1887. It is frankly 
admitted by defendants-respondents’ learned 
Pleader that the defendants had initially 
no legal title in the land in suit, and he 
bases his case chiefly on the ground that 
they had no such title and, therefore, 
have had adverse possession of the land. 
The defendants are, it is admitted, only 
recorded as malikan gabza and they are 


as such not entitled to any share in the” 


shamilat, whieh in law belongs to the 
plaintiffs-appellants. But as the lower Court 
has rightly held, both parties being in 
ignorance of the fact that defendants 
were not malikan deh, plaintiffs allowed 
defendants to cultivate a part of the 
shamilat deh and to be resorded in the 
annual papers as Adssadars, though in the 
Settlement of 1581-92 the land was 
shown as shamilat deh, in which defendants 
are or were not co-sharers, so that the 
entries made ars, rightly construed, self- 
contradictory, 

Hence the real issue in this case is:— 
How did defendants get in a legal title 
in the land which legally belonged to 
plaintiffs and in law is still plaintiffs’, 
unless defendants can show that plaintiffs 
have lost their legal title? 

“The defendants’ learned Pleader cites 
Dwarka Nath Chowdhury v. Shashti Kinkar 
Banerjee (1) and plaintiffs cite Framji 
Oursetji v. Goculdas Madhow)i (2) and Malla 
Veeranna v. Malla Chelamayya (3). On 
the whole the balance of authority appears 
to me to be in plaintiffs’ favour, and, in 
my opinion, reason undoubtedly is so. To 
constitute adverse possession there must not 
only be in the possessor’s mind an intent to 
hold as of right against the claimant to the 
right but an open avowal of that intent, by act 
or word, and a notificatien of that avowal 
to the claimant. In this instahce both 
parties laboured under a mistake of fact, 

(1) 18 Ind. Cas, 869; 17 ©. W. N. 695. 


(2) 16 B. 388; 8 Ind. Dec. (x. s.) 703. 
(3) 13 Ind. Oas. 467; (1912) M. W. N. 68. e 
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not of law, and the etendanta only held 
the land under that misconception, They 
seb up no title, or if they in their own 
minds believed themselves to be entitled 
to a share in the skamilat deh, they did 
nothing and said nothing to ` notify 
plaintiffs of their belief. Al that plaintiffs 
did was to acquiesce in defendants’ possas- 
sion undera mistake of fact and to permit 
defendants to hold the land under that 
mistake. To use a homely illustration e 
if A has a book of mine for 20 yearg 
thinking it is his copy and I have one of hig 
fora like period thinking it is mine, what 
change in the legal ownership takes place? 
Clearly no change is brought about by 
his possession or mine. To hold the 
contrary would be to confuse possession 
with ownership. 

“I fail to understand how the defendants 
got a legal title, destrustive of plaintiffs’, 
in this land. At first they held permissive, 
or tacitly permissive, possession of the land 
and cultivated it. Plaintiffs tasitly gave 
them leave to onltivate it under a mistake 
of fact. That permission continued, and 
there is in plaintiffs’ favour a presump- 
tion of continuity’. The defendants did 
not then acquire any legal title by pres- 


cription. No change was made by them 
or by plaintiffs or occurred in any sense 
in the character and nature of their 
possession. It continued to be what it 


was at first. If plaintifs had protested 
against its continuance and defendants had 
held on to the land, the charaster of the 
possession would have altered on the date 
of the protest and defendants’ possession 
would have become adverse. Bat it never 
turned into adverse possession and remained 
permissive. 

“It is immaterial whether defendants held 
possession for 25 years or so, The 
plaintiffs have never lost their legal title, 
and I accordingly allow this appeal and 
grant them a desree for the land as 
claimed, but as they have been negligent 
in allowing defendants’ name to be recorded 
A3 hassadars, 1 will not allow them any 
costs in either Court.” 

Dafendants preferred a second appeal to 
ne ae Court, e 

Zifrullat Khan, for the Appellants... 
Maii is a còncurrent finding by both the 
Courts below that I have been in possession 
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of the land in dispute for over 25 years. 
Therefore, the burden of proving that the 
suit is within time is on the plaintiffs: 
Mahomed Ibrahim y. Morrison (4). 

I was in cultivating possession, and, there- 
fore, my possession was effective. Framji 


Oursetit v. Goculdas Madhowji (2) relied on by 


the lower Appellate Court dces not apply. 
Malla Feeranna v. Malla Ohelamayya (3) also 
relied on by the lower Appellate Court is in 
“my favour. My possession was effective, and 
the knowledge of the true owner was not 
‘necessary to convert my possession into 
adverse possession, My possession was 
adverse from the beginning. Even if the 
true owner’s knowledge was necessary, in 
this case the true owner had such know- 
ledge. Parties lived in the same village 
and the land was under my cultivation for 
over 25 years. The plaintiffs could not be 
unaware of that fact. 

As to mistake there are ties. answers 
to the lower Appellate Court’s reasoning:— 
`~ (1) The mistake, if any, was not 
one of fact. I was throughout recorded 
as malik gabea,and the plaintiffs must be 
presumed to have had -knowledge of the 
entries in the revenue papers. Whethor a 
malik qabza is entitled to a share in the 
shamilat or not isa question of Jaw, and 
everybody must be presumed to know the 
law. Ghulam Shah v. Mallik Muzoffar Khan 
(5), Amir Bakhsh v. Dula (6), 

(2) The mistake, if any, was not induced 
by any act or word of mine, and I cannot 
be responsible for its consequences. The 
revenue papers were open to the inspection 
of the plaintiffs and they sould at any 
time find out my true status in the village 
by referring to them. 

(3) Even if there was a mistake it does not 
affect the question of adverse possession. See 
the distum of Sir Lawrence Jenkins at page 91 
of Purshottam vy. Sagajt (7). Dwarka Nath 
Chowdhury v. Shashtt Kinkar Banerjee 
(1) completely governs this case. There 
too, both parties laboured under a mistake 
of fact, but it was held that the mistake did 
not prevent the defendants’ possession from 
being adverse. 

To constitute adverse possession the 


only thing necessary is that the defendants 
(4) 50. 36; ®Ind. Dec, (N. s.) 638. 
5) 81 P. R, 1886. 
6) 43 P. R. 1889. 
(7) 28 B. 87; 5 Bom, L. R. 674, 
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should be in possession as of right and 
the possession must be effective. I brought 
the land in dispute under cultivation in 
1857 and have ever since heen in posses- 
sion of it claiming to be its owner, 

The lower Appellate Court is wrong in 
saying that the plaintiffs gave me tasit 
permission to occupy the land. The plaint 
makes no mention of the fact, The burden 
of proving permission was on the plaintiffs 


and they have failed to discharge it. Nihal 
Singh v. Jiwanda (8). 
The plaint simply treats me as a tres- 


passer, It is alleged that the plaintiffs 
came to know of my possession or of 
my assertion of right within three years 
before the snit. I have proved that I have 
been in possession for over twelve years, 
that I have been in possession as owner, 
that the plaintiffs’ knowledge of my pos- 
seasion or of my assertion of right was 
not necessary to constitute adverse posses- 
sion, and that even if such knowledge was 
necessary, plaintiffs have had that know- 
ledge throughout. Under these circumstances 
I submit that the plaintiffs’ suit is clearly 
barred by time. 

Mr. 0. Roy,for the Respondents.—The 
lower Courts were wrong in applying Article 
142 of the Limitation Act to this oase, 
The proper Article applicable is Article 144. 

[Suapt Laz, J.—But Article 144 has been 
applied. All this discussion about adverse 
possession could not arise under Article 142, | 

{Mr. Zofrullah Khan—Had Article 142 
been applicable, plaintiffs would have had 
no case at all. They bave admittedly never 
been in possession of the land in dispnte. |] 

Defendants’ possession has never been 
adverse to me. The land was lying bare 
and both parties brought it under cultiva- 
tion under the misconception that both 
were malikan deh. There was uo assertion 
of title by the defendants. They set up 
their title for the first time in tbe parti- 
tion proceedings in 1911; this suit was 
brought in 1914, therefor, it is within 
limitation. 

In* order to santas adverse possession 
it must be shown*to have been hostile to 
and inconsistent with the title of the 
owner. Possession of a co-sharer cannot 
be adverse. Dsfendants slaimed to be my 
60 sharers, 


(8) fi6 P. R, 1888: 
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Dwarka Nath Chowdhury v. Shashti Kinkar 
Banerjee (1) is distinguishable. There the 
defendant asserted his rights from the very 
beginning, so that his possession was adverse 
all along. 

Refers to Rustomwji’s Limitation Act, 2nd 
Edition, page 486, 

Mere possession, however long, cannot 
be adverse possession. 

Mr. Zafrullah Khan, in reply.—I have 
claimed as an owner from the very beginning. 

[Saoti Lat, J. But you claimed to be a 
eo-sharer ! | 

Yes. 

[Saan Lat, J.—Therefore, you claimed to 
hold on behalf of all the other co-sharers. | 

Certainly not. I elaimed to hold in my 
own right asa co-sharer. If I was not a 
eo-sharer in reality, my possession became 
adverse to the true owner. I practically 
said to the plaintiffs, “I amaa much entitled 
to this land as you are and I am going to 
take possession of my share.” The plaintiffs 
admitted my slaim, under a mistake cer- 
tainly, but I took possession of my share 
AS owner of it, and held it for over 12 years. 
It was a clear casa of adverse possession. 

Besides, the plaint does not treat me as 
a co-sharer, The allegation is that I ama 
trespasser. I accept that position, and 
say that having been a trespasser for over 
12 years the plaintiffs cannot now eject 
me from this land. 

JUDGMENT,—The story set forth in 
their plaint by the plaintiffs was that they 
wore full owners in the village and defend- 
ants were only malikan-i-qabzı, that for 
some years past defendants had occupied 
some village shamilat, which oocupation 
had become known to plaintiffs 3 years 
before suit, that defendants had been re- 
quested to quit but had refused one month 
before suit to do so. 

Defendants set up the plea of long 
adverse possession and it was found 
by both Courts tbat they had been in 
possession for over 20. years. The defence 
was a somplete answer to the plaint and 
the sult should have been dismissed. The 
trial Court did take this course, but the 
_Distrist Judge decreed for the plaintiffs on 
the ground that the defendants held the 
land under the misconception shared by the 
plaintiffs that defendants were go-sharerg 
in the shamilat. ik ; 


But the criterion of adverse. possession 
is, whether a person possesses land, claiming 
it as his own: if he does, he must be held 
to be in adverse possession. He may be 
mistaken in his right or he may be 
conscious that he is an usurper, but his 
possession is for himself and against all 
others. A prescriptive title is not based on 
original right or on morality, but solely 
on expediency. 

The land in dispute is skamilat, and the 
defendants have enjoyed it on the 
understanding that they were fully entitled 
to it and could not be ousted except on 
partition, when, if ousted, they would 
receive compensation in the shape ‘of other 
land. It is true they held as co-sharers 
only but this aspect of the oase does not 
arise on the plaint and pleas and need mot 


delay us. Z 
We hold on the pleadings that the 
defendants have established a title by 


adverse possession of over 20 years and we 
accept the appeal and dismiss the suit 
with costs throughout. 

Appeal accepted, 


CALCUTTA HIGH COURT. 
AppsaL FROM ORIGINAL Deorez No, 63 
or 1916. 

May 10, 1918. 

Present :—Mr. Justice Teunon 
and Mr. Justice Richardson. 
BROJENDRA KISHORE RAY 
CHOWDHURY — DEFENDANT— 

APPELLANT 3 
VETSUS 
KALI KUMAR CHOWDHURY AND OTHERS 
— PLAINTIFFS — R&SPONDENTS. 

Assam Land and Revenue Regulation (T of 1886), s. 
97—Bengal Estates Partition Aet (VIII of 1876), s. 
]J12— Imperfect partition, when can be obtained—Mode 
of partition, whether Civil Court can enquire into, 

Where an application under the Assam Land and 
Revenue Regulation isone for the partition of, a 
whole estate, questions asto the manner in which 
the partition is to be carried ongmust be raised 


before the Revenue Authority. [p 969, col. 1] 
Where certain lands in Mouza D. were common to 
Taluk A. and five other taluks, which had also lands 
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and shares in other Mouzas in which Taluk A. was 
not a co-sharèr with the other five estates or taluks 
or any one of them: 

Held, that the owner of a more than 8-annas share 
in Taluk A. was entitled under section 97 of the Assam. 
Landand Revenuc Regulation, 1886, to claim from 
the Revenue Authorities au imperfect partition of 
Taluk A. as between himself and his co-sharers nod 
incidentally to thal partition and in order to com- 
plete the same, he was entitled to obtain from the 
Revenue Authorities the separation and allotment 
to Taluk A. of its proportionate share in lands common 
to that estate and the other estates, even without 
oSiaining the consent of the recorded co- sharers 
holding in the aggregate moro’ than a half share in 
the six estates or in the lands common to those 
estates in Monza D. [p. 969, cols. 1 & 2.] 


Appeal against the decree of the Sub- 
ordinate Judge, lst Court, Sylhet, dated 
the 21st December 1915. 

Babus D. N. Chakrabarty, Ramani Mohan 
Chatteriee and Charu Chandra Bhattacharjee, 
for the Appellant. 


Dr. Sarat Ohandra Basack and Babu 
- Hemendra Kumar Das, for the Respond- 
ents. 
JUDGMENT, 


Tgunon, J.—This appeal arises ont of 
a suit brought by the plaintiffs to have it 
declared that certain partition proceedings 
now being conducted by the Revenue 
Authorities of Assam under an order of the 
Board of Revenue of Eastern Bengal and 
Assam, dated i8tb/27th July 1911, are 
ullra tires and contrary to the provisions 
of the Assam Land and Revenue Regulation, 
I of 1886. 

It appears that in the District of Sylhet, 
Dassona, Taluk No. 3, Alam Raja, and 5 
others Talnks, being permanently settled 
estates, have specific shares in a Mouzah, 
named Dhal, the share of Alam Raja in that 
Mouzah being 6 annas 15 gandas. 

All the Taluks have lands or shares in 
other Mouzahs but in no other Mouzah is 
the said Taluk Alam Raja a co-sharer with 
the “other five estates or any one- of 
them. 

The appellant for partition, who is the 
defendant appellant before us, was the par- 


chaser at a revenne sale in the year 
1890 of the residvuary share in Alam 
Raja. 


In the parent estate there had been 
ofened B separate accounts known as Nos. 
38, 47 and 48. Plaintiff-respondent No. 1 
is a co-sharer in separate account No. 38, 
while he and the other plaintiffs rg- 


spondents Nos, 2 to 4 are so-sbarers in 
one or more of the remaining five es 
tates. 

The appellant made his application for 
partition to the Sub-Divisional Officer of 
Sunamganj on some date 1 in 1909. The appli- 
cation is one for “imperfect partition’ of 
estate No. 3, Alam Raja, though no doubt 
in the’ remark column the applicant indi- 
cated that what was more particularly re- 
quired in his interests was a divison of 
Movzah Dhal betweer his Taluk Alam Raja 
and the other 5 Taluksand then a parti- 
tion of the lands allotted to his Taluk be- 
tween himself and his co-sharers, the owners 
of the separate acsounts. To separate 
account No, 49 he proposed to assign the 
47 Hals odd in respect of which the se- 
sount had been opened, and from the re- 
maining lands allotted to his Taluk’s 6 annas 
15 gandas share, he desired to have sarved 
out for himself a 5-annas 15 gandas share of 
the land, or (vide paragraph 2 of the plaint) 
that share in the firm land anda 5 annas 
l ganda 1 kara share of the lands covered 
by water, leaving the remaining lands to 
separate accounts Nos. 38 and 47. Some 
reference having been made to a previous 
Suit No. 753 of 1900, it may be here in- 
cidentally observed that plaintiff No. Ia 
interest in separate account No. 38 has not 
been affected by the deoree passed in that 
suif on compromise between the plaintiff 
of that suit (the present appellant) and 
the then defendants Nos. 1, 2, 4 and 5 
(not parties to the present suit or appeal). 

The provisions of law regarding the 
partition of revenue-paying estates in 
Assam are to be fonnd in Chapter VI of 
the Assam Land and Revenue Regulation. 
The power to make partitions in the case 
of such astates is conferred upon the Reve- 
nue Authorities and by sestion 154 (1) 
(d), (e) and (f) the jurisdiction of the 
Civil Conrts is exelnded except in the 
special case set out in syb-clause (e), 

Appellant holding more than 8 annas 
interest in Taluk No. 3, Alam Raja, it is 
not disputed that under section 97 he may 
claim from, the Revenue Authorities what 
in section 96 is defined as an imperfect 
partition of that estate between himself 
and his co-sharers therein. The sontentions 
of the plaintiffs-respondenta then are (1) 
that hee cannot under the Regulation claim 
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or obtain a division as between Taluk No. 3, 
Alam Raja, andthe other 5 Taluks of the 
lands in Mouzah Dhal common to these 
Bix estates; and (2) that as between him- 
self and plaintiff-respondent No. 1 he ean- 
not obtain a partition of the lands apper- 
taining to Taluk No. 38, Alam Raja, in 
Monuzah Dhal without partitioning the lands 
of that estate in other Mouzahs. 


With regard to the second eontention 
which oan be raised only by plaintiff-res- 
pondent No. 1, it is sufficient to say that 
as we have pointed out, the appellant’s 
application was one for partition of the 
whole estate and questions as to the manner 
in which the partition is to be carried out 
must be raised before the Revenue Autho- 
rities, The special objeation taken here by 
plaintiff No. 1 may be taken before them 
and will doubtless be decided with due 
regard to the provisions contained, for in- 
stance, in section 100 and sestions 105 to 


108. 


The first contention is based on the 
absence from the Regulation of the special 
provision regarding lands scommon to a 
number of estates to be found in section 6 
of the Bengal Hstates Partition Act, V of 
1897, But the oase provided for in that 
section is not the case with whioh we have 
here to deal. Here appellant seeks, and is 
admittedly entitled to seek, partition of his 
own estate Taluk No.3 and the question 
is, whether incidentally to that partition 
and in order to complete the same he is 
entitled to obtain from the Revenue Autho- 
rities the separation and allotment fo his 
estate of its proportionate share in lands 
sommon to that estate and five other 
estates. Now that is the oase for which 
specific provision was made in section 112 
of the Bengal Estates Partition Act, 1276, 
the Act repealed and replaced in Assam 
by the Regulation. In the District of 
Sylhet, instances of Movzahs appertaining 
in defined shares to more estates than one 
are not infreqnent. With this knowledge and 
the provisions of section 112 of the old, Act 
before them it is not likely that they, the 
framers of the Regulation, overlookef and did 
not intend to provide for cases such as the 
present. The sections in question do not in 
terms prohibit -the separation and allot- 
ment of such common lands, and J, can, 


4 


therefore, find no diffienlty in reading the 
language used as permitting what is neces- 
sary and essential to the completion of the 
partition which the applicant desires and 
is entitled to claim. This view, [ may 
further observe, appears to tind support in 
the decisions reported as Abdul Khaliq 
Ahmed v. Abdul Khaliq Chowdhry (1) and 
Sarat Chandra Purkayestha v. Prokash Chunder 
Dass Chowdhury (2). 

Lastly in view of the provisions of ses- | 
tion 97 (1) (b) it is contended that before 
he can obtain the division of the common 
lands in question, the applicact must obtain 
the consent of recorded co sharers holding 
in the aggregate more than one-half share 
in the six estates or at least in the som- 
mon lands to be found in Mouzah Dhal. 

But the section and clause do not appear 
to require that the applicant and those 
consenting to his application shonld have 
a preponderating interest in each parcel of 
land sought to be divided, and it seems 
sufficient that the applicant should hold, as 
he does, a share which is more than half 
of the estate Alam Raja whose propor- 
tionate share in the common lands is to be 
carved out. 

For these reasons I am of opinion that 
this appeal should be decreed and the suit 
of the plaintiffs dismissed with costs 
(and interest thereon at 6 per sent. through- 
out). 

RICHARDSON, J.—I agree. The appellant 
is clearly entitled under the Regulation to 
apply for the partition, perfect or imper- 
fect, of the estate in which he is interested, 
No. 3, Alam Raja, Monzah Dhal appertains 
in common to that estate and five other 
permanently settled estates. As incidental 
to the partition which the appellant seeks, 
a share of Monzah Dhal must be sepa- 
rately allotted to the estate Alam Raja. 
I can find nothing in the Regulation to pre- 
vent that being done. Proviso (b) of section 
97 (1) cannot stand in the way. The 
appellant has satisfied the condition therein 
laid down by owning more than one-half 
of Alam Raja. The proprietors of the 
other five estates have, so far as I can soe, 
no right to object to the allotment to 
estate Alam Raja of its proper share ofe 


(1) 23 C. 514; 12 Ind. Dec. (N. 2.) 342, 
(2) 24 ©. 751; 12 Ind. Dec, (N. g.) 1169, 
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[Hopa, J.—Even if it be an easement or 


gontinue to hold the remainder of the Monzah a public right it cannot come under sec- 


jn common. 
Appeal decreed, 


CALCUTTA HIGH COURT, 
ÅPPEAL FROM APPELLATE DEOCREE No, 287 
or 1917. 

June 12, 1918. 

Present :—Mr. Justice Fletcher and 
Justice Sir Syed Shamsul Huda, Kr. 
NAGENDRA NATH MAZUMDAR 
AND OTHERS— DEFENDANTS—APPELLANTS 

Versus : 
BANWARI LAL DAS AND ANOTHER— 
PLAInTIFFS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 91, appli- 
egbility of—Village pathway, obstruction of, whether 
public muisance— Declaration of right to use village 

gthway, suit for, maintainability of—Limitalion Act 
(IX of 1908), s. 26, applicability of, to village pathway, 

The public at large are not affected by the ob- 
struction of a pathway which only the inhabitants of 
a particular village have the right to use, so that a 
suit for a declaration of the rights of the inhabitants 
of a village to the use of a pathway is not governed 
by section 91 of the Civil Procedure Code. [p. 971, 


col. 1.) KAG f 
Section 26 of the Limitation Act has nothing todo 


with an ancient village pathway used by the inhabi- 
tants of a particular village from time immemorial. 


[p. 971, col. 1.] 


Appeal against the decree of the Dis» 
trict Judge, Burdwan, dated the Ist 
December 1916, affirming that of the Muusif, 
Katwa, dated the-30th November 1915. 

FACTS appear from the judgment. 

Dr. Dwarlanath Mitter (with him Babu 
Narain Chandra Ker), for the Appellants.— 
Under section 91 of the Civil Procedure 
Code a suit in such a case could not be 
maintained withont the sanction of the 
Advocate. General. 


[FLETOHER, J—No. It is in respect of 
the individual right of way of the villagers, 
and, therefore, it cannot come under that 
section. 

If it is a right of easement, the suit is 
to be brought within 2 years of the accrual 
of the cause of action. 

{[Fiercuer, J.—Rights of the inhabitants 
of a village cannot be ealled an easement. | 


tion 91, because a suit under that section 
can be brought only where the parties can 
be ascertained. | 

If it is an easement, the suit is to be 
brought within 4 years of the date of ob. 
oie under section 26 of the Limitation 

ot. 

Even if it is to establish a private right 
of way it has to be brongkt under section 
26, 

(Huva, J.—No, that section does not con- 
template eases of easement from time im- 
memorial, This suit, which is one under. 
Order I, rule 8, cannot be a suit by a 
member of the public and in respect of a 
public right. Ib must be in respect of a 
private right. Therefore, the right may be 
claimed by many persons, i 

[FLETOHER, J.-— Publie means the public at 
large, | 

Yes, bere also ib is a public right of 
way, as any one who comes to the village 
has a right to walk over the path.’ 

[ Hopa, J.— If it were a right of the general 
public tt en section 91 would apply. | 

The suit as framed does not contemplate 
that merely the villagers havea right to 
walk over the village path. My points are :— 

(1) The suit as framed comes under 
section 91, Civil Procedure Code; and, there- 
fore, the previous consent of the Advosate- 
General was necessary. 

(2) If the suit is fora right of a village 
pathway and is in the nature of an ease- 
ment, then it must have been brought 
within two years from the date of obstrnetion, 
and it not having been brought within that 
time is barred by limitation. 

Babu Bepin Behari Ghose II, (withhim Baba 
Gopendranath Das), for the Respondents.—In 
the Full Bench casein Ohunilal v. Ram Kishen 
Sahu (1), the difference was pointed out be- 
tween a private right and publio right of ease- 
ment and that case has been followed in Kali 
Cheran Naskar v. Ram Kumar Sardar (2). 

JUDGMENT.—This is an appeal by the 
defdéndants against the decision of the learned 
District Judge of Burdwan, dated the lst 
Tecember 1916, affirming the decision of tha 
Munsif of Katwa. The plaintiffs sued on 


(1) 15 0. 460; 12 Ind. Jur. 425; 7 Ind Dee. (x. s.) 
892. 
(2) 18 Ind, Cas, 67; 170. W. N. 73. 
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‘behalf of themselves and the other mer- 
bers of the village in which they reside for 
a declaration of the right of the inhabit- 
ants of the village to the use of the vil- 
lage pathway lying to the east of the de- 
fendants’ premises. The pathway claimed 
is said to be an ancient one. Both the Courts 
below have decreed the suit, In this 
appeal, the following points have been 
urged: First of all, it is said that a suit 
relating to a village pathway is governed 
by the provisions of section 91, Code of 
Civil Procedure, relating to public nuisances. 
A village pathway is obviously nota public 
nuisance, nor are the public at large affect- 
ed by the obstruction of the pathway which 
only the inhabitants of the particular vil- 
lage have the right to use, It is quite clear 
that section 91, Code of Civil Procedure, has 
nothing to do with the suit at all. 

Then, it is said that, if it is not public, 
it is private and that there is nothing 
else that the right oan be excepting a 
public nuisance or a private easement and 
that, therefore, under section 26 of the 
Indien Limitation Act, the suit is barred 
by limitation. But the definitions of publia 
right and private right are not absolutely 
exclusive. There are other sub-divisions 
of these rights; ‘such as the right to a 
pathway used by the inhabitants of a parti- 
cular village or town. Obviously, section 
26 of the Limitation Act has nothing to 
do with an ancient villaga pathway used 
by the inhabitants of a partisular village 
from time immemorial. There is nothing 
in this point. 

The third point relates to the form of 
the decree. The learned Judge of the lower 
Appellate Court said that the defendants 
were mistaken in the view they took with 
reference to what the decree passed by 
the learned Judge of the primary Court 
was. When one looks at the decree of 
the first Court in this case, one finds that 
the learned Judge of the lower Appellate 
Court was right. The decree drawn up 
by the Munsif strictly fellowed the words 
of the judgment which he pronounced in 
Court. There is nothing wrong in the form 
of the decree. ki 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Civ. Revision No. 229 or 1917, 
May 27, 1918, 

Present :—Mr. Justice Piggott. 
MANSUKH RAM AND OTHERS — DEFENDANTS 
~- APPLICANTS 
VETEUS 
BIRJRAJ SARAN SINGH—~Puarntrer— 
Opposite PARTY. 

Jurisdiction of Small Cause Courts—Landlord and 
tenant— Occupancy tenant cutting down trees belonging 
to landlord — Damages, suit for, maintainability of — 
Agra Tenancy Act (IT of 1901), ss. 57, 65, 167. 

Defendants, occupancy tenants, cut down tiwo 
trees belonging to the plaintiff-landlord, which stood 
within the boundaries of their holding. Plaintiff 
filed a suit for damages against the defendants in 
the Small Cause Court: 

Held, (1) that apart from any provision of the Agra 
Tenancy Act restricting the jurisdiction of 
the Civil Courts in such a matter, the plaintifi’s 
claim for damages on account of the tortious act of 
the defendants was cognizable by a Court of Small 
Canses; [p. 972, col. 1.] 

(2) that seotion 167 of tho Agra ‘Tenancy 
Act did not debar the plaintiff from claiming 
damages in a Civil Court on the simple allegation 
that the defendants had taken advantage of their 
position as tenants of the land in order to cut 
down and appropriate to themselves trees which 
were the property of the plaintiff.[p. 971, cols. 1 & 2.] 

The cutting down of trees standing on the holding 
by an occupancy tenant does not raise a presumption 
that the act is detrimental to the land within the 
meaning of section 57 of the Agra Tenancy Act, [p. 
972, col. 1] 

Civil revision from an order of the 
Munsif, exercising the powers of a Judge 
of the Court of Small Causes at Meernt. 

Mr. Hartbans Sahai, for the Applicants. 

Mr. M. L., Agarwala, for the Opposite 
Party. 


JUDGMENT.—The applicants in this 
case are certain defendants against whom 
a decree for Rs. 15 as damages has been 
passed in favour of the plaintiff by the 
learned Munsif of Meerut in the exercise 
of his jurisdiction as Judge of a Court of 
Small Causes. The question raised by 
this applisation ig whether the cognizance 
of the Court below was or was not barred 
by the provisions of section 167 of 
the U. P. Tenancy Ast, Local Act 
No. IL of 1901. Putting aside certain 
matters of detail no longer in controversy, 
the essential facts may be stated thus :— 
The defendants were tenants with a right 
of occupancy of two plots of@agricultural 
land, the property of the plaintiff, Some. 
where within the boundaries of this 


$ 
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agricultural holding there stood two trees, 
which were not the property of- the de- 
fendants but of the plaintiff. The defend- 
ants cut down those trees and appropriat- 
ed the timber thereof to their own use. 
It soarcely requires to be pointed ont 
that, apart from any provision of the 
local Tenancy Act restricting the jurisdic- 
tion of the Civil Courts in such a matter, 
the plaintiffs claim for damages on account 


of this tortious act was clearly cognizable 
6 


by a Court of Small Causes and, on 
the facts found, the decree in favour of 
the plaintiff is a proper one. The only 
question, therefore, is whether the suit is 
barred by the provisions of section 167 
aforesaid. This again depends upon the 
interpretation to be put upon sertain pro- 
visions of sections 57 and 65 of the same 
Act. The latter of these sections merely 
says that, if a tenant is found liable to 
ejectment from his holding on any of the 
grounds specified in clause (b) or clause 
(c) of section 57, the Revenue Courts 
have jurisdiction to give the landholder 
a decree for compensation in lieu of, or 
in addition to the ejestment of the tenant. 
The question, therefore, is whether, on the 
facts alleged in the plaint, the defendants 
were liable to ejestment under the pro- 
visions of section 57 aforesaid. I am un- 
able to hold that the cutting down of 
the two trees under the circumstances 
alleged was an act detrimental to the 
land. There is certainly no presumption 
to that effect; on the contrary, in so far 
as the land is used for cultivating pur- 
poses, the removal of these two trees 
would presumably be calculated to increase 
its productiveness, The only question, there- 
fore, is whether the act of the defendants 
in cutting down these trees could have 
been proved by the plaintiff, in a pro- 
ceeding in the Revenue Courts, to have 
been an act inconsistent with the purpose 
for which the land was let to the defend. 
ants. There is no allegation to this 
effect in the plaint; and I am bound to 
say that in my opinion the plaintiff would 
have had considerable difficulty in satisfy- 
ing a Revenue Court that this land had 
eriginally been let ‘to the defendants under 
such circumstances as would make the 
gutting down of these trees an act inson- 
sistent with the purpose for which the 
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lease was given. If any landholder under 
similar circumstanses feels himself able to 
establish such a plea by evidence, I would 
by no means debar him from seeking the 
protection of the Revenue Courts, but in 
the present case I find no reason for hold- 
ing that the plaintiff was in any way 
debarred from claiming damages in a 
Civil Court, on the simple allegation that 
the defendants had taken advantage of 
their position as tenants of the land in order 
to cut down and appropriate to themselves two 
trees which were the property of the plaint- 
uf, I have been referred in argument io 
a number of rulings supposed to have 
some bearing upon the question in dispute 
but I do not think if necessary to discuss 
them here. Most of them seem to me to 
have no bearing upon the particular point 
to be decided in this case. The only one 
about which [ should not be prepared to 
say this is the decision of a single Judge 
of this Court in Lachman Das v, Mohan Singh 
(1). That decision, so far as the question of 
jurisdiction is concerned, is entirely against 
the defendants. I take the liberty of saying, 
with all respest to the learned Judge of this 
Court who decided that case, that he has 
gone somewhat further in the way of arm- 
ing ths jurisdiction of the Oivil Court to 
deal with matters of this sort than I should 
myself be prepared to do, at any rate, without 
further argument; but as regards the case 
now before me l find no good reason for 
holding that the plaintiff could have obtained 
appropriate relief for the loss which he has 
suffered by way of any suit or application 
brought or made before a Reyenue Court. 
The jurisdiction of the learned Judge of the 
Court of Small Causes was, therefore, not 
barred and 1 dismiss this application with 
costs. 
Application dismissed, 


(1) 14 Ind, Cas. 582;9 A. L. J. 672, 
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MADRAS HIGH COURT. 
Civit Revision Petition No, 1096 or 
1916. 

Ostober 12, 1917. 
Present:— Mr. Justice Seshagiri Altyar. 
A. SUBBA RAOQ—PtatntizF— PETITIONER 
versus - 
PARASURAMA PATTAR—Derenpant 
—~ RESPONDENT. 

Limatation Act (IX of 1803), s. 19—Acknowledgment 
of liability by tmplicatton—Constraction of document. 

An acknowledgment of liability which operates to 
save limitation under section 19 of the Limitation 
Act may be express as well as implied. { p. 973, col. 2.] 

The assignee of a subscriber to a chit fund wrote 
to the manager of the fund asking for payment of 
the subscription amount due to his assignor. Tho 
manager replied: “You have not shown me the deed 
of assignment under which you make the claim. 
Further I have been issued an injunction: order 
prohibiting me from paying the amount to any- 
body. A third party named Sundara Row has sent 
me anotice that the amount was due to him...you 
are informed that you must send me the amount of 
subscription and I “cannot give you credit for 
anything:” 

Held, that the letter amounted to an acknowledg- 
ment of liability. [p. 973, col. 2.] 

Sukhamont Chowdhrant v, Ishan Chunder Roy, 25 
0, 844, 25 I. A. 35;2 C.W. N. 402; 7 Sar P C.J, 
294: 13 Ind Dec (x. s.) E50 (P. C.) and Megh Raj v. 
Mathura. Das, 20 Ind, Cas. 27; 385 A. 487; ILA. L. J. 
638, applied, 

Venkataramanayya v, Srinivasa Rau, 6 M. 182; 2 
Ind. Dec (N.s) 406, Periavenkan Udaya Tevar v. 
Subramanian Chetti, x0 M. 239; 6 M. L. J. 268; 7 Ind. 
Dec. (N. s) 170 and Andiappa Chetty v, Devarajulu 
Naidoo, 12 Ind. Cas. 378;36 M 68; 21 M. L. J. 1024; 
10 M, L. T. 251; (1911) 2 M. W. N. 226, distinguished. 

Petition, under section 25 of Act IX of 
18&7, praying the High Court to revise 
the decree of the Court of the Subordinate 
Judge of South Malabar at Palghat, dated the 
20th July 1916, in Small Cause Suit No, 363 
of 1916. 

Mr. K. Govinda Menon, 


lant. 

Messrs. T. R. Ramachandra Arya and A. 
Stvarama Menon, for the Respondent. 

JUDGMENT,—The plaintiff’s suit was 
dismissed by the Subordinate Judge on the 
ground that’ it was barred by limitation. 
He held that Exhibit B did not contain an 
acknowledgment of liability. I am unable 
to agree with him. It is necessary to 
state the facts which led to the writing 
of Exhibit B, before deciding whether it 
contains an acknowledgment of liability. 
The plaintiff was a subscriber to a chit 
fund of which the defendent was the mana- 


ger. The assignor of the plaintiff was 
© 


for tbe Appel- 
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entitled to some money from this defend- 
ant and the plaintiff’s case is that that 
money was assigned to him. ‘Thereupon 
he wrote to the defendant a letter asking 
him to sredit towards the chit the amount 
due under the assignment deed in his 
favour and to pay him the balance of 
the subscription amount, In reply to that 
Exhibit B was written. Exhibit B con- 
tains these statements, “You have not 
shown me the deed of assignment under 
which you make the claim. Further I haye’ 
been issued an injunction order prohibit- 
ing me from paying the amount to any- 
body. A third party named Sundara Row 
has sent me a notice that the amount is 
due to him”. After making these state- 
ments, the letter goes on to say: “The 
position of affairs is this. Therefore you 
are informed that you must send me the 
amount of subscription and I cannot give 
you credit for anything”. The question 
‘now is whether these statements amount 
to an acknowledgment of liatility, Mr, 
‘Sivarama Menon did not seriously con- 
test the proposition that 20 acknowledg- 
ment may be implied as well as express. 
The judgment of the Judicial Committe 
in Sukhamont Ohowdhrani V. Ishan Chunder 
Roy (1) says that we can spell ont 
such an acknowledgment provided the 
liability is shown to be subSisting. There 
is also a decision of the Allahabad High 
Court in Megh Raj v, Mathura Das (2), 
where the learned Judges point. out that a 
liberal construction should be plased upon 
documents purporting to be acknowledg- 
ments. My construction of Exhibit B is 
that the writer acknowledged that the 
amount mentioned in the assignment bond 
is due and owing, but that he is unable 
to pay because no assignment deed was 
shown to him and also beoause there were 
counter-claimants who claimed the amount 
for themselves. In my opinion Exhibit B 
i contain an acknowledgment of liabi- 
ity. 

The learned Vakil for the counter-peti- 
tioner has drawn my attention to several 
authorities of this Court, but as 1 read 
tbem, they do not affect the present ques- 
tion. In Venkataramunayye v, Srinivasa 


(1) 25 C. 844; 25 I. A. 95; 20. WaN, 4027S 
P, C, J. 294; 13 Ind. Doc, (N. s.) 550 (P. ORA ' ii 
(2) 20 Ind. Cas. 27; 35 A. 437; 11 A. L. J. 685, 
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Rau (3), a debtor wrote to say that he 
had a mulgeni right, and it was sought 
to infer from that thata general tenancy 
was acknowledged, and that, therefore, a 
chalgent tenancy could be implied, though 
there was certainly no ‘acknowledgment of 
the particular right claimed by the oreditor. 
In Periavenkan Udaya Tevar vy. Kubra- 
manian Ohettt (4) thera was no ascknow- 
ledgment of any subsisting liability, In 
Andiappa Chetty v. Devarajulu Naidoo (5) 
*the debtor wanted to look into the 
accounts and then say whether anything was 
due. These and the other authorities quoted 
do not help me in coming to a conglusion 
one way or the other As I said before, 
Sukhamont Chowdhrant v. Ishan Ohunder 
Roy (1) is the only case which comes 
near the present one, and in that case the 
Judicial Committee implied an acknowledg- 
ment from the language used. In my 
opinion, Exhibit Bdoes impliedly say that 
the debt is due but that the defendant is 
unable to pay it because of the sircum- 
stances mentioned by him in that letter. 
In this view I think I must reverse the 
decision of the Snbordinate Judge and 
direst him to dispose of the case on the 
merits. Costs to abide the result.. 

M. 6, P, 
6 Decree reversed; Case remaaded, 

` (3) 6 M. 182; 2 Ind. Dec. (xN. 8.) 406. 

(4) 20 M. 239; 6 M. L. J. 266; 7 Ind. Dec (n. s.) 170. 


(5) 12 Ind. Cas. 378; 36 M. 68; 21 M, L. J. 1024; 10 
M. L. T. 261; (1911) 2 M. W N. 225, 





PUNJAB CHIEF COURT. 
Brest Civin APPBAL No. 613 or 1915. 
Marsh 21, 1918. 

Present :—Mr., Justice Chevis aud 
Mr, Justice Leslie Jones. 
RAJMAL SHAH—Praintisr 
~ APPELLANT 

Š versus 

COURT oe WARDS or TIKA BALDEV 

SINGH THROUGH THE COLLECTOR, 
KANGRA DISTRIOT—Dazaranpant 
— RESPONDENT. 

Contract Act (IX of 1872), sa. 11, 28, 25, Bap, 2— 
Bond, suit on—Eaecutant under Court of Wards — 
Subsequent bond by son, whether for consideration — 
Liability of son--Adequacy of consideration. 

Plaintiff sued to recover money due on a bond 
executed by R. and his son on 13th August 1906, when 
R's estate wasginder the management of the Court 
of Wards, It appeared that a partof the considera. 
tion was a previous kond executed by R. alone and 


it was contended thatas R. could not then incur 
any liability, his estate being under the management 
of the Court of Wards, there was no liability that the 
son could take over: 

Held, (1) that when R. borrowed money from the 
plaintiff, debts came into existence even though R. 
was not Hable and that the son rendered himself 
liable for the debts when he signed the bond which 
was the basis of the suit; [p. 975, col. 1.) 

(2) that the bond amounted to a fresh contract and 
not merely to a ratification of a former void contract; 
lp. 976, col. 1.] 

(8) that there was consideration for this fresh 
contract and the question whether it was sufficient- 
ly adequate or not was immaterial. [p. 976, col. 11] 


Appeal against the order of the District 
Judge, Kangra, dated the 30th November 
1914, 

Mr. Mukand Lal Puri and Bakhshi 
Ohand, for the Appellant. 
Messrs. O. Bevan Petman and D. Ram Lal, 

for the Respondent. 

JUDGMENT .—Plaintiff, a money lender, 
sues on a bond for Rs. 7,000 executed by 
Raja Raghu Nath and his son Tika Baldey 
Singh on 13th August 1906. At that time 
the Raja was under the Court of Wards 
and the Tikka Sahib has since been brought 
under the Court, so no claim is preferred 
against the Raja who is protested by seo- 
tion 15 of the Punjab Court of Wards Act, 
1903. The claim is really against the 
Tikka Sahib, but as required by seo- 
tion 20 (2) of the Act the Court of Wards 
is named as the defendant. ' 

The issues framed on the pleadings were 
(1) whether the Tikka Sahib had received 
no consideration, and (2) whether he had 
joined in executing the bond under undue 
influence. 

The lower Court held that the Tikka 
Sahib had received none of the consider. 
ation but was still liable as a joint promisor, 
that undue influence was not proved, but 
that as the object of the agreement was 
to defeat the provisions of the Court of 
Wards Ast under which the Raja’s estate 


Tek 


was protected, the agreement was void. 
under section 23 of the Contract Act. 
So the suit was ° dismissed, Plaintiff 
appeals, e 


We are unable to see that the object of 
the agreement, soefar as the Tikka Sahib 
was concérned, was to defeat the provisions 
of the Court of Wards Act. Hig joining 
in the execution would not alter the fact 
that his father’s estate was protested, and 
Mr, Retman owns that bẹ is unable to 


¢ 
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support the reason given by the lower Court 
for dismissing the suit. 

He argues, however, that the agreament 
is without consideration so far as the items 
of Rs. 3,491, Rs. $75-8-0 and Rs. 866 are con- 
cerned. He agrees as regards Rs. 3,491 and the 
Rs. 575-8-0 (whioh ig interest on Rs. 3,491) 
that the previous bond was executed by 
the Raja alone while be was under the 
Court of Wards and that as the Raja sould 
not then insur any liability, there was no 
liability whieh the Tikka Sahib could take 
over. And as to the Rs. 860 though the 
previous bond was signed by both father 
and son, he argues that the Raja’s evi- 
dence proves that it was the father alone 
who took the cash and jewelry and as 
the Raja was protested from liability, 
there was no consideration as regards the 
son, 

But the case can be looked upon in quite 
another light. The Raja was no doubt in 
no better position than a minor, and any 
contracts made by him were void. 
when the Raja borrowed money, eto., from 
the plaintiff debts came into existence, even 
though the Raja was not liable and the 
plaintiff could not recover. Later on the 
Tikka Sahib, when he signed the bond 
which is the basis of this suit, rendered 
himself liable for, these debts and we can 
see nothing to prevent him from doing so. 
This was a fresh contract, not a ratification 
of a former void contract. As to consider- 
ation there was this ocnsideration that at 
the time of joining in this bond he got 
the plaintiff to advance to his father a 
further sum of Rs. 718 in cash, This 
was consideration, whether if was suff- 
ciently adequate isa matter we need not 
decide. (Vide section 25, Contract Act, 
Explanation 2.) The Tikka Sahib is a 
grown man and no undue influence is proved, 
and that is all that need be said. From the 


Tikka Sahib’s own evidence tt appears clear. 


that if he was under any one’s influense it was 
that of hia father and not of the plaintiff, 
We hold that there was sonsideration, 
and that the claim must *be decreed. No 
errors in plaintiffs calculations have been 
pointed out. 
under the Court of Wards, and it fs urged 
that he hag no estate of his own and that 
there is, therefore, no means of executing 
the decree. This, however, is nob a matter 
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with which we are concerned, though we 
note that for plaintiff it is not admitted 
that the Tikka Sahib has no estate. Plaint. 
iff wants a decree and seems entitled to 
one, Whether he will be able to make any 
use of it is a matter which will be determinad 
when ib comes to execution proceedings, 

We accept this appeal and give plaintiff 
a decree as prayed in the plaint against 
the defendant for Rs. 5,720 with costs calou- 
lated on that sum in both Courts, and 
interest at 6 per cent. per annum on the same 
sum from date of this decree to date of pay- 
ment, The decrees will not be executable 
otherwise than by process against the estate 
of Tikka Baldev Singh. 

Appeal accepted, 





CALCUTTA HIGH COURT, 
Appeal FROM APPELLATE Decree No. 1509 
or 1916. 

June 12, 1918, 
Present:—Mr. Justice Fletcher and 
Justice Sir Syed Shamsul Huda, Kr, 
GANESH CHANDRA MOHAJAN 
AND OTHERS—Dsrenpants—AppRLLaANTs- 
Versus 
Srimatti BERAJA SUNDARI AND OTHERS 


— PLAINTIFES— RESPONDENTS. 

Bengal Tenancy Act (VIII B.O. of 1885), Seh. IIT 
Art. 3—Suwit by raiyat to recover possession of holding 
from auction-purchaser— Limitation applicable. 

The limitation prescribed by Article 3, Schedule 
ill, of the Bengal Tenancy Act does not apply toa 
suit by a vutyat to recover possession of his 
holding from an auction-purchaser of the holding 
in execution of a rent decree. [p. 976, col. 1.] 


Appeal against the decree of the Addi. 
tional District Judge, Chittagong, dated 
the loth April 1916, affirming that of 
the Munsif, South Rauzan, dated the 22nd 
February 1915. 

FACTS appear from the judgment. 

Babu Ohandra Sekhar Sen, for the Appel- 
lants.—The case of Aminuddin Munshi y 
Ulfutunnissa Bibi (1) is exactly in my 
favour. Plaintiffs’ suit is barred by the 
special law of limitation under Article 3, 
Schedule III, of the Bengal Tenancy Act. 

The case of Kamal Dhari Thakur vy, 
Rameshwar Singh Bahadur (2) is against me, 
But Kamal Dhari Thakur v. Rameshigar 
Singh Bahadur (2) is distinguishable from 


(1) 3 Ind. Cas. 315; 9 0. L. J. 181; 130? W., N, 108, 
(2) 19 Ind, Qas. 545; 17 0. W. N. 817, 
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this case. There the landlord himself 

purchased the land and then settled it with 


another, whereas here the sale was beld at 
the instance of the landlord and the defend- 


' ants purchased the holding at the sale in 


“Act. 


execution of the rent decree. The case of 
Aminuddin Munshi v. Ulfutunnissa Bibi (1) 
ig in my favour and it has been followed 
in Natabar Jana v. Rudia Narain (3). The 
possession was obtained by the defendants 
by virtue of their position as auction-pur- 
chasers of the holding in execution of the land- 
lords’ decree for rent, 80 the dispossession of 
the plaintiffs was at the instance of the 
landlords. There is no doubt some con- 
fiet of decisions on this point, still the facts 
of this case being very similar to the facts 
of the case reported as Aminuddin Munshi 
v. Ulfutunnissa Bibi (1), your Lordsbips will 
be pleased to follow it. 
` Babu Khitish Chandra 
Respondents, not called upon. 
JUDGMENT,.—This is an appeal by the 
defendants against the decision of the 
learned Additional District Judge of Chitta- 
gong, dated the 15th April 1916, affirming 


Sen, ior the 


the decision of the Munsif at South 
Rauzan. The suit was brought to recover 
possession on the allegation that the 


plaintiffs had a raiyati interest in the land. 
The plaintiffs alleged that they were 
raiyats under the Hagaris and that they 
and their predecessors had been in posses- 
sion for more than forty years and that in 
1913 the defendants dispossessed them. 
The defence was that the defendants pur- 
chased the property in execution of a rent 
decree in August 1912. They also alleged 
that the present suit was barred by Article 
3 of Schedule III of the Bengal Tenansy 
It is- quite clear that the suit is not 
barred. In this case, it is found that the 
ouster of the plaintiffs was not by the 
Jandlord. The other oases cited were Gases 
in which the real person ousting the tenant 
was the landlord acting in collusion with 
other persons. What is found in this case 
ig that the defendants purchased in execu- 
tion of a rent decree. That finding merely 
will not entitle them to the possession of 
the property. The appeal fails and is 
dismissed with costs. 

Appeal dismissed, 
(3) 9 Ind. Gas. 625. < 
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ALLAHABAD HIGH COURT, - 
Szconn Oivin Appeat No. 1629 ox 1917, 
April 19, 1918. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Tudball. 
CHABRAJ SINGH AND oruers— 

P LAINTIFES— APPELLANTS 
VETSUS 


- MAHESH NARAIN SINGH AND otusei— 


Deven dants— RESPONDENTS. 

Pre-emplion—Vendee becoming co-sharer in village 
by purchase before institution of suit, effect of-——-Sale, 
second, not pre-empted, whether affects suit in respect of 
prior sale. 

In a pre-emption suit it appeared that subse- 
quently to the sale sought to be pre-empted, but 
befors the institution of the suit, the vendee had 
purchased some other land in the village and that 
no suit had been brought in respect of the subse- 
quent sale in favour of the vendee: i 

Held, that the vendee became a co-sharer in the 
village from the date of his subsequent purchase 
and that, therefore, the plaintiff’s suit to pre-empt 
the prior sale was liable to be dismissed, 

of the 


Second appeal from a deoree 
Subordinate Judge, Jaunpur. 

Mr. Akhilnath Sanyal, for the Appellants. 

JUDGMENT.—lIt appears from the finding 
of the Court below that the vendee had 
bssome a co-sharer by purchase on the 
27th of November 1913, that is- to say, 
before the present suit was instituted. No 
suit for pre-emption was ever instituted 
in respect of this second purchase. The 
result is that not only on the day upon 
which the Court of first instance might 
have made its decree in favour of the 
plaintiff, but even before the institution of 
the suit, the defendant-vendes had become 
a co-sharer. If may be unfortunate that 
this matter was not gone info by the 
Court in the first instance, which might 
have had the effect of giving the plaintiff 
express notice of the sale of the 27th of 
November 1913, (which the learned Vakil 
says he was ignorant of). This may have 
been an unfortunate circumstance for the 
plaintiff and a lasky one for the defendant- 
vendee; but the fact remains that when the 
case was tried, the, vendee was able to 
prove that he Was a co-sharer with the 
vendor before the Wate of the institution of the 
suit In this view the decree of the Court 
below was correct. We-dismiss the appeal. 


Appeal dismissed, 


Vol. XLVI): 


SHEO NANDAN PRASAD SINGH Y, EMPEROR, 


PATNA HIGH COURT. 
Criminal Revision No. 65 or 1918. 
June 5, 1918. 
Present:—-Sir Dawson Miller, Kr., Chief 
Justice, Mr. Justice Mullick and Justice 
Sir Ali Imam, Kr, 

SHEO NANDAN PRASAD SINGH— 
APPLICANT 
versus 


EMPEROR — Opposite Party. 

Defence of India (Criminai Law Amendment) Act 
(LV of 1915), ss. 8, 11—Indian Couneils Act (24 §* 26 
Vict, e. 67), $. 22—Indian High Courts Act (24 § 25 Vict, 
c. 104), 8s. 9, }5—Letters Putent (Cal.), 1863, cl. 44, 
whether ultra vires—High Court, power of superintend- 
ence of, over Commissivners appointed under Defenre of 


India Act-—Jurisdiction of High Court ~Godernor. , 


General in Council, power of, to constitute Courts not 
subject to superintendence of High Court—~Governor- 
General in Council, whether can amend Letters Patent 
—ZAnterpretation of Statutes. 


Per Dawson Miller, C. J—The Defence of India Act 
does not purport to take away any existing powers 
of superintendence of the High Court, but merely 
ercates a new Court which shall be independent of 
the High Court. The power of superintendence 
conferred on the High Court by section 16 of the 
High Courts Act is confined to superintendence over 
those Courts which are subject to the appellate 
jurisdiction of the High Court. The Special Tribunals 
created under the Defence of India Act are, by the 
very Act which created them, subject to no appellate 
jurisdiction whatever. [p. 984, col. 1.] 

It is clearly expressed by section 8 of the Defence 
of India Aah that the decision of the Commissioners 
appointed under the Act should be final and conelt- 
sive and that no other Court should have any power 
of interference either by way of appeal, revision or 
in any other way whatsoever. [p. 983, col. 1.] 


In so far as jurisdiction is directly conferred on 
the High Courts by section 9 of the High Courts 
Act.it is subject to the legislative powers of the 
Indian Legislative Council, and in so far as it is 
left to be conferred by Letters Patent it is such as 
Her Majesty may thereby “grant and direct.” [p. 
_ 984, col. 2.) 

The Governor-General in Council had power to pass 
the Defence of India Act providing for the creation 
of new Courts of criminal jurisdiction independent 
of the control or superintendence of the High 
Courts [p. 985, col. 2.] 

Itis within the legislative powers of the Governor- 
General in Council to amend or alter the Letters 
Patent of a High Court afd to direct that a par- 
ticular Court shall not be sulject to the appellate 
jurisdiction of the High Court, thereby removing a 
condition which is essential to the exercise of the 
power of superintendence granéed by section 15 of 
- the High Courts Act. [p. 991, vol. 1.] ° 

If a stabutory enactment is ambiguous and capable 
of two interpretations, one is entitled to take into 
consideration that there are certain consequences 
which it may be presumed the Legislature did not 
intend to bring about and to prefer a construction 
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which would avoid such consequences rather than 
one which would lead to them. [p. 982, col. 2.] 

Per Mullick, J—The Indian Legislature, though ib 
has no power to amend or modify or repeal section 
15 of the High Courts Act, has power to affect the 
operation of that section by depriving the High 
Court of superintendence and appellate jurisdiction in 
regard to a particular inferior Court. [p. 995, col. 2.1 

Per Imam, J.— The words of exclusion contained 
in section 8 of the Defence of India Act embrace 
not only the appellate and revisional jurisdiction of the 
High Court over the Commissioners appointed under 
the Act, but also powersof superintendence, which 
is one of the ways in whichthe High Court exercises 
its jurisdiction over inferior Courts, [p. 999, col. 1,] 


Criminal revision against the proceedings 
of a Special Tribunal sonsisting of three 
Commissioners appointed by the Govern- 
ment of Bihar and Orissa to try certain 
criminal offences, under powers granted by 
Act IV of 1915 known as the Defence of 
India (Criminal Law Amendment) Act, at 
Gaya in Bihar. 

FACTS.—This was a Rule issued on be- 
half of Sheonandan Prosad Singh, alzas Putli 
Babu, undergoing imprisonment for seven 
years in connection with the Bakr-id riots 
which took place in 1917 in the Gaya District, 
calling upon the Crown to show cause why the 
High Court should not exercise its appellate 
powers or powers of revision, or its powers 
of superintendence, over the proceedings of 
the Special Tribunal which convicted and 
sentenced the petitioner. 


Mr. P. O. Manuk (with him Messrs. 
A. Sen, P. R, Das and Mullick), for 
the Applicant, said the narrow point 


between him and the Crown was whether 
the High Court had power to call for re- 
cords. This question was of fundamental 
importance and was not purely academia, 
because they had here for the first time 
in modern days in any way 2 tribunal— 
not a military tribnnal—~a tribunal of jadi- 
cial nature sitting with powers of life and 
death, with powers of ordering forfeiture 
of property, a sort of Court not far diffet- 
ent from the old Star Chamber, a Court 
purporting to have powers which no Court, 
not even the High Court, shall interfere 
with. Therefore if was necessary to see 
if this Court, whish in a way was in oppo- 
sition to the High Court set up within 
their Lordships’ territorial jurisdiction, 


could be clothed with absolute powers by? 


the Indian Legislature withgnt precise 
authority from Parliament. He asked their 
Lordships to be jealous of their anthority 
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over a Court sitting within their Lordships’ 
jurisdiction, a Court which the Crown would 
have to admit was a Court exercising 
judicial functions, a Criminal Court with 
absolute powers on whom authority was 
super-imposed, if the Act was to be read 
as the Crown wished to read it. This was 
not a question, he admitted, free from 
difficulty. Presise authority it would be 
difficult to find. The oase of Empress v. 


e Burah (1) was not any authority for the 


proposition that a Criminal Court exer- 
sising judicial funotions sould be set up 
within the territorial jurisdiction of a High 
Court and that the High Court will not 
have power to interfere, In that case, true, 
it was held that the Governor General had 
power to cut off a portion of the terri- 
torial jurisdiction of a High Court and set 
up in’ that portion a different tribunal 
which sball not be supervised by the High 
Court. But that was a very different pro- 
position in principle, and one need not 
labour very much to distinguish the princi- 
ple, for it would be quite different to 
say that people who live within the terri- 
torial jurisdiction of a High Court shall 
not have the right to go to that High 
Court against an order of conviction by 
this rew Court, which practically was sit- 
ting with the powers of a High Court. 
He had said the question was not free 
from difficulty, and if he were permitted 
to say so, his difficulty was increased and 
he found himself somewhat embarrassed by 
the fact that one of their Lordships was 
either directly or indirectly responsible for 
the passing of the Act, 

[Ceser Justiog.—I don’t think 
entitled to say that. | 

Why not? 

{Carer Jusrice.—What is 
tion P| 

If your Lordship will bear with me for a 
minute I shall make myself clear. We 
have all the greatest regard for bis Lord- 
ship Sir Ali Imam, and we have no doubt 
that be will bring an open and judicial 
mind to bear on the subject, At the same 
time we must be feeling embarrassed in 


you are 


your sugges- 


criticising an Act of the Legislature with 


(1) 40.178 5L A, 178;3 0. L. R. 197; 3 Sar. P, 
C. J. 884; 3 Suth., P. C.J. 556; 2 Ind. Jur. 618; 2 
Shome’ L, R, 63; 2 Ind, Deo, (xN. 8.) 110 (P, O0). 
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which his Lordship was somewhat connected. 
That, I submit, I am entitled to say. I 
don’t take exception to his Lordship sitting 
here, for I have no doubt he will bring 
a perfectly open mind to bear on the 
question. 

(Cuter Jostiog.—I donot see why you 
should have hesitation in criticising an Act 
of the Legislature. | 

Certain personal embarrassment must 
arise. IË your Lordship were in my posi- 
tion, you would feel that certain embarrass- 
ment mast arise. I take no exception to 
his Lordship sitting here. I am _ perfeotly 
convinced that Sir Ali {mam will bring a 
perfectly open and judicial mind to bear 
upon it. However, I will proceed. 

Counsel then said there could not be 
mush conflict on the question that these 
Special Commissioners were Criminal Courts 
exercising judicial as distinguished from 
executive functions. The question, there- 
fore, arose whether their Lordships had the 
right to hear appeals from these Tribunals. 
For that it was necessary to note a few 
dates. The Defence of India Ast was 
passed on the 19th March 1915, the Go- 
vernment of India Ast was passed on the 
29th July 1915, and the Patna High Court 
Letters Patent were issued on the 9th 
February 1916. They saw from these dates 
that when the Defence Act was passed it 
was passed under such powers as the 
Government of India had, not under the Act 
of subsequent date, but under the Indian 
Councils Act of 1861. Therefore they had 
to find authority for the passing of the 
Ast with all its provisions depriving the 
High Court within the four corners of the 
Statutes which preceded that date: and the 
two Statutes that were relevant were the 
Indian Councils Act of 1861, section 22, 
and the Indian High Courts Act of the 
game year, section 9, Counsel then dis- 
cussed these sections and also sections of 
the Caleutta Letters Patent, and coritended 
that the subject had a right of appeal to 
the High Court ¢rom all Criminal Courts, 
ands the right of appeal did not limit itself 
to aright of firsé appeal, which was a ques- 
tion of “procedure. Otherwise, he asked,- 
where was the object in calling a High 
Court in Letters Patent a Court of Appeal? 
Dealing with the slause in the Letters 
Patant providing that all provisions of 
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the Letters Patent were subject to legis- 
lation by the Governor-General in Council, 
he contended that that clause was ultra 
aires. Lt it meant that the Orown sould 
delegate to the Indian Legislature power 
to clog the authority of the High Court 
freely, both with regard to conferred and 
inherited jurisdiction, he contended that 
the Crown sould not do so, for two reasons. 
First of all, it had not power itself, 
Parliament had not given it that power, 
and secondly, even if the Crown had 
power, it should have done so by its own 
Letters Patent and it could not delegate 
its powers to the Indian Legislature. He 
argued that it was wuever intended by 
Parliament that the Letters Patent should 
wipe out the whole High Courts Ast. 

Asked if there was anything in sec: 
tion 9 of the High Courts Act limiting 
powers, Counsel suid he relied on the words 
Her Majesty by her Letters Patent may 
grant or direct.” He observed there were 
no words ‘may delegate.” 

Continuing, Counsel said it was a dangerous 
principle to subscribe to that this Court 
with powers of life and death should 
not be subject to the supervision of the 
High Court. It was repugnant to notions 
of assertive citizenship. It was a very 
important question and he appealed to 
their Lordships to give their very best 
attention to it. Had the Indian Legisla- 
ture done the impossible? Had they 
created Courts that were infallible? He 
asked their Lordships to say that unless 
the Crown showed affirmatively that the 
Legislature had the right to elog the 
essential functions of the High Court, that 
right was not existing. 

The next point that Mr. Manuk took was 
that the proceedings before the Tribunal were 
not under the Act but under rules framed by 
the Local Government, which rules, he 
submitted, were «lira vires. The Ast pro- 
vided that the prosedure to be adopted 
should be that of Warrant trials, and the 
rules provided that ite should be some- 
thing less than a summons trial., That 
was his main grievance on the merits, and 
he contended that as the Commisgioners had 
acted in excess of their jurisdiction, the 
High Court could interfere under section 
107 of the Government of India Act. His 
argument was that if they did ngt act 
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under the Ast, they would not be- pro- 
teoted by the Aot. Counsel cited several 
authorities and submitted that on the 
authorities he had cited, it was clear that 
with regard to a certain olass of oases 
the Legislature might lay down vestibules 
through which a subject might approach 
the High Court, but, in the case of a 
Criminal Court exercising purely judicial 
fanctions, they could not olose every en- 
trance to the High Court by the subject. 
He observed that the Legislature knew’ 
that, in spite of the provisions of Acts 
of Legislature, High Courts had said they 
had powers of superintendence. Why did 
the Legislature not then say in precise 
language inthis Act that the power had 
also been taken away P 

Mr. T. O. Gibbons, Advocate-General, 
Bengal (with him Mr. Sultan Ahmed, 
Government Advocate, Bihar and Orissa), 
for the Crown, said it was necessary at 
the outset to read from the Chief Justice’s 
judgment in the resent Full Bench case of 
Parmeshwar Ahir v. Emperor (2) to show 
what was the sort of Court which, under 
the Defence of India Act, the Government 
of India had set up. It was important to 
remember that the whole of tke Act was 
founded upon speedy trial, in the summary 
administration of justice with no further 
proceedings after the trial. Revision, super- 
vision and appeal would do away with 
speedy trial, otherwise they would prolong 
proceedings and that would be sontrary 
to the express intention of the Act. 

The Advocate-General then said he would 
deal with the three matters, appeal, revision 
and superintendence, separately. With re- 
gard to the question of appeal, he said the 
Patna High Court took such appellate juris- 
diction as the Calcutta Court had, and the 
Calcutta Couré had none in respect of these 
Tribunals, and therefore the Patna Caeurt 
under Letters Patent had none by virtue of 
any law now in force by which there was 
an appeal. Even assuming that a right of 
appeal existed under clause 20-G of the 
Letters Patent, the Letters Patent were 
subject to supervision by legislative authority 
of the Governor-General in Council by section 
9 of the High Courts Act and by clause 41 gf 


(2) 44 Ind, Cas, 185; 4 P. L, W.°157; (1018) Pat, 
97; 19 Cr. L. J, 281; 8 P. D, J. 537. 
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the Letters Patent. The right of appeal 
had been taken away by section 8 of the 
Defence Act with every other right 
which would prevent a Court dispensing 
speedy justice. Counsel suggested that it 
was clear from the section that the Legis- 
lature intended to include avery power the 
High Court could exercise. The words 
“appeal” and “revision” were specifically 
mentioned and if the Legislature did not 
mean to include all the other jurisdictions, 
bley would not have used the words “any 
other jurisdiction,” they would not have 
eaid “jurisdiction of a like nature.’ He 


. asked the Court not to strain the meaning 


of obvious words in order to fit in werds 
his Jearned friend intended to insert inthe 
construction of the section. He was content to 
rely on the wording of the section being con- 
strued as an English Statute was, every word 
given its proper meaning, and he submitted 
that if the section was read in that way 
and they remembered that the Act was an 
Ast for the speedy administration of justice 
{and he bad not learnt yet that superin- 
tendence tended to the speedy administra- 
tion of justice), the section meant what 
he was ‘propounding, namely, that it kept 
out the hand of the High Court in every way. 

Going back to the question of appeal, 
the Advocate-General said there was vo such 
thing os an inherent right of appeal. It 
was dependent on legislative or equivalent 
authority. There was no inherent right of 
appes! in criminal cases even in Hnglard 
prior to 1207 when the Criminal Appeal 
Act was passed, ard there were only four 
ways in whioh criminal administration could 
be revised. Firstof all there was the writ 
of error and tbat was, until the time of 
Queen Anre, a mere matter of grace, but it 
became a matter of justice inthe third year 
of the reign of Queen Anne in misdemea- 
nours only. In cases of treason and felony 
it always wasa matter of grace. A writ 
of error could be issued in India by the 
Supreme Court under clause 7, of the Charter 
of 1774. Thenthere was the writ of cer- 
-ficrart, but that must always be before a 
trial and the Supreme Court in India was 
empowered to issue it under same limitations, 
The third was the writ of vinari de nove; 
fhat related totrials by Jury where the 
Jury gave aneimperfect verdict anda retrial 
was ordered, ‘but they were not concerned 
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with that. The fourth was the Court of 
Crown Cases Reserved under that Aot by. 
which the accused had no right of appeal, 
but Judges sould refera difficult question 
of Jaw to other Judges. Writs of errur 
had now been abolished, but be Isid emphasis 
on the fact that the right of appeal as 
such in criminal -cases came into existence 
in 1907 by the Criminal Appeals Act. 

[Mr. P. R. Das, who held Mr, Manuk’s 
brief at this stage, conceded that there was 
no inherent right of appeal. | 

Continuing the Advocate-General said the 
next question was: Could the powers which 
were conferred by Letters Patent and by 
section 9 of the Charter Act be taken away 
hy legislation? He submitted the provisions of 
clause 41 of Patna Letters Patent expressly 
said so; and their Lordships in the last Full 
Bench case [Parmeshwar Ahir v. Emperor 
(2)] had admitted the right of the 
Governor-General in Gouncil to legislate in 
respect of the jurisdiction of the High 
Court by virtue of clause 41, apart from any 
other consideration. 

He then cited several authorities aud 
observed there seemed to he no doubt that the 
Governor-General-in-Couneil sould take away 
oases from the High Court. He oould take 
away a whole district from the High Court. 
He could take away classes of persons from 
the High Court, 

Coming to the question of the powers of 
revision, be said the Patna High Court had got 
the same powers as the Calcutta Court had 
and the Caleutta Court had no power with re- 
gard to these Tribunals. Besides, that power 
was subject to appellate jurisdiction and if 
there was no appellate jurisdiction there 
was no revision. 

Discussing the question of superintendence, 
the Advocate- General raid, by section 107 of 
the Government of India Act, the High 
Court’s power extended to all Courts for 
the time being subject to its appellate juris- 
diction. He had looked at that section very 
carefully and could „find no reference to 

‘territorial jurisdiction” in it. There was 
nothing in if fron? which their Lordships 
could «draw the inference that it was limited, 
as was suggested by his’ learned friend. 
The section in plain language said this, that 
all Courts, which were subject to the appel- 
late jurisdiction of the High Court, must 
also be subject to its superintendence, 
# 
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Appellate jurisdiction must ba established 
first; superintendence followad. What the 
section meant was the Legislature would not 
have constituted aCourt from which an appeal 
lay to the High Court without at the same 
time allowing the High Court the power of 
saperintendence. The Adyocate-General then 
proceeded to cite authorities, but said that be- 
fore doing so he wished to make just one 
remark, His learned friend had compared 
the tribuuals first of all with an opposi- 
tion to the High Court and secondly, with 
the Star Chambear—a not very apt desarip- 
tion in either case because in order to attach 
supervision, he surely must make this Court 
subordinate to the High Court. This Court 
was never intended to be a subordinate 
Court. The proper description of it was 
“independent tribunal.” 

He concluded his address by citing authori- 
ties and relying on a Bombay sase, which said 
that promptness and certainty should be in 
some measure accepted instead of judicial 
perfection. With regard to the Act itself, 
he said as a measure of emargency there 
was nothing whatever to say against it. 
Persons tried under this Act had a regular 
trial. The trial was final. They were 
tried by three Commissioners and there 
was no delay. They were only doing in 
an emergency what was done in 1857 and that 
Act of 1857 might be used to-day. It had 
never been repealed. His final submission was 
that there was no appeal to this High Court, 
unless that appeal was definitely given by 
some legislative authority. No appeal was 
given by any legislativa‘authority. The appeal 
had been direstly and distinctly taken away. 
There was no right of revision and thera was 
noright of supervision and although doubtless 
the High Court was jealous of its rights and 
anxious to supervise jurisdictions which were 
within its territorial limits, even a High 
Court, where it was restristed by an Ast of 
Parliament or by an Act of competent Legis- 
lature, would not take unto itself a juris- 
diction which had not been conferred on it, 

Mr. P, R. Das replief on behalf of the 


Applicant. N . 
JUDGMENT, - 
Mirme, ©. J.—The question for 
determination in this case is whether 


of superiu- 
the 2 pro» 


this Court has any powers 
~tendence or reyision over 
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ceedings of a Special Tribunal consisting of 
three Commissioners appointed by the Gov- 
ernment of Bihar and Orissa to try certain 
criminal offences under powers granted by 
Act IV of 1915 known as the Defence of 
India (Criminal Law Amendment) Ast. 
Two points have been argued before us. 
The first is that the Defense of India 
Act does not, when properly interpreted, 
purport to create Courts which shall not be 
subject to the superintendence of the High, 
Court. The second is that it was not 
competent to the Governor-General in 
Council to create Courts of criminal juris- 
diction which should net be subject to the 
superintendence of the High Court and if 
and in so far as the Aot purports to do 
so, it was ultra vires. The Act in question 
was a temporary measure passed after the 
outbreak of the war to secure the public 
safety and the defence of British India 
and for the more speedy trial of sartain 
offences.” Its operation was to cease six 
months after the termination of the war, 
and one of its main objects undoubtedly 
was to secure the speedy trial of certain 
of the more serious classes of offences 
which were regarded as particularly un- 
dasirable in times of emergency. It provides 
that the Governor-General in Council may 
make rules for securing the public safety and 
the defence of British India iand further 
enables the Local Government by order in 
writing to direct that any person, accused 
of anything which is an offence under 
any of such rules or of any offence 
punishable with death or transportation or 
imprisonment far seven years, shall be tried 


‘by a Court composed of threes Commia. 


sionera to be appointed under the Act, of 
whom two at least shall havea oertain 
specified legal qualifications and whose 
judgments shall be final and conclusive, 
and subject to any rules made by the 
Local Government the procedure to be 
followed by the Commissioners in trying 
accused persons is to be that of the Code 
of Criminal Proczdure, 1895, for the trial- 
of warrant cases by Magistrates. The 
7th section provides that the Oode 
of Criminal Procedure, where inconsistent 
with the special procedure prescribed bY 
or under the Ast, shall not gpply to the 
proseedings of the Commissioners, Section 
8 provides ; 


* 
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“(1) Notwithstanding the provisions of 
the Code of Criminal Procedure, 1898, 
or of any other law for the time being in 
force, or of anything having the forse of 
law by whatsoever authority made or done, 
there shall be no appeal from any order 
or sentence of Commissioners appointed 
under this Act, and no Court shall have 
authority to revise any such order or sent- 
erce, or to transfer any case from such 
, Commissioners, or to make any order under 
section 491 of the Code of Criminal 
Procedure, 1898, or have any jurisdiction 
of any kind in respect of any proceedings 
under this Ast. i 

“(2) Nothing in sub-section (1) shall be 
deemed to affect the power of the Governor- 
General inConnsil or the Losal Gov- 
ernment to make orders under section 
401 or 402 of the Code of Criminal 
Procedure, 1898, in respest of persons 
sentenced by Commissioners under this 
Act.” 

Section 11 provides :—~ 

“No order under this Act shall be 
called in question in any Court, and no 
suit, prosecution or other legal proceeding 
shall lie against any person for anything 
which is in good faith done or intended 
to be done under this Act” 

In October and November last what are 
known as the Bakr-id riots ocourred in 
this province and on the 7th November 
1917, in exercise of the powers conferred 
by the Act, Commissioners were appointed 
by the Local Government of Bihar and 
Orissa for the trial of persons under the 
Act in the disiricts of Gaya and Patna, 
In January this year the petitioner was 
tried for and convicted of the offence of 
dacoity by the Tribunal so appointed and 
was sentenced to undergo 7 years’ trans- 
portation under sestion 325 read with 
section 59 of the Indian Penal Code and 
the rents and profits of his property were 
declared forfeit to Government during 
that period, subject to such provision for 

. his family and dependents as Government 
should think fit to allow. He now peti- 
tions this Court to exercise its powers of 
superintendence over the said Tribunal and 
{o set aside the conviction, on the grounds 
(1) that thg provisions of the Defence of 
India Act are beyond the legislative 
competency of the Governor-General] in 
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Counoil, (2) that the Act is invalid as 
it involves the abrogation of functicns 
essential to the operative existence of 
this High Court and of all other High 
Courts, (3) that the trial of the petitioner 
was not under the provisions of the Code 
of Uriminal Procedure but under certain 
rules framed by the Government of Bibar 
and Orissa, which rules are wholly wlira 
vires. These are the main grounds, but 
several others are set out in the affidavit 
upon which the petition is based, alleging 
irregularities in the conduct of the trial 
such as the wrongful admission of evidence, 
failure to give due weight to evidence on 
behalf of the petitioner, the severity of 
the sentence, eto. 

The grounds upon which we are asked 
to interfere assume that the Tribunal creat- 
ed under the Act was one which by the 
provisions of the Act itself was not subject 
to the powers of superintendence or revision 
of the High Court, and this is the real 
ground of somplaint. But as it was son- 
tended in the course of the argument 
that the Defence of India Act, when 
rightly interpreted, left the powers of 
superintendence by the High Court un- 
touched, I propose first to deal with this 
argument. It was urged that as the word 
superintendence was not mentioned in the 
clauses of the Act above set out, it was 
not intended to create a Tribunal over 
which the High Court should have no 
powers of superintendence and that, in any 
sase as this was a penal enactment, the 
words were not sufiisiently explicit to 
warrant an interpretation which would 
exclude any sort of control by the High 
Court over the proceedings of the Com- 
missioners, I agree that if a statutory 
enactment is ambiguous and capable of 
two interpretations; one is entitled to take 
into consideration that there are certain 
consequences which it may be presumed 
the Legislature did not intend to bring 
about and to prefer A construction which 
would avoid such @onsequences rather than 
one ,which would lead to them. See 
Vacher and Sons Itd. v.. London Society of 
Oompositors (3). Lam unable, however, to 
discover any ambiguity or obsgurity in 
tke sections in question and with every 

(3) (1913) A. O. 107 at p. 121;62 L. J. K. B. 282; 
107 ka. D. 722; 57 S. J. 75; 29 T. L, R. 73. 
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desire to uphold the jurisdiction of this 
Court, I am unable to find any express or im- 
plied intention in the Act to create a Tribunal 
which should be subordinate to this or 
any other existing Court. It seems to 
me to be quite clearly expressed by the 
language of the Act that the desision of 
the Commissioners should be final and 
conolusiye and that no other Court should 
have any powers of interference either by 
way of appeal, revision orin any other way 
whatsoever. In my opinion the wording of 
the Act is incapable of any other inter- 
pretation. 

It remains to consider. whether the 
Governor-General in Counail had power to 
create Courts which should not be subject 
to the superintendence of the High Courts. 
The Defence of India Ast received the 
assent of the Governor-General on the 
19th March 1915. The present Government 
of India Act of 1915 (Sand 6 Geo. V, o. 61), 
which consolidated and re-enasted the pro- 
visions of earlier Statutes relating to the 
powers of the Governor-General in Counsil 
and the jurisdiction of the High Courts, 
‘did not come into operation until nearly a 
year later on the Ist January 1916, and 
this High Court was constituted by Letters 
Patent dated the 9th February 1916 issued 
under powers conferred by the last mentioned 
Act. Before that date the High Court at 
Calcutta exercised jurisdiction over tkis 
province It is necessary therefore to turn 
to the earlier Statutes regulating the powers 
-of the Governor-General in Council and 
more particularly the Indian Counsils Act 
1861 (24 and 25 Vict. c. 67) and the Indian 
High Courts Act, 1861 (24 and 25 Viet. o. 104) 
and the Letters Patent constituting the High 
Court at Calcutta, to ascertain whether the 
Governor-General in Council had power to 
pass the enactment in question. 

In the case of Parmeshwar Ahir v. Emperor 
(2), decided by a Full Bench of this Court 
in February last, 16 was contended that the 
Governor-General had no power to create 
by legislative enactment new Conrts of 
justice in India and that the provisions of 
the Defence of India Ast purporting* to do 
so were ultra vires. The judgment in that 
case dealt at length with the history of the 
powers ‘conferred by successive Acts of 
Parliament from early times upon the 
‘Governor-General in Council and decided 
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that the Indian Legislature had power 
to create new Courts of Justice in India. 
I see no reason after further consideration 
to modify the opinion which I expressed 
in that judgment and it is not necessary 
to deal at length again with the history 
vf this subject, but the point now raised 
as to the powers of superintendence of 
this Court was not directly argued or de- 
termined in that case. 

At the time when the Defence of India 
Act was passed, the powers of the Indian 
Legislature were derived from the Indian 
Councils Act, 1861. Section 22 enacted that 
the Governor- General in Counsil should have 


- power to make lawsand regulations for rapeal- 


ing, amending or altering any laws or regula- 
tions whatever now in fores or here- 
after to be in force in the Indian terri- 
tories now (or hereafter)* under the 
dominion of Her Majesty and to make laws 
and regulations for all persons, whether 
British or native, foreigners or others, and 
for all Conrts of Justice whatever and for 
all places and things whatever within the 
said territories.” The powers here conferred 
are clearly wide enough in themselves to 
cover the oase under consideration, but the 
section contains certain limitations which, it 
is contended, when read with the Indian 
High Courts Act, 1861, and the Letters 
»Patent put it out of the power of the Indian 
Legislature to soreate any Criminal Courts 
which shall not be subject to the superintend- 
ence of the High Court. The limitations 
imposed by section 22 on the powers there 
granted provide that the “Governor-General 
in Council shall not have the power of 
making any laws or regulations which shall 
repeal or in any way affect any of the 
provisions of this Act............0P any pro- 
visions of any Aot passed in this present 
session of Parliament or hereafter to be 
passed in anywise affecting Her Majesty’s 
Indian territories or the inhabitants there- 
of.’ A few days later the Indian High 
Courts Act, 1861 (24 and 25 Viet. o. 104) 
was passed abolishing the Supreme and 
Sudder Courts and providing for thee 
establishment of High Courts by Letters 
Patent in Bengal, Bombay and Madras, 
and section 9 provides that each of the 
o 


Words in brackets added by 55 @56 Vict. ©. 14, 
gac. 3. . 
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High Courts to be established under the 
Act shall bave and exercise all such 
sivil, criminal and other jurisdiction, original 
and appellate, as Her Majesty may by 
such Letters Patent as aforesaid grant and 
direst.,.... and save as by such Letters 
Patent may be otherwise direcind and subject 
and without prejudice to tbe legislative 
powers in relation to the matters aforesaid 
of the Governor General of India in Counsil 
the High Court to be established in each 
e Presidency shall have and exercise all jurisdic- 
tion and every power and authority what- 
soever in any manner vested in any of the 
Courts in the same Presidency abolished 
under this Act at the time ofthe abolition 
of such last mentioned Courts.” Section 
15 of the came Act provides that “each of 
the High Courts established under this Act 
shall have supérintendence over all Courts 
which may be subject to its appellate jurisdic- 
tion,” 

It was argued on behalf of the peti- 
tioner that the powers of superintendence 
conferred by section 15 sonld not be taken 
away by an Act of the Indian Legislature, 
such powers being conferred by an Act passed 
in the same session of Parliament as the 
Indian Councils Act and consequently, by 


reason of the proviso in section 22 of that. 


Act, placed beyond the control of the 
Governor. General in Council. The Defense 
of India Act, however, does not purport to 
take away any existing powers of superintend- 
ence but merely to create a new Court 
which shall be independent of the High 
Court. The superintendence conferred on 
the High Courts by section 15 was sonfined to 
superintendence over those Courts which are 
subject to the appellate jurisdiction of the 
High Court, whereas the Tribunal over 
which superintendence is now asked for was 
by the very Act which created it subject 
to no appellate jurisdiction whatever. It 


” ig said, however, that by the Latters Patent 


the High Courtat Calcutta and subsequent- 
ly this High Court are each constituted a 
Court of Appeal from all the Oriminal 
Oourte within the Provinces of Bihar and Orissa 
and, therefore, the High Courts acqnired 
powers of superintendence which could not 
be interfered with by any act of the Indian 
L&gislature. The Indian High Courts Act does 
not mention wat Courts shall be subject to the 
appellate jurisdiction of the High Court and 
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does not anywhere expressly limit the legisla- 
tive powers over all Courts conferred on the 
Governor-General in Council by the Indian 
Councils Act, but by section 9 provides that 
“the High Court shall have such jurisdiction 
as Her Majesty by Letters Patent may 
grant and direct’, and save as by such 
Letters Patent may be otherwise directed 
and subject and without prejudice to the 
legislative powers of the Goveruor- General 
in Council confers upon the High Courts 
the jurisdiction formerly exercised by the 
Supreme ard Sudder Courts. it would 
appear, therefore, that in so far as jurisdiction 
is directly conferred on the High Courts by 
section 9 it is subject to the legislative 
powers of the Indian Counsil, and in so 
far as it is left to be conferred by Letters 
Patent it is such as Her Majesty may 
thereby “grant and direct.” Clause 27 of 
the Letters Patent of 1865 provides that 
“the said High Court of Judicature at Fort 
William in Bengal shall be a Court of 
Appeal from the Criminal Courts of the 
Bengal Division of the Presidency of Fort 
William and from all other Courts snb- 
jest to its superintendence and shall exer. 
cise superintendence in such cases as are 
subject to appeal to the said High Court 
by virtue of any law now in force.” What 
is now the Province of Bihar and Orissa 
was in 1865 part of the Bengal Division 
and if this clause stood alone, there 
would be considerable force in the 
petitioner's argument that all the Criminal 
Courts in those territories must be deemed 
to be subject to the appellate jurisdiction 
cf the High Court and, therefore, subject 
to its powera of superintendence, but by 
section 44 of the same Letters Patent it 
was ordained and declared “that all the 
provisions of these Our Letters Patent are 
subject to the legislative powers cf tha 
Governor.General in Council exersised at 
meetings for the purpose of making laws and 
regulations and also of the Governor. General 
in eases of emergency under the provisions 
of an Act ofthetwenty-fourth and twenty. 
fifth years of our Reign, Chapter 67, and 
may *be in all respects amended and 
altered thereby.” °No words could, in my 
Opinion, more clearly express the intention 
of “directing”? within the meaning of 
clause 9 of the Indian High Courts Act 
that the powers granted to the High Court 
e 
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by the Letters Patent were subject to the 
Legistative powers of the Governor-General 
in Council which he already possessed by 
virtue of section 22 of the Indian Coun- 
cils Act. There is therefore nothing in- 
consistent either in the High Courts Act 
or in the Letters Patent with the exercise 
of these powers. It shonld be observed 
further that the Letters Patent do not 
purport to confer a new power on the 
Governor-General but merely to preserve 
existing powers. To meet this 
difficulty the learned Counsel for the petitioner 
was driven to contend that clause 44 was 
ulira vires, and a passage was referred to 
in the judgment of Sir Richard Coush, C. J., 
. in Queen v. Geruld Meares (4) in support 
of this contention. I think the meaning 
of that passage is merely that clause 44, 
in so far as it recognised and retained 
the legislative powers over all Courts 
already conferred on the Governor-General 
by Statute, was open to no objection, but 
if it purported to grant new powers not 
conferred by Statute it might create a 
difficulty. Having regard to the desision 
arrived at in that case it became un- 
necessary to determine this point, and the 
dictum referred to is certainly no author- 
ity for the contention that clause 44 is 
ultra vires. It seems to me that it was 
clearly competent to Her Majesty under 
the powers conferred by section 9 of the 
High Courts Act to direst by Her Letters 
Patent that the existing powers of the 
Indian Legislature over all Courts should 
remain unimpaired. It is conceded that 
the Iudian Legislature has power to create 
new Courts and that it ean also remove 
a territorial area from the appellate 
jurisdiction of an existing High Court, as 
was decided by their Lordships of the 
Privy Council in Empress v. Burah 
(1), but itis contended that it bas no 
power to create within the limits of the 
territorial jurisdiction of a High Court a 
new Court which shéll not be subject to 
the superintendence of the High Court. 
As already pointed out, the High Cpurt’s 
powers of superintendgnce are limited 
by the High Courts Act to Courts 
subject to its appellate jurisdiction [see 


(4) 14 B. L. R. 106 at p. 115; 22 W. R, Cr. 64, 


' 


N. 575; 19 0. L, J, 294. 
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Darbari Panjiara v. Bhathi Roy (5)]. 
There is no other statutory enactment 
granting powers of superintendence, nor ig 
there any Statute directing what Courts 
shall be subject to the appellate jurisdiction 
of the High Court. So far as any statutory 
enactment is concerned, itis left to the Indian 
Legislature under its general powers of passing 
laws and regulations for all Courts to 
determine this question: The Letters 
Patent themselves, which give the High 
Court appellate powers over certain other 
Courts, even if they be taken to be as 
binding on the Indian Legislature as an 
Act of Parliament, expressly deslare that 
their provisions shall he subject to the 
powers of the Indian Legislature. How 
then can it be said that the Indian 
Legislature has no power to _ direst 
which Courts shall and which shall not 
be subject to the appellate jurisdiction 
of the High Court and ineidentally to 
its powers of superintendence? In my 
cpinion the powers of the Governor-General 
in Council to pass the Defence of India 
Act, providing for the sreation of new 
Courts of criminal jurisdiction independent 
of the control or superintendence of the High 
Court, is clearly established. In Burah’s case 
(1) (ubi sup ) the quéstion for determination 
was whether the administration of civil and 
criminal justice, within a part of the 
territories over which the High Court 
at Caloutta exercised appellate jurisdistion, 
eould be removed by an Ast of the 
Governor Gereral in Council from that juris- 
diction and vested in such officers ag 
tke Lieutenant Governor might appoint. 
In delivering tbe judgment in that case 
Lord Selbourne caid: “The question, therefore, 
is whetker an exercise of the legis- 
lative power of the Governor-General in 
Council purporting to exclude the jurig. 
diction of the High Court within these 
particular districts is inconsistent with any 
of the provisions of 24 and 25 Vict. a, 
104, Now it appears to their Lordships 
from the express terms of the Ast 24 ard? 
25 Vict. o. 104 that (unless there should 
be anything to the contrary in the Letters 
Patent under whioh the High Court 
is established) the exercise of jurisdié 
tion in any part of Her Majesty's Indian 

(5) 28 Ind. Cas. 883; 41 C. 915 at p. 922; 18 C. W, 
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territories by the High Courts was 
meant to” be subject to and not to be 
exclusive of the general Legislative power 


of the Governor-General in Council as 
to all Courts of Justice whatever.” In 
a later passage in the same judgment 


when considering the effect of the 9th 
section of 24and 25 Vict. e. 104, Lord 
Selbourne says: “The authority of the Indian 
Legislature over the jurisdiction of the 
High Courts (so far at all events as the 
exercise of that authority might be con- 
sistent with Her Majesty’s Letters Patent) 


is here distinctly recognised.” I have 
already pointed out that tbere is no 
express enactment of Parliament which 


limits the exercise of the powers of the 
Indian Legislature in the direction in 
which they have been exercised in the 
present case, and I am unable to find 
anything in the Letters Patent themselves 
inconsistent with the exercise of such 
powers. On the contrary those powers are 
there distinctly saved. 


I may refer here briefly to the Govern- 
ment of India Act, 1915, and to the 
establishment of this High Court by His 
Majesty’s Letters Patent of the 9th 
February 1916. Section 106 of the Act 
declares that the several High Courts are 
Courts of reccrd and provides that they 
shall have such jurisdiction, original and 
appellate, and all such power and authority 
as are vested in them by Letters Patent 
and subject thereto such jurisdiction power 
and authority as are vested in them at 
the commencement of the Act. Here we 


- have a consolidating Act repealing previous 


Statutes, and it is legitimate to suppose 
that if the Legislature in 1915 considered 
ihat any part of the Letters Patent establish- 
ing the High Court at Caloutta was ultra 
wires, some effect would have been given 
to this view in the new Act. Section 107 
replaces section 15 of the former Act and 
declares that eash of the High Courts 


. shall have superintendence over all Courts 


for the time being subject to its appellate 
jurisdiction, This seems to me to con- 
template the establishment of Courts 
which do not fulfil the requirements of the 


section. Section 65 declares the powers 
of the Governor-General in Legislative 
Qoungil, Jt includes inter alia power to 


+ 
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make laws “for all persons, for all Courts 
and for all places and things within 
British India,” The limitations on that 
power are of similar import to those con- 
tained in section 22 of the Actof 186], 
and sub-section (3) provides that the 
Governor-General in Legislative Counsil 
has not power, without the. previous 
approval of the Secretary of State in 
Conncil, to make any law empowering any 
Court other than a High Court to sent- 


ence to the punishment of death any of 
His Majesty’s subjects born in Hurope 
or the children of such subjects or 


abolishing any High Court. The limited 
nature of the disability imposed by this 
sub-section is significant. The Fifth Sshedule, 
which enumerates the sections of the Act 
which may be repealed or altered by the 
Governor-General in Legislative Council, 
includes section 106 already referred 
to which deals with the jurisdiction of the 
High Courts. It appears to be clear from 
a perusal of this Act that the powers of 
the Indian Legislature over the High Courts 
and all other Courts in British India, 
except where expressly limited, are 
affirmatively recognised. The Letters Patent 
by which this High Court was established - 
do not materially differ from those of the 
High Court at Calentta. Clause 20 pro- 
vides that “the High Court of Judicature 
at Patna shall be a Court of Appeal from 
the Criminal Courts of the Province of Bihar 
and Orissa and from all other Courts sub- 
jest to its superintendence and shall exer- 
cise appellate jurisdiction in such cases 
as were immediately before the publication 
of these presents subject to appeal to the 
High Court of Judicature at Fort William 
in Bengal by virtue of any law then in 
force, or as may after that date be des- 
lared subject to appeal to the High Court 
of Judicature at Patna by any law made 
by sompetent legislative authority for 
India.” Caluse 41 declares that “all the 
provisions of these eOur Letters Patent 
are subject to the Legislative powers of 
the Governor-General in Logislative Coun. 
cil... oand may be in all respects amended 
and altered thereby.” It does not appear 
from the Letters Patent constituting this 
Court and the Act of of 1915 unter which 
they were issued that this Court aan claim 
any Powers of superintendence which 
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were denied tothe High Court at Cal- 


cutta, 


I have dealt thus far with the E 


tion of tbe Statutes and the Letters 
Patent without reference to the numerous 
desisions which were called to our atten- 
tion during the course of the argument, 
It wonld serve no useful purpose to dis- 
vussa each of those cases in this judgment, 
as many of them throw very little light 
upon the matters now in controversy. There 
are, however, apart from the decision of 
"the Privy Counsil in Burah’s case (1) 
already referred to, many decisions of 
the High Courts of this country where 
the powers of the Indian Legislature to 
amend or alter the clauses of the Letters 
Patent have been recognized and upheld. 
In Runjit Singh v. Meherban Koer (5) 
Jackson, J., sitting as a member of a Full 
Bench of the Caloutta High Court said: “By 
the 41th clause, which only gives effeat to 
clause 9 of the Statute 24 and 25 Vict., 
the Letters Patent are expressly made 
subject in all particulars to the Legislative 
powers of the Governor-General in Coun. 
cil”, and decided that the Indian Legisla- 
ture had power by Act VI of 1871 to 
direct that appeals from Subordinate Judges 
and Munsifs where the subject matter 
was under Rs. 5,000 should lie to the District 
Judge and not tothe High Court notwith- 
standing slause 16 of the Letters Patent. 
In In re James Currie (7) it was held 
by Strachey, J., that the effect of clause 44 
was to make clause 18 as well as the 
other clauses of the Latters Patent subject 
to the Legislative powers of the Governor- 
General in Council and sonsequently that 
Ast V of 1872 removing the Province of 
-Sindh from the jurisdiction of the Bombay 
High Court curtailed the jurisdiction of 
the Judge of that High Court when sitting 
as Commissioner of the Insolvent Court 
notwithstanding clause 18 of the Letters 
Patent. Again in tbe case of Vasudeva 
Upadyaya v. Vesvaraja Thirthasami (8) the 
Madras High OQourt had to consider 
the effect of clause 588 of the Code of Civil 
Procedure then in force upon classe 15 of 
the Letters Patent, which directed that 


(6) 30. L. B, 801 ab p. 895; 8 C. 6621 Ind. Dec, 
(x. s.) 1005 (P. B.). 

(7) 21 B. 405; 11 Ind, Dee, (x. s.) 273. 

(8) 20 M 407, 7 Ind, Dec, (N. a) 289, = 
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an appeal should lie to the High Court 
from the judgment of a single Judge of 
the Court. One of the learned Judges, 
Benson, J., dealt at length with the 
Acts of 1861 and the Letters Patent and 
expressed an emphatic opinion that clause 
15 of the Letters Patent was snbject to tha 
Legislative powers of the Governor. General 
in Council and sould be amended thereby. 
Another case to the same effect ia that of 


Achaya v. Ratnavelu (9) and the same view” 


was expressed by Sir John Edge, C. J., and 
Tyrrel], J., in the Allahabad High Court in 
the case of Banno Bibi v. Mehdi Husain (10). 
There are other decisions of a similar 
nature, bat those quoted are sufficient to 
show that the High Courts of India have 
been unanimous in their opinion that the 
clauses of the Letters Patent do not control 
but are controlled by the Legislative 
powers of the Governor-General in Council, 

It wascortended, however, that the High 
Court has in fact exercised powers of 
superintendence in eases where it had no 
appellate jurisdiction. In one sense this 
proposition may be said to be well founded, 
There are three classes of oases which 
may be sonsidered, In the first place, 
superintendence has been exercised in cases 
which are not subject to appeal but the 
superintendence is cver the Court and its 
exercise is not confined to cases where a 
right of appeal lies to the High Court. 
Indeed it may be said that this special 
power of superintendence is not asa rule 
exercised in cases where there is an adequate 
remedy by other proceedings such as appeal 
or revision. lf the Subordinate Court is one 
from which an appeal lies to the High 
Court only in certain specified cases, then 
that Court is subject to the appellate juris- 
diction of the High Court, and that is 
sufficient to attract the power of superin- 
tenderse conferred by section 15 of the 
Charter Act and that power is exercised 
over the Subordinate Court in cases where a 


direct appeal does not lie [see In the matter . 


of John Thompson (11)]. Next where the 
High Conrt has powers of revision over 
Subordinate Coarts or where the power of 


(9) 9 M. 253; 10 Ind. Jur, 59; 3 Pa Dec, (x. a) 
73. 
a . 875; A, W. N. (1889) 70; 6 Ind, Dec. 
(N. : 
ay 6 B, L, R. 180; 14 W, R, 257, 


(20) 11 J 
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reference *to the High Court exists, this has 
been held to be a modified form of appeal 
and where this exists, the power of superin- 
tendence has heen exercised over the pro- 
ceedings of the Courts in question, A 
third class of cases. where superintendence 
is exercised although there is no appellate 
jurisdiction, arises where the power to 
superintend is conferred upon the High 
Court by the constituent act of the Sub. 
*ordinate Court. In this last class of cases 
the power of superintendence is independent 
of section 15 of the Charter Act. A few 
instances may be referred to by way of 
illustration. In Municipal Officer, Aden 
y. Ismail Hajee (12) a suit was instituted 
in the Court of the Political Resident 
at Aden for possession of immoveable pro- 
perty alleged to have been wrongfully 
seized by the defendant in the suit, who 
pleaded that he acted under the orders of 
the Political Resident bimself. Application 
was made to the High Court at Bombay 
to transfer and try the oase there, on the 
ground that a fair trial could not be obtained 
before the Political Resident in a case where 
his own conduct was questioned. By clause 
13 of the Letters Patent of the Bombay 
High Court that Court was given power to 
remove and to try and determine as a 
Court of extraordinary original jurisdic- 
tion any suit falling within the jurisdic- 
tion of any Court subject to its superin- 
tendence. It was contended that as the 
High Court at Bombay had no appellate 
jurisdiction over the Aden Court it had no 
powers of superintendence, The case turned 
not upon section 15 of the Charter Act, but 
upon Act II of 1864 which regulated the 
administration of justice at Aden. The pre- 
amble of the Act recited that it was ex- 
pedient to provide for the superintendence 
orerevision of certain judgments and pro- 
ceedings of the Resident which were subject 
to no superintendence or revision except in 
so far as they were subject to appeal to 
Her Majesty in Council. It then directed 
that no appeal should lie tothe High Court 
at Bombay from any decision or order of 
the Resident, bnt provided for a reference 
¿hereto in a large number of cases and 
gave the High Court power to frame rules 


(12) 80 B. 246; 3 0. L. J. 5; 3 A. L. J. 53; 100, W. 


N. 185; 8 Bom. L. R. 4;1 M. L. T. 1; 16 M, L, J. 78; 
23 I, A. 88; 8 Bar. P. O, J, 901 (P. O.), 
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regulating the practice and procedure of the 
Resident’s Court. Lord Macnaghten in 
delivering their Lordships’ judgment held 
that this was sufficient superintendence to 
comply with slanse 13 of the Letters Patent. 
In dealing with the contention of the appel- 
lant that the powers of superintendence and 
transfer granted by section 15 of the Charter 
Ast were confined to cases where there was 
appellate jurisdiction and that the superin- 
tendence mentioned in the Letters Patent 
upon which depended the power of removal 
should be restricted in a similar sense, 
Lord Macnaghten pointed ont that “the 
power to transfer contained in the Charter 
Ast has nothing todo with the power of 
removal conferred by the Letters Patent 
and the Letters Patent make superintendence, 
not appellate jurisdiction, the condition of 
exercise of the power of removal which 
the High Court at Bombay has put in 
fores.” Pirbhat Khimj: v. Bombay, Baroda ond 
Central India Railway Oo. (18) is another 
case to the same effect, where the power 
of transferring a case from the Bombay 
Small Canse Court was asserted by the 
High Court not under the Charter Aot 
but under olause 13 of the Letters Patent, 
and not on the ground that it had appellate 
jurisdiction but on the ground that it had 
certain powers of superintendence cons 
ferred by the Acts constituting the Small 
Cause Courts, It is quite clear that cases 
of this nature afford no authority for the 
proposition that the power of superintendence 
conferred by sectizn 15 exists where there 
is no appellate jurisdiction. This view 
was clearly expressed by Mookerjee and 
Beachoroft, JJ. in Darbari Panjiara v, 
Bhathi Roy (5). Cases where the High 
Court has exercised superintendence over. 
the proceedings of Magistrates acting under 
section 145 of the Criminal Procedure 
Code were also relied on by the petitioner. 
These oases afford instances of both the 
first and second of*the three classes of 
eases above referred to. Appeals to the 
High Court are provided by the Criminal 
Procedure Code from the Sessions Judge 
or Additional Sessions Judge and to a 
more limited extent from the Presidency 
Magistrate, but not from the “Courts of 
inferior Magistrates. The High Court, how- 


(13? 8 B. H. O. R. O. C, J. 59, 
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ever, has by sestion 435 powers of revision 
over the proceedings of any inferior Criminal 
Coart within the local limits of its jurisdic- 
tion, and to this extent such inferior 
Courts are subject to a modified form of 
appeal to the High Ovnrt. And although 
the proceedings of Magistrates acting under 
section 145 and certain other sections are 
exempted from the revisional powers of 
the High Court conferred by the 435th sec- 
tion, nevertheless the High Court has 
exercised the power of superintendence 
over the proceedings of the inferior Courts 
purporting to act under the exempted 
sestion, the Court itself being in the sense 
indicated subject to the appellate jurisdic- 
tion of the High Court, This exersise 
of jurisdiction under the powera given by 
section 15. of the Charter Act, in my 
opinion, may be justified on the grounds 
stated and does not militate against the 
general proposition that the section confers 
the right of superintendence only over 
Courts subject to the appellate jurisdiction 
of the High Court, 

An examination of the cases in which 
the High Court has interfered where 
orders have bsen passed under section 
145 and the other excepted seations shews 
that the right of interference is only 
exercised where the orders made were in 
fast made without jurisdiction or when 
the Subordinate Court had refused to 
exercise its jurisdiction. In sach cases it has 
been held that the orders were not in fact 
made under those sections at all and the mere 
fact that they purported to be made in com- 
pliance therewith does not make them so. 
The restrictions imposed by sestion 435 
(3) in such eases do not apply, In 
Burbullubt Narain Singh v. Luchmeswar 
Prosad Singh (14) the judgment of Prinsep and 
Ameer Ali, JJ., shews that in the opinion 
of these learned Judges the powers of the 
Indian Legislature were beyond question, but 
it was held that the effect of sestion 435 
was not entirely to-deprive the High 
Court of its jurisdiction over orders 
purporting to be made under section 145. 
That case was decided. in 1898 when 
the present Criminal-Prosedure Code had just 
some into force, but section 435 was expressed 
in the sathe terms as the sorresponding 
(14) 26 C. 188; 30, W. N. 49; 13 Ind. Dec. (xN. s.) 
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section of the Code of 1882, and following 
earlier cases it was held that if the 
order challenged were without jurisdiction, 
the mere fact of the order purporting to 
be made under one of the excepted sections 
would not bring it within these sections so 
as to debar the exercise of powers under 
section 15 of the. Charter Act. In Ananda 
Chandra Bhnttacharjee v. Oarr Stephen (15), 
decided under the Code of 1882, a similar 


view was expressed by Sir W. Comere 


Petheram, ©. J., who said: “The mere state. 
ment that an order is made under sestion 
144 (one of the excepted section), if it is not 
such an order as is contemplated by the 
section and could not be made under it, 
does not make if an order under that 
section and consequently any Court having 
jurisdiction to review orders under section 435 
would not be prevented from doing so by 
the proviso to that section, because the 
order under review, though headed under 
section 144, was not in fact made under 
that sestion at all.” In the former of the 
two cases jast referred to, the order was 
not interfered with as it was held to have 
been properly made under section 145, but 


the right of interference asserted and 
upheld in that case was based upon 
section 15 of the Charter Act. In the 


latter case the right to interfere was asserted 
both under section 435 of the Code which 
gave powers of revision and under section 
15 of the Charter Ast, but in neither case 
nor indeed in any of the oases called to 
our notice where orders of the class now 
under consideration were questioned 
does it clearly appear by what chain of 
reasoning the inferior Court was assumed 
to be subject to the appellate jurisdiction 
of the High Court. I have already ex: 
pressed my opinion thatthe inferior Court 
heing in some respects subject to the powers 
of revision by the High Qourt, there was 
a modified right of appeal from that Court 
to the High Court. But there is another 
view by which the same result may be 


arrived at. This isthe view urged bythe ° 


learned Counsel for the petitioner to which 
I referred in an earlier part of this judg 
ment. By clause 20 of the Letters Patent 


this High Court is constituted a Court of ® 


Appeal from the Criminal Cogrts of tho 
Province. Section 6 of the Criminal Procedure 
(15) 19 C., 127; 9 Ind. Dec, (x, s.) 680, ° 
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Code enumerates the five classes of Criminal 


-Courts in British India in addition to the High 


Courts andthe Courts constituted under any 
law other than the Code for the time 
being in force. The High Court aan, 
therefore, exercise all the power incident 
to appellate jurisdiction including superin- 
tendence over those Courts, except in so 
far as that jurisdiction is excluded by 
competent legislative authority. The fact 
that some of the attributes of appellate 
jurisdiction are removed does not remove 
the others and unless the Ccurt is expressly 
declared to be entirely removed from 
the appellate jurisdiction of the High 
Court, the power of superintendence at 
least remains, This is the contention put 
forward on behalf of the petitioner, 
If it be correct it would justify the High 
Courts in assuming that their powers of 
superintendence under the Charter Act 
can be exercised in the cases last consider- 
ed. I prefer to express no opinion on 
this point, for it is clear to my mind 
that there is a vast difference between a 
oase where a residuum of appellate jurisdic. 
tion remains and a case like the present 
where the Court never was from its 
inception subject. to any kind of appellate 
jurisdiction whatever. In the one case 
the appellate powers conferred by the 
Letters Patent are not entirely excluded. 
In the other case they never existed and 
unless it is to be held that the powers 
granted by Letters Patent cannot be 
altered or re-amended by the Indian 
Legislature, there never was from the very 
first any appellate jorisdiction or jurisdic. 
tion of any sort which the High Conrt 
could exercise in the present oase. 

It is instructive to consider the view 
taken of section 15 of the Charter Act 
when it first came before the High Court 
for onsideration. Bhyrub Ohunder v., 
Shama Soonderee Debea (16) was one of 
the first cases, if not the first, in which 
this section was considered. It came 
before the High Court at Caloutta in 
1866 [Bhyrub Ohunder v. Shama Soonderee 
Debea(16)]. It was arent suit in which the 


a order of the Deputy Oollestor had been 


reversed on appeal to the Gollestor. 
Applisatiog was then made to the High 


@l6) 6 W. R. Act X Rulings 68, 
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Court to set aside the order of the Cal- 
lector under its powers of superintendence, 
on the ground that under Act X of 1859 
the appeal lay not to the Collector but 
to the Zillah Judge and the former had, 
therefore, acted without jurisdiction. The 
Court, consisting of Norman and Jackson, 
JJ., set aside the Collestor’s order, hold- 
ing that they had jurisdiction to interfere on 
the ground that the Collestor’s Court was one 
over which at the time of the passing of the 
Charter Ast the Sudder Court possessed 
appellate jurisdiction which the High Court 
inherited. This was followed in 1567 
by the oase of Gopal Singh v, Oourt of 
Wards (17), That was a sase in which 
a summary decree for rent had been 
obtained in 1851 under Regulation VI of 1796 
against the petitioner’s father. After various 
unsuccessful attempts to execute the decree 
and after the death of his father fresh 
execution proceedings were commenced 
against the petitioner as heir in 1866 in 
respect of ihe same debt and he was 
arrested and lodged in prison. Had the 
decree been obtained under the provisions 
of Act X of 1559, there would have been 
no doubt as to the jurisdiction of the 
High Court but under the law existing 
in 1851 when the decree was obtained, 
the Collector was not subject to the 
appellate jurisdiction of the Sudder Court, 
The case was admittedly one calling for 
interference if the High Court had power 
to entertain it, but the majority of the 
Court consisting of Norman, Seton-Karr 
and Jackson, JJ., refused to interfere under 
section 15 of the Charter Act, solely on 
the ground that the Court over which 
superintendence was claimed was not 
subject to the appellate jurisdiction of the 
High Court. The majority of the Court 
in that case appear to have resisted in 
an examplary manner the temptation to make 
bad law in a hard ease notwithstanding the 
dissent of one of their number. . 

It may perhaps be possible here and 
there amongst the voluminous reports of 
easés decided by the various High Oourts 
to find some ingtance of the exercise of 
superintendence which might be difficult 
to justify on the ground af appellate 


(17) 7 W, R. 480, 
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jurisdiction, but I am satisfied that the 
result of considered opinion is that the 
power of superintendence granted by the 
löth section of 24 and 25 Vict. a. 
104 depends upon appellate jurisdiction in 
one or other of the forms already indicated. 
I am also satisfied that it is within the 
legislative powers of the Goverror- General 
in-Vouncil to amend or alter the Letters 
Patent and to . direct that a partioular 
Court shall not be subject to the appellate 
jurisdistion of the High Court, thereby 
removing a condition whichis essential to 
the exercise of the power of superinten- 
dence granted by the Charter Act. 

Before sonsluding this judgment I think 
it is desirable to say a word concerning 
one of the points raised in the petition, 
although no argument in support of it 
was addressed to us on behalf of the 
potitioner. The grounds upon which we 
are asked to .interfere are contained in 
the petition’ and are set ont in the earlier 
part of this judgment. The third ground 
alleges that the trial was not under the 
provisions of the Code of Criminal Proce- 
dure but under certain rules framed by the 
Local Government, and that the! same are 
ultra vires. These rules were not discussed 
at the hearing, but were put in by the 
learned Advocate-General in order to oom- 
plete the record. They are contained in 
Notification No. 2392.0 issued by the 
Lieutenant-Governor of Bihar and Orissa 
in Council, dated the 27th September 1915. 
The Notification prescribes rales of procedure 
for trial by Commissioners appointed under 
the Act. The rules modify in some 
respects the procedure provided by the 
Code. On reading these rules | am unable 
to find that they exceed in any particular 
the powers conferred on the Losal Govern- 
ment by the Defence of India Act. That 
the Lieutenant. Qovernor in Council has 
power to alter or amend the Criminal 
Procedure Code can hardly be questioned, 
and as the rules préscribed by the local 
Government are in my opinion clearly 
authorised by the Defence of India Act, 
I find that the rules in question are not 
ultra vires but valid and binding? I would, 
therefore, reject this petition on the ground 
that this Court has no jurisdiction to superin- 
tend the proceedings of the Commissioners 
appointed ander the Defence of India Act. 
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MuLLI OK, J.—I agree with thg learned 
Chief Justice that we have no power to 
interfere. 

I think it is necessary at the outset 
to consider what is meant by jurisdiction 
in the High Courts Act of 1861 and in 
the Letters Patent granted in 1862 and 
1865 to the Calcutta High Court. Jurisdia- 
tion in its larger sense is the right to 
determine some jural relation between the 
parties; in its narrower sense ib may mean the 
power to do a certain thing after the 
Court has taken sognisanee. In the former 
sense jurisdiction may be classified with 
reference to (1) parties, (2) subject- 
matter, (3) locality, and (4) peouniary 
valuation. With reference to each of these 
heads the Court may exercise original 
and appellate jurisdiction, ordinary or 
extraordinary, as the case may}be. 

The Supreme Court which was constituted 
by Act of Parliament had no appellate juris- 
diction. It had a local original jurisdistion 
with referense to subject-matter, while 
the Sudder Dewani and Sudder Nizamat 
Adalats, which were the Company’s Courts 
and were established by the Aot of 
the Indian Legislature had a local and 
general appellate jurisdiction over the 
Company’s Courts. 

It i, I think, quite clear that the 
jurisdiction conferred upon the High Courts 
by the High Courts Aot was jurisdiction 
in the wider sense, In one view appeal, 
revision, reference and superintendence are 
all different forms of the exercise of appel- 
late jurisdiction [Ohappan v. Motdin Kutt? 
(18) and Shew Prosad Bungshidhur v. Ram 
Chunder Haribux (19)]. In another view 
each of these is a different head of 
jurisdiction. So if has been held that 
revisional jurisdiction is not necessarily 
a part of appellate jurisdiction, for a 
Court which has uo appellate jurisdiction 
over another may still exercise revisional 
jurisdiction over it [Sarat Chandra Singh v. 
Brojo Lal Mukerji (29)]. In my opinion 


revision and superintendence are incidents ° 


of appellate jurisdiction, which term ig 
used in this wide sense in the High 
Courts Ast. 


(18) 22 M. 63; 8 M. L, d. 231; 8 2 ` 
na ; 8 Ind. Dee. (x. a) 
(19) 28 Ind. Cas. 077; 41 0, 323, 

(20) 30 C. 986, 
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Learned Counsel on behalf of the 

petitioner goes farther and contends that 
the appellate jurisdiction of the High Court 
of Patna on the criminal side, as defined 
in clause 20 of the Letters Patent, extends 
over all Criminal Courts within the Pro- 
vince independently of the right of appeal, 
revision, reference or superintendence. It 
will be necessary to examine this sonten- 
tion more fully at a later stage. 
. let us next examine what superintendence 
means in section 15 of the High Courts 
Act. Under that section the High Court 
has superintendence over all Courts, which 
may be subject to its appellate jurisdiction. 
This was a new jurisdiction so far as 
the Supreme Court was conserned, but not 
so with regard to the Suddar Adalats which 
by enactment were Courts of general 
superintendence over all inferior Courts, 
Governor of Bengal v. Mott Lal Ghosh (21). 
This jurisdiction was not ordinarily iu- 
tended to take the place of appeal or revi- 
sion, lt was intended thatthe High Court 
should ordinarily exercise this jurisdiction 
only when the inferior Court had wrongly 
declined jurisdiction or exceeded its jurisdic- 
tion. In Shiva Nathajt v. Joma Kashinath 
(22) the jurisdiction is thus described, 
“The superintending function is to compel 
the exersise of judicial authority on the 
subject and not beyond it; to define the 
subject by the elements compusing it and 
by reference to the prescribed or intended 
external conditions and to exact obedience 
to the law of procedure in gathering the 
materials for adjudication and in giving 
effect to them. It is no part of that 
funstion to substitute the opinion of the 
superintending Court for that of the 
Courts superintended in matters assigned 
by the Legislature to the cognisance of 
the latter. What it oan exach is a real 
endeavour in good faith to apply the law.” 

But although these rules are of general 
application in cases of ordinary character, 
there is a small residue’ of jurisdiction 
*which the Courts have left undefined. So 
the Court has interfered (1) where an 
inferior Court has declined to inquire into 
the genuinenesss of an assignment, Greesh 


(21) 20 Ind. Gas. 81; 41 O. 178; 17 C. W. N. 1253; 
18 C. L. J. 452; 14, Or. L. J. 821. 

(22} 7 B.3%i; 7 Ind. Jur, 656; 4 Ind. Doc (N.s) 
229 (P. B.). 
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OChunder Lahooree v, Kasheessuree Debia (23), 
(2) where a Court has declined to exercise 
its power of restitution, Gobind Coomar 
Ohowdhry v, Kisto Coomar Chowdhry (24), 
(3) where a Collector acting as a rent 
Court has madea wrong order transferring 
a decree for execution to another Court 
a Singh Deo v. Taranath Mukerjee 

25). 

The case of Parmessar Singh v. Kailas. 
putt (23) recently decided in this Court, 
doss not seem to me to conflict with the 
above oases. It merely lays down what 
class of errora tha High Coart will 
ordinarily sorrest with reference to orders 
made under section 145, Criminal Procedura 
Code. 

But the general superintendensca oon- 
ferred by section 15 of the High Courts 
Act is different from the superintendence 
spoken of in clauses 13 and 27 of the 
Latters Patent of 1865. Thus in Pirbhai 
Khimjt v. Bombay, Baroda and Central India 
Railway Co. (13) it was held that although 
the Bombay High Court might not have 
appellate jurisdiction in its strict sense over 
the Bombay Presidency Small Cause 
Court, yet as it bad a limited superintend- 
ence, if was sufficient to give it power 
to transfer suits under the extraordinary 
original jurisdiction conferred by clause 
13 of the Ləttera Patent of the Bombay 
High Court. To like effect is the decision 
of Lord Macnaghten in Municipal Officer, 
Aden v. Ismail Hajee (12) in regard to the 
right of transfer of a suit from the Court 
of the Resident of Muscat. It was there 
held that the power of transfer within 
the meaning of clause 13 did not depend 
on appellate jurisdiction as did the power 
of superintendence under section 15 of the 
High Courts Act. A limited power of 
superintendence fo make rules for regulat- 
ing practice was held sufficient to give 
jurisdiction under elause 13 of the Letters 
Patent. 

The question before us is whether this 
general superintendence can be exercisad 
by the High Court at Patna over the 

(23) 8 W. R. 26. ° : 

(24) 7 W. R. 520; B. L. R. Sup. Vol. 714. 

(25) 9 C. 205; 12 O.L. R 861; 971 A. 174,65 
Shome L. R. 130;4 Sar. P. C.J. 392; 6 Ind, Jur. 
547; 4 Ind. Dec. (yn. s.) 846 (P. C.). 


(26) 35 Ind. Cas. 80]; 1 P., L.J. 336; 1 iP. L. W, 
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Tribunal by whom the petitioner was con- 
` vioted. 

This Court has already desided that the 
Tribunal is a Court which the Indian 
Lagislature was competent to create by 
the Dafence of India Ast of 1915. It 
was clearly a Criminal Court. It was 
acting judicially and the right of superin- 
tendence extends over all Courts acting 
judicially, provided the other conditions 
of section 15 of the High Courts 
Act are satistied. Sə it has been held 
that the High Court has superintendanca 
overa Oollestor, who isa Revenue Officer, 
when he refuses to refer a coase under 
section 18 of the Land Acquisition Act, 
Administrator- General of Bengal v. Land 
_ Acquisition QOollector (27); and again where 
a Settlement Officer who is ordinarily a 
Revenue Officer has dirested while acting 
judisially the prosecution of a person for 
an offence against public justices, it has 
been ruled that he is a Court subjast to 
the superintendence of the High Oourt, 
Har Prasad Das v, Emperor (28), 

Therefore this High Court has superin- 
tendence, unless it gan be shown that the 
Tribunal is not subject to the Court’s 
appallate jurisdiction. 

The learned Advocate-General contends 
that where there is no power: of appeal, 
revision or raferenca, there wean ba no 
appellate jurisdiction. Parsons, J., in In re 
Rattansse Purshottum (29) went farther and 
held that even the power to entertain re- 
ferences and to exercise original criminal 
jurisdiction in certain circumstances did 
not give appellate jurisdiction so as to 
attract the operation of sestion 15 of the 
Charter Act. On the other hand, it has 
been held in the Caleutta High Court 
that reference is a modifed form of 
appeal. The learned Advosate-General 
does not press the view of Parsons, J., 


but ‘admits that a Court is subject 
to appellate jurisdi¢tion if there is 
a right of appeal, revision or referenas 


from it, howsoever limited in extent. Learned 
Counsel for the .petitioger would extend 


(27) 12 0. W. N. 241. 

(28) 19 Ind. Cas, 197; 49 O. 477; 17 C. L. J. 2£5; 17 
C. W. N. 647; L4 Or, L. J. 197 (F. B3. 

(29) 24 B., 474; L Bom, L. R. 849; 12 Ind Dac, 
(x.s ) 845, . 


68 


INDIAN OASES, 993 


the jurisdiction still further and urges 
that under clauze 27 of the Uatters Patent 
of the Caleutta High Oourt which defines 
its criminal appollate jurisdiction, the High 
Court has appellate jurisdiction over every 
Criminal Court within the Province regard- 
less of the right of appeal, revision or 
reference. 

In my opinion this last view is sorrast. 
The clause does not sonfer the rigat of 
appeal; it leaves the right of appeal to be? 
controlled by the Legislature; it is an en- 
abling provision which gives the Court juris- 
diction to try such appeals as the Lagisla.- 
tura may direct it to try. This was the 
sanss in which the corresponding clause 
regarding oivil appallate jurisdiction in 
the Lotters Patent of 1855 of the Caloutta 
High Court was construed by the learned 
Judges in funjit Singh v, Meherban Keer 
(6). 

It is true that sestion 15 ofthe High 
Courts Act doses noi define appellate jarvis- 
diction though it might have dona s3, but 
the object of the Ast was that the Crown 
should by Letters Patent grant jurisdio- 
tion and direst tha exercise of powers and, 
in my opinion the intention of the Letters 
Patent was that criminal appellate juris- 
distion should extend over (L) all Criminal 
Coarts within the pravince, (2) all other 
Courts (namely, Courts outside the Province 
or Courts other than Criminal Courts) 
subjest to its superintendence. In part 
therefore that jarisdiction was founded ona 
territorial basis. 

This being so, has the Government of 
India enasted that the Court under considera- 
tion is not subject to the superintendense 
of the Higa Court; or that it is not subject to 
the High Courts appellate jarisdiction; if 
so, is such legislation «lira vire: in either 
respect? A 

In my opinion the Daəfenss of India 
Act does enact expressly that the High 
Court shall have nsither superintendence, 
nor appellate jurisdiction. I am also of 
opinion that the enactment was within the 
powers of the Lagislature. 

It is cantended on bshalf of the pəti- 


tioner that the power of superintendence, 


is similar to the power of interference by 
writ of certiorari ani that the@Court will 
not assume that the power is taken away 
without an exprass Statute to that effect, 


“ap 


ap" 


e #boliticn 
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Rez vy.. Moreley (20). The answer to 
this is that here there is a Statute which by 
its eighth section clearly enacts that no 
Court shall have any jurisdiction of any 
kind in respect of any proceedings under 
this Act,in other words, the exclusion of 


jurisdiction is express. 


It also seems clear thatthe trial of the 
petitioner was the proceeding of a Court 
constituted under the Act, and it is not 


«seriously disputed that the proceeding was 


a proceeding under the Act. The only sub- 
stantial question is whether the Legislature 
in India acted ultra vires in enacting section $ 
of the Act. 

It is admitted that the legality of the 
Defence of India Act must be tested not 
by the Government of India Ast of 1915 
but by the Indian Counsils Aot of 13861. 
We mast see, therefore, whether sestion 22 
of this last mentioned Act authorises the 
Government of India to legislate so as to 
affect (1) section 15 of the High Conrts 
Act of 1861, -or (2) the Letters Patent 
granted to the Calcutta High Court in 
1865. 

Now section 9 of the High Courts Ast 
of 1861 (24 and 25 Viet. o. 1034) pro- 
vides that tbe High Court to be established 
at Fort William in Bengal shall have such 
sivil, criminal, admiralty and vice-admiralty, 
intestate and matrimonial jurisdiction, 
original and appellate, as Her Majesty may 
by Letters Patent grant and shall exercise 
such powers and authority in relation to 
the administration of justice in the Presi- 
dency as Her Majesty may direct, subject 
to such directions and limitations as to 
the exercise of original, civil and criminal 
jurisdiction beyond the limits of the Presi. 
dency towns as may be prescribed by the 
Letters Patent. In the second part of the 
section it is provided that unless the Letters 
Patent have otherwise directed in the 
matter of jurisdiction and exercise of 
power and authority, the new High Court 
is to have all the power and authority 
vested in the Supreme Court, Sudder 
Dewani Adalat and the Sudder Nizamat 
Adalat at Calcutta at the time of the 
of thcse Courts, This second 
part also enacts that subject to the Legis- 
lative po@ers of the Governor-General 


(20) (1760) 2 Burr. 1040 at p. 1041; 1 Black, 23]; 
97 ©. R. 696. 
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in Council in relation to the matters afore- 
said, that is to say, jurisdiction, power and 
authority in the administration of justice, 
the High Court isto have and to exercise 
the jurisdiction, power and authority of the 
abolished Courts. 

16 is contended that the Legislative powers 
of the Governor-General are saved only 
in respect of such powers as the abolished 
Courts had, and not as to any new powers 
that have been conferred by the Latters 
Patent upon the High Court. 

It is further argaed that the power of 
superintendence under section 15 of the 
Act was a new power and therefore no 
Ast of the Governor-General in Counoil 
sould in any way, whether directly or in- 
directly, affect the Court’s power to superin- 
tend the proceedings of the Tribunal now in 
question. 

Now although in Queen v. Gerald Mears (4) 
Couch, CO. J., was of opinion that the le- 
gislative powers of the Governor-CGaneral 
were limited to what has baen called the 
inherited powers of the High Courts and 
although the same view was taken by Markby, 
J., in Feda Hossein, In the matter of (31), 
the weight of authority is, I think, against 
tbis view. In Runjit Singh v. Meherban 
Koer (6) their Lordships of the Calentta 
High Court were of opinion that the 44th 
clause of the Letters Patent of 1665 only 
gives effect to clause 9 of the High Courts 
Ast of 1861 and that the Letters Patent 
are expressly made subject in all particu- 
lars to the Legialative powers of the Gover- 
nor-General in Council. To like effect is 
the desision of their Lordships of the 
Madras High Court in Achaya v. Ratnavelu 
(9) and in Vasudeva Upadyaya v: Visvaraja 
Thirthasamt (8) and in Chappan v. Moidin 
Kutti (18) which was approved by their 
Lordships of the Calcutta High Court in Shew 
Prosad Bungshidhur v. Ram Chunder Haribux 
(19). To like effect also ig the decision of 
their Lordships of the Bombay Court, 
James Ourrie, In,re (1), Finally if my view 
of the decision be correct, the matter seems 
consluded by the jaodgnent of their Lord- 
ships of the Privy Council in Empress v. 
Burah (1). 

With the greatest respest to the learned 
Judges of the Calcutta High Court who 


(31) 1 O. 431; 1 Ind. Dec. (xN. s.) 270. 
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were of opinion that the powers of the 
Governor-Ganeral in Council were saved 
only in respect of the inherited powers, I 
do not think this result follows upon the 
grammatical construction of sesticn 9, Sach 
a restriction would seem to be unreasonable 
and it could not have been intended that 
while the Government of India was 4 
Legislature with plenary powers to alter 
or modify every jurisdiction or authority 
which was formerly exersised by the 
abolished Courts and re-granted by the 
Letters Patent, a limitation could have 
been placed upon their powers in respect 
of an infinitesimal part of the Court’s 
jurisdiction and authority. In a sense every 
jurisdiction and authority conferred by the 
Letters Patent upon the High Court was 
a new jurisdiction, for the Court was a 
new Court. It could not have been the 
intention of Parliament that in order to 
examine the validity of an act of the 
Indian Legislature affesting the High 
Court’s jurisdiction an inquiry should be 
set on foot in every case as to whether 
the jurisdiction and power affected by the 
Legislature was old or new. 

~ It was said by Markby, J., in Feda 
Hoesen, In the matter of (81) that 
sections 1] and 138 vf the High Courts 
Act of 1&61 show that the intention of 
Parliament was to put a limitation on the 
authority of the Governor-General in 
Council in regard to the matters dealt 
with in section 9, With great respect I 
am unable to follow the learned Judge's 
argument, Section 9 enasts that the Indian 
Legislature shall be competent to modify 
the jurisdiction and powers conferred by 
the Letters Patent upon the Court as a 
whole. Section 11 enacts that the previ- 
. ous legislation relating fo the Judges of 
the abolished Courts will be applicable as 
far as possible to the Judges of the new 
. Court. This had reference to matters not 
covered by section 9 and, therefore, it was ne- 
aessary fo give a direction that the legislative 
power of the Government of India was saved 
in these matters. Section 13 created a new 
power in the High Ceurt, namely, that 
of constituting by its rules Benches ` for 
the exercise of original and  appallate 
jurisdiction, This also was not a matter 
covered by section 9, which related only 
to the jurisdiction and powers of tha whole 
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Court, therefore in respect of fhis new 
power it was nesessary to save the powera of 
the Govarnment of India also. 

In my view therefore the Indian Legis- 
lature, thongh it had no power to amend 
or modify or repeal section 15 of the 
High Courts Act of 1861, had power to 
affect. the operation of that section by 
depriving the Court of superintendence 
and appellate jurisdiction in ragard to a 
particular inferior Court, 

This view is supported by the PESAN 
tion concerning the Presidency Small 
Cause Courts. By sastion 6 of the Pre. 
sidency Small Cause Courts Act of 1882 
it was enacted that the Small Cause Court 
shall be deemed to, be a Court subject to 
the superintendenca of the High Court 
of Judicature at Fort William, within the 
meaning of the Letters Patent dated the 
28th day of Desember 1865 and within 
the meaning of the Code of Civil Pro- 
cedure, and the High Court shall have in 
respect of the Small Cause Court the same 
powers as if had under the 24th and 25th 
Vistoria, section 15, in respest of Cours 
subject to its appellate jurisdiction. As was 
observed by Jenkins, O. J., in Shew Prosad 
Bungshidhur v. Ram.Ohuader Haribuz (19), the 
effect of this enactment was to sonfer the 
power of superintendence upon the High 
Court in respect ofthe Small Cause Court, as 
also appsllate jurisdiction within the mean- 
ing of the Letiers Patent. In the view 
I take if might perhaps be said that the 
section merely affirmec for the sake of 
greater caution a pre existing power. 

It would thus appear that the High 
Court has superintendence where it has 
appellate jurisdiction and it has appellate 
jurisdiction where it has superintendence, 
If the Legislature can sonfer superintend- 
ence so as to attract the operation of 
section 15 of the High Courts Act, then 
I ses no reason why it cannot take 
away the same superintendense either 
direstly by express words or indirectly by 


cutting down the Court's appellate juris-° 


diction. 

Bat even if ib be admitted that the 
legislative powers of the Government of 
India are limited to interference wi 
only the inherited powers, if geems to me 
that the power of superintendence being 
inherited from the Sudder Nizamat Adalat, 
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section § of the Defence of India Ast 
was validly enacted. It is unnecessary 
in the view I take to pursue this view 
of the ease further than by drawing atten- 
tion to the constructions of the Sudder 
Nizamat Adalat 1806.1847, which repeatedly 
assert the right of general superintendence on 
the part of a superior Court over an inferior 
Court not only in administrative but jadicial 
matters. Thus in Constrastion No. 722, 
dated 12th October 1832, the Court wrote 
to the Registrar of the Nizamat Adalat of 
the Western Provinces as follows, “the 
Magistrate is authorized under the general 
powers vested in him by the regulations 
as a superintending anthority over his 
assistant to revise proceedings of the latter 
without an appeal’. So again by No. 730 
dated 2nd November 1832, the Court observ- 
ed that the Commissioner was competent by 
the general powers vested in him to revise 
the Magistrate’s sentence or order and to 
alter or amend it if it was illegal. Although 
since the High Court has preferred to base 
its right of suparintendence on section 15 
of the Ast and Sabordinate Courts no 
longer claim superintendence over the 
judicial acts of inferior Courts, the above 
constructions of the Sudder Nizamat 
Adalat show that the power of superin- 
tendence was well recognised even before 
the High Courts Act dama into opera- 
tion. l 

In my opinion, therefore, section 15 of 

the High Courts Ast merely re-states the 
existence of an old power the exercise of 
which ia liable to control by the Indian 
Legislature. 
_ in tne alternative I hold that the Indian 
Legislature had power under section 9 of 
the Act, and independently of clause 44 
of the Litters Patent of 1665, to legislate 
not only in respect of the inherited powers 
but to modify the Letters Patent in all 
matters, and that by controlling the pro- 
visions of the Letters Patent as to appellate 
jurisdistion the Legislature can affect seation 
*15 of the Aot. 

In pressing the opposite view the line 
of argument adopted by learned Counsel 
has been as follows: (1) section 9 of the 
High Courts Act gives the Indian Lagis- 
lature authorigy to interfere with inherited 
powers and not with the Loatters 
Patert. 
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(2) clause 44 of the Lettera Patent, 
which is the only authority which gives 
the Indian Legislature power to modify 
the Letters Patent, is wholly ultra vires 
because 

(a) the Letters 
the Act, and 

(b) Her Majesty being herself a delegate 
cannot delegate her powers to the Gov- 
ernment of India; 

(3) if clause 44 is not wholly ultra vires 
it is intra vires only as to the inherited 
powers: 

(4) the Indian Legislature has no power 
to modify section 15 of the High Courts 
Act. 

I have already expressed my opinion as 
to the powers of the Indian Legislature in 
respect of sections 9 and 15 of the Act. 

I propose next to examine the gon: 
tention that the Letters Patent form part 
of the Act. 

It is argued that the Letters Patent 
are rules possessing the force of statutory 
authority and that they are intended to 
supplement the Act, thongh they may not 
ba actually a part of the Act. In my 
opinion it is quite clear that the Letters 
Patent are not part of the Act. Notwith- 
standing the dictum of Franks, J., in Beebee 
Muttra, In the goods of (32), Couch, C. J., in 
Queen v. Gerald Meares (4) was clearly of 
opinion that the Letters Patent were not part 
of the Act. Russel, C. J., declined to 
accept the view of Franks, J., and we 
must take it that so far as the Calcutta 
High Court is concerned, it has been 
definitely decided that the Letters Patent 
do not form part of the Act and that 
even if the legislative powers of the Go- 
vernor-General are limited to the latter 
part of sestion 9, the jurisdiction of the 
Governor-General to modify and alter the 
jurisdiction of the High Court vested in 
him by the Letters Patent remains free 
and unfettered, Madhyb Chunder Poramanick 
v. Raj Ooomar Doss (33). This power of the 
Governor-General {is based upon section 22 
of the Indian Councils Aob of 1861. If 
does not arise from clause 44 of the 
Letters Patent, which merely states the 
law as ib stood and reiterates -for the 
sake of greater caution the power 


(34) Mort, Montr, 191; 1 Ind. Dec, (o. s.) 116, 
(33) gh B, L. B, 76; 22 wW, B. 370, 
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of the Governor-General to modify the 
terms of the Lətters Patent, if he so 
chooses. 

Then as regards the other objection to 
clause 44, I am not impressed by the 
arngment that Her Majesty being a 
delegate of the Imperial Parliament in the 
matter of the Letters Patent could not 
herself delegate to the Government of 
India the power of defining the juris- 
diction of the High Court. Her Majesty 
was not in any sense a delegate. She 
had plenary powers to grant jurisdiction 


and to make rules for its exercise. 
Section 22 of the Government of India 
Act of 1861 gave the Government of 


India power to modify those rules, pro- 
vided the Government of India did not 
affect or modify any Imperial Act passed 
in or since 1861, 

| am of opinion therefore that clause 
44 was not in any respect ultra vires. 

It follows, therefore, that it was open to 
the Government of India to modify the 
Letters Patent and to declare that the 
Tribunal under consideration was not sub- 
ject to the appellate jurisdiction of the 
High Court. 


If the power of superintendence is «a 
new power which the Legislature in India 
cannot take away, yet that Legislature may 
by removing a Court from the High Court’s 
appellate jurisdiction exclude the Conrt’s 
superintendence. 


As to the meaning of appellate juris“ 
diction I have already expressed my 
opinion. As I have already said, the 
learned Advocate General’s contention is 
that there oan be no appellate jurisdic- 
tion where there is no appeal, reference 
or revision, Although sections 15 and 16 
of the High Courts Act do not express- 
ly say that appellate jurisdiction may 
refer toa local or territorial jurisdiction, 
I think having regard to the terms of 
section 9 we must look to the Letters 
Patent for the meaning of the term. 


Clause 27 of tha letters Patent of 
1865 gives appellate jurisdiction to, the 
High Court (a) over all Criminal Courts of 
the Bengal Division and (b) *over all 
Courts subject to its superintendence. 
The clause is wider than the correspond- 
ing clause of 1852, in whioh criminal ap- 
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pellate jariadiction over Courts outside the 
Bengal Division was based on, right of 
appsal to the Sudder Nizamat Adalat. 

The Tribunal under consideration being 
a Criminal Court in the Bangal Division, 
the High Court is a Court of Appeal 
from it. In the view that I havealready 
expressed above, this power of entertaining 
appeals subject to the provisions of tha 
Legislature is suffisient to confer ap- 
pellate jurisdiction. Can the Legislature 
then remove a Court from the Highe 
Court’s appellate jurisdiction? I think it 
gan, 

It has been held in Baleshwar Bas 
garki v. Bhagirathi Dass (34) that the 
Governor-Ganeral has authority under 23 
and 29 Vict. œo. 15 to transfer territory 
from the Central Provinces, which ara 
not subordinate to a High Court, to the 
jarisdistion of the Caleutta High Court, 
It has also baen held that in the Santal 
Pargannas by reasons of Ach XXXVITof 
1855 the Court of the Sub Divisional 
Offizxer ig not subject to the appsllate 
jurisdistion of the High Court, the Com- 
missioner of the Division being the High 
Court for that araa, Darbari Panjiara vy. 
Bhathi Roy (5). Also that under sestion 
5 of the Santal Pargannas Regulation of 
1872 while suits over Rs. 1,000 in value 
are subject to the cava ntend eis of tha 
High Court [Serdari Shav. Hukum Ohand 
(35)], suits under that amount are excluded 
from the jurisdiction of tha Courts established 
under the Bengal Civil Courts and thera- 
fore also of the High Court, Maha Prasad 
Singh v. Ramini Mohan Singh (36). Tha oase 
of Empress v. Burah (1) also fully resogniseg 
tha Indian Lagislature’s power to affsat the 
High Coart’s appallate jurisdistion. 

I think, therefore, that the Lagislature oan 
affest the High Court’s appallate jurisdiction 
by adding or removing territory or, while 
leaving the territorial limits unshanged, by 
enacting that the High Court shall have 


ns such  jarisdiction over a  particalar 
Court. 
(34) 33 C. 704; 120. W.N. 657; 7 O. L, J. 593. 
(33) 22 fal. Cas. 983; 410.873, 130 W y 632. 
(35) 25 Ini Cus. 431, 42 O LLG; 27 M L a 157% 
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It is also to be noticed that the Letters 
Patent of 1862 contain no clause correspond- 
ing to clause 44 of the Letters Patent of 
1865 and the inference I draw from thia 
omission is that the power of the Governor- 
General to legislate in respect of the pro- 
visions of the Letters Tatent was recognised 
in 1865 merely by way of ‘greater caution, 

It may be contended that if sould not 
have been. intended by Parliament that 
while section 9. gave no’ power to amend 
fection 15, the Government of India could 
by modifying the appellate jurisdiction cf 
the High Court indirectly bring about such 
an amendment. In my opinion section 22 of 
the Indian Councils Act; 1861, is not a bar 
to such a sourse bennuse sach legislation 
would not affeot section 15 of the High 
Courts Act, The power of superintendence is 
not taken away in the abstract; it is ‘only 
excluded regarding a particular Court. 

Moreover, such indirect attacks on a 
Conrt’s jurisdiction have not been unknown., 

Take for example the case of the Insolvency 
Court created by Parliament. The Court, 
isa Tribunal independent of the High Court 
bat the Judges of which are appointed from 
among the Judges of the High Court and 
the jurisdiction of which is affected by the 
rules which bind the jurisdiction of the 
Judges of the High Court. So it has been 
held that although the Insolvency Court, 
under the Act of Parliament by which it 
was constituted, has jurisdiction outside the 
Bengal Division, the Judges of that Court 
having no jarisdiction by.the Letters Patent 
beyond the limits of that division are unable 
to entertain an application from a person 
resident beyond that jurisdiction, James 
Currie, In re (7). 

To sum up, therefore, the position appears 
to me to be this:— 

-(1) Whenever any Court within the 
terrjtories defined in section 27 of the Letters 
Patent of 1865 acted judicially, the High 
Court had superintendence under section :5 
of the High Courts Act of 1591 indepen- 
dently of any right to interfere in appeal, 
revision or cn reference. 

- (+) The power of superintendence being 
an inherited power, the Indian Legislature 
had by reason of section 9 of the High Courts 
Act power to modity or amend section 15, 

(3) If thes power was not an inherited 
power, then the Indian Legislature had autho- 


INDIAN OASES. 


(1912 


rity under section 9 of the High Courts Ast, 
read with section 22 of the Indian Councils 
Act of 1861, to modify tte Letters 
Patent as regards every jurisdiction and 
power conferred by if ard therefore also 
as regards the appellate jurisdiction of the 
High Court and thus indirectly to control 


. the operation of section 15 of the High 


Courts Ast. 

(4) Clause 44 of the Letters Patent was 
not ultra vires in any respect; but apart 
from clause 44 the Indian Legislature had 
authority to modify the Letters Patent. 

The result is that I find that section 8 
of the Defence of India Act was validly 
enacted and this High Court has no power 
to interfere. 

Imam, J.— The petitioner Sheo Nandan Singh 
having been convicted under section 395 of 
the Indian Penal Code by a Tribunal com- 
posed of three Commissioners appointed 
under the Defence of India (Criminal Law 
Amendment) Act, moved this Court on the 
18th of February last, when the following 
order was passed: — 

“Let notice be served upon the Government 
Advocate to show cause why this Court 
should not interfere under its power of 
appellate or revisional jurisdiction or its 
power of superintendence under sestion 107 
of the Government of India Act”, 

The vital qnestion in the disposal of the 
petition, therefore, is whether this Court 
has any power of interference, be it appel- 
late, revisional, or of superintendence. Section 
8, clause (1), of the Defence of India Act is 
us follows:— 

“Notwithstanding the provisions of the 


Code of Criminal Procedare, 1898, or of any 


other law for the.time heing in force, or 
of anything having the force of Jaw by 
whatsoever authority made or done, there 
shall be no appeal from any order or sentence 
of Commissioners appointed under this Act 
and no Court shall bave authority to revise 
any such order or sentence, or to transfer 
any case from such Commissioners, or to 
make any order under rection 491 of the 
Code of Criminal "Procedure, 1893, or have 
any furisdiction of any kind in respect cf any 
pr. ceedings under this Act”. 

A perusal of this section shows that the 
following powers have been expressly excluded 
from all Courts in India with reference to 
Commissioners appointed under the Act; (1 ) 

| 
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to hear an‘appeal, (2) to exercise any powers 
of revision, (3) to transfer any case, (4) to 
make any directions of the nature of habeas 
corpus and (5) to have any jurisdiction of 
any kind in respect of any proceedings under 
this Act. 

It is contended for the petitioner that 
exclusion of interference under this sestion, 
though extensive, is not exhaustive. The 
words or have any jurisdiction of any 
kind in respect of any proceedings under 
this Act” have been the subject of much 
discussion in the hearing of this Rule. A 
possible construction of these -words has 
been suggested to be in the nature of ejusiem 
generis and that the words under notice should 
be construed to limit the exclusion to powers 
of such character as are enumerated in 
the rest of the sestion. This might have 
been a possible view if the concluding passage 
in the section were less unambiguous than 
it is. The use of the word “any” in the 
three places in this passage governing jurisdic- 
tion and character of jurisdiction with re- 
ference to all proceedings under the Ast 
leaves no ronm to doubt that the framers of 
this Act “intended the section and have in 
fact so worded it as to be exhaustive. The 
meaning of the section is to be gathered from 
its language, which is also evident from the 
special character of Act 1V of 1915 whioh 
provides for a special mashinery to secure 
public safety and the defense nf British 
India by the more speedy trial of certain 


offences. In dealing with the sestion it 
is not relevant to the issue to dwell 
upon the policy that promoted this 


legislation. I am here concerned with 
Anterpreting the let'er of the law: and in 
construing the Act as a whole it is 
impossible for me to holl that seetion 8 
of the Defense of India Act (IV of 1915) 
does not exclude with referance to the 
Commissioners all and every kind of 
jurisdiction that this Court exercises over 
the Criminal Courts in the Province of 
Bibar and Orissa. I am, therefore, of 
opinion that the words of exclusion son- 
tained in this section gmbrace not only 
the appellate and revisional jurisdiction of 
this Court over the Commissioners bit also 
power of superintendense, which is oue of 
the ways in which this Court exercises its 
jurisdistidn over inferior Courts, It has 
been contended for the petitioner that if 
@ 
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the Governor-General of India in Legislative- 


Council intended to take away the power 
of superintendence from the High Court, the 
word “superintendence” would haye been 
expressly used in framing the exclusion con- 
tained in thesestion. Reliance has been placed 
for this contention on Rex v Moreley (80), 
R. v. Jukes (37) and ER. v. Plowright (38). 
As | understand these cases, it appears to me 
that the negation of the power to issue 
a writ of certiorars must be in express 
terms and not necessarily by the use of 
any particular word or phraseology. It 
must bs admitted that the power in question 
is for the benefit of the subject and unless 
and until the negation is plain and 
unambiguous, if must be held to continue 
to exist. As I have already held the language 
of section d of the Defence of India Act 
is so clear and explicit in exlension of the 
powers of interference that it must be 
held to negative every kind of jurisdiction, 
be it appellate, revisional 
intendence. I must, therefore, hold that 
so long as the Act is not ultra vires of the 
legislative powers of the Governor-General 
of India in Council, conferred upon him by 
Parliamentary Statutes or by some antho- 
rity that has the same force as an Aot. 
of Parliament, section 8 of the Dafense, 
of India Act doas doprive this Court of 
the powers of superintendence over the Com-- 
m'ssionsrs. The next sontention for the 
patitioner is that even if it be sonseded that 
section 8 of the Defence of India Ast, 
1915, is exhanstiva, it was not competent for 
the Legislative Counsil of the Governor- 
General of India to pass such an Act. 
For this contention reliance was placed on 
sestion 22 of the Indian Counsils Aot of 
1861, sections 9 and 15 of the High Courts 
Act of the same year and on clause 27 
of the Letters Patent of 1855 issued to the 
Caloutta High Court. It may be mentioned 
here that at the time the Defence of India 
Act of 1915 was passed, the Latters Patent of 
this Court had not come into existence and 
that for the present case the Calontta Letters 
Patent have to be referred to. 


It is pressed upon our consideration that 


the Indian Legislature is not a Sovereign 
authority and being subject to the aonatrol 
of the King in Parliament, suffers from 


_ (87) (1800) 8 T. R. 542; 101 E. R. 1536; 6 R. R 445, 
: (88) (1686) 3 Mod. 94; 87 E. R. 60! 
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constitutional incapacity to pass any legis» 
lation which is in odntrayention of the 
limitations imposed upon ib by Parliamentary 
Statutes. It is not denied that the Act 
of the Imperial Parliament which created 
the Indian Legislature has placed certain 
restrictions on its powers, nor can it be 
disputed that within such statutory limita- 
tions the powers of the Governor-General 
of India in Council are supreme. 
question then is whetherthe Indian Legis- 
lature in enacting section § of the Defence 
éf India Act has transgressed the limits 
imposed upon it. Section 22 of the Indian 
Councils Act of 1861, 24 and 25 
Vict. 0, 67, confers extensive legislative 
powers on the Governor-General of india in 
Council, provided that among other limita. 
tions mentioned therein any provisions of 
any Act passed in fhe Session of Parliament 
in which the Councils Act was passed 
or any Act passed thereafter be not 
contravened. The Indian High Courts Act of 
1861 (24 and 25 Viet. 6. 104) was passed in 
the same session of Parliament and it is right- 
ly sontended that the powers of the Governor- 
General of India in Council conferred by the 
Indian Councils Act of 186), howeverextensive, 
cannot contravene the statutory provisions 
contained in the High Courts Act of 1861. 
Two sections of the last Act have been relied 
upon by Mr. Manuk for the proposition 
that the Defence of India Act of 1915 is 
inconsistent with the provisions of the Indian 
High Courts Act. These sections are, as 
mentioned above, 9 and 15. I will deal with the 
latter first. It provides that eaoh High 
Court established under this Act shall have 
superintendence over all Courts which may be 
sftibject to ita appellate jurisdiction. Section 
107 of the Government of India Act (5 and 
6 Geo. VY) in substance makes a similar 
provision. On the construction of section 
15 of the Indian High Courts Act of 1861 
or section 107 of the Government of India 
Act of 1915 there is no difference of opinion, 
and the plain meaning of the sections is 
that a Court which is subject to the appellate 
jurisdiction of a High Court isa Court over 
which that High Court has superintendence, 
In other words, the power of superintendense 
is co-existent with appellate jurisdiction, but 
what is meant by appellate jurisdiction is not 
expressed in either of these sections. This 
leads to the iSnstruction of section 9 of the 
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Indian High Courts Act of 1861. Much con- 
troversy has raged round the meaning and 
purport of this section, which runs as 
follows: — 


“Each High Court to be established under 
this Ast shall have and exercise all such 
civil, criminal, admiralty and vice-admiralty, 
testamentary, intestate and watrimonial 
jurisdiction, original and appellate, and 
all such powers and authority for and in 
relation to the administration of justice in 
the Presidency for which it is establised 
as Her Majesty may by snch Letters 
Patent as aforesaid grant and direct, subject 
however to such directions and limitationa 
as to exercise of original, civil and criminal 
jurisdiction beyond the limits of the Presi- 
dency towns as may be prescribed thereby: 
and save as by such Letters Patent may 
be otherwise directed and subject and 
without prejudice to the legislative powers 
in relation to the matters aforesaid of the 
Governor General of India in Coungil, the 
High Court to be established in eash 
Presidenoy shall have and exercise all jurisdic. 
tion and every power and authority whatsoever 
in any manner vested in any of the Courts 
in the same Presidency abolished under 
this Act at the time of the abolition of 
such last mentioned Courts”. 


It is contended for the petitioner that this 
section is divisible into two distinct and 
separate parts and that the first part 
deals with the oreation of High Courts 
with jurisdiction of various kinds which 
may be granted and the exercise of which 
may be directed by Letters Patent. 
Under the second part, it is contended, 
the newly ereated Courts were to exeraise 
jurisdiction that was vested in the Courts 
that were abolished by the Act and that 
with reference to such jurisdiction alone 
the powers of the Governor General of 
India in Council were saved. Shortly put, 
the argument is that the old powers could be 
interfered with by the Governor General in 
Counail but not the ney powers that were to 
be conferred by Letters Patent only... In other 
words, it is argued that jurisdiction eon- 
ferred* by the Letters ratent would he 
jurisdiction under tHe first part of the section 
and thos beyond the legislative control of 
the Governor-General of India ine Council, 
It may be noticed here that the seatiqn 
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itself does not say what appellate juris- 
diction means, but evidently the determina- 
tion of such jurisdiction has been left to 
the Letters Patent. It is, therefore, con- 
tended for the petitioners that the grant 
of appellate jurisdiction by Latters Patent 
would also determine the right of this 
Court to exercise superintendence over 
Courts subject to such jurisdiction. On 
the other hand, the learned Advocate- 
General who opposes the Rule contends 
that though the first part of the section 
deals with the establishment of High 
Courts and leaves the grant of jurisdic- 
tion and direction of its-exercise to the 
Letters Patent, nevertheless this is done 
without prejudice to the legislative powers 
of the Governor-General of India in 
Council subject to the provisions of the 
Letters Patent under which the High Court 
was established. The learned Advosate- 
General contends that the construction pnt 
upon this section by Mr. Manuk on behalf 
of the petitioner is a construction which 
is inconsistent with the decision of the 
Judicial Committees in the case of Empress 
y. Buroh (1). Lord Selborne who deliver- 
ed the judgment of the Committee 
expressed their decision in these words:—~ 
“The ninth section of 24 and 25 Vict. 
a. 104 expressly says that eaoh of the 
High Courts shall within its own Presi- 
dency have such civil, criminal and other 
jurisdiction ‘as Her Majesty may by her 
Letters Patent grant and direct’ and 
“save as by euch Letters Patent may be 
otherwise directed and subject and without 
prejudice to the legislative powers in 
relation to the matters aforesaid of the 
Governor-General of India in Connail? 
the High Court in each Presidency shall 
have all the jurisdiction of the former 
Supreme and Sudder Courts abolished by 
section 8 The authority of the Indian 
Legislature over jurisdiction of the High 
Courts (so far as at all events such 
exercise by that authority might be con- 
sistent with Her Majesty’s Letters Patent) 
is here distinetly recognised.’ In another 
place in the same judgment there is the 
following passage: “Now it appears #o their 
Lordships from “the express terms of the 
Act 24 and 25 Vict. o 104 .that 
(unless there should be anything to the 
gontrary inthe Letters Patent under which 
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the High Court is established) the exercise 
of jurisdiction in any part of Her 
Majesty’s Indian territories by the High 
Courts was meant to be subject to, and not 
to be exclusive of, the general legislative 
power of the Governor-General in Council 
as to ‘all Courts of Justice whatever.”” 


Mr. Manuk contends that the Jndicial 
Committee, when deciding the ease of 
Empress v. Burah (1), were construing 


sestion 9 of the Indian High Courts Act 
of 18:1 for the purpose of finding ont 
whether the Governor-General in Council, 
could remove any territories from the 
jurisdiction of a High Court and that the 
Committee was not giving its decision on 
the question whether the Governor-General 
in Council could, within the territorial 
jurisdiction of a High Court, deny its 
power of superintendence over a Criminal 
Court erected within such jurisdiction, I 
do not think that their Lordships of the 
Judicial Committee were construing section 
9 of the Act on the facts of that case 
alone. It appears to me that the son- 
struction placed upon this section by 
their Lordships covers the important con. 
stitutional issue raised by Mr. Manuk, and 
that is whether any jurisdiction exercised 
by a High Court is subject to the legis- 
lative control of the Governor-General] in 
Council consistently with the provisions of 
the Letters Patent. I am, therefore, eon. 
strained to hold that the legislative powers 
of the Governor-General in Council 
are saved by section 9 of this Statute, 
with the reservation that they should 
not be in contravention of the Letters 
Patent. ‘in this view of the law the 
Defence of India Act, I hold, ig not 
ulira vires of the legislative powers of 
the Governor. General in Council, unless 
it is shown that the provisions of the 
Defence of India Act are in contravention 
of the Letters Patent. With 
find out whether sush a contravention has 
occurred, it is necessary to examine the 
provisions contained in the Letterg 
Patent of 1865 granted to the Calcutta 
High Court, which was in force in Bihat 
and Orissa at the time the Defense of 
India Act of 1915 was passed. Mr, Manuk’s 
contention is that clause 27 of the Letters 
Patent defines the appellate jurisdiction 
of the High Court and that if his cop.» 
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struction, of that clause is correct, then 
the right of superintendence over a Criminal 
Court. situated within the territorial juris- 
diction of thia Court would be established, 
It is not denied that the Commissioners 
sitting at Gaya convicted the petitioner in 


their judicial capacity and formed a 
Criminal Court within the territorial 
jurisdiction of this Court. Mr. Mannuk’s 


argument is that under clause 27 of the 


Letters Patent the Commissioners were 
subject to the appellate jurisdiction of 
“this Court and that, therefore, under 
section 15 of the High Courts Act of 
1861 the powers of superintendence 
would exist and further that as these 


powers are derived from Parliamentary 
Statutes the Defence of India Act sould 
not extinguish them. Clanse 27 of the 
Caleoutta Letters Patent ef 1865 runs as 
follows :— ; 
-“And We do further ordain that the 
said High Court of Judicature at Fort 
William in Bengal shall be a Court of 
Appeal from the Criminal Courts of the 
Bengal Division of the Presidency of Fort 
William and from all other Courts sub- 
ject to its superintendence and shall 
exercise appellate jurisdiction in such cases 
as are subject to appeal to the said 
High Court by virtue of any law now in 
force,” 


‘Mr. Manuk argues that the words ‘Court 
of Appeal’ in this clause must be readin a 
more comprehensive sense than they apparent- 
ly imply and should be held to mean a Oonrt 
exercising powers of appeal, revision or 
of superintendence. He contends that his 
construction of the clauera is borne out 
bye instances where this Court has exercised 
ity powers of superintendence over COcurts 
from which no appeal lay. For this 
contention he relies on a Fall Bench 
desision of this Court given in the case 
of Parmessar Singh v. Kailashpaté (26). 
The question in this case was whether the 
High Court at Patna had jurisdiction under 
section 107-of the Government of India Act of 
1915 to exercise its power of superintendence 
in a case decided by a Magistrate under section 
145 of the Code of Criminal Procedure. 
lt ìs admitted that under the provisions 
of ghe-Code there is neither an appeal 
nor a revision in cases decided under 
seotion 145 of that Code, yet the decision in 
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Parmessar Singh's casé (26), following similar 
decisions of various High Courts, was 
that the power of this Court to super- 
intend existed though there was neither 
an appeal nor a revision from a desision 
under section 145. The learned Advosate- 
General, on the other hand, in the earlier 
stages of his address on the construction 
of clause 27 of the Letters Patent invited 
us to hold that superintendence existed 
over Courts the decisions of which 
were subject to appeal to the High Court, 
and not to revision. This, however, left 
thé point at issue in the apparent 
difficulty of reconciling his argument 
with the desision in the Fall Bench 
case, for that was a sase desided by a 
Magistrate from whose Court no appeal lay 
to the High Court. The learned Advocaté- 
General, realising this difficulty, modified his 
argument by conceding that the words ‘Court 
of Appeal’ would mean a Court that would 
exercise ‘appellate or revisional jurisdiction, 
but not the power of superintendence. In 
the modified argument the decision given in 
Parmessari Singh’s case (26) was support- 
ed by the contention that although there 
was no appeal or revisioun from a decision 
given under section 145 of the Code of 
Criminal Procedure, yet the decision was 
given by a Court that in the execrise of 
its functions generally was subject to the 
revisional jurisdiction of the High Court. 
I agree with the view that the 
words ‘Court of Appeal’ in clause 27 of 
the Letters Patent shonld be construed in 
a more comprehensive sense including the 
powers of revision. I am, therefore, of 
opinion that the words ‘Court of Appeal’ in 
clause 27 of the Letters Patent mean a 
Court that does not only entertain appeals 
In this view of clause 
27 of the Letters Patent superintendence 
over the Commissioners appointed under 
the Dafence of India Act would be possible 
only if the Commissioners formed a Court 
from whose decision an appeal or revision 
lay to this Court. Mre Manuk eontends 
that clause 27 ‘ltsglf ordains that from 
Criminal Courts in the Province the High 
Court shall be a ‘Court of Appeal’, which 
means a Cgurt that would entertain appeals 
or ravisions from the decisions of sus 
Criminal Courts and that, therefore, this 
Court is a “Court of Appeal” from any 
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order or Sentence of the Commissioners 
appointed under the Defence of India Act. 
In other words, Mr. Manuk argues that 
this Court is a Oourt to whose appellate 
jurisdiction the Commissioners are subject 
and, therefore, the powers of superintend- 
ence over their proceedings under section 
15 of the High Courts Act are conclu- 
sively established. There would seem to 
be considerable force in this argument, 
for if the Commissioners formed a Criminal 
Conort within the territorial jurisdiction of 
the High Court, they would under clause 
27 of the Letters Patent unquestionably 
become subject to its appellate jurisdiation 
and the power of superintendence would 
follow. Ifthe matter stood there, the power 
of the Governor-General in Council to affect 
the superintendence of the High Court 
over these Commissioners would be «lira 
vires under section 9 of the High Courts 
Act, as these powers are subject to the 
provisions of the Letters Patent. But 
section 44 of the Letters Patent is a 
complete answer to such an argument, which 
provides as follows: — 

“And We do further ordain and declare 
that all the provisions of these our Letters 
Patent are subject to the legislative 
powers of the Governor-General in Council 
exercised at meetings for the purpose of 
making Laws and Regulations and also of 
the Governor-General in cases of emer- 
gencies under the provisions of an Act of the 
24th and 25th years of Our Reign Chapter 
67 and may be in all respects amended and 
altered thereby.” 
' This clause confers upon the Governor- 
General in Council full and complete power 
to make any amendment or alteration 
in respect of all the provisions of the 
Letters Patent; if so, there is nothing to 
prevent the Indian Legislature from remove 
ing any Criminal Court mentioned in 
clause 27 of the Letters Patent from the 
appellate or revisional jurisdiction of the 
High Coart. Section 8 of the Defence of 
India Act expressly removes the Commis- 
siopers appointed under that Act from the 
appellate and revisional jurisdiction of 
this Court. {. would, therefore, follow that 
with reference to hein the High Oourt 
cannot exercise any sort of appellate juris- 
distion, In consequence the jurisdiction 
of the High Court to exercise superintend- 
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ence would cease, 
by Mr. Manuk that the Lettere Patent 
of 1863 issued to the Calentta Higb Court 
under the High Courts Act is an instru- 
ment produced in the exercise of powers 
delegated to the Crown by Parliament and 
that when the Crown had only a delegat- 
ed authority, it could not make a further 
delegation under clause 44 of the Letters 
Patent. Ido not think the maxim delegatus 
non potest delegere has any < application te 
clause 44. Section 9 of the High Courts 
Act of 1861 sonfers the widest possiblg 
powers on the Crown in the matter of 
granting jurisdiction to and direction of 
its exercise by the High Courts. The 
powers of the Crown in this respect are in 
factas wide as of Parliament itself, It is, 
therefore, intra vires under section 9 of the High 
Courts Act for the Crown to direst that 
all the provisions of the Letters Patent 
should ba subject to the legislative powers 
of the Governor-General in Coungil. This 
view is supported by the decision given 
by the Judicial Committee in the case 
of Empress v. Burah (1), to whick reference 
has been made. Their Lordships relied 
upon this particular clause as a clause 
which clothes the Governcr-General in 
Council with aathority to vary and modify 
the provisions of the Letters Patent. I, 
therefore, hold that under clause 44 of the 
Letters Patent of 1865 issued to the Cal- 
sutta High Court the powers of the 
Governor-General to alter and amend all 
the provisions of the Letters Patent are 
saved. In the course of the argument an 
analogy was drawn between the powers of 
the King’s Bench Division to issue a writ 
of certiorari and the powers of superintendence 
vested in the High Court. Reliance was 
placed cn a large number of decisions of 
the Indian Courts, and it was contended 
that there was inherent jurisdiction in ¢this 
Court to exercise its power of superintendence, 
over Criminal Courts situated within ita 
territorial jurisdiction. I am _ willing to 
soneede that in the absence of any express 
legislative negation of the powers of 
superintendence vested in this Conrt the 
argument might receive consideration, but 
as 1 have held above, there is in seation 
8 of the Defence of India Act of 1915 
an express provision taking away all 
jurisdiction from thig Ogurt over the 
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Commisspners appointed under that Aot. 
In this view of the case I oonsider it 
unnecessary to examine a number of 
enactments passed by the Governor: General 
in Council, by which within the territorial 
jurisdiction of a High Court Judicial 
Tribunals were set up wholly independent 
of the High Court and over which it could 
execrise vO jurisdiction of any kind. These 
instances are quoted by the learned 
Advocate-General to support the proposition 
that the Governor-General in Counsil did 
npt enter upon a new departure in enacting 
section 8 of the Defence of India Act. IE 
have no hesitation in holding that subject 
to the provisions of the Letters Patent, the 
powers of the Governor General in Counsil 
are saved under section 9 of the High 
Courts Act of 1861. 1 have also no 
hesitation in holding that with reference 
to the provisions of the Letters Patent 
themselves these powers are further saved 
by clause 44 of the Letters Patent of 
1865. The anthority of the Judicial 
Committee contained in the decision given in 
Burah’s case (1) is conclusive on both these 
points. 

In the circumstances I am of opinion 
that this Court cannot interfere with the 
order of conviction and sentense passed on 
the petitioner ty the Commissioners, The 
petition must, therefore, be rejected. 

MILLER, C. J.—I bave mentioned the 
reason why I dealt with this question, 
because I thovght it might be said 
hereafter that this was a matter which 
went beyond the merits, that is to say,a 
matter which went to onr jurisdiction, to 
our right to interfere. But so far as the 
rulgs under which the Tribunal acted are 
concerned, if seems to me that they were 
acting within the powers granted by the 
Defence of India Act, and, therefore, there 
is mo ground for asking us to exercise 
pur jurisdiction by reason of the fast 
that fbe Court was not a Tribunal acting 
under the powers granted by that Act. That 
is the ouly reason why I dealt with that 
point. At the same time, as Mr, Manuk 
hds asked me, I want to make it quite 
alear thatthe merits were not dealt with 
before us at the trial because first of all 


we had to be satisfied that we had 
+ x d hd > 
jurisdiction to act, 

IN Petition rejected. 
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ALLAHABAD HIGH COURT. 
CriminaL Revision No, 271 or 1918. 
May 31, 1918. 

Present:— Justice Sir P. C. Banerjee, Kr. 
MUHAMMAD SAID—Appticant 
VETSUS 


EMPEROR——OprposiTE Party. 

Motor Vehicles Act (FIII of 1914, s. 11—Rules 
framed by U. P. Government under Act, r. 12, cl (1), 
requirements of —‘Front portion of vehicle,’ meaning of. 

All that rule 12 of the rules framed by the U, 
P Government under section 11 of the Motor 
Vehicles Act requires is that there must be affixed 
on each side of the front portion of the vehicle a 
lamp showing a white light in front, The words 
‘front portion’ in clause :a) of the rule must be read 
as contradistinguished from the rear and the back of 
the vehicle mentioned in clause (b). [p. 1005, col. 1.] 

The ‘front portion’ of the vehicle does not mean 
the extreme end of the bonnet or the extreme end 
of the front portion. The front portion is the portion 
which is outside the seats and the steering wheel, 
lp. 1005, col 2.] ` 

Criminal revision from an order of the 
Magistrate, First Class, Cawnpore. 

Mr. G, W. Dillon, for the Applicant. 

Mr, R. Malcomson (Assistant Government 


Advocate), for the Crown, 


JUDGMENT.—~The applicant Muhammad 
Said has been convicted under sestion 16 
of ActlNo. VIIT of 1914, Indian Motor Vehicles 
Ast of 1914, The charge against him was that 
he had violated rule l2 of the rules framed 
by the Local Government under seotion 11 
of the Act. The case for the prosecution, 
as stated by the learned Magistrate who 
tried the case was that there were. no 
“head lights” on the car. The Magistrate 
was of opinion that rule 2 (clause 1) of 
the rules framed by the Local Government 
refers to “head lights” only, and that as 
the “head lights” ım the case of the car 
of the accused were not lighted, he was 
guilty of a breach of rule 12 (clause 1). 
Rule 12 provides that no person shall 
drive a motor vehicle during the period 
commencing half an hour after sunset - 
and ending half an hour before sunrise 
unless such vehicle is provided with lights 
as follows: — 

(1) in the case of vehicles other than 
motor cycles; r | 

(a) one lamp showing a white light in 
front affixed on each side of the front portion 
of the vehicle, 


(b) one lamp showing a red light at the 
rear and showing a white light at the 


$ 
+ 


Vol, XLVI} 
BHADDU V. EMPEROR, 


side affixed at the back of the vehicle in 
such manner as to illuminate with the 
white light and render easily distinguishable 
the signs and numbers on the plates, 

There is no mention of head-lights in 
-this rule and all that the rule requires 
is that there must ba affixed on each side 
of the front portion of the vehicle a lamp 
showing a white light in front. The words 
“front portion” in clause (a) must be read 
as contradistinguished from the rear and 
the back of the vehicle mentioned in 
clause (b). The ‘front portion” does not, in 
my opinion, mean, as the learned Magistrate 
seems to think, the extreme end of the bonnet 
or the extreme end of the front portion. The 
front portion is the portion which is outside 
the seats and the steering wheel. There 
must be one lamp showing a white light 
in front affixed on each side of the front 
portion of the vehicle. If this is done, 
the rule in my opinion is completely complied 
with. The rule does not require the fixing 
of more than three lamps to each car, 
namely, two in front one on each side of 
the front portion and one at the 
rear, It would be stretching language to 
say that lamps fixed beyond the 
would be lamps affixed on each side of 
the front portion of the vehicle. The 
view:taken by the learned Magistrate is 
in my opinion erroneous. The accused ad- 
mittedly had two lamps affixed on each side 
of the front portion of his car showing a 
white light in front. Therefore he complied 
with the rule and did not commit a 
breach of it. I allow the application, set 
aside the conviction and sentence and direct 
that the fine, if paid, be refunded. 

Application allowed, 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Criminal Apptat No. 183 oF 1915. 
January 19, 1918. 
Present: -Sir Henry Drake-Brockman, Kr., 
J. 0, 
BHADDU— APPELLANT 
versus 
EMPEROR —OrrosıTe Parry, 
Confession, retracted, value of—Corroboratior 


whether necessary. 

There is no rule of law requiring a retracted con- 
fession to be supported by independent reliable 
evidence corroborating it in material particulars. 
The use to be made of such a confession is a matter 
of prudence rather than of law. [p. 1607, col. 2.] 

Empress v. Chutia, 13 C. P, L. R, 107, followed, 


Appeal against the decision of the Sessions 


Judge, Jubbulpore, dated the 2lst November 


1917, in- Sessions Trial No. 22 of 1917. 


The Hon’ble Mr. G. P. Dick, for the 
Crown. 
JUDGMINT.—The appellant, Bhaddu 


Gond of Manunza Mahura in the Niwas 
Tahsil of the Mandla District, has been 
sentenced to transportation for life along 
persons for the murder 
of his: fellow-villager Ranmat Gond. The 
eo-accused are Bhaddn’s brother, Saddu, and 
Ram Sahai and Karuha, each of whom has 
married a sister ofthe other two. All have 
appealed and their appeals are disposed of by 
this judgment, 

Bhaddu, Saddu and Ram Sabai live in 
huts within a single enclosure while 
Karuha’s but is a few paces distant. 
Saddu appears to be the youngest of the 
four, being only 20 years old, while the others 
are 25 or thereabouts, Ranmat being about 
the same age as Saddu. Ranmat lived 
with his mother and step-father Rowan 
(P. W. No. 4) about 200 yards from Bhaddu 
and for some little time before his edis- 
appearance had been sleeping at the honse 
of Dola Gond (P. W. No. 9), who used to 
employ him as his ploughman, 

The case for the prosecution is that, 
Ranmat was killed by the four appellants 
about midnight on Saturday the 26th May 
last. As to what happened shortly before 
midnight there is no dispute, the faos 
being very clearly stated in the 2nd 
paragraph of the Sessions @udge’s judg- 
ment. Lahwar Gond (P. W. No. 3) gave a 
feast to the whole village at which the 
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appellant Bhaddu worked as oook. The 
women and children were fed first and 
then left for home, Ranmat left before 
Bhaddu and took advantage of the oppor- 
tunity to enter Bhaddu’s hut and have sexnal 
intercourse with Budhania (P. W. No. 10), 
Bhaddu’s wife, He was still in the but 
when Bhaddu returned and being unable 
to explain his presence was taken before 
the Mukaddam Nanha (P. W. No. 5), No 


*stolen property being found on the intruder, 


Nanha made him overto Rowan and shortly 


afterwards Ranmat went to sleep at Dola’s 


house. Dola was suffering from fever and 
unable to sleep: he deposed thattwo men whom 
he recognized by their voices to be Ram 
Sahai and Saddu came that night and took 
Ranmat away. Neither Dola nor Rowan 
ever saw Ranmat alive again. 

Karly on the morning of Sunday the 3rd 
Jure, Tiwari Gond (P. W. No. 1), a resident 
of Jharni, close to the boundary between 
the Jubbulpore and Mandla Districts, saw 
a dead body floating face downwards in a 
deep pool in the river Sankul. He took 
the news to the Kundam station-house, 20 
miles distant, arriving at midnight, and 
Punjaji 


about noon the next day. Meanwhile the 


: news reached Mahura and Rowan and 


others came to Jharni. When the Sub- 
Inspector removed the body from the pool, 
Rowan among others indentified it as Ran- 
mat’s by the clothes and articles on the 
neck, At4o’clock the same afternoon Guthu 


. (P. W. No. 6), Kotwar of Mahura, reported 


this discovery at the Shahapura station. honse, 
el6 miles from Jharni, with the result that 
Sub-Inspector Sheo Prasad (P. W. No, 14) 
repaired to the latter village, where he arrived 
at 2p. m. onthe 5th June. On Sunday the 
27tb May at 4 r. m. the appellant Bhaddu 
acgompanied by Guthu had reported the 
intrusion of Ranmat and bis release by 
the Mukaddam: Exhibit P.b isa copy of 
the entry made in the roznamcha of the 
day, while Exhibit P-4 is a oopy of 
Guthu’ s report of the 4th June as record- 
ed in the offence register. , 

Sub-Inspestor Punjaji thought the body 
00 decomposed to be worth sending for 
post mortem examination and buried it on 
the 4th Jue immmediately after holding 
the prescribed inquest, the report of which 
is Exhibit P.3. 
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From Jharni the two Sub-Inspectors, with 


the Circle Inspector of Niwas who has 
not been examined as a witness, went to 
Mahura, the incident of the 26th May 


having clearly pointed to a possible ex- 
planation of Ranmat’s death. In conse- 
quence of a statement made by the appellant 
Karuba to Sub-Inspector Punjaji the other 
appellants were questioned, with the result 
that at 6 Pr. m. on the 6th Jone all four 
men were arrested. They were then sent 
in to Mandla, where they arrived on the 
llth ¢dem and were placed early in the 
afternoon before the Sub. Divisional Magis- 
trate of the Niwas Tahsil, Bhaddu, Saddu 
and Karuha forthwith made in succession 
and in each other’s presence detailed 
and precisely similar confessions. All were 
then remanded to jail and the following 
day at 430 p. m. the Sub-Divisional 
Magistrate recorded the confession of Ram 
Sahai, the resord corresponding closely 
with that of the earlier confessions. 

The sommitment proceedings began on 
the 20th June and were held by a different 
Magistrate. On the 20th July the acoused 
were examined and retracted their con- 
fessions, attributing them to fear caused by 
threats of personal voilence from the Police. 
Meanwhile on the 2nd July the corpse had 
been exhumed under the Deputy Commis- 
sioner’a order and the remains which con- 
sisted of nothing but bones had been exa- 
mined by the Assistant to the Civil Surgeon, 
Jubbulpore. At the trial the following ex- 
planations of the confessions were offered. 

Bhaddu:—The Circle Inspector and both 
the Sub-Inspectors said that if the confession 
was made the appellant would be released 
and otherwise would be hanged. 

Saddu.—He was actuated by fear of the 
Police. 

Ram Sahai —-The Police had beaten him 
and he was afraid that they would beat 
him again if he did not say what they had 
told him to say. ” 

Karuha:—He had been ill-treated by the 
Police and was led by fear to make the state- 
ment. 

In thig Court‘ all thé appellants alleged 
that they were tortured by the Police, 
Bhaddu, Ram Sahai and Karuha alleging 
further that the Police tortured their wives 
alsa Bhadduand Saddu further contend 
thateRanmat was known to be alive for 
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15 or 16 days after the 26th May, while 
Ram Sahai urges that the medical evidence 
does not show Ranmat tc have met bis death 
Ly violence and that he was for six days at 
Majhauli in the Rewah State. 

The lst question for determination is 
whether it has baen proved beyond reason- 
able doubt that Kinmat is dead. Apart 
from the confessions it seems to me that 
there can be no doubt upon this point. 
There is no reason to suppose that on 
the 8rd June there was any difficulty in 
recognizing that the body in the pool was 
that of a male, and it is so described in 
Tiwaris information, Exhibit P-6. Again 
the combination of 3 clothes and 3 neok 
pendants is one by which identification is 
certainly possible to persons like Rowan 
and Dola who had olose relations with 
` Ranmat, Further thera isthe extreme impro- 
bability that so young a man would have 
remained absent from home for ‘the long 
period of six months which separated his 
disappearance from the trial in the Ses- 
sions Court. The real basis fos the con- 
.tention raised in this Court hy the appel- 
‘lants Bhaddu, Saddu and Ram Sahai is 
evidently the story told by Gathu Kotwar 
in Exhibit P-4, the material portion of -which 
“may be translated thus:— 

“On seeing the cloth with whigh its 
(corpse’s) hands were covered, Rowan Gond 
‘of Mahura said that it appeared to be the 
-dead body of his son Ranmat Gond, aged 


18 or 19 years, who left the house on 
‘Sunday the 27th May 1917 saying 
that he was going to Majhauli in the 


-Rewah State. On Tuesday the 2.th May 
-1917 Lal Shab saw the deceased Ranmat in 
Manza Paharua going to Mouza Sarswabi.” 

Guthu (P. W. No. 6) was pressed at the 
trial with this passage in his report and 
explained as follows:— 

“I told the police that Ranmat had 
gone off to Majhauli on the Sunday, as 
I was afraid that I would get into trouble 
for not reporting sogner that Ranmat 
was missing, andas I and my father before me 
have been Kotwars of Mahura for “a long 
time. Lal Shah had never told me that 
he had seen Ranmat going to Sarswahi 
on the “Tuesday. I had never spoken to 
Lal Shah about Ranmat,” 

Lal Shah himself examined as Ð. W. 


No. 3 declared that he never saw Ranmat 
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going towards Sarswahi or fold any 
one that he had seen any person going 
in that direction. I find in the map a 
village named Sarswahi about two miles due 
sonth of Mahura, 27. e, in quite the 
opposite direction to the Rewah State but 
close to Paharua where Lal Shah _ lives. 
The learned Sessions Jadge is not satis- 
fied with Guthu’s explanation, but I am 
inclined to think that it may well be the 
truth or near the truth, as he would 
naturally fear punishment for having failed 
$o report earlier that Ranmat had dis- 
appeared, 

With regard to the confessions they 
are corroborated by the evidence of 
Budhania (P. W. No. 10). This woman 
bas a small child (daughter, not son as 
recorded by the Sessions Judge) and I 
find it difficulé to believe that a yonng 
Gondin would, in the circumstances, adhere 
in Court toa totally false story implicat- 
ing her husband, the father of her child. 
Turning to the confessions which: I have 
carefully read and considered, I oan see 
no ground for refusing to accept them as 
truthful and voluntary. It was laid down 
by this Court in Empress v. Chutia (1) 
that there is no rule of law requiring 
a retracted confession to be supported 
by independent reliable evidence corroborat- 
ing it in material partidulars. The use 
to be made of such a_ confession is a 
matter of prudence rather than of Jaw, 
The Sub-Divisional Magistrate would, in 
my opinion, have done well to remand all 
four appellants to jail on the llth May 
before recording any confessions, so that 
they might have had the respite for 
reflection which is contemplated as desirable 
in paragraph 6 of this Court’s Criminal 
Cirsalar 1—7. I observe also that he did not 


use the revised form for his records* and ° 


must ask the Sessions Jadge and the 
District Magistrate to see that this mistake, 
which frequently occurs, is no more re- 
perted. . 

Some corroboration of the confessions 
is afforeded by the faot that in the pool 
where the corpse was found there lay a 
pole (article in evidence G). In th$ir 
confessions Saddu and Ram Sahai mentioned 
that the deceased’s body was hung to a 


(1) 13 0. P. L. R. 107. 


w? 


ai 6 
1008 

BHADDU t. EMPEROR, 
piece of “wood at the bari whioh belongs 
to Bhaddu and is close to his hut, A 
gap which corresponds to such a pole 
was indicated by the appellant Bhadda on 
the 6th Jane in the mandwa in his bari 
and allthe appellants being taken back to 
the pool successively and independently 
indisated the floating pole as the imple- 
ment used for transporting the corpse, 
There is also the evidence of Ram Sahai’s 
‘wife Katia (P W., No. 8) that Ram Sahai 
did not return to bis but after Lahwar 
Gond’s feast until after sunrise next 
morning and that his Inin-cloth was then 
wet. When cross-examined by all the 
accused at once she retracted this statement 
and said that she bad heen threatened 
by the Police with torture and had spoken 
mader the influence of that threat. She 
had, however, merely repeated what she 
had said to the Committing Magistrate 
on the 2ist June, and I have nco doubt 
that her retraction was merely the outcome 
of the appellants’ attitude towards her in 
Court. 


The Sessions Judge accepted as evidence 
against the appellants the statement of 
Karuha’s wife Bhuri (P, W. No. 7) made to 
the Committing Magistrate on the 21st 
June that Karuha did not return home 
till the morning: of Sunday the 27th May: 
this statement was retracted at the trial 
and if it was to be treated as evidence, it 
should have bsen brought on the record 
under section 288, Oriminal Procedure 
Code. There is, however, enough to 
gatisfy me that the confessions are true 
without relying upon Bhuri. 


I think then that the corpse found in 
the pool of Jharni .was undoubtedly 
Ranmat’s. The hands were tied behind 
thee baok and one of the articles of cloth- 
ing in evidence was tied round the neck. 
These circumstances leave no room for 
doubt as to the nature of the death; it 


ewas homicidal, not suicidal. 


If the confessions are true, as I think 
they are, all the appellants have, in my 
a@pinion, been rightly found guilty of 
murder. Bhaddu took the leading part in 
that he thr@tled the deceased, but the 
parts taken by the other appellants in. 
gluddd holding Ranmat down while the 
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throttling went on, and this is not the 
line that would have been taken if the 
intention was merely to administer a 
beating. Bhaddu could certainly not have 
committed the crime single-handed, for 
Nanha Mukaddam’s house is only 60 yards 
distant, nor is it at all improbable that 
his brother and brothers-in-law gave him 
the aid required; on the other hand, it is 
unlikely that the brothers-in-law, the least 
concerned to administer punishment for 
the injury done to Bbhaddu, would have 
been implicated if they were really innocent, 
for a theory that the killing and disposal 
of the body were carried out by two persons 
only would have been plausible enough. 
All the confessions agree in stating that 
Ranmat was dead when removed from 
Bhaddu’s hut. ‘The position, therefore, is 
that he was throttled to death by Bhaddu 
while the other appellants held him down. 
In view of the opinion of Stephen, d., 
expressed in Emperor v, Nirmal Kanta Roy 
(2) there may be some room for doubt as 
to the application of section 34, Indian 
Penal (ode, to circumstances like these, 
but in Empress v. Nirghi Gond (3) section 
34 was actually applied in a similar case. 
The killing was really the result of a series of 
aots including not only the throttling but also 
rendering the victim incapable of resist- 
anse, and the common intention can only 
have been to kill. In this view the 
alteration of the charges by the Sessions 
Judge was unealled for, 

I, therefore, uphold the sonvictions for 
murder and dismiss all four appeals. The 
case, however, seems to be one in which 
some measure of clemency may be thought 
appropriate by the Crownand if the Ses- 
sions Judge thinks fit to make a recom- 
mendation in favour of any of the appellants, I 
shall be prepared to support it. 

Appeal dismissed. 

(2) 24 Ind. Cas. 340; 410. 1072; 18 U. W. N. 728: 


15 Cr, D. J. 460 ° 
(3) 110. P. D, R. 2, 
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Accretion, contiguous—Suit to recover possession 
of land as uccretion-——Burden of proof. 

In a suit to recover khas possession of certain plots 
of land as being contiguous accretious to other plots 
belonging to the plaintiff, the plaintiff must establish 
the nature of the accretion. © MOHAMED ASHRAF v, 
UMED Aut 9 
, suit for 908 
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Acts—(Local)—Bihar and Orissa. 
=. J1913—II. See Orissa Tenancy ACT. 


Acts—(Local)—Bombay. 


1867—VIII. See BOMBAY VILLAGE POLICE Act. 

1879—X VII. See DEKKHAN AGRICULTURIS'TS’ 
RELIE: ACT. 

—— 1888—IIT. See City OKEBOMBAY MUNICIPAL Act, 
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1898-—XI. See C. P. Tenaney Act. 
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: Regulations. 
Reg. 1825—XI. See BENGAL ALLUVION AND DILU- 
i VION REGULATION, 

—— 1872—III. See SANTAL PARGANAS REGULATION, 
we 1986--I, See Assam LAND AND REVENUE 
REGULATION, 

m J889—III. See Urrer Burma LAND AND 
REVENUE REGULATION, 


Statutes. 


24 & 25 Vic. C, 67, See INDIAN COUNCILS Act, 
24 & 25 Vic, C, 104. See INDIAN Hren Cours Act, 


Admission Of fact, subsequent, whether ousts 
jurisdiction once vested, 

“A subsequent admission of a fact cannot take away 
a jurisdiction if it is once vested. MAHADEO GIR 
v. BHAGWANT SINGH, 5 0. L. J. 148 
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Gift by widow holding life-estate—Donee and 
his heirs in possession for more than 12 years after 
donor's death — Possession, whether ripens into owner- 
ship. 

Ina suit for possession of certain land by the 
reversioners of one 8. it appeared that after the death 
of S-his widow made a gift of the land toone B. 
who remained in possession till his death which 
occurred 15 years before suit. After B.'s death, his 





‘ widow remained in possession until her death 7 years 


before suit when mutation was effected in favour of 
defendant. The original donor herself had died 
more than 12 years before suit and it was found as a 
fact that she had merely a customary life-intorest 
in the land as the widow of S.: 

Held, (1) that on the death of the donor ib was 
open to the plaintiffs to sue for possession on the 
ground that the donee, Ba had no legal right to the 
land after the widow’s life-interest had terminated; 

(2) thatin consequence of the plaintiffs’ failure to 
do so, B.’s possession became adverse from the date 
of the donor’s death; 

(3) that as B, his widow and defendant (hig heir) 
had remained in possession for more than 12 years 
after that date, their possession ripened into owner. 
ship and the plaintiffs had no right to succeed, P 
Kuan BAHADUR V. IBRAHIM Kwan, 181 P. W, R, 1918 


565 


Agra Tenancy Act (II of I90I) 338 
S. 22, ProviSO—Occupancy holding, 
joint-—-Death of one tenant—Succession—Collaterals 

—Hindu Law, applicability of. 

Each of several tenants of a joiut holding was in 

separate possession of specific plotsin the holding. 
Ou the death of one of them his widow continued to 
be in separate possession of that portion of the 
holding which the deceased had been in possession of 
during his lifetime. On the death of the widow the 
other tenants, who were tho nearest reversioners of the 
deceased, claimed to succeed to the share of the 
deceased: 
* Held, (1) that although the plaintiffs did not share 
inthe cultivation of the specific plots held by tho 
deceased tenani they did share iu the cultivation of 
ihe holding in which he had an interest and that 
thorefore, they were entitled to succeed to his share 
under section 22 of the Agra Tenancy Act; 

(2) that if section 22 of the Agra Tenancy Act did 
not apply to the Mise, the plaintiffs were entitled to 
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succeed to the share of the deceased under the Hindu 
Law. A. Baur SINGH v. Jar Ram, 16 A. L, wae 


S. 57. 

The cutting down of trees standing on the holding 
by an occupancy tenant does not raise a presumption 
that the act is detrimental tothe land within the 
meaning of section 57 of the Agra Tenancy Act. 
MANSUKH RAM v, BRIJRAJ SaRAN Sinem, 16 A. L. J. 
621 < 971 
—— S. 65 971 
S. 150—Resumption of muafi—Proprietor 

of mahal, who is—Perpetual lessee, whether pro- 

prietor. l 

The holder of a perpetual istimrari lease of a 
village granted by the zemindar, by which the 
lossor transfers to thelessee all rights of all sorts 
in the village, reserving to himself only an annual 
sum payable as rent with the right to re-enter in 
case of default of payment,is a proprietor of the 
mahal within the meaning of section 150 of the 
Agra Tenancy Act and is entitled to resume a muaf 
comprised in the mahal. A Mata BADAL SINGH ù. 
Govriso Narain Sinau, 16 A. L. J. 619 92 
ss. 158, 167—Muafi land—Proprietary 

title, suit for declaration of—Jurisdiction— Revenue 

Court, 

A suit fora declaration that muafi rights have 
ripened into proprietary rights can only be brought 
ina Revenue Court, and notin the Civil Court. A 
NANNHU v. THAKURJT MAHARAJ 
S. 167 764, 971 
S» 194 —Rent suit by one co-sharer, main- 

tainability of—~Private partition, effect of—Special 

contract, proof of. 

A private partition of a vague nature is not enough 
to take a case out of section 194 of the Agra Tenancy 
Act. 

In order to entitle a co-sharer to sue separately 
for rent there must bea special contract clearly 
setting ont the opposition to law as stated in section 
194 (1) of the Agra Tenancy Act. A GOBARDHAN v, 
PADAM SINGH 652 
m= = Sa 197 —Sudbordinate Judge empowered to 

hear appeals from Munsif—Revenue appeals—Juris. 

diction, 

Where the High Court directs by a notification 
issued with the previous sanction of the Local 
Government that all appeals from the deorees or 
orders of a Munsif shali be preferred to the Court of 
the Subordinate Judge, the latter Court is thereby 
empowered to dispose of appeals preferred to it 
quite as fully and effectively as if it is the Court 
of the District, Judge. 

Therefore, a Subordinate Judge so empowered has 
power to take action under section 197 of the Agra 
Tenancy Act. A PIRTHI SineH v. Laig Sinau 736 


* 

S. 2OI—suit for profits—Plaintiff not 
recorded co-sharer—PYocedure. 
The mere fact that the plaintif in a suit for pro. 

fits isnot a recorded co-sharer of the property in 

respect of which tho pkotits claimed are alleged to 
have avorued due, is not sufficient to prevent him 
from maintaining the suit, ; 
Section 201 of the Agra Tenancy Act provides for 
what is to be done in the case of a plaintiff who is re- 
4 
La 
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corded and in the case of a plaintiff who is not re- 
corded, If the issue arises as to the latter's title, the 
Revenue Courtis either to try the case itself ur to 
refer the plaintiff toa Civil Court. A Jarman Since 
v. Sus Saran SINGH, 16 A. L. J. 504 I5 
Alienation, restraint on, validity of. 

A restraint as regards alienation might be void 
where property is transferred in other respects in 
absolute right, But where land is merely granted 
for use or ctiltivation, either free of rent or ata 
favourable rate of rent, any condition restraining 
alienation would not be inconsistent with the rights 
conferred or necessarily void. 

Hereditary rent-free tenancies of a perpetual 
character might exist without any right of aliens 
ation attaching ‘to them. © Karesar ESTATE 4, 
MUHAMMAD Ania, 5 O. L. J. 149 73 

Shrine, offerings at, transfer of share of, valid. 
ity of. 


A re-transfer of a right to share in the offerings 
made at a shrine, in favour of a person who had lost 
his shave by abandonment, is not invalid, provided 
the alienation does not contravene the principles 
which are necessary to the harmonious management 
of the shrine. P Inayar Suan v. KADIR Baxusn, 43 
P. L, R. 1918; 94 P. W. R. 1928 422 


Amendment of decree—Decree of trial 
Court affirmed by Appellate Cowt—Judgment and 
decree of trial Court, variance between—Decree to de 
amended, - 

In a suit on foot of a mortgage the plaintiff claimed 
the principal sum, interest upto date of snit and 
interest’ pendente lite and future interest. The 
Munsif decreed the plaintiff’s claim “as proved” with 
costs and directed a decree to be prepared in the 
terms of section 88 of the Transfer of Property Act. 
The decree was drawn upand it awarded the plaintiff 
interest atthe contractnal rate up tothe institution 
of the suit and up to the date fixed for payment and 
future interest at 6 per cent. per annum. Defendant’s 
appeal was dismissed and the decree was made 
absolute, The defendant subsequently applied to the 
District Judge to amend the decree on the gronnd 
that there was a variance between the Munsif’s 
judgement and his decree. The District Judge 
granted the application and amended the decree by 
ordering the provision for future interest and interest 
pendente lite to be deleted: 

Held, that in order to obtain an amendment of the 
decree it was necessary for the defendant to show, 
not a variance between the judgment of the Munsif 
andthe decree of the Munsif, buta variance between 
the judgment of the District Judge and the decreo 
of the District Judge and that there being no such 
variance, the application should have been dismissed, 
A BALGOBIND Ral v, SHeonas Rar, 16 A. L. J. 451 

° 376 

Appeal (CiviD—Jurisdietion—Execution of decree 
for over Rs. 5,000, order in, appeal from—Court, 
proper. z 
An appeal from arf order ià execution of a decree 

for over Rs, 5,000 lics to the High Court and not to 

the District Judge, P Mouis-vp-pin v. PARTAB May 


86 P. W, E. 1918 
, Whether lies against decree in terms of 
award ‘ 
© 
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, Whether lies against order ref‘using to dis- 
charge receiver 

, Whether lies against ordersettling terms of 
sale proclamation 
, whether lies in small cause suit transferred 
from Sub-Judge with Small Cause powers to Munsif 
with no such powers 
» whether lies in suit based on title wrongly 
dealt with as suit for possession under s, 9 of 

Specific Relief Act (I of 1877) 

(Criminal), forum of, from sentence, 
under s 408 (b) of Criminal Procedure Code, of 
imprisonment of four years plus fine 51 

Second —Construction of document 734 
Court, whether bound by inferences drawn 

by lower Court. 
Where more inferences than one are legally open ta 
a Court, the High Court in second appeal cannot 
refuse to be bound by that drawn in the Conrt below. 








N Mapuo Rao v, GOVINDRHAT 794 
women ——hividence, value of, whether can be 
considered. 


The value of the evidence in a case is a mattor 
which is not for the High Court to consider in second 


appeal, C TAMIZ-UD-DIN Sankar v, Taat, 22 0. W. N. 





: Finding of fact based on unwarranted 
tions, whether binding, 
A finding of fact based upon unwarranted 
assumptions of facts and wrong principles is open 


to second appeal. P RAGHBIR Das v. Munsnr, 2 
W. R. 1918 “SIT 


Finding of fact—Evidence, entire, not consider. 


ASSUMP 





eek. 


A finding of fact can be questioned in second 
appenl, if it is found that the lower Appellate Court 
failed to consider the entire evidence on the record 


relating to that fact, SURODARSHAN Lan v. 
ASSESAR SINGH, 6 O. L. J. 179 52 


———--— Landlord and tenant—Status of tenant—~Pind. 
ing of fact—Mistake as io area of tenancy, whether 
error of law. 

A finding as to the status of a tenant arrived 
at 
by the Court of first appeal is a finding of fact 
with which the High Court in second appeal ought 
not to interfere except on the ground of some clear 
mistake of law. 
A mistake as to the area of the lenang 
hardly be described as a mistake of law, even 4 ae 
the hnding regarding the status of the tenant ig 


based to some extent upon the mistake as to tha, 


area. © DARPANARAIN SARKAR v, GIRISH Crinpra 
Das 351 


ape -on as judgment of, 

ANCE Wt aw—Suit for confirmation of y Sf 

and declaration of title— a of SH nangka 
title not properly tried by Appellate Conrt. 

Where in a suit for confirmation of possession on 
declaration of title, the Conrt of first instanco went 
both into the questions of possession and title, but 
the lower Appellate Court dismissed the appeal 
without considering the questionof possession, holding 
that the plaintiff's title was not proged: 3 

Held, that the appellate judgment could not stand 
as it was founded ona very partial view of the case 


nol tn accord. 
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without really going into the question either of 
possession or of title. © RAM Nata Osan v. NATABAR 
MAITI 





, power of—Decision, whether can be based on 
point arising out of pleadings although neither urged 
nor covered by any issue. 

An Appellate Conrtis quite competent to base its 
decision upon a point arising ont of the parties’ 


` pleadings, if there is evidence on the record as 


regards the same, although it is neither expressly 
taken before the Court nor covered by any of the 
issues framed in the case. GAURI SHANKAR 1, 
‘Masass Buc, 6 O. L. J. 165 2 
, powers of, in pre-emption suit 339 


Arbitration Act (IX of 1[899),s. | 1G) 


—— Ss 15 637 


Arbitration and award-successive awards 
by same arbitrator—Decree setting forth both awards, 
validity of—Plaintiff, whether can be allowed to 
withdraw part of claim after reference. 

It is not open to one of the parties to a suit, after 
having referred all the mattors in dispute to arbi- 
tration, to withdraw a portion of the claim without 
the consent of the other party. 

An arbitrator, to whom a suit for partition of cer- 
tain moveable and immoveable properties was re- 
ferred for arbitration, made two successive awards, 
the later modifying the earlier. The Court, after 
allowing the plaintiff to withdraw his claim with 
regard to matters nob decided by the awards, 
made a decree in which it set out both the 
awards: 

Held, that the procedure adopted by the Court 
was improper and thatthe decree and the awards 
must be set aside and the case sent back to be tried 
by the Court in accordance with law. © Purna 
CHANDRA v. KUNJA BEHARI, 28 C. L., J. 278 477 


Assam Land and Revenue Regula-~ 
tion (I of 1886), S. 97—Bengal Estates 
Partition Act (VII of 1876), 8. 112—Imperfect parti- 
tion, when can be obtained—Mode of partition, 
whether Civil Court can enquire into. 

Where an application under the Assam Land and 
Révenue Regulation isone for the partition of a 
whole estate, questions asto the manner in which 
the partition is to be carried out must be raised 
before the Revenue Authority. 

Where certain lands in Mouza D. were common to 
Taluk A, and five other taluks, which had also lands 
and shares in other Mouzasin which Taluk A. was 
not a co-sharer with the other five estates or taluks 
or any one of them: > 

Held, that the owner of a more than 8-annas share 
in Taluk A, was entitled under section 97 of the Assam 

andand Revenue Regulation, 1886, to claim from 
the Revenue Authorities an imperfect partition of 

Taluk A. as between himself and his co-sharers-.and 

incidentally to that partition and in order to com. 

plete the same, he was. entitled to obtain from the 

Revenue Authorities the separation and allotment 

to Taluk A. of its proportionate share in lands common 

to that estate aud the other estates, even without 
obtaining the consent of the recorded co-sharers 
holding in the aggregate more thana half share in 
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Assam Land and Revenue Regrula~ 
tion—concld. 


the six estates or in the lands common to those 
estates in Mouza D. © Brosenpra Kisnore Ray 
CHOWDHURY v. KALI KUMAR CHOWDHURY 67 


Assessment—Principles applicable to assessment 

—Sult works, assessment of. 

In assessing any particular property the assessing 
authority must consider what a tenant from year 
to year with a reasonable prospect of the continua» 
tion of his lease would give for the premises, In 
considering this, the assessing authority must 
regard the then ocoupier as a likely tenant. This 
does not mean that the highest rent that can be 
extorted from the occupier, i. e., that he would pay 
rather be turned out, is to be regarded as the rent 
which the hypothetical tenant from year to year 
would pay; but that the assessment is to be fixed 
onthe highest rent that such a hypothetical tenant 
might reasonably be supposed to be willing to give. 

The premises muat be valued for rateable purposes 
rebus sic stantibus, i. e. as they exist at the date of 
the valuation. 

In assessing salt works the volume of business 
done by the works, the rent and royalty reserved by 
the lease, the actual yearly receipts with the usual 
dedactions, the value of the land andthe factory 
and any other buildings on the premises, any or all 
of these are factors which would assist the Court 
in determining the mode of assessment to be applied 
to the- works, but it is no recognised method of 
ssessmont to take the output of the works at so 
much aton and put the assessment at half that 
figure less landlord’s deductions, 

So long as the assessing Court applies one of the 
recognized modes of valuation andin doing so does 
not take into consideration evidence which it should 
not take into consideration and does not ‘exclude 
evidence which it should take into consideration, it 
is left to that Court to select its particular “formula” 
and itis no objection to the valuation to say that 
it should have adopted some other “formula.” B 
ABDULLABHAI LALJI v, EXECUTIVE ComMITTES, ADEN, 
20 Bom. L. R, 639 721 


Assignment—Contract relating to land ~Righ 
of repurchase, assignment of— Assignee, whether can 
enforce riyht—Inention of parties—Appeal, second— 
Construction of document, 

A judgment-debtor sold some land to the decree. 
holder on condition that after the lapse of tern 
years the vendor or his descendants should have 
the right to re-purchase it within two years for the 
same price for which it was sold. After the death 
of the vendor his widow sold the right of re-purchase 
to a stranger, who in turn sold half the right to 
the plaintiff No. 1 and the other half to the plaintiff 
No. 2. The plaintiffs sned to enforce the right: 

Held, (1) that the question whether the right of 
re-purchase could be assigned or not depended upon 
the int8ntion of the parties to the sale; 

(2) that the question of intention being depend. 
ent upon the construction of the sale-deed, it 
was nota mere question of fact, and that a second 
appeal was competent: 

(3) that on the construction of the sale-deed the 
intentjon of the parties was that the right of re. 
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purchase should be limited to the vendor and his 

descendants alone and that, therefore, the plaintiffs, 

who were assignees of the right, were not entitled to 

enforce it. B Virnopa MADHAV v. MADHAY Damopa 

20 Bom, L. R. 654 34, 

Benamildar, decree against, whether binds benefi. 
cial owner—Execution—Sale, whether affects interest 
of beneficial owner—UEstoppet. 

Although the beneficial owner may be bound by 
the result of a money suit against his benamidar whom 
he has set up to represent him, he is not necessarily 
bound by the sale of his property in execution of a 
decree passed against the benamidar, Nevertheless 
if the beneficial owner subsequently seeks to recover 
the property on the ground that his interest has not 
been affected by the execution sale, he may be met 
by a defence on the part of the purchaser, based on 
the doctrine of estoppel. C Sartsa CHANDRA v. Broso 
Goran Durra, 22 C. W. N. 807 Í 
Benefit of doubt 294 
Prosecution evidence amsatisfactory, efect of— 

Defence not established—Court, duty of. 

Where the prosecution evidence is unsatisfactory 
and doubtful, the Court should give the accused 
the benefit of the doubt without going into the 
question whether he has been able to establish his 
defence. O EMPEROR v. SAHEB Din, 6 O. L, J. 167: 
19 Cr. L, J. 689 145 


Bengal Alluvion and Diluvion 
. Regutation (XI of 1825), ss. 4, 5— 
Revenue, assessment of-—Churs jermed in non- 
navigable rivers flowing through permanently settled 
estates, whether resumable. 
. Ghurs formed in non-navigable rivers which form 
part of permanently settled estates are not resum. 
able under the provisions of the Bengal Alluvion and 
Diluvion Regulation XI of 1825. © MAHARAJA oF 
“BURDWAN v. SECRETARY or Starz, 22 C. W. N. 872 


305 
Bengal ‘Courtof Wards Act (IX 
of 1879), ss. 6 (e), SI. 

Where a Court of Wards is in possession of the 
property of a disqualified proprietor under section 
‘6 (e) of the Benga! Court of Wards Act, a suit 
‘brought against such a proprietor based upon con- 
tract may proceed withont causing the defendant to 
be represented by the Manager of the Court of Wards. 
Also asuitfor a declaration of title to or for re- 
covery of possession of property which is not in the 
‘actual possession and disposal of the Court of 
Wards under sections 35 and 4 of the Act, may proceed 
arainst the proprietor alone. Pat MOHAMMED ABDUS 
SALAM v. KAMALMUKAI, 5 P, L, W. 92 3! 





Bengal Estates Partition Act a 


of 1876), S. I I2 67 
Bengal Land Revenue Sales Act 
(XI of 1859), ss. 69 7, 58—Collector’s 


.* peon opening bul with one rupee, whether precludes 
- Collector from purchasing estale under s. 58—~WNotices 
under ss. 6, 7 signed “by Sub-Deputy Collector, whe- 
ther vitiate revenue sale. : 
Per Curiam (Huda, J., dissenting).—The mere fact 
that at the sale of a revenue-paying estate under 


Bengal Act XI of 1859, a peon of the Collector's’ 


- Cutchery opens the bidding with a bid of one rupee 
« 
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Bengal Land Revenue Sales Act 
—conceld, 
according to custom asa matter of form, does not 
preclude the Collector from taking over the estate 
under the second portion of section 68 of the Act, 
Sale proceedings under Beugal Act XI of 1859 do 
not become void by reason of the notices under 
sections 8 and 7 of the Act having been signed by 
a Sub.Deputy Collector instead of the Collector or 
other officers authorised to hold sales under tho Act, 
C ANRITA Lat Roy v Secretary or Starr, 22 0, 
W. N. 769; 28 0. L. J. 61 a4 


S. 37, PprovisO—Raiyats holding at 
fived rates, whether huve protected interest, 

Raiyats holding at fixed rates are persons who 
have a protected interest within the meaning of the 
proviso to section 37 of the Bengal Land Revenue 
Sales Act. © KALI Prasap CHATTERJEE v, Rasy 
BEHARI LAIK 


S. 58 447 

Bengal Municipal Act (III of 1884), 
SS. 6 (4), 204, 218—‘House,’ meaning of—= 
Patit land adjoining house—Obstruction placed “in 
front of the house”, meaning of. 

For the purposes of section 204 of the Bengal 
Municipal Act, the term “house” as interpreted in 
section 6, clause (4), of the Act is not confined merely 
to the four walls and the roof within which a man 
dwells or carries on business, but it may well include 
the land or premises whicn are enjoyed or held with 
the building. It is a question in each case whether 
any particular land adjoining a building is part and 
parcel of the house or not. 


Where on the west ofa road the petitioner had a 
house, to the north of which there was a piece of 
palit land adjoining, which was acquired after the 
land on’ which the house stood had been acquired 
and the two plots were separated by a wall and a 
privy, and on the pait land was stacked a heap of 
khapra or broken pottery which extended from the 
land on to the road: 

Held, that in the absence of a definite finding by 
the trial Court that the patit land was held and 
enjoyed along with the house as part of the 
premises, if could not be said thatthe stack of 
khapra was an obstruction placed in front of the 
house within the meaning of section 201, Bengab 
Municipal Act, so asto warrant the petitioner's con- 
viction under section 218 of the Act. © BHUSHAN 
CHANDRA Dourra v CHAIRMAN OF THE KOTECHANDPUR 
MUNICIPALITY, 22 C. W., N. 376; 19 CR. L. J, 714 


2 
S. 204 298 


L4 
S» 217-— Public road, dedication of, evidence 
as to——Eneroaching on public road. 
A road within the meaning of section 217 of the 
Bengal Municipal Act should include a public right 
of way. 














A road made over the petitioner's land to a trench. : 


ing ground, to whicha name was given by the 
Municipality, was not used as road after the trenching 
ground was closed: 

Held, that as the road was originally used fore 
temporary purpose and there was no fact from which 
it might be supposed that the petitioger ever intend. 
edit to be used permanently, there was no ovi. 
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dence thah there was ever any dedication of the road 
to the public so as to constitute it a public road. GC 
Nanpo Lat v. BEJOY HANDRA UHATTERIER, 22 C. W. 
N. 599; 19 Or. L. J, 742 518 


S. 218 298 


Bengal, N.-W.P, and Assam Civil 
Courts Act (XII of 1887), s. 21 736 


Bengal Public Demands Recovery 

Act (I of 1895), ss. 

Notice under s. 10, proper service of—-Burden of 

proof. 

The service of a notice under section 10 of the 
Public Demands Recovery Act must be offected in 
strict conformity with section 31 of the Act, 

In a suit for a declaration that a sale held 
under the Public Demands Recovery Act was null 
and void and did not affect the plaintiff’s title to 
the property sold, the onus is on the defendant to 
show that there was proper service of notice under 
section 10 of the Act as required by law, 
NEMAL CHARAN DE v, SECRETARY oF Stats, 45 C. 496 


41 
S. 3I 741 


Bengal Rent Act (X of 1859)— Occupancy 
rights, whether transferable. 
A right of occupancy under the Bengal Rent Act 
was a personal right and was not transferable beyond 
the lifeof each tenant. MN RAMPRASAD v, KISHORI 


Lab 
S. 7 
Bengal Tenancy Act (VIII 

1885), ss. 7,30, 158, [88—Record of 

Rights, entry in, whether confera any title —Suit 

for assessment of rent, whether maintainable by one 

of several landlords—Landlord, right of, to assess 

rent, whether arises under general law —3. 188, 

Bengal Tenancy Act, whether applies to application 

under s 158. 

An entry in the Record of Rights that a certain 
piece of land is Hable to be assessed with ront, 
confers no title, and cannot be taken as the starting 
point of limitation fora suit for assessment of its 
rent, 

Section 188 of the Bengal Tenancy Act applies to 
an application under the terms of section 1&8 of the 
“Act, just as it does to a suit for the enhancement of 
rent under section 7 or section 30 of the Act. 

A suit for assessment of rent is maintainable under 
the general law irrespective of anything contained in 
tme Bengal Tenancy Act Therefore, ib is open to one 
of several landlords to bring a suit for assessment of 
ren after making his co-sharers parties defendants. 
© DHANANJOY MANJHI v. UPENDRANATA Das, 22 0, 
W. N. 685 428 
ss. 19, 181] ~Ghatwali land—Occupancy 

rights, acquisition of. 

Rights of occupancy might be acquired in ghatiwali 
lands under Bengal Act X of 1859 and Act VIII of 
1869. Section 18lof the Bengal Tenancy Act does 
not take away any rights of accupancy acquired or 
enjoyed under the Acts of 1859 and 1899, 
@ITIKANTA Roy v. BIPRADAS OCHARAN, 27 C. L. J. 556: 
-22 C. WL N. 763 

ss. g0, 2! 556 
S. 30 428 
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S. 4O— Application for commutation of rent 
—Jurisdiction—Civil Court, power of, to examine 
propriety of order for commutation of rent--Officer to 
whom application made, whether can transfer it to 
another officer competent to determine it ` 
A Civil Court is not competent to examine the 

propriety of an order of commutation made with 

jurisdiction under section 40 of the Bengal Tenancy 

Act, in other words, a Civil Court cannot determine 

whether, in the circumstances of the particular cage, 

commutation was or was not properly directed, or 
whether the amount assessed as cash rent is or is not 
adequate, Butifa question arisesina Civil Court 
asto whether the orderfor commutation was made 
with or without jurisdiction, it is incumbent upon the 

Court to satisfy itself that vhe order was made with 

jurisdiction. 

An application for commutation of rent under 
section 40 of the Bengal Tenancy Act should be 
entertained and determined on the merits by the 
officer to whom it is presented by the applicant, 

The “officer” mentioned in sub-section (3) of - 
section 40 of the Bengal Tenancy Actis the officer 
who receives the application from the applicant. 

An order for commutation of rent, made by an 
officer to whom the application is transferred by 
another officer who entertained it, is without juris. 
diction. © Janu Nata Manna v. PRAN KRISHNA 
Das, 27 O., L. J. 569 ` 


Sa 49—Landlord und tenant—Under-raiyat 
—Notice to quit signed by one of several landlords, 
validity of. 

A notice to quit served on an under-ratyat signed 
by only one of the landlords is not invalid in law, 
even where thereis no evidence to establish that it 
was signed by the landlord on behalf of himself and 
the other landlords, © JAKHER Monako v. KHATIR 
MOHAMED 


-r Sa 50 (2), presumption under—Sub. 
division or amalgamation of old tenure, 
whether destroys presumption —Ewecution of fresh 
kabuliyat in respect of old tenancy, effect of. 

A mere sub-division of an old tenure or amalgama. 
tion does not necessarily mean the creation of a 
new tenure so asto destroy the presumption under 
section 50 (2) of the Bengal Tenancy Act regarding 
fixity of rent. 

A tenant proved that he had paid rent ab a uniform 
rate for over 20 years, The landlord showed that sub. 
sequent to the Permanent Settlement the tenant had 
executed a kabultyat in which he agreed to accept a 
fresh lease at a jama which might be assessed in 
future upon a measurement of the jote: 

Held, that the presumption arising under section 
50 (2) of the Bengal Tenancy Act from payment of 
rent ata uniform rate fer over 20 years had been 
rebutted. © Prosayya Des RoYKOT v, SAFURUDDIN 
AHMAD 
e-em SS. 52 (5), I05—Proceeding under 

a, 105—Appellate Court, potver of, to allow deduction 

on meastrement—Calculation of excess area, method 

of. 

In anappeal arising out ofa proceeding under 

section 103, Bengal Tenaney Act, the Appellate Court 

is eutitled to allow a deduction on the measure. 
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ment onthe ground that the measurement was nos 
a scientific one, 

Section 52, sub-section 5, of the Bengal Tenancy 
Act is an enabling section authorising the Court 
to calculate additional rent for excess area in the 
way laid down, if it thinks that to be tho most 
convenient way of arriving at whatis the fair and 
equitable rent between the parties. It does not 
preclude the Court from adopting other methods of 
calculation for the purpose of arriving at what is the 
proper excess rent. © MIDNAPORE Zemrnpary Co. 
Lrp. v. KRISTO PROSAD SUKUL 544 
S. 98, District Judge, power of, under— 

Limitation, question of, whether can arise in suit for 

arrears of pay brought on basis of District Judge’s 

order directing payment, 

Under section 98 of the Bengal Tenancy Act the 
District Judgo hasample powers to pass orders with 
respect to the remuneration of the common manager. 
Therefore, no question of limitation arises in a suit 
brought bya retired common manager to recover 
arrears of his pay on the basis of an order made by 
the District Judge directing its payment. © 
TRAILOKYA Natu Roy v. DURGA NATH 666 


— SS. I04A to 104F and 104J— 

“Shall be deemed to have been correctly settled,” 

meaning of. 

The words “shall be deemed to have been correctly 
settled,” used in section 10£J of the Bengal Tenancy 
Act, do not merely give rise to a presumption that 
can be rebutted but create an irrebuttable presump- 
tion as to the correctness of rent settled in accord- 
ance with the provisions of sections 104A to 10iF of 
the Bengal Tonancy Act. C BAIKUNTHA Natu Guosn 
v, SODANANDA MOHAPATRA 287 
m Sa JO4H, suit under—Limitation — Exclu- 

sion of time during which notice given to Secretary of 

State was current—Civil Procedure Code (Act V of 

1908), s. 80. i 

In filing a suit against the Secretary of Stato 
for India under section 104H of the Bengal Tenancy 
- Act the plaintiff is not entitled to exclude from the 
period of limitation provided by that section the 
period of two months during which a notice given 
to the Secretary of State under section 80 of the 
Civil Procedure Codo is current. © SECRETARY or 
State v. Lakai NARAIN Das 899 
——— 136, 544 


s. 105 
ss. IO5A, 107; 109—Res judicata— 

Decision in proceeding under section 105A, Bengal 

Tenancy Act, whether final. 

The effect of section 107 of the Bengal Tenancy 
Act as amended is to bar for all time the possibility 
of raising any issue which is once settled in a 
dispute under section 105A of the Bengal Tenancy 
Act between the same parties, and to make it in- 
capable of being re-opened and incapable of being 
challenged. j 

Where in a proceeding uudes eection 105A of the 
Bengal Tenancy Act, it was decided that the 
relationship of landlord und tenani did noteexist 
between the parties, und thereafter tho plaintiff 
brought a suit to oject the defendant as a érespasser: 

Held, that it was not open to the defendant 
to re-agitate” and re-litigate as a defence to the 
wil the issue which was raised and determined in 
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the proceeding under section 105A. Pat Mcrenpra 
Narayan Ray v. GIRISH CHANDRA Kar, 8 P.L. J. 379 


I2 


125 
——~— SS. 109, IIIB. 

The effect of section 111B of the Bengal Tenancy 
Act is that, subject to the provisions of section 109, 
the landlord and tenant are at liberty after three 
months from the date of the certificate of final 
publication of the Record of Rights to seek any 
remedies open to them in the ordinary Civil Courts, 
C Duanansoy Mansur v. UPENDRANATH Das, 22 0, 
W. N., 685 


S. IIIB, effect of 428 
S. I47A (2)—Compromise—Repudiation 
by some parties before decree— Court, power of, to 
record compromise. i 
A Court is empowered to enquire into and give 
effect toa lawful compromise, adjustment or satis. 
faction of a suit by the parties even whore one of 
the parties repudiates or recedes from ibin Court, 
Olause (2) of section 147A of the Bengal Tenancy 
Act empowers a Court to give effect to a compro- 
miseand to pass a deeree accordingly even if the 
parties subsequently retract from it. Pat Urry 
SANU v. ARZANI 229 
—~— S. 158 428 
ss. 159, proviso, cl. (b 
179— Transfer of Property Act : IV of Daa k Ti 
Dar-putni lease—Stepulation restraining creation of 
subordinate rights by dar-putnidar, validity of, 
Section 179 of the Bengal Tenancy Act controls 
clause (b) of the proviso to section 159, Consequently 
it is competent to a putnidar and a dar-putnidar to 
enter into a contract of permanent tenancy, subject 
to the restriction that subordinato interests carved 
ont by the dar-putnidar will be extinguished on a sale 
of the tenure for arrears of rent. Sucha restriction 
is an incident of the tenure and runs with the land 
so as to be operative not merely between the grantors 
and the grantees, but also between the representatives- 
oe and the holders of derivative ,titles from 
cul, 
A. dar-putni kabuliyat executed in favour of the 
putnidars contained the following stipulation;— 
“Like yourself we shall have full rights to erant 
leases or make settlements of lands in the muffasil i 
but if these dar-puini mahals be sold at auction for 
arrears of malikana (rent) due to you then all agree- 
ments entered into by us shall be extinct istand 
annulled):” ë 
Held, (1) that the stipulation did not contravene 
the provisions of section 159 of tho Bengal Tenarcy 
Act, inasmuch as ib did not impose any absolute 
restraint on alienation by the dur-putnidars 
(2) that the transaction being a lease and the 
condition being obviously for the benefit of the 
lessor it did not contravene the provisions of section 
10 of the Transfer of Property Act. © MADHU SUDAN 
MAHATO v. MIDNAPORE ZEMINDARI Co., 27 O, L, J. 511 
I 
—— SS. 161, E E Te 
oj portion of non-transferable occupancy holding—e 
Purchaser of holding at rent sale, right of, tc annul 
the mortgage, e ik 
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The sale in execution of rent decree, of a non. 
transferable occupancy holding, a part of which is 
under a mortgage, is subject tothe mortgage with 
the right in the execution-purchaser to annul 
the mortgage in the mode provided for in 
section 167 of the Bengal Tenancy Act. 

Such a mortgage, being a transfer of a part only of 
the holding, is an incumbrance within the meaning 
of section 161 of the Bengal Tenancy Act and 
although liable to be annulled by a purchaser at a 
rent-sale, cannot be ignored by the landlord. A 
notice must be given under section 167 of the Act 
for its annulment. 

Toa suit to enforce the mortgage of a portion of 
a non-transferable occupancy holding against the 
tenants-mortgagors and the purchaser of the holding 
at a rent-sale, the landlord, though a proper party, 
is not a necessary party. © PRAN Krisana PAN w. 
ATUL KRISUNA MUKHERJEE, 22 C. W. N. 662 176 
S. 167 129, 176 


S. 167—Purchaser in execution of rent 
decree, whether can be ousted by purchaser in execu. 
tion of mortgage decree—Notice of annulment of 
mortgage, absence of, effect of —Priority. 

A subsequent purchaser of a holding under a 
mortgage decree cannot oust a prior purchaser 
under a rent decree even where there has been no 
notice under section 167, Bengal Tenancy Act, annul- 
ling the mortgage. The former is merely in the 
position of a second mortgagee whohas a right to 
redeem the latter. Pat Sorar Lan v. MURLIDHAR 


S. [73—Civil Procedure Code (Act F of 
1908), s. 47,0, XXI, r. 90—Hweculion—Sale, order 
setting aside—Appeal, whether. lies—Benamdar of 
judgment.debtor, position of. 

A decision setting aside an execution sale under 
section 173 of the Bengal Tenancy Act, on the 
ground that the auction-purchaser is a benamdar 
of one of the judgment-debtors, is not appealable by 
the benamdar even where the Court in arriving at 
the decision has considered some other matters such 
as Order XXI, rule 90, Code of Civil Procedure, and 
other grounds in support of the application. ` 

Such a benamdar hasalso no right of appeal under 
the Civil Procedure Code inasmuch as section 47 
of the Code does not apply to the case of a benamdar. 
eÇ DHIRAMOYI DASI v. ANANTARAM ee 

















S. 179 129 
s. 181 485 
~~” S. 182, applicability of—Homestead of 


raiyat, 

Whether the homestead of a raiyat is oris not part 
of an agricultural holding the Bengal Tenanoy Act 
applies to it by virtue either of the general provisions 
of the Act or of the special provision to be found in 
section 182, © Rar CHARAN KARMAKAR v. Sip RAM 


PARAI 9 
S. 188 428 

Sch. IHI, Art. 3, appiicability of—Dis- 
possession by landlord in execution of decree for rent, 
Where a landlord in execution of a decree for 
ertrears of rent puts a holding to sale, purchases it 
himself and. obtains delivery through Court, such 
disvossessiog 4 the tenant is not dispossession within 
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the meaning of Article 3 of Schedule ILI of the 
Bengal Tenancy Act. C Ram KINKAR TEWARI v., 
Strutt Rax Pansa, 27 0. L. J. 528 221 
——— Sch. HI, Art. 3—Suit by raiyat to 

recover possession of holding from auction-purchaser 

—Linitation applicable, 

The limitation prescribed by Article 3, Schedule 
IIT, of the Bengal Tenancy Act does not apply to a 
suit by a raiyat to recover possession of his 
holding from an auction-purchaser of the holding 
in execution of a rent decree. © GANESH-COHANDRA 
v. BERAJA SUNDARI 97 
Bengal Village Chowkidari Act (VI 

of 1870), ss. 50, 51 3 
Berar Municipal Law of 1886, s. 42 

—Scavenging tan liability to pay. 

Section 42 of the Berar Municipal Law shows that 
the condition of taxation of a building or shop for 
scavenging purposes isa provision by the Committee 
for scavenging service and not the actual rendering 
of it in respect of a latrine existing in the building 
or shop. N Tauer Aur v. Municipan COMMITTER, 
KHAMGAON 68 
S. 44.—Notification of tau—Jurisdiction of 

Civil Court to declare tas illegal. 

Section 44 (9) of the Berar Municipal Law 
precludes a Court from holding that a tax which 
has been duly notified has not been legally imposed. 
A defect in the constitution of the Committee which 
imposed the tax isa mere informality and is pro- 
tected by sub-section (9). N Taser Anr vu. MUNI- 
CIPAL COMMITTEE, KHAMGAON 


Bill of lading, signing of, effect of. 

A bill of lading is evidence and sometimes conclu- 
sive evidence of the contract of affreightment, but is 
not the contract of affreightment itself. M 
CLAN LINE STEAMERS, LTD. v. MUNICIPAL COUNCIL or 
OOCANADA, 34 M. L. J. 145 


Bombay Civil Circulars, Chap. H, 
clh 91, sub~cl. 16 653 


Bombay Village Police Act (VIII of 
1867), S. I5—Police Patel, power of, to inflict 
fine for making false complaint. 

A Police Patel, to whom a commission has been 
issued under section 15 of the Bombay Village Police 
Act, has no power to inflict a fine on a complainant, 
for making a false complaint. B MAGANLAL Kuen. 
CHAND, In re, 20 Bos. L. R. 600; 19 Cr. L. wate 





Buddhist Law, Burmese—Divorce—Adul 
tery, proof of—Illegitimate issue~ Burden of proof— 
Criminal Procedure Vode (Act F of 1898), s. 488, order 
under, effect of ~Euidence Act (I of 1872), s, 112. 

In Buddhist Law thereis no such thing as a 
judicial separation, but an order under section 488; 
Criminal Procedure Code, until it is rescinded, is 
for all practical purposes the same thing as an order 
fer judicial separation and if, while the order is in 
force, a child is born to the wife the onus is shifted 
on tq her of proving access. The rule laid down in 
section 112 of the Hyidence Act is inapplicable to 
such a casg, inasmuch as the order under section 488, 
Criminal Procedure Code, practically puts an end to 
the continuance of a valid marriage. Le BR Ma Mya 
v. Mc. SHWE Bax 620 
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s BurmeSe@—Divorce~— Cruelty, single act 
of, whether sufficient. 

Under Burmese Buddhist Law a divorce on the 
terms of a divorce by mutual agreement may be 
allowed to a wife on proof of a single act of cruelty on 
the part of the husband. L B Ma Sein Puaw v. 
Ma Ba On i5 144 
cere — Marriage, minor, whether can cona 

tract-—Breach of promise of marriage, damages for, 

suit for, against minor, maintainability of-—Majority 

Act (IX of 1876), 8. 2—Applicability of Act—Suat 

against minor, form of. 

A breach of a promise of marriage is a matter of 
marriage within the meaning of soction 2 of tho 
Majority Act, so that the Act has no application to 
such a matter. 

There is nothing in Burmese Buddhist Law to 
prevent a youth from contracting a valid marriage 
without his parents’ consent at any time after he is 
physically competent for marriage. 

Burmese Buddhist Law does provide for the pay- 
ment of compensation by the defaulting suitor in 
cases of breach of promise of marriage and the 
minority of the youth is no defence to a suit for 
such compensation, since the only age of minority 
recognised by Burmese Buddhist Law in matters of 
marriage is, in the case of a boy, the age below which 
he is physically incompetent to marry. 

There is no reason why a suit for compensation for 
breach of promise of marriage under Burmese 
Buddhist Law should not be brought against a minor 
so long as it is brought in the manuer prescribed in 
Order XXXII of the Civil Procedure Mode, and there 
is nothing in law to prevent a personal decree being 
given against a minor for compensation in such 
a suit, U B Maune NYREIN v. Ma Myin, 8 U. B. 
R. (1938) 76 : 

Burden of proof. 

The question of the burden of proof is not of any 
very great importance in a Court of Appeal where 
evidence has been given upon both sides in the 
original Court. Pat Sanpeo Narain Deo v. ge 


KUNMARI 
Lease, pendente lite 762 
~—-—-—Mortgage—No demand made by mortgagee 
for 36 years— Presumption 80G 
Partition suit 255 
Sale, fictitious 330 
in suit to recover possession of land as 
accretion 555 
Calcutta Municipal Act (II of 

1899), S. 56—Election petition, whether can be 

treated as suit—Corrupt practices in election—Imper- 

sonation of voters, whether grownd for setting aside 
election—Intimidation and undue injluence, consequ- 
ences of. 

In the Calentta Municipal Act the matter of corrupt 
practices in elections has not been provided for, except 
in so far asis covered by the expfession “for any other 
cause” in section 56 of the Act. 

In order to constitute impersonation mens rea'is an 
essential ingredient. ‘ s 

. If in an election a person whosename “is on the 
register is shown not to have voted and it is also 
shown thata vote has been recorded in his name and 
no fraud is shown onthe part of the candidate in 
whose favour the vote isrecorded or his agents, thesvote 
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should be struck off on scrativy but the election can- 
not be set aside on that ground alone. : 

An application under section 56 of the Calcutta 
Municipal Act for setting aside an election cannot be 
treated as a suit. 

Influencing of individual voters avoids an election 
only when committed by a candidate or his agents, 
and not otherwiso 

In order toavoidan election on the ground of 
intimidation and undue influence it must be shown 
either .1) that the rioting or violence wns instigated 
by the candidate or his agents for whom he is res. 
ponsible, or (2) that it prevailed to such an extent as 
to prevent the election from being an entirely free 
election. © In the matter of Broso GOPAL GOSWAMI, 
220. W N. 678 729 
—_—as amended bythe Calcutta 

Municipal Amendment Act of 

1917, S. 495 A (I)—Adulteration of ghee— 

Proof 

In a prosecution for adulteration of ghee, it would 
not be safe to rely on technical treatises alone 
without the aid of an expert to whom their alleged 
effect may be put © GRANDE VENKATA RATNAN v, 
CORPORATION OF CALCUTTA, 22 0, W., N. 745; 28 C. L. 
J, Bz; ly CR. L. J. TAH 
c §. 537 (Ad), presumption under, evasion of 

— Estoppel — Corporation, whether estopped from 

acquiring portions of hol iing by separate proceedings. 

Where two plots of land forming one holding and 
covered by one assessment are separately owned, tho 
Calcutta Corporation are not estopped, by their 
having assessed the plots as one, from proceeding to 
acquire the land in two separate proceedings, although 
the consequence of their action would be to deprive 
the owners of both the plots of the benefit of the 
presumption under section 657 (d) of the Calcutta 
Municipal Act, C Suosur Lan Das r. SECRETARY oF 
STATE, 22 0. W, N. 588; 28 O. L. J. 144 8 
Carriage of foods—Canier, liability of— 

Owner of goods refusing io take delivery, effect of—~ 

Bailee, liability of—Negligence, proof of-—-Sudden 

emergency. 

Plaintiffs delivered certain parcels of jute to the 
defendant Company for carriage to a certain Ghat, 
The flat on which the parcels were laden proceeded 
to her destination, but when she reached her dis- 
charging 
take delivers. The flat with other cargo on board 
was then taken further down the river, and moored 
near a wharf outside another flat which was fast to 
the same buoys. Early one morning a fire brake on 
on board the latter flat, which spread to the defend 
aut Company’s flat, and although the latter was 
ultimately got clear and towed away down river,’ so 
much mischief had been done thatthe greater part 
of the jute was destroyed. The plaiutiffs. sued the 
defendant Company on the ground that tho Company 
had not delivered the goods in accordance with the 
bill of lading, and alternatively for not taking care 
of the goods and saving them from the fire: 

Held, (1) that the contract of carriage had been 
terminated by the arrival of the flat at the-wharf at 


which delivery should have been taken, and by the, 


neglect of the plaixtiffs to take delivery in duecourse, 
the liability of the defondant Company under the bills 
of lading had ceased, and its responsilMity thereafter 
was that of anordinary hailee; 


berth the consignees were not ready toe 


-e° 
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(2) that under section 106 of the Evidence Act it 
was for the defendant Company to lay the materials 
before the Court, but that it was for the plaintiffs 
to satisfy the Court that the true inference from 
those materials was that the servants of the defend- 
ant Company had uot shown due care, skill and nerve 
in saving the goods from the fire. 

Good sonse and the policy of the law impose 
some limit upon the amount of care, skill and 
nerve which are required of a person in a position 
of duty, who has to encountera sudden emergency, 
In a moment of cxtremo peril and difficulty the 
Gourt is not to expeel perfect presence of mind, 
necurate judgment and promptitude If a man is 
suddenly put in an oxtremely difficnls position and 
a wrong order is given by him, it ought not in the 
circumstances to be attributed to him as a thing 
dono with such want of nerve and skill as to amount 
to negligence, Ifin a sudden emergency a man does 
something which he might, as he knew the circam.- 
stances, reasonably think proper, he is not to be held 
guilty of negligence, because, upon review of tho 
facts, it can be scen that the course he had adopted 
was notin fact the best, P CG Dwarkanatn Rale 
MOHAN CHAUDHURI v. Rivers Steam Navigation Co,, 
27 C. L. J. 615; 23 M. L. T. 376; 8 L. W. 4; (19 8) 
M. W. N 405; 20 Bom. L, R. 785 319 


Cause of action 
, accrual of —Plaintiff, duty of-—~ Written state- 
ment, pleas in, whether can furnish cause of action, 

The plaintiff must show in his plaint that a cause 
of action accrued to him prior to the institution of 
the suit, he cannot rely upon the pleas contained in 
the written statement for the purpose of making 
outa cause of action, Q ARAJ SINGH v. SARAB 
Suku PANDE 650 
Dispossession from immoveatle property— 

Possession, suit for—esne profits, subsequent suit 

for, maintainability of—Specific Relief Act (1 of 

1877), 8. 9, 

The right to possess immoveable property and the 
right to enjoy the profits thereof, are distinct 
causes of action, so that a person who has been 
dispossessed of immoveable property, is entitled to 
sue for its possession under section 9 of the Specific 
Relief Act and to leave the question of mesne pro. 
fits for another suit. That would depend on title, 
a matter which cannot be gone into in a suit under 
section 9 of the Specific Relief Act. N JANARDHAN 
GANESH t., RAMCHANDRA 

Suit for declaration of title to and confirmation 
of possession of land with prayer for temporary in. 
jyenction, whether can be digmissed for want of cause of 
action, 

A suit for declaration of title to and confirmation 
of possession in a certain plot of land on tho allegation 
that the defendant had threatened to take possession 
thereof, with a prayer for a temporary injunction 
in which the defence is thatthe title is with the 
defendant, cannot be dismissed on the ground that the 








` plaint discloses no cause of action. G Horanata Roy 


uw. BISSESWAR Das 


+ , what is, 

The cause of action has no relation whatever 
to the defencg which may be set up by the defend. 
ant, nor does if depend upon the character of 
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the relief prayed for by the plaintiff. It refers 
entirely to the grounds set forth in the plaint as 
the cause of action, or, in othir words, to the media 
upon which the plaintiff asks the Court to arrive 
ata conclusion in his favour, N MOHAMMAD ALI 
KHAN © Sucsat ALI KHAN 


C. P. Land Revenue Act (XVIII of 

, 1851), s. 69 (4) (1) 

C. P. Tenancy Act (XI of 1898), S. 35 
(4) Surrender of holding—Implied surrender, 
nature of—Hoelding cultivated and rent paid, but 
not on behalf of tenant, effec! of—Plea of surrender, 
whether available to other than malyuzar. 

An occupancy tenant mortgaged his holding to 
the plaintiff with the consent of the Lambardar. The 
plaintiff filed a suit for foreclosure on the basis of 
the mortgage, impleading the defendant as a party 
on the ground that ho held the land under the mort- 
gagor The defendant set up a paramount title and 
wus, therefore. discharged from the suis. The plaintiff 
ovtai .ed a foreclosure decree and was put insy mbolical 
possession and as the defendant obstructed the 
plaintiff, the present suit for ejectment was filed. 
[t was found that the defendant originally entered 
into possession of tho holding under a sub-lease 
which expired in 1910. The land, however, remained 
uncultivated and the rent unpaid, go fa "as the tenant 
was concerned from the ath October 1910 to the 
2tth January 1914: 

Held, that there had been an implied surrender 
of the holding and that the mortgage, which was 
pra:ted on the tenant right, was annulled by opera- 
tion of law on the extinguishment of the tenant right. 

Section 35, sub-clause (4 , uf the Central Provinces 
Teniney Act applies even when the land is cultivated 
and rent paid though not by or on behalf of the 
tenant The statutory surrender comes into operation 
because the tenant has in a way abandoned the 
holding, 

An implied surrender, being more analogous to 
the case of a forfeiture than to the case of a 
surrender, expross or implied within the meaning of 
section 115 of the Transfer of Property Act, extin- 
guishes the rights of persons deriving their title 
through the tenants. 

The terms of section 35, sub-clause 4, of the Central 
Provinces Tenancy Act do not justify the view that 
the plea of implied surrender canonly be taken by 
the Malguzar. N SARJERAO v. Tuxagam, id N. L. R, 
107 

Ch. V-— Bhumak, whether village servant 

— Bhumak refusing to do private work of malguzar— 

Ejectment, 

A bhumak in the District of Chanda in the 
Central Provinces is no longer treated as a village 
servant but is regarded asone rendering service to - 
the malguzer alone. Hiserights in the land held by 
him are not governed by the provisions of Chapter 
Y of the Central Provinces Tenancy Act 1f, therefore, 
he refuses to do the private work of the malguzar, he 
is liable to be ejected from the lands which he 
holds asa humak. Ñ Bara v. Bauuanupars, «JN. 
L. R. 152 77 


Chowkidari chakran lands, resump- 
tion of, effect of Patnidar, right of, to resume lands 
inguded within patni—Bengal Village Chowkidari 
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Act (VI B. C. of '870), s8. 50, 51L—Zemindar, estate 
of, in resumed Chowkidari chakran lands. 


Where Chowkidari Chakran lands are enfranchised ` 


the Zomindar does not acquire a new title; so 
-that if does not become incumbent upon the Patni- 
“dar within whose Patni the lands were initially 
comprised to ask for a new settlement in respect 
thereof from the Zemindar. The Patnidar becomes 
entitled to hold possession of those lands as part 
and parcel of his Patni, subject to the liability to 
pay the new assessment and, in some circumstances, 
an additional sum by way of profit. 

The legal effect of the resumption of the lands 
under the provisions of the Village Chowkidari Act 
and their transfer to the proprietor of the estate 
is, not that a new estate iscreated in him in respect 
of the lands, but that the estate taken by him under 
the resumption order is inconfirmationand by way of 
continuance of his existing estate. Consequently 
where before the resumption.the Zemindar or those 

. claiming through persons under whom he claims, 
has or have entered into contracts affecting his 
existing estate, the rights of third parties under 
the contract are preserved. 

Jf the Zemindar after the resumption settles the 
Jands with third persons, such third persons acquire 
no right as against the Patnidar within whose Patni 
the lands were originally included. © SURENDRA 
MOHAN SINHA v. RAJENDRA NATH Roy, 220. W N. 

` 660; 28 C. L, J. 160 435 


s resumption of —Setilemeni made by Collector 
in contravention of order of Government— Person 
entitled to setilement, rights of—Limitation. 

A settlement of Chaukidari Chakran lands made 
by the Collector with a person in disregard of the 
order of the Government is wholly ultra wires and 
nugatory and does not entitle that person to get 
rid of the rights of the person who is entitled to 
the settlement under the Government order In 
such a case there cannot be any question of limita- 
tion running against the person entitled to the 
settlement. © Aauore Nata BANERJEE, v. Katya- 
NESWARI DASI 853 





Resumption under Village Chowkidari Act-— 
Zemindar and patnidar, rights of— Rent payable by 
putnidar. 

Tbe effect of the transfer of resumed Chowkidari 
Chakran lands under the provisions of the Vilage 
Chowkidari Act is to make the zemindar hold the 
property subject to the rights previonsly created by 
him in favour of subordinate holders, 

In respect of such lands situated within the 
ambit of a patni the rights of the zemindar and the 
patmdar must be governed by the terms of the 
special contract betweenthem. Inthe absence of 
such special terms or of any detinite information as 
to the exact mode in which the patni rents were 
originally settled, the assessmbnt of rent for those 
lands as between the patnidar and zemindar should 
bo ou the same basis of calculation as between the 
zemindar and the State To calénlate on that basis the 
rent payable by the patnidar to the zemind i, first 
determine the aunual value of the land according 
to the average rates of letting land similar in quality 
in the neighbourhood, then deduct. therefrom one-half, 
the, balance represents the amount payable by the 

. : 6 
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zemindar into the Chowkidari fand, and ‘one-half of 

this balance is the amount of the rent payable by 

the patnidar to the zemindar. © BADHA CHARAN 

Cuanpra v RANJIT SINGH, 27 0, L. J. 532 7 

City of Bombay Municipal Act (AH 
of 1888), ss. 3 (X), (Y); 305—Public and 
private street, distinction between—Street, whether 
includes houses abutting on tt, 

A. “street” does not merely mean the actual road- 
way but includes the houses on cither side of it. 

Where before the coming into force of the City of 
Bombay Municipal Act of 1888, a sewage pipo was 
laid down ina lane which carried the sullage water, 
of the houses on the two sides of the lane: 

Held, that the lane must be deemed to have been 
sewered by the Municipality and was, therefore, a 
public street to which section #05 of the Act had no 
application. B Emprror v. RAMRAO Vistivanatu, 20 
Bon. L. R. 620; 19 Cr. L. J. 748 
S. 305 519 
Civil Procedure Code (Act XIV of 

1882), Sa 2ZOQ9—Inierest after period of grace 

-Decree absolute silent as to interest, effect of. 

After the period of grace allowed by the prelimi- 
nary decrec in a mortgage suit has expired, the 
matter passes from the domain of contract to tbe 
domain of judgment and tho jurisdiction of the 
Court to grant further interest after tho expiry of 
the period of grace is under section 20°, Code of 
Civil Procedure of 1684. The proper period for 
allowing such further interest would be when the 
decree absolute is made: therefore, where the deerce 
absolute does not provide for any such interest, it 
should be held that no such interest was allowed 
C Unit Narayan JHA t. JASODA SAHAN Kanan, 27 0, 
L J. 576 469 





S. 317, applicability of, to persons claiming 
through certified purchaser, 

The provisions of section 3817, Code of Civil Pro- 
cedure, 18R82,do not extend to persons claiming 
through the certified purchaser, © Jovy Goninpa 
CHOWDBURY © DEBENDRA Nati Bose 216 
Civil Procedure Code (Act V of 

1908), ss. 2(11),53—‘Legal representative,” 

meaning of—Members of joint Hindu family, position 

of Decree for injunction against some members, 

whether can be enforced against others, e 

Plaintiff obtained an injunction against two 
brothers who, together with the sons of one of them, 
formed a joint Hindu family. The sons were no. 
made parties tothe suit. After the death of the 
two brothers the decree-holder sought to execute 
tho decree against the sons; 

Held, that the decree could not be exeutited 
agaiust the sons inasmuch as they were noither 
partios to the suit nor were they, in any sense, the 
legal representatives of the judgment-debtors. 
CHUNILAL HARILAL vt. Bat MANI, 20 Bow, L, R. 680 


745 ° 


S. 2 (I2)- Mesne vrofits—Purchaser of 
non-transferable holding, liability of —Busis of assess. 
ment 
On the sale ofa non-transferable occupancy holding 

by a tenant the landlord, in a suit against the pur- 
chaser for khas possession and mesne profits, having 


. got a decree for khas possession, apfMied for ascer- 


tainment of mesne profits: 
hd 


. 1020 , 
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Held, that mesne profits ought tobe assessed on 
the basis of the rents which the purchaser received 
during the period of his possession, and not on the 
basis of the rent which the landlord used to get 


from the tenant of the holding prior to its sele. G- 


PURNANANDA Datta v ÅBINASH ONANDRA ka 
m Sa LO, O. XXI, a 7— Decree contrary 
to provisions of s. 10, validity of —Euecution — Exe- 
cuting Court, whether can question jurisdiction of 

Court which passed decree. 

A decree passed contrary to the provisions of 
section 10 of the Civil Procedure Code is not a 
nullity and cannot be disregarded in execution pro- 
ceedings. 

Under Order XXI, rule 7 of the Civil Procedure 
, Code, an executing Court has uo power tc question 
the jurisdiction of the Court which passed the decree 
under execution, P Suxorat Rat v. WARAK CHAND, 
‘44 P. L. R. 1918: 93 P. W. R. 1918 I9 
——— S [I 125, 559 
omer Sy I I, 0. IK, PE, 3, 6, 0. XVII, 

FPF. Z, S—<Absence of defendant—Flaintif, failure 

of, to produce evidence— Dismissal of suit for want 

of prosecution, whether dismissal on merits — 

‘Want of prosecution,’ meaning of—Second suit for 

same relief, maintainability of—Procedure—Res 

judicata. 

On adate fixed for hearing ond production of 
. evidence by the parties in a case, the defendants did 
not appear. One of the plaintiffs, who was also general 
attorney of the other plaintiffs, was present but he 
adduced no evidence. Thereupon the Court dismissed 
the suit for ‘want of prosecution.’ ‘The plaintiffs 
applied to have the dismissal set aside, but their 
application was refused on the ground that their 
romedy was a separate suit. Thereupon the plaintiffs 
brought another snit for the same relief: 

Heid, (1) thatinasmuch as all the plaintiffs were 


- present through their general attorney, the Court 


must be deemed to have acted under Order XVII, 
rule 8, and to have dismissed the suit on the merits 
and not under Order IX, rule #, and that, therefore, 
a second suit on the same cause of action was not 
maintainable; 

(2, that the words ‘want of prosecution’ could only 


ebo understood as meaning thatthe plain iffs did 


nothing to support theirclaim,?e, that there was 
no evidence on the record which established their 


claim. A Hinao SINGH v, JHURI Sinan, .6A L J. 
462 390 
e S. I I, O. iT, Ie 2-—Res judicata, plea 





of, depending on finding of fact, whether maintain- 

Bible in second appeal—Plea of relinquishment— 

Duty of defendant. 

A plea of res judicata depending ona finding of 
fact which has uot been challenged in the lower 
Appellate Court cannot be maintained in second 


e appealto the Chief Court. 


It is the duty of a defendant who seeks to avail 
himself of the bar created by Order Il, rule 2, Civil 
Procedure Code, not only to put forwar. that defence, 
but also to establish it to the satisfaction of the 


*Court. P FARZAND ALI v. ZAFAR ALI, 182 P, W. R. 


1918 


; ; 119 
s S: Pi, Q. XXIII, F. I—Res judicata— 
. Withdrawal `of suit with leave to bring fresh suit 
9 
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on ground of insufficiency of evidence, effect of— 

Appellate Court, duty of. 

If a suit is dismissed on the ground that as con- 
stituted it cannot succeed, the dismissai is not res 
judicata, however erroneous may be the idea that 
the frame of the suit bars a decision. Ifit is dis- 
missed for want of evidence, the decision is final. 

An Appollate Vourt has no jurisdiction to dispose 
of w suit properly constituted otherwise than on the 
merits, 

Plaintiff's suit was dismissed by the trial Court on 
the ground that the evidence on the record was not 
sutficient to prove his case. In appeal the Appel- 
late Vourt allowed the plaintiff to withdraw the suit 
with liberty to bring a fresh suit on the ground that 
he had not been able to adduce evidence necessary 
for the substantiation of his claim: 

Held, that a subsequent suit by the plaintiff on the 


same cause of action was barred by the rule of 


ves judicata, Pat SATIYABADI 
BepiapHas BAR Panna, 3 P, L. J. 404 


S, Il, Expl. 4—Res judicata—Jlatter 
which might and ought to have been made ground of 
attack, 

Where it is not certain that a matter if proved 
would have affected the result of a suit, it cannot 
be said that the matter ought to have been: made a 
ground of attack within the meaning of Explanation 
LV to section 11 of the Civil Procedure Code. Pat 
Sanpko Narain Deo v, Kusum KUMARI 929 
Ss. 16, 20 —Jurisdiction—Joshipan in- 

come, suit for recovery of, nalure of---Immoveable 

property ~Suit in respect of villages situated outside 

British India, maintainability of. 

A suit for the recovery of joshipan income is a 
suit relating to immoveable property. 

Therefore, where a suit is brought for the 
recovery of jothipan income in respect of villages 
some of which are situated within, and the others 
outside, British India, the plaintiff can get a decree 
only in respect of the income accruing from the 
villages situated within British India. N BALWANT 
v, TULSIBAL 8 


S. 20 782 


S.s 24 (4)—Small cause suit, transfer of, 
from Sub-Judge with Small Cause powers to 
Munsif with no such powers, effect of—Appeal, whe- 
ther lies, 

A suit to recover Rs. 273 upon a bond was filed 
in the Court of a Sub-Judge who wasinvosted with 
Small Cause powers up to Ks, 500. Whilst the suit 
was pending the Sub-Judge went on leave for. a 
short period, and the olficer who was appointed to 
act for him was invested with Small Cause powers 
only up to Bs 250. The District Judge transferred 
all suits of a Small Cange nature exceeding Rs. 250 
in value pending in the Sub-Judge’s Court to the 
Court of a Munsif who had no Small Cause powers. 
The suit was consequently heard and decided by 
the “unsif; . 

Held, thgt the sui? was at the time ‘of its transfer 
Lo the Uourt of the Mansif pending in a Uourt of 
Small Causes, and the Uourt fo which ib was trans- 
ferred must, under sub-section (4) of section 24 of 
the Civil Procedure Code, be deemed, as regards the 
suitgo have beena Court of Small Causes aud te 

® 
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have tried the suit as such, and that its decision was, 

therefore, not appealable. A CHATURI SINGH v 

Rami, 16 A. L. J, 648 89 

—_*- $$, 39 (1) (C), 47—Order amending 
decree, whether appealable—Hwecution—Transfer 
of decree for execution to Court within whose 
jurisdiction part of property covered by. decree 
lies—Jurisdiction of Court to which decree trans- 
ferred. 

Nouppeal lies from an order of the execution 
Court amending a decree, inasmuch as the order 
cannot be said to relate to the execution or gatis- 
faction of the decree within the meaning of section 
47 of the Civil Procedure Code. 

A Court to which a decree is transferred for execu- 
tion by sale of certain immoveable property situate 
within its Jurisdiction, is competent under section 
39 (1) (e) of the Civil Procedure Code to execute the 
decree by the sale of such property even where 
the whole of the property covered by the decree is 

_ not situated within the local limits of its jurisdiction. 
Aziz BAKHSH v. SULTAN SisGH, 48 P #. 1918 9 

S. 47 __ 9,221, 323, 748 
SS, 47, 104, 0. XLII, r. I (D-— 
Application to set aside execution sale— Appeal, 
second, whether lies, “ 








Even whero a case for setting aside an execution 
gale comes under section 47, Civil Procedure Code, 
the order of the Court refusing to set aside the sale 
"being appealsble under section 11:4 (2), is outside the 
definition of a decree and, therefore, an order passed 
on appeal from such an order is final under sub- 
section (2) of section }04, t ivil Procedure Code, and is 
not appealable to the High Court. C JAGADISH 
NARAIN PARAMANIK v. MAHAMUDDIN MonAmen 529 
S.: —Auction-purchaser, whether repre- 
sentative af judgment.debtor, 





An auction-purchagser at a sale in execution of a 
decree is not a representative of the judgment- 
debtor within the meaning of section 47 of the Civil 
Procedure Code. B NARSINGBHAT CHINTAMANBHAT 
v, BANDU KRISHNA KULKARNI, 20 Bom, L. R. 496 





S, 47—Decree in representative capacity 
—Personal property sold in euwecution— Remedy, 
proper—Suit to set aside sale, maintainability of. 
Where property claimed by a person in his personal 

capacity is sold in execution of a decreeto which he 

is a party in a representative capacity, ib is open to 
him to apply under section 47, Civil Procedure Code, 
to have the sale set aside so far as it relates to the 

property to which he is personally entitled. A 

separate suit to have the saie set aside is banned by 

that section. © KHITISH OHANDRA BANERJEE v. 

Tuoakomant Desi, 27 O. L, J, 572 4 


S. 4.7 —-Evecution— Recciver, order refusing 

to discharge ~ Appeal, whether lies 

Where a Receiver is appointed inan oxécutieon 
‘proceeding, the question as to his disch&rge is a 
question relating t6 the satisfaction of the decree. 
Therefore, an order refusing to “lischarge the 
Receiver gs ono falling under section 47 of the Civil 
Procedure Code and an appeal will lic against it, 
Pat RAMESHWAR SINGH o. HITENDRA Binan, 8 P. 
L: J, 513 $ 4 
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mm SS $7, 14 — Parties” in s. 144, whether 
includes representatives Assignee, whether can lake 
advantage of 3. 144, 

Sections 47 and 1440f the Civil Procedure Code 
must be read together and the word “parties” in 
section 144 must be taken to include their repre- 
sentatives, 

Representative does not mean only a party’s legal 
representative, but it means his representative-in- 
interest, and includes a purchaser of his interest, 
who so faras such interest is concerned is bound 
by the decree. 

Where an assignment takes place even after the 
appellate decree which is the basis of the claim fer 
restitution, the assignee is entitled to the benefit of 
section i44 of the Civil Procedure Code. Pat 


` KAMARUDDIN MANDAL v Raga THAKUR BARHAN, 
(1918) Par. 243,5 P.L W. 141 


ratan Sy 48, O. XX, Pa 75 O. XXXIV, 
Ya 5—Linitation Act [x of 1908), Sch. 1, 
Arts. 181, 182— Decree on award— Date of decree— 
Execution ~ Limitation, commencement of—Applica- 


tion for decree absolute for sale, right to make, 


accrual of. 

Parties having referred their dispute to arbitra- 
tion and an award having been made by the arbi- 
trators, the Court, on 17th November 1597, passed 
an order that the award be filed and a decree passed 
in avcordance therewith. No decree was, however, 
drawn up in terms of the“ award Plaintiff applied 
for execution of the decree and was met by an 
objection that there wus no exscutuble decree in 
existence. On his application the decree was amend- 


“ed and brought into consonance with the terms of 


the award on 28th January 1699. The decree directed 
the payment of two sums forthwith, and of another 
sum which was made a charge on certain property 
by instalments and provided that in default of the 
payment of any instalment the whole sum should 
become due at once. Default in payment of the 
instalments was made in 1902, Plaintiff made 
several applications for execution and his last 
application was dated znd December 1909: 


Held, (1) thatthe decree must bo doemed to have 
been dated 17th November 1847 under the pro- 
visions of Order XX, rulo 7 of the Civil Procedure 


ode; 

(2) that, therefore, in respect of the sums which 
were payable immediately the application was barred 
by time under section 48 of the Civil Procedure 
Code; / @ 


(3) that under Order XXXIV, rule 6 of tho Civik 
Procedure Code, 190:, the plaintiff must first” apply 
for a decree final for sale in respect of the property 
charged with the payment of the instalments; 

(4) that the limitation applicable to such an 
application was that contained in Schedule I, Article 
181 ofthe Limitatior Act; s 

(5) that the right to apply fora final decree for 
sale having accrued to the plaintiff on the date of 
the coming into force of the Civil Procedure Uode of 
1908, the application was within time, NARSING- 
RAO v. BANDU Krisana, 20 Bom L. R, 481; 42 B. 309 


- S: 53 ; 745 
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S, 54—Partition, decree for—Partition 
effected by Collector—Court, whether can interfere 
with Collectors proceedings. 

A Civil Court referring a case to the Collector for 
partition under section 54 of the Civil Proce- 
dure Code has no power to examine or interfere 
with the action of the Collector in effecting the 
partition. B BHIMANGAUDA v. HANMANT RANGAPPA, 
20 Bom, L. R. 411 10 








Civil Circulars, Chap. Il, cl. 91, sub-cl. 16 — Decree 

transferred to Collector —Civil Court, whether can 
-, entertain application by decree-holder for leave to 
bid at auction—Jurtsdiction, 

Where the oxcoution of a decree is transferred to 
the Collector, the Civil Court has no power under 
rule 72 of Order XXI of the Civil Procedure Code 
to entertain an application by the decree-holder for 
permission to bid at the auction, inasmuch as that 
power has been conferred on the Collector by clause 
91, sub-clause 16 of Chapter II of the Bombay Civil 

. Circulars. |B SHRINIWAS APPACHARYA v. ae 


, Appa Kattarpa, 20 Bom. L. R, 708 


S. 72 864 


S. 73—Rateable distribution Suit by one 
decree-holder for refund of moneys paid to other 
decree-holders before actual distribution, main- 
tainability of-—Mode of distribution. 

A suit by a decree-holder to recover the sums 
improperly awarded to other decree-holders of the 
same judgment-debtor under section 73 of the Civil 
Procedure Code, before the money has been actually 
paid to them, is premature and cannot, thereforey 
be maintained. 

Plaintiff and defendants obtained decrees against 
the estate of one F. In execution of the decree 
obtained by defendant No.1 plaintiff applied for 
rateable distribution. It was found that the judg- 
ment-debtors in the plaintiff’s decree represented 
only three-fourths of the estate of F.: 

Held, that only three-fourths of the mount re- 
covered in cxecution of defendant No Vs decree was 
liable to rateable distribution RAM CHANDRA 
Naik v RAGHUNATH Saran SINGH, i6 A. L, J. 630 


OI 

S. 80 899 

ad S. 80—Public officer acting mala fide in 

discharge of duties Notice, right to, before suit —‘Act 
purporting to be done,’ meaning of. 

Where a public officer acts mala fide in the dis- 
chatge of his duties, he is entitled to notice before 
suit under section 80, Civil Procedure Code 

Per Sadasiva Aiyar, J— An act done by a public 
officer would “purport” to be an act dons in his 
official capacity, not only if it was properly and 
rightly done by him in such capacity and within his 
powers, but also if it has such a reasonable resem- 
blance (though a false or pretended resemblance) to a 
proper and right act that ordinary persons could 
reasonably conclude from the charactor of the not 
and from the nature of his official powers and duties 
that it was done in his oflicial capacity. 

Gut ifthe act done isso outrageous and extra- 
ordinary that no reasonable man could detect im it 
any resemblance @ any act which the powers of such 
ag officer could allow bim todo on the facts as repre- 


+ £ 
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sented and declared by such officer, his mere 
allegation that he did the actin his official capacity 
would not suffice. 

The question of the good faith or the bad 
faith of the public officer, either as regards his belief 
in the legality or propriety of his act or the limit of 
his powers or the existence of facts justifying the 
exercise of such powers, is irrelevant to the considera- 
tion of the question whether the officer is entitled to 
notice under section 80 ofthe Civil Procedure Code. 

Per Spencer, J.—The word ‘purporting’ covers a pro- 
fession by acts or by words or by appearance of what 
is true as well as of what is not true. WI SAMANTHALA 
Koti Reppi v. Potuurr BUBBIAN, t4 M L. J. 494; 
7 L. W. 586; 23 M. L. T. 857; (s18) M. W.N. K 


S. 86—Suit against Ruling Prince—Con- 
sent of Government of India not obtained— Defendant 
submitting to jurisdiction -Objection, whether can 
be taken in appeal. 

Where aRuling Prince having sovereign powers, 
submits to the jurisdiction of a British Court, no 
objection to the maintainability of the suit can be 
subsequently raised by him in the Appellate Court ` 
onthe ground that the consent of the Governor- 
General in Colincil had not been obtained under 
section 86, Civil Procedure Code, prior to the 
institution of the suit. © BIRENDRA KISHORE 
MANIKYA BAHADUR v. HASHMAT ALI 
S. 9l, applicability of—Village pathway, 

obstruction of, whether public nutsance— Declara- 

tion of right to use village pathway, suit for, main- 
tainubility of. 

The public at large are not affected by the ob- 
struction of a pathway which only the inhabitants of 
a particular village have the right to use, so that a 
suit for a declaration of the rights of the inhabitants 
of a village to the use of a pathway is not governed 
by section 91 of the Civil Procedure Code. C 
NAGENDRA Nata MAZCMDAR v. BANWARI Lat Das 


970 

Ss. 96 (3); 0. XXII, Yr. 3—Consent 

decree, what is—Decree based on compromise -— Appeal, 
whether lies. 

Evory decree which has incorporated an agree- 
ment, compromise or satisfaction ordered to be 
recorded under Order XXIII, rule 3, of the Civil 
Procedure Code is not ipso facto “a decree passed by 
the: ourt with the consent of parties” within the 
meaning of section 96 (3) ofthe Code. It may deal 
only with a part of the subject-matter of the suit 
orit may bea contested agreement, compromise or 
satisfaction which has been the subject of an iasue, 
trial and decision by the Court. 

The right ofappeal generally given against all 
decrees by section 96, sub-sections land 2, Civil 
Procedure Code, is ouly withheld by sub-section 
(3) in the case of decrees passed with the consent 
of partics Sub-section (8) is limited to cases where 
the parties invite the Court to pass a particular 
decree ahd the Court acts accordingly. 

A decree based on @ finding arrived at by the 
Court agains? the consent of one party, to the 
effect that the matter in dispute has been compro. 
mised, is not a decree passed with the consent of 
parties and section 96 .3 has, therefore, no appli- 


gation igit. N Renuga v, ONKAR 773 
® 
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S. 97 —Appeah from preliminary decree 
after final decree passed, maintainability of. 

An appeal against the preliminary decree in a 
partition suit, preferred after the final -decreo is 
passed but before itis signed or drawn up, is not 
incompetent inasmuch as the appellant being 
unable to get a copy of the final decree, the ouly 
decree which he can appeal against is the pre- 
liminary decree. The right of appeal given by 
section 97, Civil Procedure Code, is not taken away 
by the mere fact that the Judge has passed a final 
decree. C BHAGWAN Cuanpra v. ISHAN CHANDRA, 22 
©. W. N. 831 802 
- ———— Se 99, O. XX, Pa 2—Judyment written 

and signed by Judge who heard the case pronounced 

by his cclleague, validity, of, 

A judgment written and signed by the Judge who 
heard the case does not become invalid merely 
because it is read out in open Court by his 
colleague, a Judge presiding in another Court whom 
he invites to read out the judgment in open Court 
as it is inconvenient to himself, having regard to 
other public duties he has to discharge, to be 
present in the Court house for the purpose of pro- 
nouncing the judgment. 

Even if such procedure is unauthorised by the 
terms of the Civil Procedure Code, itis a mere 
irregularity not affecting the merits of the case and 
is clearly covered by section 49, Civil Procedure 
Code. ALI BUX v. KHIDIR AHMAD 
~ S, 1 O2—Appeal, second—Execution of decree 

‘in Small Cause suit, order in, whether subject to 

second appeal. 

No second appeal lies from an order passed in 
execution of a decree obtained in any suit of the 
nature cognizable by a Court of Small Causes where 
the amount or value of the subject-matter of the 
original suit does not exceed Rs. 600. O Gupar 
SINGH v Kanpuar Lat, 5 O. L. J. 187 82 

s. 104 529 
S. 104 (f) 687 

——— SS. 107, 151I—Appellate Court, power 

of, to add parties, 

Both under section 107 of the Civil Procedure Code 
and under its inherent powers conferred by section 
151 nf the Code, an Appellate Court has power to add 
a party to an appeal although he was not a party to 
the original suit. Pat Hewanierni DEBI Vv, HARIDAS 
BANERIRE, 3 P L. J 409 (1938) Par, 276 398 


S. 109—Appeal to Privy Council— Final 
decree or order—Remand, order of. 

‘The High Court reversed in appeala decree of 
dismissal made by the Court of first instance and 
remanded the case for trial, with the direction that 
some of the defendants tothe snit should be sued 
personally as well as executors and hat another 
defendant should be sued 2s a residuary “*gatee: 

Held, per Sanderson, C.J.,thati the rder of the 
High Court was not a final order within t © meaning 
of section ©: of the Code of Civil | rucedure 

Per Woodroffe, J — That theye was neither a final 
decree nor an order within the meawing of the 
Code Ç BIRENDRA Natu Roy v. NRIPANDRA NATH 
Roy, “LO. W. N.60 


————— S, 109, O. XLI, r. 23—Remand, order 
of, whether can be reconsidered appeal frome final 
. 
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decree after vemand—Appeal to His «Majesty m 

Council, whether lies from order of remand, 

An appeal does not lie to His Majesty in Council 
against an order of remand under Order XLI, rule 
23 of the Civil Procedure Code, as itis not a final 
order within the meaning of section 109 (a) of the 
Code. N Suntan BEG v. SUKHDEO Maxpram 922 
———— S, ] ]0—Appeal to His Majesty in Council 

—Valuation of suit—-Mesne profits, whether can be 

included in valuation, 

In determining the value of a suit for possession of 
land and mesne profits for the purposes of section 110 
of the Civil Procedure Code, it is usual to add to the 
actual value of tho land the amount of mesne pro- 
fits upto the date of the deerce of the Appellate 
Court. Pat Manapiz Prasap v. Anup NARAIN 
Sineu, 3 P, L. J. 377; (1918) Par. 246 137 
——— S, 1 10—Appeal to Privy Council—Value 

of subject-matter of sutti— Breach of contract, damages 

for, suit for—Counter-claim by defendant—Objection 
by plaintiff overruled in trial Court and not taken in 

High Court, whether can be taken in appeal to Privy 

Council. 

Plaintiff sued defendant for damages for breach 
of contract. Defendant alleged that the breach had 
been cominitted by the plaintiff and made a counter. 
claim for damages Plaintiff objected that the 
counter-claim was not admissible. The trial Court 
overruled his objection, dismissed his suit and 
decreed the defendant's counter-claim. Plaintiff 
appealed to the High Court but in his appeal he did 
not take the objection to the admissibility of the 
defendant's counter-claim- The High Court, howover 
decreed the appeal and dismissed the defendant's 
counter-claim. Defendant appealed to His M ajesty 
in Council. The plaintiff objectod that the delend. 
ant’s counter-claim was not admissible, and that 
apart from the counter-claim, the subject-matter in 
dispute was not of sufficient value to make the appeal 
competent: 

Heid, that the trial Conrt having overrnled the 
plaintiff's objection and the plaintiff having omitted 
to take the objection in his appeal to the High Court 
he was not competent to raise it before the Privy 


Council. P C Peirce Lesne v. N, Girtan CHet. 
TIAR, 22 C. W. N, 282 576 
—— S. Í 181,747 


S. IIS—Agra Tenancy Act (IL of: 1901) 

matters under-——Revision—High Court, power of. i 
In matters coming under the Agra Tenancy Act 
the power jof revision has not been given to the 
High Court. A JUMNA PRASAD v. KARAN Singu 


338 

a S. I 15, 0. XXXII, P.4.(2) —Giw%ian 
ad litem, appointment of—Discretion of Court— 
Revision—High Court, interference by—Disqualified 
‘proprietor under Court of Wards, suit against — 
Manager of Court of Wards, whether necessary party, 


Order XXXII, rule 4 (4), of the Civil Procedure 6 


Code requires that when a guardian has been 
appointed by a competent authority, that guardian 
alone is entitled to represent the minor unless the 
trial ourt considers thar the appointment of another 
guardian will Le to the welfare of the minor K 

The appointment of a guardian of a minor for 
purposes of suits is really a questidh of procedure 
and an error in matters of procedure is not generally 

+ 


“ irregularity. 
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revisable under section 115 of the Civil Procedure 

Code. Pat MOHAMMED ABDUSSALAM v, KAMALMUKHI, 

5 P. L. W. 92 316 

S. 115—Limitation, erroneous decision on 
question of—~Revision, whether lies. 

The question whether or not a petition for the 
restoration of a suit is barred by limitation is a 
question specifically within the province of the Court 
to decide and an error, whether of law or of fact, made 
by the Court in deciding this question is notan error 
in the exercise of jarisdiction which would entitle the 
aggrieved party to move the High Court in revision. 
at Jnoro Lat Gross v. Ganovai Sanu, 3P. Te 


76 








S. ]15—Malerial irregularity — Wrong 
decision, whether illegal ewercise of jurisdiction— 
Interlocutory order—Appeal from final decree com- 
petent—Revision, whether lies, es 
A Court that has decided a suit over which it 

had jurisdiction cannot, only on the ground that it 

has arrived at a wrong decision, be said to have 
exercised its juriediction illegally or with material 


The Chief ‘ ourt will not interfere with an 
interlocutory order made in a suit over which the 
trial Court has juris iction, when an appeal is 
allowed from the final decree or the appl'cant has 
another remedy open to him whereby he may obtain 
the relief sought by him. 

Ina suit for recovory of money due on account, 
the trial Court overruled the plea of the defendants 
that the award set up by them operated ax rex 
judicata, The defendant» moved the Chief Court in 
revision: i 

Held, that the order was not open to revision, 
inasmuch as an appeal would lie from the final 
decree and the defendants would be entitled to 
impeach the decision of the trial Court on tLe 
question of res judicita as well as on other points P 
Drevrus & Co. v KRILLU RAM, 120 P W E. IDL 189 


s. 115, 0. VI, r. 10, O. XLIII, 
r. 1 (a)— Order returning piant jor presentation 
to proper Court, confirmed on appeal -App eal, second, 
maintainability of—Revision, whether lies. 

No second appeal le 
IMstrict Judge confirming an order of the trial Court 
directing the return ofa plaint for presentation to 
the proper Court ave Nae oe - 

Iin Tie exercise of his jurisdiction in deciding 
angppeal from an order of the trial Court returning 
a plaint for presentation to the proper Court, the 





© Distyjct Judge commits an error, thut does not give 
the aggrieved party & right toapply to the High 


Court in revision under section 115 of the Civil 

Procedure Gode. JWALA }RaASAD v. East INDIAN 

Rarpway Co., 16 A. L. 1. 635 

e Se LEE —Revision—High Court, power of 
interference of. 

The High Court in the exercise of its powers under 
section 135, Code of Civil ! rocedure, made an order 
remitting the award for re-consideration by the same 
awbitrator on the ground that the award had left 
undetermined the matters referred to arbitration, 
C Goran cHangra Das v, KSHETRA Montn BHUTA, 
22 0. W. N, 938 195 


INDIAN CASES. 
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lies against an order of a 


{1918 


S. 115, O. XXII, r. [—Revision~ 

High Court, power of interference of, 

Where a trial Court has jurisdiction to allow a 
suit to ba withdrawn with leave to bring a fresh suit, 
but it makes a mistake of law in the exercise of that 
jarisdiction, the High Court is not entitled to interfere 
with the order of the trial Court in revision under 
section 114 of the Livil Procedure Code. A Jnuxko 
Lat v Bisusswar Das, 16 A. J. 495 I 
5,0. XXII, r. [—Withdrawat | 

of suit—Formatl defect-—Oourt, duty of-—Revision — 

High Vourt, power of interference of. é 

In order to allowa plaintiff to withdraw a snit 
with liberty to bring a fresh suit, itis not sufficient 
that the trial Court should say or suggest that there 
is a formal defect; the existence of such adefectis a 
condition precedent to the exercise of jurisdiction 
under Order XXIII, rule I, of the Civil Procedare 
Code. 

The High Court has power to set aside in revision 
an order allowing a plaintiffto withdraw suit with 
permission to bring a fresh suit, if the order has been 
improperly made and would prejudice the defendant. 
Pat NATHUNI Ram v. Sueo Koer, 3 P. L, J. 460; 
(1914) Par, 2 0:5 T. L. W. 104 179 
— sS. 144 465 
S. 144—Restitution—Auction-purchaser of 

property of which plaintiff obtained possession in 

execution of decree, whether representative of plaintiff 
for purposes of restitution. 
fhe purchaser at an execution sale of the right, 
title and interest of the plaintiffs in a property of 
which they were placed in possession in execution of 
a decree against their judgment-debtor is bouud to 
restore possession by way of restitution to the 
judgment-debtor on the reversal of that decree by 
the Appellate court. 

For the parpose of transference of possession from 
the plaintiffs ro the judgment-debtor, such execution 
purchaser during the pendency of the judgment- 
debtor’s appeal against the decree is unquestionably 
a representative of the plaintiffs © SHEODARSANLAL 
Baspa vy Joges HANDRA Roy, 27 0. L J, 489 
S. 144 — Restitution — Revenue Courts, 

power of, 

Every Revenue Court or Revenue Officer exer. 
cising puwers of a judicial nature has the power, so 
far as may be, to restore a party to the position which 
he would have occupied but for a decree or order 
which has heen reversed in appeal or revision. 
This power is definitely expressed in section 144 of 
the Code of Civil Procedure and is an inherent power 
with all Courts. F C Bur Burma O11 Company,. 
Lro. tv. Bais Natu Sinca, 11 Bor. L.T.3 ° 475- 
s. [51 275, 398 
S. [51 --Court-fees, excess, paid by mistake 
—Refund, whether can be ordered— Inherent power of 

Court. ' pe i : i 

Under section 151 4f the Civil Procedure Code 
Courts have inherent power to pa:s orders refunding 
Court-ffes paid by mistake. Pat Cuaupra Harr 
SI:GH v. TIPAN PROSAD SINGH, 8 P. L J. 452; (1918) 
Pat 272 * 271 
enn Gu I5 If ` 

The provisions of section 151 of tho Civil Procedure 
Code can only be utilised to make such orders as may. 
be necessary for the ends of justice or to prevent 
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abuse of the process of the Court. QO NARENDRA 
“BANADUR SINGH v. Ouna Commercian Bang, 6 O. L. 


J. 153 8 
O. Il, Yr. 2 p I I 9 

O. Hl, r. 1, O. IX, r. 9—Appearance 
by Pleader—Dismissal of suit, whether for default — 

Restoration of suit. 

The personal appearance of 8 plaintiff who has 
instructed a Pleader to appear in his behalf for the 
purpose of conducting the suit is nob necessary, and 
if the suit is dismissed in the presence of the Pleader, 
the decree of dismissal would not be subject to 
review in accordance with the procedure laid down 
in Order IX, rule 9 of the Civil Procedure Code. 
Pat Mowar RAGHUBAR SINGH v, GOURI aera 


SINGH é‘ 
O. V, rr.10, 17—Service of summons— 

Delivery or tender made to defendant—Non-compli- 

ance with other formalities, effect of. 

Order V, rule 10, of the Ciyil Procedure Code lays 
down the main rule that service shall be made by 
delivering or tendering a copy of the summons 
signed and sealed as prescribed. Whenever such 
delivery or tender has been made tothe defendant 
personally, the service is complete, and no subse- 
quent irregularity by the process-server or other 
ministerial official of the Court such as the omission 
„of the process-server to obtain the signature of the 
defendant can undo it. Suchacase is particularly 
of a kind to which the maxim quod fieri non debet, 
factum valet seems applicable. 

But where the service is not personal, there is 
necessity for a strict compliance with the rules of 
procedure laid down in the Civil Procedure Code. 
N GOPALDAS GIRDHARILAL v. Isto 77 

















O. V,r. | 277 
O. VI, rv. 17 47 I 
m Oa VII, Pa Gs construction of —Amendment 


.. of plaint—Oourt, power df. f 

The provisions of Order VII, rale 6, of the Civil 
Procedure Code should be construed ina reasonable 
and liberal spirit, and save under very exceptional 
circumstances, the Court of first instance should 
allow the. plaintiff to amend his plaint so as to state 
the ground of exemption from the law of limitation as 
required by that rule. P Ram Sugu Das v. GHULAM 
MUHAMMAD, 116 P. W. R. 1918 4.95 
"Oa VI, r- 10 99 


———— 0. VII, r's 10, 0. XXII, r. I —Gross 
~ wndervaluation of subject-matter of suit— Withdrawal 

of suit, leave for —Discretion of Court —Jurisdiction— 
_ ‘Other sufficient grounds,’ meaning of. 

Where the subject-matter of a suit is grossly 
undervalued, and the right valuation exceeds the 
pecuniary jurisdiction of the Court in which it is 
instituted, the Court exercises a wrong discretion if 
it sanctions the withdrawal oë the suit with liberty 
to the plaintiff to bring a fresh suif. 

Per Sadasiva diyar, J.—The words ‘other sufficient 
grounds’ in Order XXIII, rule 1, of the Civil Pro- 
cadare Code donot bearthe ejugdem generis inter- 
pratation and do not mean grounds analogeus to 
formal defect. 

Order XXIII, wule |, of the Civil Procedure Code 
gives full discretion tothe Gourt, but the discretion 
should be judicially exercised and where it is not 
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so exercised, ib constitutes a material irregularity 
within the meaning of section 115, Civil Procedure 
Code. 


The Court has no jurisdiction, on discovering that 
the subject-matter of a suit is beyond its jurisdiction, 
to allow its withdrawal under Order XXIIT, rule 1, 
of the Civil Procedure Code but it should {follow 
the provisions of Order VII, rule 10, and return the 
plaint for presentation to the proper Court. 

Objections toa suit on the ground of jurisdiction 
and insufficient Court-fees are formal defects. 
KANNUSAMI Pinwar v. JAGATHAMBAL, (1918) M. W 
N. 497; 24 M. L. T. 46, 8 L. W. '45; 41 M. 701 265 
——— O. VII, rr. 14, I8 246 


——- QO. VIN, r. 2—Pleadings - Limitation, 
special, not pleaded in written statement—Appellate 
Court, whether can dismiss suit as barred by special 
rule of Limitation. 

The plaintiffs brought a suit to recover possession 
of a piece of land alleging that they were entitled 
to the same as permanent tenants. The defendants 
pleaded in their written statements that neither 
the plaintiffs nor their predecessors-in-title ever 


. had any sort of right or possession over the land 


in suit within twelve years and that their claim 
was barred by limitation. No issue was settled 
as to whether the special rule of limitation con- 
tained in Article 8 of Schedule III to the Bengal Ten- 
ancy Act applied to the case. The first Court 
decreed the suit bat on appeal the suit was dis- 
missed on the ground that it wus barred by limi- 
tation under the provisions of Article 8, Schedule 


‘IIL of the Bengal Tenancy Act: 


Held, that the case of special limitation under 
the provisions of Article 3,Schedule ITI, of the Benga} 
Tenancy Act not having been specially pleaded and 
the facts in support of such case not being apparent 
on the face of the record, the Judge of the Appellate 
Court had no jurisdiction to go into the matter and 
enquire whether on certain facts that he had found 
the suit was barred by limitation © KEDAR Natu 
MONDAL v. Moussa CHANDRA Kuan, 28 C, L. J. 216 


7 
O. IX, rr. 3,6 390 
IX; r. 9 492 
O, IX, r. 9, Sch. IlL, para. 14— 
—Arbitration—One party failing to appear before 
arbitrator —Award, ex parte—Application to set 
aside award, matntainability 
award, 
A reference to arbitration ina case provided that 





the arbitrator should determine the case after hearing 


the evidence and that if one of the parties failed to 
appear before him, he should have pewer to proceed 
to hear the reference ew parte: 

Held, that on the plaintiff's failure to appear before 
the arbitrator on the day fixed for trial the arbi- 
trator could not make an award without taking any 
evidence but should have proceeded to hear the 
evidence of the other side, 

Held, also, that the award so made without taking 
any evidence could not be set aside by the Court 
on the plaintiff's application under Order IX, rule 9, 
Civil Procedure Code, but should be rem®ted under 
the provisions of clause 14 of the 2nd Schedule to 

e 


of-—-Remission of š 


t 
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the Codé of Civil Procedure to the arbitrator for 
re-consideration ifa proper case was made out by 
the plaintiff to excuse his absence before the 
arbitrator. © Goran Osanpra Das v. KsuETRA 


. Mouun Buura, 22 C, W. N. 933 195 


———_~——-~ 9, IX, rv. 13, O. XVIL rr. 2, 3 
—Appearance, what amounts to—Defendant’s Pleader 
declining to conduct case— Decree, whether ex parte 
— Re-hearing, application for—Application for time 
— Jourt, duty of. - 

Wherethe Pleader of a~party has no instructions 
but toask for time, his sitting in the Court room 
is nob an appearance, . 

In a partition suit steps were being taken to 
arrange a compromise between the parties and a 
joint application for time was put in by the plaintiff 
and the defendant, The application was rejected 
and the Court proceeded to record the evidence of 
the plaintiff, The defendant’s Pleader declined to 
cross-examine the plaintiff's witnesses, saying that 
he had no instructions save to ask for time. The 
Court then passed a preliminary decree “on contest.” 
Tho defendant then applied for a re-hearing but his 
application was rejected on the ground that the 
preliminary decree having been passed on contest, 
Order IX, rule 18, of the Civil Procedure Code did not 


apply: 

Held, (1) thatthe mere fact that the Court record- 
ed that Lue decree was made on contest did aot 
make it a decrec on contest; 

(2) that the procedure adopted by the lower Court 
was that provided by Order XVII, rule 2, of the Civil 
Procedure Code and that, therefore, Order IX, rule i3, 
of the Code was applicable. 

Where there is an agreement in good faith between 
the plaintiff and the defendant to apply for adjourn- 
ment forthe purposes of a compromise, that in itself 
is a sufficient excuse for the defendant for not anti- 
cipating an attack by the plaintiff, and, therefore, not 
being prepared to meet it. Pat Ram Kiszun LAL 
V, JATADHARL Lan, (1918) Par, 286; 3 P. L. J. 481 

488 

O. Al » Pr. 6, 7,2 I — Interrogatories 

put to plaintrf—Objection ‘as to relevancy of in- 
terroyatorics—Procedure—Court, duty of. 

Where a’ plaintiff to whom interrogatories have 
been put by the defendant objects that they are not 
relevant to the issues, it is the duty of the Court to 
adjudicate upon the question and to give the plaintiff 
an option of complying or refusing to comply with 
a clear and specitic order directing him to answer 
guch of the interrogatories asthe Uourt holds to be 





‘relevant. A Firm Buacwan Das Gonpka v. FIRM 
Ram KUMAR RAMESHER Das, 16 A. L. J, 762 660 
O. AI, r. 2 660 








O. XIN, rr. I, 2—Hearing of suit— 
Documents not produced with plaint or on hearing, 
admissibility of—-Discretion, exercise of—Appellate 
Court, interference by. 

Where documents on which a party intends to rely 
in the proof of his own case are not produced at the 
first hearing of the suit, the Court hasa discretion 
under Order XIIL, rule 4 of the Civil Procedure Code, 
to refuse io accept those documents, and an Appellate 
Court will@not interfere with the exercise of such 
discretion unless it is satistied that the discretion 
e 


“INDIAN. CASES, 


[1915 
Civil Procedure Code—1908—conia, 


has been improperly or capriciously exercised. © l 
MADHU SUDAN BINEA v, KALI HARAN SINHA, 27 C, L, 
J. 119 l 24 


aaa 0. AVI, Yr. 20; scope of —Document 
ordered to be produced—Plaintiff producing docu- 
ment but refusing to exhibit it-—Dismissal of suit, 
validity of. 

Order XVI, rule 20 of the Civil Procedure Code, 
authorises the Court to pronounce judgment against 
a party who without lawful excuse declines to pro- 
duce a document then and there in his possession or 
power; if the document is produced, the requitement - 
of the law is fulfilled. 

Where a party who is required to produce 
document under this rule produces it but 
declines to exhibit ib as evidence in the case, 
the Court is not entitled to make an order aganist 
‘him under the rule, @ BADHANATH SASMAL v. 
Urram CHANDRA Marti, 28 O, L, J, 24 879 


——~. a Q. XVII, ra I. 

Order XVII, rule 1 of the Civil Procedure Code, 
which gives the Court power to adjourn the hearing 
of a snit, draws a distinction between the hearing of 
the suit and the hearing of evidence. © MADHU 
SUDAN SINHA v, KALI UHARAN Singa, 27 O, L. J. ay 





46 

O. XVIIL rr. 2,3 390, 488 
——— O. XX, r. 2 618 
NGT A 0. XX, rs 4 ° 107 
QO. XX1 419 





sr. 7 
O. XX4, r. 53 (3)—Attachment of 
decree— Power to execute attached decree, 

- Under the provisions of Order XX1, rule 63 (3), of 
the Vivil Procedure Gode the holder of a decree 
which is to ba executed by attachment of another 
decree has the sume-powers of executing that other 
decree as the holder of that decree, PP MOHIB-UD- 
DIN v, PARTAB MAL, 86 P. W. R. 1918 584 


———. O. XXI, r. 66 —Sale proclamation, order 
settling terms of-—Appeal, whether lies, 

No appeal lies against an order settling the terms 
ofa sale proclamation, under Order KAI, rule 66 of 
the Vivil Procedure Uode with a view to the sale of 
a property in execution of a decree obtained ona 


mortgage. © GIRIDHARI Lan SEROWGI v, ALTAF 
ALI CHOWDHURY 564 
<_<" Nn Q. XXI, Ka 72 653 
See Q. KAT, Fa 9U 748 


-———— Q. XXI, r. 90, prOviSO—Esecution 
—Sale — Proclamation not published, ejfect of—Sub- 
stantial injury not proved—Sale, whether can be set 
aside, 

A Court is barred under the express terms of the 
proviso to rule YU of Order XXI of the Vivil Pro. 
cedure Code from setting aside an execution sale, 
on the ground thaé there was no publication of the 
sale on the spot, without going into the question 
whether the applicant has sustained substantial 
injury by reason ef the irregularity. Pat Srisu 
CHANDmA GHOSE v. SapHu Cuaran ROUTERA, 6 P, L. 





W. 15; (1918) Pat. 284 th 
O.: KAT, rr. 91 : 783 
O. KAl; r.a Ql—Hvecution—-Sale— 





qfuction- purchaser, whether can get sale set aside, 
e 
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It is not open to a party who purchases at an 
auction sale to impugn the validity of his own 
purchase when he finds that he has bought a pro- 
perty whichis not worth as- much as he expected 
‘at the time of his purchase. He cannot attack the 
purchase except on the ‘ground that the judgment- 
debtor had no saleable interest in the property. 
Pat Kuerro Moman Dattu. Dinwar, 3 P. L. J. 
516; 6 P. L. W. 151 614 
O. XXI, rr. 92, 93 783 
O. XXI, rr. 100, IOI 323 
O. XXII, r. 3, 0. XLI, Ps 4 —Decree 

or ground common to all defendants—Death of 

one appellant pending appeal—Failure to bring 
legal representatives on record— Appeal, whether 
abates. 

During the pendency of an appeal one of the 
appellants died and no application was made to 
bring his legal representatives on the record till after 
the period of limitation had expired. It was contend- 
ed that the appeal had abated in toto: 

Held, that the decree of the trial Court having been 
passed on aground common to all the defendants the 
case was covered by Order XLI, rule 4, of the Civil 
Procedure Code and the appeal could, therefore, 
proceed, P Prrars Lar v, OHURA Mani, 84 P. R. 


1918 
O. XXII, rr. 4, 12—Execution—Joint 
decree—Appeal by judgment-debtor—Death of one 
respondeni—Legal representatives not brought on 
record, effect of. 

Where in an appeal relating to the execution of 
a joint decree one of the decree-holders-respond- 
ents dies and his legal representatives are not brought 
on the record within the prescribed period, the 
appeal cannot proceed against the surviving respond- 
ents alone. © BAKSH ALI Sarkar v, SARAT ca 
Ror 

















O. XXII, r 


= 12 911 
0. KALI, Ps I 7i, 179, 265, 
392 





O. XXII, rr. I, 3—Adjustment of suit 
—Suit dismissed at request of parties, effect of. 
Where a snit was adjusted out of Court and 

the parties filed a petition of compromise and re- 

quested the Court to dismiss the suit, whereupon 
the Court, without passing any formal decree under 

Order XXIII, rule 3, of the Civil Procedure Code 

dismissed the suit: 

Held, that the plaintiff must be taken to have 
withdrawn the suit without permission to bring a 
fresh suit. N MOHAMMAD ATI Kwan ~., BHUJAT ALI 
Kuan 9 


O. XXIII, Fa I, Su I [5--“Sufficient 
grounds, meaning of-—Permission to withdraw suit 
with liberty to bring fresh one—Revision, whether lies, 
An order passed under*Order XXIII, rule 1, Civil 

Procedure Code, giving the plaintiff permission to 

withdraw the suit with liberty to bring a fresh one, 

is open to interference by the High Court in revision. 

The words ‘sufficient groynds” in Order XXIII 
rule 1 (2) (b), Civil Procedure Code, are ejasdem generis 
with the defect referred to in rule 1 (2) (a) of the 

Code, so that permission to withdraw a snit with 

liberty to bring 8 fresh suit cannot be granted except 
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on grounds which are of the same nature as the 
grounds specified in clause (a). P Munna Lat v. 
ČHHABIL Das, 117 P. W. R. 1918 EB 
—— O. XXIII, r. 3 913 
ak dai 0. XXIII, Pa 3: 


Where an alleged compromise said to have been 
fully acted on by the defendant is pleaded in bar 
of a suit, and the Court holding that the plea is 
established dismisses the suit, the decree cannot 
properly be described as one made under Order 
XXIIT, rule 8, of tho Civil Procedure Codo., N 
RENUKA V. ONKAR 775 


—— 0, XXII, Fa 3, Sch, Il, para. 16 
~~ Arbitration—Reference, private, in pending suit, 
whether competent—Award, whether amounts to ad- 
qustment. 

The parties to a pending litigation are not com- 
petent, without any reference to the Court, to refer 
the subject-matter of that litigation to private 
arbitration, and having obtained an award thereon 
to seek the assistance of the Court in having the 
same filed and forced by a decree. 

Neither an agreement to refer, without the inter. 
vention of the Court, the subject-matter of a 
pending suit, nora disputed award made thereon, 
also without the intervention of the Court, can be 
brought within the purview of rule 3 of Order XXIII 
of the Civil Procedure Code, N Pouri Bar v. 
ANSUYA Bar 902 


O. XXIII, r. 3, O. XXXII, rr. 3, 
7-—Compromise affecting property outisde scope of 
suit, whether can be enforced—Court, duty of, to 
record compromise—Compromise not sanctioned by 
Court on behalf of minors, whether binding on minora, 
Per Atkinson, J-—-Under Order XXIII, rule 8 of 

the Civil Procedure Code, if a compromise deals 

with matters directly within the scope of the suit, 
the Court must accept the compromise and record 
it, and having so accepted and ‘recorded it, it 
must prepare and draw up a decree in accord. 
ance with it, so that the same may be executed in 
the due and ordinary course of procedure. If the 
compromise contains mattors outside the scope of 
the suit, the Gourt must make an order recording 
the entire compromise and when it hasdone this, 
it must draw up a decree giving the parties the 
right to execute the decree in respect of the 
matters which properly fall within the scope of 
the action, leaving it to the parties to enforce 
by whatever means they like that portion of the 





compromise which refers to the matters outside tho ' 


scope of the suit. The entire compromise must %e 
recorded and be embodied by an order in the record 
of the suit or proceeding. Each case must čefend 
upon its own facts as to whether or not the compro. 
mise does in fact include within its terms matters 
outside the scope of the original suit. 

Where a compromise deals with matters which 
are within the scope of the suit and also with® 
matters outside the scope of the suit in which 
the compromise is effected, and the compromise 
is recorded on a petition duly filed, it is evi- 
dence in a judicial proceeding and, therefore, 
admissible in evidence in a subsequent suit and fs 
exempt from liability to BLL 


1028 
Civil P*focedure Code— 1908—conid. 


By virtue of the provisions of Order XXXTI, rule 

7 of the Civil Procedure Code, a compromise, even 
though its accepted by the Court, is not binding 
on minor parties unless the Court expressly records 
its sanction to the compromise on behalf of the 
minors as a compromise beneficial to their interests. 
Per Chapman, J.—Where a suit is properly adjusted, 
but the adjustment consists partly of an agreement 
relating to matters outside the scope of the suit, if 
the entire compromise is laid before the Court and 
the Court is invited in consequence to dispose of 
the snit and the Court does dispose of the suit 
accordingly, then the agreement is exempt from 
registration under the Registration Act, although the 
e decree deals only with the subject-matter of the suit 
and does not deal withthe portion of the compromise 
which lies outside the suit. It is immaterial wether 
the Court notices that a portion of the compromise 
is ontside the subject-matter of the suit or not. The 
proceedings, however, must be proper and not 
fictitious or collusive and must be regalar and in 
aconrdance with law. Pat CHARU OBANDRA MITRA 
v. SAMBHU Nara Panpey, 8 P. L. J. 25°;4P.L. W. 


393; 1918) Par, 193 | 358 
~—— O. XXXII 421 
——— O. XXXII, r. 2—Revision—Piaint, 


proper presentation of—Plaint filed by minor without 

newt friend—Election to proceed ajter attaining 

majority. 

A plint was filed on the 3rd of March by a 
minor without a next friend. On the 15th of 
March when the plaint was put up before the Court, 
the plaintiff who had in the meantime attained 
majority filed an application to be allowed to pro- 
ceed with the plaint. The plaint was registered 
and notice was issued to the other side. On the 
application of the other side the Court ordered the 
plaint to be taken off the file on the ground that 
the suit was instituted by a minor without a next 
friend : 

Held, that there was an irregulur presentation of 
the plaint on the 8rd of March but that as on the 5th 
of March the plaintiff. who had by that date attain- 
ed majority, elected to proceed with the plaint, there 
was a proper presentation of the plaint on that date, 
A NASIRUDDIN Ho-ern v. AsHFag Husein, 16 A. Ta 








J. 737 47 
; O. XXXII, r. 3 358 
O. XXXII, r. 4 (2) 316 

O. XXXII, r. 358 

O. XXXIV, r. I 727 

: O. XXXIV; r. 5 107 





O. XXXIV, r. 6—Morigage decree— 
Personal decree, application for—Mortgagor, whether 
cdn raire objection not adjudicated upon in mort; 
gage suit—Valuation of suit—J urisdaction—Objec- 
tion, whether can be taken before High Zourt. 
Plaintiff obtained a mortgage decree against the 
defendant which, however, made no mention of the 
* plaintifi’s right to proceed under Order XXXIV, 
rale 6, of the Civil Procedure Code. The sale-proceeds 
of the mortgaged property did not prove sufficiens 
to satisfy the decree and the plaintiff made an 
ga under Order XXXIV, rule 6. The 
' defendant objected that part of the amount covered 
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by the decree was barred at the time of the institu- 
tion of the suit: 

Held, that the defendant was not estopped from 
raising the objection inasmuch as it had not been 
adjudicated upon in the suit, 

Where an objection to the pecuniary jurisdiction 
of the lower Appellate Court based on the valuation 
of the suit is not raised before that Court and :the 


| jarisdiction of that Court is accepted, the objection 


cannot be raised for the first time before the High 





Court Pat Borgar Sanv v. MosAHER Ari 892 
~O.XXXiX,r. I 224 
O. XLI, r. 4 4 50 


——- O. XLI, rr. I7, 19—Appeal dismissed 
Jor default, restoration of— Sufficient cause. 
Anappeal which was pending in the Court ofa 

Subordinate Judge was transferred by the District 
Judge to the Court of the Additional District Judge 
without any notice tothe parties or their Pleaders, 
On the day fixed for its hearing, while the appel- 
lants were in the Court of the Subordinate Judge 
waiting for their case to come on, the appeal was 
taken up by the Additional District Judge and was 
dismissed for default. An application to restore 
the appeal made on the very next day was dismissed 
by the Additional District Judge: 

Held, that the appeal should be restored. and heard 
on the merits on the appellants paying to the 
respondents their costs within a certain time. C 
IsaBALI v. BHAGABAN CHANDRA SHAHA 381 


O. XLI, r. 19 
EER 0. XLI, rr. 22; 33—Appellate Court, 


power of, to reverse trial Court’s decision in favour 

of appellant in absence of cross-ohjertions hy re- 

aponident, 

Plaintifi’s suit was partially decreed by the tral 
Court. On appeal by the defendants, the Appellate 
Court not only dismissed the appeal but reversed 
that portion of the trial Court’s decree which was 
in favour of the defendants, although the plaintiff 
had not filed any cross-appeal or taken any cross- 
objection under Order XLI, rule 22, Civil Procedure 
Code: 

Heid, that the circumstances of the case were 
not such as to justify the lower Appellate Court in 
interfering with the trial Court’s aecree in favour 
of the defendants under Order XLI, rule 83, Civil 
Procedure Code. © Goran CHANDRA Das v. NADIR 
Cuan Das, 22 C, W. N. 626 142 
O. XLI, r. 23, 

In a remand under Order XLI, rule 25 of the 
Civil Procedure Coda, the case remains pending or 
undisposed of on the Appellate Court’s file, and 
the Judge may yield to conviction and change bis 
mind at any time before he has pronounced a final 
judgment. A remand order under Order XLI, 
rule 28, however, cannot be re-considered in a snb- 
sequent appeal from the decision of the first Court 
after remand. N BULTAN Bee v. SUKHDEO WAN 
———. Ou XLI, rr. 23, 27—Remand for fresh 

decision on taking jurther evidence, validity of— 

Inherent power of remand, when to be exercised, 

An Appellate Court remanded to the trial Court 
a guit which had not been disposed ofspon a pre- 
liminary point, fera fresh decision after receiving 





- 
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in evidence the documents which were tendered by 
the plaintiffs in the trial Court but were not accept- 
ed by it as also any further evidence which they 
and the defendants might adduce in support of their 
respective cases: 


Held, that the order of remand was not one which 
it was open to the Appellate Court to make under 
Order XLI, rule 28, Code of Civil Procedure, and that 
if the Appellate Court thought that additional evi- 
dence was necessary it should have taken action 
under rule 27 of the same Order, but that the present 
cìse was not one in which the Appellate Court conld 
exercise its inherent power of remand outside the 
provisions of Order XLI, rule 23, as a remand was not 
necessary for the ends of justice. © Brsoy KRISHNA 
MUKERJEE v. JIBAN KRISHNA GanatLy, 27 C.L. d. 
596 233 


——— O. XLI, r. 3I- Judgment of Appellate 

Gourt, contents of—Appellate Court, duty of. 

Order XLI, rule 31, of the Civil Procedure Code 
requires that an appellate judgment shall state the 
reasons for the Judge’s decision on the points fer 
determination, and an indiscriminating and whole- 
sale reliance upon the trial Court’s judgment is not 


‘sufficient to satisfy the rule. The rule intends and 


requires that there should be some statement, how- 
ever brief, by the Appellate Judge to show that he 


- has exercised his own mind independently on the 


questions involved in the appeal. He must not 


take the forbidden shortcut of adopting en bloc the 


reasoning of the trial Court. A litigant is entitled 
as of right toa first appeal and he is entitled to 
know, however briefly, the reasons which have moved 
the appellate Jndge to his conclusion. B GANPATI 
RANU KOLAPURE v. SEVAKRAM MANSUKHRANM, 20 or 





L. R 461 
O. XLIII, r. I (j) 529 


O. XLV, r. 5—Appeal to His Majesty 
in Council— Value of subject-matter of suit, dispute 
as to—Remission of dispute to trial Court, when to 
be made. 

Vlaintiff filed a suit to obtain possession of certain 
property und for an injunction restraining the 
defendant from interfering with the plaintiff’s 
possession. The trial Court decreed the suit and 
for the purpose of assessing Pleader’s fees held 
that the value of the suit was Rs, 4,000. The 
defendant appealed to the District Judge, bub made 
no objection to the trial Judge’s finding as to the 


“value of the snit. His appeal was dismissed and 


he appealed to the High Court but even there 
no question was raised as to the value of the pro- 
perties involved in the suit. The High Court dis- 
missed the defendant’s appeal, who then applied for 
leave to appeal to His Majesty in Council and asked 


‘for an order remitting the case to the trial Court 


under Order XLV, rule 5, of the Civil Procedifre Code 


„for ‘an enquiry as to the amount or value of the 
+ 


subject-matter of the suit: 
Held, that it was too late for the defendant to re~ 
open a finding which he had consistently acquiesced 


.in, in order to ‘enable him to prefer an appeal to 
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His Majesty in Council B ANAT Narayan 

DESHPANDE v. RAMCHANDRA GANGADHAR DESHPANDE, 

20 Bom. L. R. 418 4 

—-—- O. XLVII, r. 4 (2) (b) 14 

Sch. ||, para. [—Order of reference 

in general terms—Arbitrators, power of, to decide 
question of costs. 

The parties tothe present suit applied to the Court 
to refer their disputes to arbitrators, on which an 
order of reference was made describiug the matter in 
difference as entered in the plaint and the defendants’ 
written statement. An award was filed granting the 
plaintiff the injunction prayed for by him and order. 
ing the defendants to pay the plaintiffs’ costs. The 
defendants objected to the award ona number of 
grounds, in none of which exception wes tesken to the 
order regarding costs. It was urged in second appeal 
that the order of reference did not authorize ihe 
arbitrators to decide the question of costs and that 
the award was consequently ultra vires: 

Held, that as the plaint included a prayer fir 
costs and as the arbitrators were directed to decal 
with all questions raised by the plaint and the 
written statement for the defence, tle arbitrators» 
acted within the scope of their authority in deciding 
the question of costs, 

When a 1eference to arbitration in a suit is a 
general one of the whole case the power of dealing 
with costs rests with the arbitrators. N DHARAN ~, 
Ditpar KHAN 


amana para. 3 — Arbitration— Court 

fining date for filing award— Award made before 

but filed beyond that date, whether can be received. 

When a case is referred to arbitration, it is the 
duty of the Court to appoint a date within which the 
arbitrators are to make their award 

A ease was referred to arbitration and the Court 
fixed adate on which the arbitrators were directed 
to file their award. This date was cxtended from 
time to time and finally the 8rd of September was 
fixed for the filing of the award. The award was 
actually filed in Court on the 19th of September, 
but it was found that it had been made on the fnd 
of September: 

Held, that the Court was competent toreceive the 
award. O Monax Lar v. Baz Kuan, 6 O. L, J. £05 


3244 
para. 14 195 
paras. 15, 16—<Arbitration 

— Award— Decree in terms of award— A) peal, whe- 

ther tiex, ó 

W here a case has been referred to arbitration, no 


appeal lies from the decision of the Court if it ise 


not in excess of or otherwise than in accordance with 
the award. 

A decree made in accordance with an award cannot 
be challenged by way of appeal on the ground that 
there is no valid and legal award. N Su#ivaprasap 
SINGHAI V, LACHMANPRASADA 
para. I6 902 
Company —Liquidation — Application to take 

shares on condttion— Condition not fulfilled —Share- 

holder, liability of. n 

Petitioner agreed with an agent of K. Bank to 
take 400 shares in the Bauk on condition that he 
was appointed cashier of one of th® branches of the 





e favour of the 


+ 
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_ In pursuance of this agreement he applied 
ae oe sie paid the deposit money and was 
entered on the register, Subsequently he found 
himself unable to take up the other 300 shares, He 
was not appointed cashier of the branch Bank and 
the agreement fell through, On the Bank going into 

ni A KA yi 

Hoia that the application of the petitioner Tor the 
100 shares was conditional on his being appointed 
cashier of the branch ‘Bank, and that that condition 
not having been fulfilled the petitioner could not be 
iveated as a share-holder in respect of the 100 shares 
applied. for by him. RAMANBITAI v. GITASHIRAM 
Lapraprasan, 20 Bom, L. R. 692 

m in liquidation—Company accepting pro- 

‘note in liew of money due on shares—Novation of 

contract--Suit on pro-note dismissed on merits— 

Share-holder, liability of —Res judicata. 

In lieu of a certain sum due by the appellant on 
account of premium and application money in respect 
of certain shares taken by him in the respondent 
Bank, the appellant executed a promissory note m 
Bank. The Bank Wen ae nan 
i iguidators instituted a suit on the 
mee ka wae dismissed on the merits. They 
then obtained a payment order against the appellant 
in the liquidation Court directing him to pay the 


gum: 
Held, (1) 


a 


that when the Bank accepted the pro- 
note in lieu of the appellant’s liability, there was a 
novation of the contract to pay the premium and 
the application money and the original liability of 
‘ the appellant merged in the liability on the pro-note; 
9) that a Court of competent jurisdiction having 
already adjudicated upon the liquidators’ claim on 
the pro-note, the same matter could not be re-agitated 
in the liquidation Court and that the payment. order 
therefore, invalid, P Marnra Das v. OFFICIAL 


Mine . W. R. 1918 
LIQUIDATOR, POPULAR Bank, Lro., 87 P. W LA 
ey) liquidation—Contributory—Pather pur- 


ag shares in name of minor son, liability of. 

i ga Jaa A shares in a Company in the 
name of his minor son 18 personally liable on the 
hares, and the list of contributories can be altered 
ns pstituting the name of the father for that of 
i nets Benart LAL v. OFFICIAL LIQUIDATOR, 
AMBITSAR BANK, 51 P. R. 1918 432 
Liquidation—Share-holder, Mb 
repudiate shares after commencement of liquida- 
Mon—Contributory having means of discover- 

ing truth with ordinary diligence, whether can Te- 
Dai share—Fraud or misrepresen tation —Ratifica- 

; rounts to. 

pena coramencement of winding-up proceed- 
ings ofa company, 2 share-holder cannot have his 
ue to take shares set aside on the ground of 
ean or misrepresentation unless he has not only 
udiated his shares, but has also taken proceedings 
eh ve hig name removed or asserted his right to 
is udiate them in an action by the company to 
enforce calls upon him before the commencement of 
One g a WA for 10 shares and 90 shares ofa 


orth May 1911 and 31st August 1912 
eee aw the shares were duly allotted to 


whether can 
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him. He was appointed as a Director and was 


' re-appointed after resigning office once. He attended 


meetings of the Board of Directors and the general 
meeting of the share-holders, was a signatory to a 
report issued by the Directors-in June 1913 to the 
effect that the company was a profitable concern, 
and for ashort period acted asthe manager of the 
company: 

Held, (1) that even if the contract to take shares 
was voidable on the ground of fraud or~misrepresen- 
tation, S. had ratified the contract and was conse- 
quently precluded from denying his liability asga 
contributory; 


(2) that as regards the ninety shares, keeping in 
view the Exception to section 19 of the Centract Act, 
S. being already a share-holder of the company and 
having had the means of discovering the truth about 
its financial position, even if his consent was obtained 
by alleged misrepresentation or fraud, the contract 
entered into by him was not voidable. P HAKIM 
Rar AND Sons v. KHARAK SINGH, 42 P, R. 1918 21 


Composition deed, meaning of. 

A composition deed does not mean a deed com- 
posing differences; it is adeed by which a debtor 
compounds with his creditors. © Gosta BEHARI 
De v, Gosta BERARI LUMANTA 24 


Compromise decree— Plaintif required to 
deposit certain sums in Court—Remittance by 
money order, whether amounts to deposit—~ 
Hypothecation of property for due fulfilment of. com- 
promise~-Property, whether can be sold. 

A compromise decree provided that after the 
expiry of a certain period the defendant would 
sell tothe plaintiff certain property for a certain 
sum, The plaintiff was to pay or deposit in Court 
the price of the stamp, registration fee and asum 
of Rs. ib by the 1st of May, and if he did not do so 
his claim was to stand dismissed with costs, The 
compromise decree also contained a provision that 
an agreement was to be executed .within three 
months from its date containing the terms of the 
compromise. Such an agreement was in fact execut- 
ed by the defendant and it contained a hypotheca- 
tion of the very property which was to be sold to the 
plaintiff in order to secure the due fulfilment of the 
conditions of the compromise decree by the defend- 
ant. The plaintiff did not tender or pay in cash to the 
defendant the price of stamp, ete., but he remitted 
by money order a sum which was sufficient to cover 
those items, The money was paid into the Post 
Office on the 16th of April, but onthe 6th of June 
the plaintiff got back the money order with a noti- 
fication that the defendant had refused to accept it 
on the 21st of May. The plaintiff applied for execu- 
tion of the compromise decree and asked for the 
realisation of his claim’as æ simple money decree by 
sale of the mortgaged property: : 


Held, (1) that the mortgage was a mere collateral 
security for the due fulfilment of the conditions of 
the compromise by the defendaht and that the plaint- 
iff was entitfed to have the property sold to realise 
hig claim as a simple money decree; 

(2) but that the remittance sent by the plaintiff 
was not a payment within the meaning of the compro- 

+ 
8 


. 
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. shonld be referred to arbitration. 
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mise, go that the plaintiff was not entitled to execute 


the decree at all. A INAyAaT-ULLAH KHAN A 


HASHMAT-ULLAH Kuan, 16 A. L. J. 472 I 
Confession of co-accused, value of—Retracted 
confession—Corroboration. 

In the absence of material corroboration, it is unsafe 
to rely upon the retracted confession of a co-accused 
which is not self-implicating in the same degree 
as it implicates the other accused. Pat UPENDRA 
NATH Das v. EMPEROR, (1918) Paz. 176; 19 Cr. L. J. 
826 - 84 
——~———, retracted, value of--Corroboration, whether 

RECESSATY, Se 

There is no rule of law requiring a retracted con- 
fession to be supported by independent reliable 
evidence corroborating it in material particulars, 
The use to be made of such a confession is a matter 
of prudence rather than of law. N BHADDU ». 
EMPEROR, 19 Cr, L, J. 861 1005 
‘Construction of document al 

f 
Construction of document. 

Where in the under-proprietary register and the 
wajib-ul-arz prepared at the time of the old Settle- 
ment a person was entered as the sole owner of some 
land holding it for his maintenance in perpetuity 
and in hereditary right on a low annual rental, 
without any power of alienation: 

, Held, that the above entry showed that a grant 
of only hereditary and perpetual tenancy was 
intended, OQ KATESAR Estate v, MUHAMMAD AMIR, 
5 u. L. J. 149 73 


Arrears due from tenants to be paid to mort. 





~ * gagee on redemption, meaning of. 


Where a mortgage-deed provided that at the time 
“of redemption all arrears duo from the tenants must 
be paid to the holder of the deed: 

Held, that the provision meant that the arrears at 
that time legally due from the tenants, in. other 
words, arrears the recovery of which was not barred 
by limitation, must be paid in as a condition precedont 
to redemption. O JANG BAHADUR v, MATADIN, 5 0, 
L. J. 169 80 
Contempt of Court "36 
Contract providing arbitration in case of dis- 

pute between parttes—Buyer impeaching contract~ 

Arbitration proceedings, stay of, pending decision of 

suit impeaching contract, 

A. contract forthe sale of goods was made between 


- the defendants (sellers) and plaintiffs (buyers) through 


certain persons who purported to act as brokers on 
behalf of both parties, There was an arbitration 
clause in the contract, which provided that any 
dispute whatsoever arising on or out of the contract 
The plaintiffs 
brought an action for the setting aside of the 
contract on the ground that the persons who were 
put forward as brokers and purported to act as 
brokers were not brokers but were in fact the 
sellers: è 

Held, that as the plaintiffs’ suit was one impeaching 
the contract on equitable grounds, thg arbitration pro- 
ceedings should be stayed until the question whether 
the corftract could be successfully impeached or not 
was decided- G GAJANAND MABKARA v. TALEB 
J ALALUDIN, 22 0, W, N. 685 I 
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————-_velating to land—Third party, whether can 

taxe benefit of contract, i 

In contracts relating to land a third party may 
take the benefit of the contract if if has a 
beneficiary interest in its purpose. 

Plaintiff-landlord contracted with Government to 
maintain the rights of all tenure-holders entered in 
the Record of Rights prepared prior to the giving of 
a kabuliyat by the plaintiff. He nevertheless brought 
a suit for a declaration thatone of the tenure- 


2 . holders covered by the Record of Rights had obtained 


a fraudulent entry therein and had no such rights 
as there entered: 

Heid, that the plaintiff was not entitled to mgin- 
tain the suit, Pat Manmara Naru Roy v, AMEER 
KHAN, 3 P. L. J. 394 98 


Contract Act (IX of 1872), ss. Il, 
23, 25, Expl. 2—Bond, suit on—Executant 
under Court of Wards—Subsequent bond by son, 
uhether for consideration — Liability of son—Adequacy 
of consideration. 

Plaintiff sued to recover money due on a bond 
executed by R. and his son on 18th August 1906, when 
R.s estate was under the management of the Court 
of Wards. lt appeared that a partof the considera- 
tion was a previous bond executed by R. alone and 
it was contended thatas R, could not then incur 
any liability, his estate being under the management 
of the Court of Wards, there was no liability that the 
son could take over: : 

Held, (1) that when R., borrowed moncy from the 
plaintiff, debts came into existence oven though R. 
was not lable and thatthe son rendered himself 
liable for the debts whon he signed the bond which 
was the basis of the suit; 

(2) that the bond amounted to a fresh contract ond 
not merely to a ratification of a former void contract; 

(3) that there was consideration for this fresh 
contract and the question whether it was sufficient. 
ly adeqnate or not was immaterial, P RAJMAL 
SHAH v. Court or Warps or Tika BALDEV SINGH 

l 974 

S. 16—Undue influence—Viduciary re. 

lationship—Qift—Donee acting as agent of donor, 
effect of. 

Where a Buddhist lady made a gift of some land 
to her nephew who was also acting as her agent: 

Held, that although there was what may be Called 
a fiduciary relationship between the parties, it was not 
such as would lead the Court to infer undue 
influence. L B KoSan Uv. Ma THAUNG Me, 

. 738 
S. 16—Undue influence, whether mere fear 
of punishment is. ° = 

A mere fear of punishment in a criminal case does 
not constitute undue influence, and the law as to 
obtaining a refund of money ora return of security 
given under an agreement not to prosecute is that 
the transactions cannot be set aside unlessethe 
circumstances disclose pressure or undue influence, 
N WARISALI 9. MORAMED AZIMULLA Kuan 424 
S. 19, excep. 2l 
S. 23 974 
S. 2Z3—Agreement to withdraw applikation 
for sanction to prosecute, validity of—Public policy ~ 
Criminal Procedure Code (ActeY of 1898), ss. 195, 
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345— Application to prosecute for non-compoundadle 

offence, compounding of. 

A trial for an offence need not actually be in 
progress to make an agreement for stifling a pro- 
secution in respect of that offence improper for the 
purposes of section 23 of the Contract Act. The 
section applies if the object of the agreement is to 
cause the withdrawal of an application to sanction 
the prosecution under section 195 of the Criminal 

‘Procedure Code. 

The prohibition contained in section 345 (7) Cri- 
minal Procedure Code, is a perfectly general one, 
which governs the composition of ‘offences whether 
“any steps to prosecute the alleged offender have been 
taken or not, 

Defendants applied for sanction to prosecute 
plaintiff for giving false evidence ina judicial pro- 
ceeding. While the application was pending, plaintiff 
paid Rs. 2,000 to the defendants and the latter there- 
upon represented to the Court in which the application 
for prosecution was pending that they did not desire 
to proceed with the application as they had no 
evidence in suppors of it. The application was 
dismissed. The plaintiff then sued to recover the 
Rs. 2,000 paid by him: 

Held, (\) that the money having been paid for an 
legal object and the object having boen executed, the 
maxim n pari delicto, potior est conditio defendentis 
applied and the plaintiff was, therefore, not entitled 
to recover the money; 

(2) that the object of the agreement being to stifle 
a criminal prosecution and to compound a non-com- 
poundable offence, the agreement was void as being 
against public policy and on that ground too the 
plaintiff was not entitled to recover the money, 

N WaARISALI v. MOHAMED AZIMULLA Kuan 424 


S. 23—Public policy—Agreement not to bid 
at auction, validity of. 

An agreement between two persons not to bid 
‘against each other at an auction is not necessarily 
illegal or against public policy, L B Au Foge v. 
P, M. A. NAGAPPA CHETTY 755 


ss. 23, 24—Slavery bond - Unlawful 
consideration ~Indivisible agreement— Conditional 
© pbond—Linutalion, commencement of, 
A contract under which a labourer engages to 
work without any payment whatsoever under con- 
ditions that make it practically impossible for him 





—_— 





6: io discharge the debt until some other capitalist 


redeems him is wholly void. Such a contract is 
indistiguishable from slavery and in practice com- 
pels the debtor and his descendants to a perpetual 
serfdome 

Two brothers executed a bond in favour of the 
-plaintiff for a principal sum of Rs. 10 with interest 
at a high rate. One of the executants at the same 
time promised to work for the plaintiff without pay 
fore a period of two years from the date of the 
bond, i.e, up tothe date on which the bond was to 
become payable. In default of service the bond was 
to become payable at once, No service was rendered 


-to the plaintiff even for a single day: 


Heéd, (1) that tho part of the consideration as to 
one of the defendants working for the plaintiff was 
unlawful; @ | 
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(2) that the contract being indivisible, and it 
being impossible to separate-the lawful part of the 
consideration from the unlawful part, the whole was 
void under section 24 of the Contract Act; 

(3) that the condition of the bond as to work 
having been broken on the very first day, limitation 
began to run from that very day under Article 75, 
Schedule I of the Limitation Act. Pat Samsa 
CHANDRA Guosa v. Kasni Sano, 3 P. L. J. 412 


S. 25—dgreement to pay annuity for future 
services, whether enforceable—Part of agreement 
void, effect of. 

In order that a promise to grant an annuity toa 
person for future services be enforceable in law, if 
is incumbent upon the promisee to show that there 
was some contract for future services on his part 
which might have been enforced by the maker of the 
promise. i 

The defendant executed an ekrarnama binding 
himself to pay a certain annuity to the plaintiff in 
consideration of past services and services that might 
be rendered in the future: / 

Held, that as there was no binding contract on 
the part of the plaintiff to perform future services, 
the part of the agreement which related’ to future 
services was without consideration and, therefore, 
void under section 25 of the Contract Act, and that 
the agreement, being: one-and indivisible, could nob 
be enforced at all. © Basanta KUMAR ČHOWDHWRY 
v. MADAN MOHUN CHOWDHURY 
D 974 


S. 25, expl. 2 


SS. 37, 38—Performance; offer of, what-is 

— Place of performance. : 

For an offer of performance to be valid, it 
must be complete and must satisfy all the require- 
ments of the contract as to delivery: it must, 
where the contract requires delivery ata particular 
place, be an attempt to deliver at that place. 

Where the plaintiff contracted to deliver a certain 
amount of paddy atthe defendant's mill and sub- 
sequently wrote to the defendant to say that the 
paddy was lying at another mill and thatif the 
defendant was willing to take delivery after ex- 
amining the paddy, it would be brought to his mill 
at once: 

Held, that this was not a valid offer of performance 
within the meaning of section 38 of the Contract 
Act, inasmuch asthe paddy was not tendered at the 
defendant’s mill. L b JANOO AND Co. v. JOSEPH 
Heap AND Sons, Lrp., 11 Bor. L. T.9 
S. 65—Contracts not in accordance with 

statutory requirements, whether void or discovered to 

be void, 

A contract which is not in accordance with statu 
tory requirements is no contract at all, and does not 
become void and is not discovared to be void in the 
sense of section 65 of the Coytract Act. N ANANDRAO 
v, TUKARAM 3 
————- Sa 69, applicability of —Sale—Considera- 
tion, pare of, left with vendee to pay off mortgage— 
Pre-emption—Pre-emptor Girected to pay full con 
sideration — Vendee, failure of, to discharge mortgage 
-Mortgage paid off by pre-emptor—Suit by pre. 
emptor to recover mortgage amount from vendee, 
maintainability of. 

e 
e 
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Cortain property which was under mortgage was 
sold to the defendant, and a part of the considera- 
tion was left in his hands to pay off the mortgage. 
Plaintiff brought a suit for pre-emption in respect 
of the property and obtained a decree, which directed 
him to deposit the full sale price in Court. The 
whole of the money was withdrawn by the defend-, 
ant, who never discharged the mortgage or any 
part of it The mortgagee brought a suit to recover 
the mortgage amount and the plaintiff paid ib in 
orger to save the property. The plaintiff then 
brought a suit to recover the amount paid -by him 
from the defendant: - ` 

Held, that the suit was not maintainable, as there — 
was no contractual liability between the plaintiff and 
defendant, nor were the provisions of section 69 of 
the Contract Act applicable to the case. A RAM 
Ricucua Prasan TEWaARL v. RAGHUNATH PRASAD 
TEWARI, 16 A. L. J. 681 

384 


aa Nk se Sa 74 

—__-— S, [08, Excep. I, applicability of. 
Section 108, Exception I, of the Contract Act does 

not apply where there is only a_ qualified possession 

such as a hirer of goods has. P SincuR MANUFAC- 

TURING COMPANY OF LAHORE v. NIAZ ALI 


—— SS. 124, 126 27 
—— SS., 126, 128—“Liability,” meaning of 
—Principal and surety—Principal debt barred— 

Surety, liability of. - 

By the word “liability” used in sections 126 and 
128 of the Contract Act is intended a liability which 
is enforceable at law, and, if that liability does 
not exist, there cannot be a contract of guarantee. 

There cannot. therefore, be a valid contract of 
guarantee, where the debt which is sought to be 
guaranteed has already become time-barred. In 
such.a case there is no enforceable liability in the 
third person which can form the basis of a con- 
tract of guarantee. 

A creditor sued the principal debtor and his 
surety forthe debt and obtained a decree against 
both. The principal debtor alone appealed and 
his appeal was allowed, on the ground that on the 
date on which the contract of surety was entered 
into the principal debt had become time-barred. 
The surety not having appeal d the decree against 
him was confirmed. The creditor recovered the debt 
from the surety, who then sued the principal for 
the recovery of the amount: 

Held, that the principal debt having become 
barred atthe date of the contract of surety, there 
could be no valid contract, and that the surety’s 
suit must, therefore, be dismissed B MANJU 
MAHADEV SHETTI 9, Suivsppa MANJU Saerti, 20 Bow 
L. R. 447 122 
——— sS, 132 
——— SS. 151, 152 * 219 
——— SS., 239, 249—Puartnership Agreement 

to share profits and losses, nature of Money, whe. 

ther property ° s A 

Money is also property and, as the capital of a 
partnership,,forms one of the most important items 
in its property. 

Wh re two persons agree to contribute money 
towards an undertaking and to share the profi and 

e 
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losses accruing therefrom the agreement amounts to 

a parnership. U B Manik CranpD v. GIRDHARI 

Lan, + U. B. R. 191k) : 69 34 

CO-O0WneEers —Exclusive possession of different por- 
tions of joint estate —-Mutual arrangement, whether 
can be disturbed by one co-owner without claiming 
partition, 

In law each joint or common owner of an estate 
is regarded as having 2 joint or common proprietary 
right in the whole estate. That is, however, merely 
a right and must not be confounded with the 
manner of onjoying that right. It operates in strict 
law to prevent any co-owner from setting up a clain® 
to any parcel as his exclusive property pending the 
existence of the joint or common ownership, 

Where co-owners, not living in a state of absolute 
jointness as one family, whether by arrangement 
either tacit or express, take up exclusive possession 
and enjoyment of different parcels of the joint or 
common property without any such definition or 
severance of interests as would amount to partition, 
the t'ourts will not interfere with the arrangement 
at the instance of any one co-owner during the 
tenure in common and will only do so on partition 
so far as may be necessary to make an enuitable 
division of the property. N Jagannatit v. RAMPRASAD, 
14N. L, R. Ol 272 

, relation of, inter se——Possession of co-owners, 
nature of. 


Cases between co-owners aie to be decided ac- 


cording tothe principles of justice, equity and good . 


conscience and ordinarily one co-sharer is entitled 
to keep possession cf a portion of the joint property 
and to enjoy it in exclusive possession so long ag 
he does not deny the title of his co-owner or oust 
him in theeye of law The remedy of the cc- 
owners in these circumstances is ‘to apply for 
partition or 6 mpensation Pat Arun UHANDRA 
Murra v, MIRYTUNJOY Boss, 3.P L-J. 42 162 
Co=sharerS—One co-sharer erecting shed on 

portion of joint property —Other co-sharers, rights of —~ 

Joint possession, surt for. 

Defendant owned a plot of land jointly with the 
plaintiff and certain other co-sharers On a portion 
of this land he erected a corrugated tron shed and 
let it out to shopkeepers. Plaintiff brought a suit 
for joint possession of the piece of land built upo? 
by the defendant. Jt was found thatat tho time of 
the constraction of the shed no objection was taken 
by the plaintiff? or any other oo-sharer and that the 
defendant : ever denied the plaintiffs title: ° 

Held, that the plaintiff was not entiticd to a decree 
for joint possession but could get a declaratio of 
his title as a co-sharer in the site © Hari Das 
BASAK +, RADHA CHARAN VopDiR 496 

cf village, relationship of, inter se— 

Partition by Revenue Court, whether destroys co- 

parcener-hip, ` 

The relationship ofthe sharers of a village inier se 
continues for all legal purposes till a Kevenue Court 
partition actually takes effect © KHERI SINGH v. 
Deo Kunwar #0 L.-J, 215 
Costs —Appenl—High Court, interference vy, with 

discretion of lit r Court. 

In matters relating to costs, less thero is 
some matter of principle on w ich bo lower Court 
has gone wrong, icisan established mle thag the 


P 


“6 


34 ° 


Costs—voucld. 


High Court will not interfere in appeal. Ç 

MIDNAPORE AEMINDARY Co., Lrp, v. Kristo PROSAD 

SUKAL 

Court-feesS, oxcess, paid by mistake —Refund, 
whether can be ordered 


Court Fees Act (VII of 1870), S. 4 
509 


———— SS. 5, 7 165 

——— S. 7 (IM) (C)—Suit for declaration of in- 
validity of revenue sale and fur confirmation of posses- 
sion—Court-fee payable. 

A suit for a declaration that a revenue salo is 
invalid and for confirmation or restoration of posses- 
sion falls under section 7 (iv) c) of the Court Feos 
Actandan ad valorem Court-fee must be paid in 
respect thereof Pat Duaxeswar Prasan SINGH w. 
Jioo Croupury,2 P. L, J 448 3 
——— S: 7 (IV) (d) ~ Injunction, suit for, valtas 

tion of. 

The proper valuation of a suit for a permanent 
injunction restraining the defendant from cutting 
timber and undergrowth from a jungle belonging to 
the plaintiff is the amount ot which the plaintiff 
values the relief sought. © Rar OCHARAN PANDA t, 
Konsa BEHARI Das 88 
S. 7, (V)—Suit for specific performance 

of contruct of sale and for possession of land sold— 

Court-fee payable. 

In a suit for specific performance of a contract of 
sale by execution of a sale-decd and for possession 
of the land sold, Court-feo is payable under clause (v) 
of section 7 of the Court Fees Act, namely,on ten times 
the land revenue. P Narnu Koax v, MUHAMMAD 
KAN, 128 P. W. R. 1918 
SS oS, 19 (viii), [9], Sch. I, No, 

II, Sch. HI, annexures Aand B- 
Probate duty - Valuation of estate— Duty, uhether 
payable on value of gross estale. 

No duty is payable in respect of a grant of Probate 
or Letters of Administr tion where the valno of the 
estate, after making the deduct ons specified in 
annexure B of Schedule ITI tothe Court Fees Act, 
is less than Rs :,0¢0 A MEIK, In the goods oi Mrs. 
E. E. W.,40 A 279 865 
———— Sch. L No. 11 865 

: Sch. Il, annexures A aes 
Criminal Procedure Code (Act V of 

1898), S. 35—Concurrent sentences, power of 

Court to pass, in separate trials 

A Magistrate has no power to makean order that 
the sentences of imprisoument passed by him on an 
accused in tivo separate tials, should run con- 
currently. © JOYENALLAH BEPARI © EMPEROR, 22 C. 
W. N. 597; 19 Cr. LJ 7 2 
SS. 75, 537 —Warrant initiulled but not 
è» signed by Magistrate, whether. illegal. 

A. Magistrate is guilty of gross carelessness in not 
signing his name in fallon a warrant, but that in 
itself is not an illegality which would vitiate the 
arrest. Iltisa mere irregularity covered by section 
337 of the Criminal | rocedure Codo Pat Bayxey 
Benary Stixncuv Eupgsror, 9 Or f.d. 747; 8 P. LD. 
J. 493;5 P. L 117; 198) Par 269 23 
——-~--- S, 7 7~—Police Oficer directed to make arrest, 

whether must be desertbed by nome, 


atata, aka 
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Section 77 of the Criminal Procedure Code merely 
directs that a warrant shall be ordinarily directed 
to one or more Police Officers. It does not require 
that the name of the Police Officer to whom a warrant 
is in the first instance directed should be inserted in 
the warrant as well as his designation. Pat BANKEY 
Bewari SINGH v, Emperor, 19 Or. L. J. 747; 3 P. L.J. 
493: 5 P. L. W 117; (1918) Par. 269 523 

SS. 79, 80—Omission to explain contents 
of warrant to accused, effect of. 

All that section 80 of the Criminal Procedure Code 
requires is thatthe accused shall have reasonable 
opportunity of knowing on what charge he is being 
arrested and before what Court he is to appear, so 
that he may take steps for arranging for his defence. 
The omission on the part of the constable to explain 
to the accused the particulars of the warrant after 
showing him the warrant would not invalidate the 
arrest. Pat Baxkey BEHARI SINGH v. EMPEROR, 19 
Cr. L. J. 747; 3 P. L. J. 408, 5 P. L. W. D7, (1918) 
Par 269 523 
— SS. 96, 98 — Search warrant, object of, in 

theft case. 

ln a casc of theft the whole object of issuing a 
search warrant under sections $6 and 98, Criminal 
Procedure Code, to search the honse of the accused 
for the property alleged to be stolen, is to secure for 
the purpose of the trial identification of the property 
and to ascertain whether it is really in the possession 
of the accused or not, 

A delay of more than three weeks in the issue of 
a search warrant ina prosecution for theft defeats the 
purpose for which the warrant is issued. C Breas Roy 
CHAUDHURI v. RAM Goran KHEMKAR, 22 C. W, N. 719; 
19 Or, L. J. 707 i 
—— S. 98 291 

S. IOG—Sccurity, order to furnish~TJuris- 
diction of District Magistrale—Application for 
enhancement of sentence. 

A District Magistrate, while considering an appli- 
cation for enhancement of sentence and not trying 
the case as a Court of ‘ppeal, has no jurisdiction to 
order the accused to furnish security under section 
16 of the Criminal Procedure Code A Doosan 
TEWARI v. EMPEROR, IG A L J. 686; 19 Cr, L. J. 7.9 


412 
—— SS. 107, 144, 145 -—Juvrisdiction of 

Magistrate to drop proceedings under s. 107 and to 

start proceedings under s. 145 — Proceedings under 

s. 145, termination of. 

It is competent for a Magistrate taking cognizance 
of a case under section 07 of the Criminal Pro. 
cedure Code or holding an enquiry under that section 
to drop the proceedings under that section and to 
proceed under section 145. Sections 107, 144 and 
i45 all give summary jurisdiction to Magistrates to 
take action in order to*prevent a breach of the 
peace when such a breach is imminent, There is 
a very thin line of demarcation between these 
sections. When there is a clear dispute regarding 
the possession of land,the proper section to proceed 
under is section 145, which not only is more effective 
in order to prevent a breach of the peace but also is 
one that causes the least prejudice to the* contending 
parties. i 

Whero proceedings under section 145 of the 
Girinihaul Procedure Code are started und evidence 





wily 
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is recorded, the proceedings can only be terminated 
by a decision upon the evidence as to the pos- 
session of the contending parties under clause (4) of 
section 145. 

Under clause 5 of section 145a Magistrate can 
drop proccedings upon the only ground mentioned 
therein, viz, that there no longer exists any imminent 
danger of a breach of the peace. Pat Hiuxar Mian 
v. EMPEROR, 19 Cr. L. J. 712 296 
—_—-~ SS. 108, 110, scope of—Persons whose 

objects are directed against security of person and 

not against security of property, whether can be 
roceeded against wader s. 110—Prepuration fer 

Kiure revolulion and dacoity, whether warrants pro- 

ceeding under s. LIO—S. 110, whether applies where 

s. 108 is applicable —Jurisdiction to take action 

under s. 110 agains! person arrested outside juris- 

diction and subsequently brought in custody within 
jurisdiction, 

Section 110, Criminal Procedure Code, does apply 
even where the objects of the accused were ‘primarily 
directed against the security of persons and not 
against the security of property. 

Where ina proceeding under section [10, Criminal 
Procedure Code, it was found by the Court that the 
acoused persons were not only engaged in preparing 
the young fora future revolution but were also 
connected with an organisation for the collection of 
money by dacoity: 

Held, that the facts found were sufficient to bring 
the accused within section 110 (f) of the Criminal 
Procedure Code even though ib was not found or 
proved when the revolution or the dacoities wero 
to take place, as the preparation and organisation 
which were being carried on according to the finding 
of the Court, were sufficient to give rise to a present 
danger to the community. 7 

The mere fact that section 108, Criminal Procedure 
Code, may have been applicable toa case, does not 
necessarily make section 110, Criminal Procedure 
Code, inapplicable. 

Anorder may be made under section 110, Criminal 
Procedure Code, against a person who is in custody 
at the time òf the proceedings. A person who has 
been arrested outside the local limits ofthe juris- 
diction of a Magistrate for an offence committed 
within the local limits of his jurisdiction can, on the 
failure of the charge of the substantive offence, be 
proceeded against under section 110, Criminal Proce- 


dure Code. MoninpRA MOHAN Sanyal w. 
EMPEROR, 28 C. L. J. 25; 19 Cr. L. J. 696 152 
——— Sa 152 


10 
S. IlI0—Admissibility of evidence—List 
of cases in which accused suspected, admissibility 

of. 5 

In cases under section 110 of the Code of Oriminal 
Procedure a list of cases filed by tho Police in which 
the accused was suspected of having been concerned 
is not admissible in ,evidence. OHANDI v, 
Emperor, 21 O. 0. 132; 19 Cr, L. J. 825 “841 
——————= Sa F IO- Security for good behaviour— 

Desperate and dangerous character—Promoting 

litigation, : : 

The mere fact ihat a man“has influence with the 
Patwaris and promotes litigation, without there 
being anything to show that he habitually takes or 
attempts to take money from litigants by offering 
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to them threats to support their opponents, would 
not raise the inference that he is so dangerous or 
desperate that his being left at larges would be 
hazardous to the community within the meaning of 
section 110 of the Criminal Procedure Code. A 
TsHWARI DUTT t. EMPEROR, 16 A. L. J. 776; 19 Toi 

701 


J. 781 


— 





S. 114, scope of. 

Section 114, Criminal Procedure Code, cannot bo 
limited to arrests within jurisdiction. © MONINDRA 
Monax SANYAL v. EMPEROR, 28 C. L. J. 25; 19 Cr L. 

I 


J. 696 


— SS. 118, 5I4—8Surety offering house 
property as security—Security, whether io be ac. 
cepted. . 
Accused was ordered under section 118 of the 

Criminal Procedure Codo to furnish a bond for 

Rs, 700 and to provide one respectable and reliable 

surety in Rs. 100. A surety came forward and 

offered as security house proporty whichthe Tahaii- 
dar reported to be worth Rs. 500. The surety was 
also reported to be respectable: 

Held, that the surety andthe security offered 
might be atcepted, notwithstanding that so long as 
the surety was alive only moveable property could, e 
for default under section 514 ofthe Criminal Fro- 
cedare Code, be attached and sold for recovery of 
the penalty. A NANHE r. EMPEROR, 16 A. L, J. 603; 
19 Or. L.J 711 295 
ss. 144 296 


Sı 144, disobedience of order under, 

Petitioners were ordered to be prosecuted under 
section 188 of the Penal Code for having disobeyed 
an order under section 144, Criminal Procedure Code, 
which directed them notto make any disturbance, 
over the opposite party’s right of ferry by plying a 
ferry which was not the opposite party’s ferry, at 
the site in question: 

Held, thatas there was no suggestion that the 
petitioners were in any sense creating a disturbance, 
the prosecution must prove infructuous, and that the 
order directing the prosecution of the petitioners 
must, therefore, be set aside. Suyar Biswas v. 
SAMIRUDDIN MANDAT, 22 C. W. N. 599; 19 Or L. J. 
738 515 
sa 145—Jurisdiction—Refusal to admit 

evidence, effect of. i A 

In a proceeding under section 145 of the Criminal 
Procedure Code, documents of title are often of 
ereat assistance in arriving at a right conclusion 
upon the question of possession. 

Thereforo, where a Magistrate refuges to adfnit 
documents of title proposed to, be filed by a party 
to a proceeding under section 145 of the Crifninal 
Procedure Code, he commits an error in the exercise 
of his jorisdiction. Pat Dwarka Rai v. NATHUNI 
Korrt, 19 Cr. L J. 764 604. 

« 145 - Jurisdiction—Refusat of Magis. 
trate to look at documentary evidence of titlet 
achether question of jurisdiction—Material irregular. 
ity in procedure and error of law—Revision—High 

Court, interference by. 

In a proceeding under section 145, Criminai 
Procedure Code, in which the dispute was as “to 
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the possossion of unworked minerals underground, 
the Magistrate refused to look at documents of 
title produeed by the parties and decided the case 
in favour of one of the parties on evidence of 
possession which was not of a cogent nature: 

Held, (per Chitty and Richardson, JJ.) that 
there was no such material irregularity on the 
part of the Magistrate, in the exercise of the 
jurisdiction which he undoubtedly porsessed, as 
would justify interference by the High Court, 
although the Magistrate would have exercised a 
wiser discretion if he had passed orders under 
section 146, Criminal Procedure Code, having regard 
to the fact that there was not very cogent evidence 
of possession on either side. 

* Per Teunon, J. dissenting —-The Vagistrate acted 
with material irregularity in the exercise of his jurisdic- 
tion, inasmuch as to exclade all evidence of tit and 
from two bormgs and two inchoate shafts, all 
prima facie acts of trespass, to find p session 
of the minerals underlying a surface of 1,100 
bighas witha person who has shown no title, is to 
ignore all the principles on which questions of 
possession in respect of unworked minerals are 
to be determined, © SAJUDDI MANDAL v F. L. 
Cork, 22 C, W. N. 499; 27 CO, L. J. 468; 19 Cr. L, J. 
681 41 
—-——— $, 145 —Possession—Title, of, 
whether can be looked into, 

In a proceeding under section 145, Criminal Pro- 
cedure Code, if there is substantial evidence of posses- 
sion or a conflict of evidence on that question, the 
Magistrate is justified in looking to the evidence of 
title ın corroboration of the evidence of possession. 
Pat Susu Narayan KUER v. LAKSHMI NARAIN 
Kurg, 19 Cr, L. J. 717 
m Sa 145 —Possession, value of. 

Under section 145 of the Criminal Procedure Ccde 
as between the rival claimants, the actual factum of 

ossession is a vital question for determination. 

at Rirsazan Sinan v. Emperor, 4 P. L. W. 120; 
19 Or L. J. 7&9 71609 
—-—— S. 145, proceedings under — Magistrate, 

jurisdiction of, to supplement final order at instance of 

one party without notice to other party. 

In a proceeding under section 145, Criminal Pro. 
cedure Code, in respect ofcertain premises consisting 
ofa dalan, a hotel and a privy, the Magistrate at 
the close of the case made his final order in respect 
of the dalan and the hotel but made no order with 
regard tothe privy. The omission in respect of the 
privy having been afterwards pointed out to him 
by one of the parties he made sn ev parte order in 
favour of that party without giving notice to the 


evidence 


eber party: 


Hebi, that having in the firstinstance omitted to 
make any order with regard to the privy, the Magis- 
crate should not have proceeded to supplement his 
first order without giving the other side an opportu- 
nity of being heard C NATABAR Derta e Bisuswar 
RAKHIT, 2 C. WON. 552; Ioe R Lid 752 412 
—-——— Sa 145—Refusal to grant time for filing 

written statement— Final order mane on trial 

cx parte, propriety of—Further enquiry - Pro- 

cedure, ° 

€n a proceeding under section 145, Criminal Pro. 
cedure Code, the land in dispute having been attach. 
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ed, the 16th Janusry was fixed as the date of 
hearing, On that date the first party, who had not 
been served with notice untilthe 8th of January, 
applied for time to file a written statement, but the 
Magistrate refused the application and trying the 
case practically e» parie, made an order in favour of 
the second party; 

Held, (|) thatthe proceedings wore not conducted 
quite fairly to the first party, inasmuch as the land 
being under attachment thero was no immediate 
prospect of a breach of the peace: 

(2) that the order ofthe Magistrate must be set 
aside and the case sent back to him for further 
inquiry and trial according to law. C RAMESH 
CHANDRA SEN V. AIJUDDI SHEIKH, 19 Lr. L. J. 799 


m Sa [45 (4) — Magistrate refusing to hear 
arguments-——-Final order, validity of—Jurisdiction — 
Procedure. 

The words “the Magistrate shall hear the parties” 
in clause (4) of section 145 of the Criminal Procedure 
Code include the argument on the conclusion of the 
evidence on both sides, and the refusal of the Magis- 
trate to hear the arguments of the parties vitiates the 
final order passed undor section 145 as being in 
excess of jurisdiction. 

itis clear from the nature of the enquiry required 
by section 145 of the Criminal Procedure Code that 
the procedure under that section should be regarded 
on all points as that prescribed for summons cases, 
Pat DHABARI Mian v. GoRAKH Prasan, 6 P. L. W. 
103: I OR L. J. TA 517 
m Sa  148—Costs, whether can be awarded 

without notice to opposite party. 

No order as to costs can be passed under section 
148 of the Criminal Procedure Code without notice 
being given to the opposite party against whom the 
order is proposed to be made. Pat Dwarka RAI v. 
NATHUNI KOERI, 19 Cr. L. J. 764 , 
~ Sa 162 -Statement recorded by Police, 

avhether can be used to contradict defence witness—~ 

Value of such statement. 

The statement of a prosecution witness recorded by 
the Police can only be usedia the manner prescribed 
hy section 162 of the Criminal Procedure Code, 
There is no provision of law by which the statement 
of a witness to the Police can be used to impeach 
his credit when he ‘4s called for the defence. 

It is generally extremely unsafe to accept stale- 
ments reco:ded by the Police as verbally accurate 
or as containing a full and correct account of a 
statement made by a witness in mattera which are 
not clearly.and obviously essential. U B Nea Yon- 
vo. EMPEROR, 19 Cx, L. J. 726; 3 U. B. R. (1918) 84 





S. 162—Statements of witnesses recorded by 

Police, admissibility of. 

The statements of witnesses recorded by the 
Police in the course of an investigation cannot be 
used in any way whateyer in the course of the trial 
which results from that investigation, except in the 
one way laid down in section 162% of ths Criminal 
Procedure Code with the single exception referred 
to iu clause (2, Where, therefore, the statement taken 
down im writing by the Police does not refer to the 
cause of the death of the person making dt, as set 
outin section 32, clanse (1) of the Hyidence Act, 
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such statement can only be used when a witness 
is called for the prosecution onthe request of the 
accused, if the Court thinks it expedient in the 
interests of justice, after the accused has been 
furnished with a copy thereof, 

Ib is very desirable that the provisions of section 
162 of the Criminal Procedure Code should be clearly 
understood and strictly complied with U B Nea 
BA THAN v. Emperor, 3 U. B. R. (1918) 8l; 19 Cr. 
L. J. 715 
—— SS. 179, 181 (2), 182—Criminal 

misappropriation of rents realised in one District, 

charge of, whether can be tried in another District — 

Jurisdiction, 

A complaint was lodged against the accused in 
the Magistrate’s Court at Burdwan, charging him 
with criminal misappropriation of monies said to 
have been realised by him as the agent of a 
Zemindar, who lived in Burdwan, from a tenant 
in the District of Murshidabad. It was alleged by 
the prosecution in an affidavit that the aconsed 
was called to Burdwan after the alleged occurrence 
and was there asked to render his accounts, but 
he declined to do so, and then received the order 
of dismissal: 

Held, that on the allegation of tho prosecution 
in the affidavit, it might be reasonably said that 
the accused had retained the monies, which were 
due from him, if they were due, in Burdwan, so 
that the Burdwan Court had jurisdiction to try 
the accused on a charge of criminal misappropria- 
tion by virtue of section 181 (4), Criminal Procedure 
Code. © GAURANGA SUNDAR MANDAL v. SATISH 
CHANDRA COHOWDHURI, 19 OR. L, J. 679 
—--— §. 195 424 
——— SS. 195, 487 48 
— S. 195—Saxction to prosecute Charge of 

trivial offence made in complaint —- Accused 

acquitted— Serious allegations tn petition of complaint, 
whether material, 

The petitioner lodged a complaint in the Magis- 
trate’s Court accusing the opposite party of offences 
under sections 355 and 504, Indian Penal Code. In the 
complaint he made some serious allegations against 
them which, however, were declared to be absolutely 
false in an affidavit put in on their behalf. The 
Magistrate after hearing some prosecution witnesses 
adjourned the case for the convenience of the com- 
plainant but on the adjourned cate the complainant 
being absent, the Magistrate acquitted the opposite 
party with the remark that the matter was an 
extremely trivialone Subsequently on an applica- 
tion by the opposite party the Magistrate granted 
sanction for the prosecution of the petitioner for an 
offence under section 211, Indian Penal Code: 

Held, (1) that having regard to the trivial nature of 
the charge which was made inthe petition of com- 
plaint and having regard to the way in which the 
Magistrate had dealt with it, namely, that he acquitted 
the accused on the ground that the case was ofa 
trivial nature and the complainant was not present, 
it was not a case where sanction to prosecute the 
complainant under section 211 ought tehave been 
granted; 

. (2) that % was immaterial whether the serious 
allegations made inthe petition of complaint were 
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true or false. C G. B. NAIRKAR 4, NALINI RANJAN 

SIRKAR, 19 Cr L. J. 767 ° 607 

——— §. 195—Sanction to prosecute—Confiict of 
opinion between Orginal Court and Appellate Court 
as to truth of evidence-—Sanction, whether should be 
granted—Object of sanction. 

Where thore is a conflict of opinion between an 
Original Court and an Appellate Court as to the 
truth or falsity of any evidence, oral or docnmentary, 
the case is not one in which sanction to prosecute 
for falsely giving or fabricating that evidenco 
should ordinarily be accorded. 

The object of the law in requiring sanction to 
prosecute is to restrain the exercise of private spite 


or desire for revenge and to secure that, prosecutions * 


shall only take place, where the interests of public 
justice make it necessary to have them. N AMOLAK 
Caanp HEMRAJ v. ISANAJI, 19 Cr, L. J. 769 689 


—— Ch. XVIII, ss. 209, 250, 253- 
Offer.ce triable by Court of Sesston—Inquiry by 
Magistrate—Discharge of accused—Compensation, 
order of, whether tun be passed by Magistrate— 
Jurisdiction—Muagistrate, powers of. 

All that a First Class Magistrate has jurisdiction 
to do in the case of a charge of an offence triable by 
the Court of Session isto follow the procedure laid 
down by Chapter XVIII of the Code of Criminal 
Procedure. In that chapter neither section 250 nor 
section 253 finds any place. Therefore, the Magie- 
trate has no power to award compensation to the 
accused when discharging them under section 2C9. 

Under section 209 of the Code of Criminal Pro. 
cedure a Magistrate is not authorised to write a 
judgment ina case triable by a Court of Session; 
all that he is empowered to do is to record reasons 
for a discharge, if he make such an order, and to pass 
the order of discharge. A Hair Ram v. GANGA 
SAHAI, 16 A. L. J. 486; 19 CR. L. J. 706 290 


S. 209 290 


-—— S., 215— Commitment, order of. 

Under section 25 of the Criminal Procedure 
Code the High Court is precluded from gonter- 
taining an application for revision on a question 
of fact against an order of commitment made under 
sections 213 and 214 of the Code, but it has power 
to quash a commitment if there is no evidence to 
support it, the absence of such evidence being a” 
question of lawand not of fact. L B Tamar v. 
EMPEROR, 19 CR 1. J. S01 817 
—— S. 2Z34—"Person,” whether includes per- 

sons—Joint trial of two accused for criminal breagh: 

of trust, legality of—Precedure. 

In section 234 of the Criminal Procedure Codeethe 
word “person” includes the plural number and is not 
restricted to the singular number, 

Section 284 of the Criminal Procedure Code is 
an empowering section and no Magistrate or Judge 





should try or allow an accused to be put on trial ẹ 


jointly with another if he thinks the effect of fo 
doing would be prejudicial to the interest of the 
accused. But as tothe method of procedu:e it ia for 
the trial Court im the exercise of its discretion to 
settle and determine, whether the tria) should be joins 
or not. Ifa joint trial would prejudice the accused 
then the trial should be separate, e 
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Two accused were jointly tried for criminal breach 
of trust in respect of three sums of money committed 
on three different dates within one year: si 

Held, that the joint trial was legal. Pat KAILASE 
PRASAD 4. EMPEROR, 3 P, L, J. 124, 5 P, L. W, 34; 19 
Cr. L. J. 678 33 
— —— §, 263 (h)—Summary irial—Magistrate, 

duty of-—Revision. 

The finding aud the reasons required to be record- 
ed under: section 263 ih) of the Criminal Procedure 
Code should be sostated thai the High Court in revision 
may judge whether there was sufficient material 
before the Magistrate fo support the conviction. 
"Pat JANAKIDAR v. RAGHUNATH Lan, 19 Or. L. A E 
—— $$. 297, 298—Judge's charge to Jury— 

Duty of Tudge—Judge disagreeing with verdict, 

Three Muhammadans were placed on trial before 
a Sessions Courtand a Jury, on charges of offences 
under sections 366 and 376, Indian Penal Code, alleged 
to have been committed by them against a Hindu 
woman of no character. The Jury by a majority of 
four to one brought in a verdictof guilty and the 


* Sessions Judge, though not agreeing with the verdict, 


accepted it on the ground that he was unable to 
say that it was perverse: 

Heli, ona review of the evidence, (1) that the 
Judge's view of the case in favour of an acquittal 
wis the better view and that it would have been 
well had he made a reference; 

(2) that, as the Judge had made no reference, it 
must be considered whether there was any material 
misdirection in the charge to the Jury or whether, 
in a case in which three Muhammadans having been 
accused of sexual offences against a Hindu woman 
were placed on their trial before a Jury composed 
of 4 Hindus and 1 Muhammadan, the Judge gave the 
Jury sufficient assistance and guidance; 

_ (3) that the Jury had not had the assistance which 
should have been given them by the Judgo ‘in such 
a case and that the accused must, therefore, be 
acquitted. © ISMAIL Sarkar v. EMPEROR, 19 Cr. L. J. 
830 © 846 


S. 300—Trial by Jury—Person, other than 
juror, holding communication with Jury without leave 
of Court, effect of—Verdict, legality of-—Judge, duty 

© of. 

_Ifitis proved that ina trial after the Judge's 
charge tothe Jury had been delivered, a person 
other than a juror spoke to or held communication 
with a member of the Jury without the leave of the 
Court, it is sufficient to upset the verdict. and it is 


æ not pecessary to enquire into the nature of the com- 


munication held with the juror. 

Proper precantions should be taken by a Judge 
who presides over the Court in a Jury trial to 
make it impossible, after the charge has been 

, delivered and the Jury have retired to consider their 
verdict, for any one other than a juror to speak with 
the Jury or communicate with the Jury without the 
leave of the Court. © BENIMADHAB KUNDU v. 
EMPEROR, 19 CR. L, J. 787; 27 0. L. J. 553; 22 C. W. 
8. 740 513 

— S» 307—Reference to High Court, when to 


ade, è 
be mad ë 
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It is uo longer the law that before making a 
reference under section 807, Criminal Procedare 
Code, a Sessions Judge must be satisfied that the 
verdict of the Jury is perverse. It is sufficient that 
he should be clearly of opinicn that a reference is 
necessary for the ends of justice. © ISMAIL SARKAR 
v. EMPEROR, 19 Cr. L. J. 830 
——— Sa 345 424 


S. 345—Compromise petition filed when 
Judgment was being written, whether can be refused. 
A case may be compounded under section 345, 

Criminal Procedure Code, at any time before the sen- 
tence is pronounced. Therefore, a Magistrate an- 
not refuse to accept a compromise petition on the 
ground that it was presented when the judgment was 
actually being written. @ ASLAM MEA ~v., EMPEROR, 
22 C. W. N. 744; 19 Cr. L.J. 752; 28 O. L. J, 261 

528 





S. 350 (I) —Magistrate, death of District 
Magistrate, case taken up by—District Magistrate, 
whether succeeds deceased Magistrate. 7 
On the death of a Magistrate empowered under 

section 80, Criminal Procedure Code, the District 

Magistrate, boing the only remaining Magistrate, im 

the District having powers under that section, took 

upon his file a case which was being tried by the 
deceased: 

Held, that the District Magistrate must be regard- 
ed as having succeeded the deceased Magistrate 
within ths meaning of section 350 (1), Criminal 
Procedure Code, i 


A liberal construction should be placed upon the 
provisions of section 350 (1) of the Criminal Pro- 
cedure Code. N Goretan v. EMPEROR, 19 Or. L. J. 
705 





— S. 403 (1) —Firat trial void ab initio for 
want of comploint—Fresh trial, whether barred, 

The phrase “has once been tried by a Court of 
eompetent jurisdiction” in section 403, sub-section 
(lt of the Criminal Procedure Code, is not one 
which limits the application of the provision to 
reasons affecting the nature or ordinary powers of 
the Tribunal, lt is wide enough to cover a case 
where the first trial was ab initio void owing to the- 
absence of a complaint, : 

In such a case, therefore, section 403 (1) is no bar 
to a fresh trial of the accused. M Nanax Ram vw. 
EMPEROR, 19 Cr. D. J. 766 
————— Sa 408 (D)— Sentence of imprisonment for 

four years plus fine—Appeal, forum of, 

The phrase “sentence of imprisonment for a term 
exceeding four years” in clause (b) of section 408 of 
the Criminal] Procedure Code has reference to the 
substantive sentence of imprisonment apart from 
any sentence of fine or imprisonment in default of 
tho payment of the fine. 

Therefore, where a Magistrate specially empowered 
under section 80 of the*Criminal Procedure Code 
sentences an accused te four years’ rigorous imprison- 
ment and a fine, and in default of payment of fino 
to further rigorous imprisonment, an appeal from the 
sentence lies to the Sessions-Court and not to the 
High Court, P Kuvoa Baxusn v. EMPEROR, 19 P. R. 
1918 Cr; 19 Or. L, J. 742 
— Sa 4l 7—Appeal jrom  acqittal—Inter. 

ference by High Court, when justified, . 


Nie 
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In an appeal from an order of acquittal the High 
Court will not interfere unless the findings of the 
lower Court are obviously wrong or the evidence is 
too strong to be rejected. 

Where, therefore, in an appealfrom an order of ac- 
quittal passed by a Sessions Judge ina murder case in 
concurrence with the assessors who heard the case, it 
appeared that the alleged motive for the murder was 
extraordinarily inadequate, that the first information 
report did not mention the names of all the alleged 
eye-witnesses, thatthe evidence for the prosecution 
with regard to the injuries inflicted on the deceased 
was contradicted by medical evidence, that no 
attempt was made to arrest the accused although the 
crime was alleged to have been committed by him 
in open bazar in the presence ofa large crowd and 
that no respectable witnesses were forthcoming 
although many respectable persons must have been 
present: 

‘Held, thatin view of all these facts it could not 
be said that a sufficiently strong case had been 
established to justify. the Chief Court in setting 
aside the order of acquittal passed by the Sessions 
Judge. P EMPEROR v. MUHAMMAD Smarr, 19 Ca. L. J. 
723; 25 P. R. 1918 Cr; 29 P. W. R. 19 8 0r. 403 
S. 4 I 7— Appeal from acquittal, when main- 

tainable—Culpability of accused—Benefit of doubt. 

Before the Chief Court will interfere with an 
acquittal, the culpability of the accused must be 
very clear and indubitable. 

Where, therefore, in an appeal from an order of 
acquittal passed by the Sessions Judge on appeal 
from a conviction under section 219 of the Municipal 
Act, 1911, if appeared that the proceedings of the 
Municipal Committeo were highly misleading to the 
respondent: 

Held, that this was not a fib casefor interference 
by the Chief Court. P EMPEROR v. LACHHMAN Das, 
19 Cr. L. J. 710; 30 P. W. R. 1918 Gr. 294 
S. 423—Penal Code (Act XLV of 1860), 

83. 147, 323, 353-——-Charges under ss, 147, 353—Con- 

wiction under s. 323-—~Appellate Court, conviction by, 

unter s. 147, legality of. 

Section 423 of the Criminal Procedure Code em- 
powers au Appellate Court to alter the finding of 
the trying Magistrate, maintaining the sentence, 
and the word ‘finding’ is not limited toa finding upon 
a point of law as distinct from a finding upon a 
point of fact 

Accused were charged by the trying Magistrato 
under sections 47 and 353 of the Penal Code but 
were ultimately convicted under section 323 of the 
Code. In appeal the Sessions Judge pointed out that 
the conviction under section 323 could not be main- 
tained, but holding that the accused had been guilty 
of rioting he altered the conviction to one under 
section i47 of the Penal Code, maintaining tho 
sentences imposed under section 423; 

Held, that the procedure adopted by the Sessions 
Judge was not illegal Pat MAWANGU SINGH w. 
EMPEROR, : +918) Pav. 192:19r.L.5.735 ° 415 
SS. 428, 429 2Difference of opinion 

between Judges of Division Bench—Reférence to third 

Judge-——Dyuty of Judge to whom case referred. 

Where on a difference of opinion between the 
two Judges of a Criminal Revisional Bench of the 
fugl Court, the case is referred tou third Judge, 

-e 
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the third Judge will not differ upon a point on 
which both the referring Judges are agreed, nnle»s 
there are strong grounds for doing so, 

In a prosecution for adulteration of ghee the 
accused, having been convicted, moved the High 
Court in rovision. The Judges of the Criminal 
Revisional Bench were of opinion that the facts as 
they stood were not sufficient to justify a con- 
viction, but while one of them was for acquittal, 
the other was for a re-trial. The matter being 1c- 
ferred to a third Judge: 

Held, that asthe case was of great public im. 
portanco, 4 re-trial oughtto take place de novo and 
the procedure laid down in section 428, Criminal 
Procedure Code, should not be adopted even if the 
section were applicable to the case. © GRANDE 
VENKATA Ratnam V. CORPORATION OF Catcurta, 22 C, 
W. N. 745; 28 C. L. J. 82; 19 Cr. L.J 758 
— S. 435— Penal Code (Act XLV of 1860), 

s. 182-—-0omplainb of theft conpromised—Prosecu 

tion under s. 182, Penal Code, propriety of. 

Where a complaint of theft brought by a person 
against his brother was comproinised and thereafter 
the complainant was prosecuted under section 1§2 * 
of the Penal Code: 

Held, quashing the proceedings under section 435 
of the Criminal Procedure Code, that this was not a 
case in which any action ought to have been taken 
orany proceedings instituted. A Cnartan La v. 
EMPEROR, 19 Cr. L. J. 780; 16 A. L. J, 784 410 
—— S, 435— Prosecution evidence same againsl 

sereral accused—dequittal of some accused—District 

Magistrate, order of, directing trial of other accused , 

propriety of—Revision—High Court, power of in- 

terference of. 

A complaint having been lodged against eight per- 
sons the Magistrate tried five of thom, the other three 
having absconded. Ata later stage, however, they 
surrendered but thoy were not put on their trial. 
Having considered all the ovidence for the prosecu- 
tion, the Magistrate came to the conclusion that the 
complainant had failed to establish the chargo 
against the accused, and after acquitting the five 
accused on their trial he asked for orders from the 
District Magistrate as to whether the prosecution 
should ba continued against the other three. The 
District Magistrate, though of the opmion that the 
evidence against them being the same as that 
produced against the other accused the prosecution 
could not succeed, nevertheless ordered the continu- 
ance of procecdings against them directing the traus- 
fer of the case to another Magistrate for trial: ° 

Held, that the igh Court was competent to 
interfere in tho matter under section 435 of ihe 
Criminal Procedure Code, and that having regard to 
the judgment of the trial Magistrate aud to the 
observations of the District Magistrate, the prosecution 
of the applicants should not be proceeded with as no 
useful object could be served thereby. A date 
Narain Lat v. EMPEROR, 16 A. L, J. 458; 19 Cr, L. J. 
727 407 
SS. 436, 439 —Commitment, order of 

—Revision—High Court, interference by—“Triuble 

ecclusively by the Court of Seaston” in s. 43%, 

meaning of. 

Under section 439 of the Code œa Criminal Pro- 
cedure, however. the High Court has power w 

+ 
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revise a commitment order made under section 436 
of the Code on points of law as well as of fact. 
Section 488 of fhe Criminal Procedure Code 
gives the District Magistrate jurisdiction if he con- 
siders that the case is triable exclusively by the 
Court of Session. That may mean either (1) a case 
where the District Magistrate considers that. the 
facts constitute an offence which is triable only by 
the Court of Session, or it might mean (2) a case in 
which the District Magistrate considers that the 
sentonce which the Special Power Magistrate could 
pass might not be sufficient, and, therefore, that it 


ewas a case which should be tried by a Court of 


Session. h 
The words “triable exclusively by the Court of 
Session” in section 486 of the Criminal Procedura 


‘Code refer to cases which are only triable by the 


Court of Session under Schedule II of the Code 
and section 20 of the Code which gives the Local 
Government power to invest a Magistrate with 
special. powers ig not intended to curtail the juris- 
diction given to the District Magistrate under. 
section 436. L B Tampou. Emperor, 19 Cr. L. J. 
sol 817 
S. 439 817 


S. 439 (2), interpretation of—Enhance- 
ment of sentence, whether can be ordered without 
hearing accused, 

Under section 489, Criminal Procedure Code, no 
order can be made to the prejudice of the accused 
unless he has had an opportunity of being heard in 
his defence in the Court which passes the order. The 
fact that the Magistrate who referred the caso to 
the High Court under section 4RR, Criminal Pro-` 
cedure Code, gave a hearing to the accused before 
making the reference, is not’ a sufficient compliance 
with the provisions of section 489, Criminal Procedure 
Code. © Emvuror v. Romusn CHANDRA GUPTA, 22 
C. W. N. 168; 19 Cr, L. J. 701 157 


—— SS 471, 474, 475—Cruminal lunatic, 
oideras to detention of—Frocedure-—-Local Govern- 
ment, power of, to order confinement in lunatic 
asylunt. 

Sub-sections (2° and (8) of section 47! of the 
Code of Criminal Procedure were repealed by the 
bunacy Act (1V of 1812 and the last twolve worca 
of sub-section '1) of the same section were repealed 
by Act X of 914, 

Under sub-section (1) of section 471 of the Code of 
Criminal Procedure a Court can order œ criminal 
lunatic to be kept in safe custody in such place and 
The subsequent discharge, 
detention and transfer toany public lanatic asylum 
referred toin section +7. and the delivery of the 

erson to arelative under section +75 are matters 

for the Local Government, and not for the * ourt to 
deal with. The Court cannot exercise the powers 








*conferred on the 1 ocal Government under sections 


474+ and 476. Somya HIRYA MAHAR V. SAG 





20 Bow. LR 69: Gir L.J 771 f 
———— $$. 474, 475 691 
S. 420 36 
S. 487 48 





S, 4BB— Naintenance— Muhammadan Law 
—Aposiary of Wife, efect of Divorce— || ife, uhether 
entitled to maintenance, 

+ 
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The apostacy of a Muhammadan wife ipso facto 
dissolves the marriage, and the wife is not there- 
after entitled to receive maintenance from her 
husband. L B Sona Unuan v. Ma Kin, 19 Or. L. 


J. 799 719 
———---- Sa 488, order under, effect of 620 
— S. 499, Form No. 42—Connitment 
to Sessions —Bail, release on -- Bond, omission of date 
for accused’s appearance in, effect of—Defect, nature 

of-—-Iorfeiture of security. f 

Au accused person, who was committed to take 
his trial at the Sessions Court, was released’ on 
bail. The bail bond was inform No. 42, Criminal 
Procedure Code, the accused binding himself to 
appear at the Sessions Court on a specified date, 
Below his signalure was the undertaking by the 
surety that he shall cause the. accused’s appearance 
at the Sessions Court for the trial, and that in 
case of the accused making default, he shall be 
liable to forfeit the amount ofthe security, The 
latter declaration did not, however, mention the 
date for accused’s appearance. The accused having 
made default, the security was forfeited: 

Held, that the bail bond should be read as one 
document and the undertaking by the surety 
should be read as referring to the date mentioned 
in the portion of the bond signed by the acensed, 
aud that, therefore, the bond was rightly forfeited 
for accused’s default of appearance. MAPPILLAT 
KADIR ROWTHER v, Emperor, 19 CR. L. J. 687 47 

S. 517—Stolen debentures pledged— 

Pledgee, position of -Court, power of, te restore de- 

bentures to owner. 

Three debentures, the property of S., were stolen 
and were sold by the thief to F., who pledged them 
to N, Ina prosecution of F, under section 411, Indian 
Penal Code, which ended in his acquittal, N, having 
been called upou to produce the debentures made 
them over to the Magistrate. Subsequently on the 
application of N. for the return of the debentures, 
the Magistrate ordered that they should be made 
over to 8.: 
` Held, (1) that the Magistrate should not have 
made the order, as there were questions between 
N. and § asto which of them was the rightful 
owner which could only be determined in a civil 
suit; 

(*, that in order to prevent the possibility of Nv’s 
dealing with the debentures until the decision of 
the Civil Court N. should be directed to deposit 
them with an officer of the Court for three months, 
within which 3 must be directed to bring a civil suit 
to Jetermine the ownership of the debentures. 
NARENDRA Naru Mirra v. E Stupp, -9 Cr. L. J. 788 


S. 517--Siolen eproperty sold to stranger 
and resold by him—®§ale-proceeds, order regarding 
disposal of, validity of. 

A goid sari belonging to the complainant was 
stolen. The thief converted the sari into bangles and 
sold them tg’ the petitioner for Rs. 18!-!-0 The 
petitioner converted the bangles into gold and sold 
itin different parts. In the course of the in estiga- 


' tion rela‘ing to the theft, the petitioner was asked 


to produce Rs. !8'.4.0, which sum was before the 
Court evhen the theft case was decided. The peti- 
o 
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tioner was examined as a witness in the case. The 
trial Magistrate made an order under section 517 of 
the Oriminal Procedure Code directing this sum to 
be paid over to the complainant: 

Held, that the money deposited by the petitioner, 
not being either the actual sum paid by the petitioner 
to the thief as the price of the bangles or the actual 
sum realised by the petitioner by the sale of the gold, 
if was not property in respect of which an offence 


had been committed within the meaning of section ` 


517 of the Codo of Criminal Procedure, and that, 
thérefore, the order directing the payment of the 
money to the complainant was illegal B In re 
ANANT VIRUPAN Pezrant, 20 Bom. L. R. 604; 19 Cr. 
L. J. 721 401 
——--— Sa 522—Order for possession — Jurisdiction 

to pass order after order for conviction ~ District 

Magistrate, jurisdiction of. 

An application for an order for possession under 
section 522 of the Criminal Procedure Code, 1898, filed 
after the conviction of the accused was rejected by 
the trying Magistrate but wus allowed on appeal by 
the District Magistrate: 

. Held, that under the circumstances of the case the 
order was a proper one and should not be interfered 


with, KEUBI v, BaxutayaL, 16 A. L. J. 489; 19 
Cr. L. J. 734 414 





S. 526 (@)—Transfer of case—Accused 
known to Magistrate, whether ground for trans- 
fer—Transfer to Magistrate unacquainted with 
parties, 

Complainant applied for the transfer of his case 
from a Bench of Magistrates on the ground that one 
of the Magistrates was a friend of the accused and 
that it would be better if the case were tried by some 
Magistrate who knew nothing about the parties and 
that justico was more likely to be obtained from such 
an officer: 

Held, that this was not a sufficient ground for 
ordering a transfer of the case from thé Bench. A 
Meva Ram v, Narain Das, 16 A. L. J. 490; 19 ees 


J. 702 
S. 537 523 

Criminal trial—Accused on trial in several 

cases—Evidence in one case, whether can be used in 

other cases—Procedure. 4 

Quære.— Whether where several cases against the 
same accused brought by the same complainant 
are tried together evidence taken in one case can 
be used in other cases even with consent. 
GRANDE VENKATA RATNAM v. CORPORATION OF 
Catcurra, 22 C. W. N. 745; 280, L. J. 82; 19 a 95 





J. 753 





Oross-cases of rioting Conviction in one case 
on plea of guilty, whether bars conviction in crosse 
case. 

The fact that there has been a conviction in one 
rioting case, on apleu ofeguilty, is no barto a 
conviction in a cross-case of rioting in connection 
with the same occurrence which arose agit of a 
dispute regarding the excluaive possession of a piece 
of land HAYIZUDDIN Kaan v. MAHAMMED ELIM, 
19 (ig, L. J. 766 606 
Criminal Tribes Act (HI of-I9I I), 

S. 22 (2) (@)—Rules framed by Local Govern. 

ment, 7. B {aj—‘Change of residence, meaning of 

— Neglect to notify absence from residence * Offence, 


Ld 
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Accused, a member of a criminal tribe, who was 
registered while he was in jail, went after his 
release to a village which was not within the juris- 
diction of the Police station within the limits of 
hier he resided and stayed there for one or two 

ays: 

Held, (1) that a stay for sucha short period 
could not be considered as a change of residence 
within the meaning of rule 8 (a) of the rules framed 
by the Local Government for the purposes of the 
U. P. Criminal Tribes Act; 

(2) that the accused was guilty of neglect to 
notify to the officer-in-charge of the Police station 
within the limits of which he rosided, his absence 
from that residence. A GIRDHARI Pasi v. EMPEROR! 
16 A. L. J. 610; 19 Cr. L. J+ 689 I 
Custom 12, 82, 125 


, proof of—Ikrarmalikan, statement in, value 

Whero an tkrarmalikan of a village stated that no 
tenant holding a grove was entitled to plant fresh 
trees in the grove without the permission of the 


proprietor and that if he did so, the trees might be. 


removed or the proprictor of the village might take 
possession of them: 

Heid, that the above statement constituted suffi- 
cient proof of the custom thata ryot holding agrove 
had no right to plant new trees therein without 
obtaining the proprietor’s permission, © Raguurar 
v, SURAT BAKHSH, 5 0. L. J. 237 
, special, proof of 929 
Alienation — Necessity, proof of—Vendor 

owning large area, effect of, 

In the absence of any proof as to any immorality, 
reckless extravagance or wanton waste on the part 
of an alienor, the mere fact of his owning a large 
area of land is insufficient to prove that he had no 
necessity. 

Where all the three proprietors of a joint 
ancestral holding, one of whom is not childless, 
join together in alienating it, there is a strong in- 
dication of bona fides and the natural inference is 
that they did not join to injure either their own 
or their reversioners’ interests. P RAGHBIR Das T 








Munsut, 27 P, W. R. 1918 
—Pre-emption—Reversionera, suit 
by—Pre-emptor, position of-—Neceseity, proof of. » 

The right of pre-emption is not a right of re- 








, purchase either from the vendor or from the vendee, 


involving any new contract of sale, but is simply a 
right of substitution entitling the pre-emptoy, by 
reason ofa legal incident to which the sale itself 
was subject, to stand in the shoes of the vengeo im 
respect of all rights and obligations arising from the 
salo under which he has derived his title. It ig in 
effect as ifina sale-deed the vendee’s name wore 
rubbed out and the pre-emptor’s name inserted in 
its place. E 
In a suit, therefore, by the reversioners of the ven. 
dor, for a declaration that the sale shall not affect 
their reversionary rights on the death of the vendor, 
it is incumbent on the pre-emptor to show that tho 
sale was for consideration and necessity and as sach 
binding on the reversioners of the vendor, In such 
a case the pre-emptor is precisely jin the same posis 
tion as the original vendee. P ‘Lan v, MILKE: 64 
P. R. 1918; 122 P, wW. R, 1918 ý 4 


rd 
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~~ PPe-em ption— Mortgage by conditional 
sale— Foreclosure, whether “sale”, 

. In 1896 defendant obtained a mortgage by con- 
ditional sale of a certain property from its owner. 
ln 190> he obtained a decree for foreclosure which 
was made absolute in 1911, and shortly afterwards 
he obtained possession of the property. In 1914 
the plaintiff instituted a suit for possession of the 
property by pre-emption by virtue of a custom set 
forth in the following clause of tho wajib-ul-arz:—"‘If 
apattidar wants to transfer his share by sale or 
mortgage, he should do so first to another paétidar 
pf the same thok, and in case of his refusal to the 
pattidars of another thok of the village:’’ 

-Hetd, (1) that the deed of 1895 was a “mortgage,” 
that the plaintiff's right to step into the shoes of 
the mortgagee, therefore, arose in 1595, and that the 
plaintiff having failed to enforce that right could 
not revive it on the foreclosure of the property; 

(2, that the “sale” referred to in the wajib-ul-arz 
was the ordinary voluntary sale which a co sharer 
makes, and that under the circumstances of the 


. present case, although the mortgagee eventually 


became the owner of the property, there never was 
a “gale” of the nature referred to in the wajib-ul-arz 
so as to give rise to a right of pre-emption in favour 
of the plaintiff. A SUNDAR KUNWAR v, RAM GHULAM, 
J6 A. L. J, 561 900 





— -Refusal to purchase by. co-snarer 
| ao duty of —Stranger, purchase. by, validity 
OF ` 

Where the custom of pre-emption proved is that 
when a co-sharer wishes to sell he must first offer 
the property to his.co-sharer and if the co-sharer 
refuses, to purchase he is entitled to sell it to a 
stranger, the owner of the property is quite entitled 
te goand sel) it toa stranger if on his offering it 
to his co-sharer the latter refuses to purchase on the 
ground.that he has no money or is unwilling for any 
ether reason to purchase, and the owner is not bound 
siter he has made a definite agreement with a 
stranger to return and offer the property to the co- 
sharer a second time. SHAMSHER’ “SINGH vV, 
PEAREY Dut, 16 A, L J. 633 
-——SUCCESSION — Eunuch, heis of —Pre- 

sumption. 

Ordinarily when a male becomes an eunuch, his 
heirs are his natural heirs under the personal law 
to which he is subjected, and, to set aside the pre- 
sumption that the rule of succession would be his 
pergonal law, it is necessary to prove a great deal 
more than that in certain instances, even if numerous, 


ethe relatives did not take the trouble to claim the 


property of the eunuch, but permitted it to goto 
another eunuch. O Dapsis SINGH v, Basti, 5 O. L. 
J. 189 





Jats of Mauza Galwehra, Lahore 
District—Daughter v. collaterals—Non-ancestral pro- 
perty. 

Among Jats of Mauza Galwehra in the Lahore 
District no custom exists whereby a daughter is 
excluded by the collaterals, however remote, in 








Bygcession to non-ancestral property. MANGAL 
SINGH v. BupHo, 4 P. R. 1918 
-~ Riwaj-i-am describing special 


_ Guslom—Entry unsupporled by instances, vaiue of 
Burden of proof—Failure .te prove special custom, 


` 
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effect of —Kalioo Jats of Multan District—Muham- 

madan Law. 

A Riwaj-i-am which, without citing any instances, 
describes a special custom opposed to the general 
custom of the province and the great mass of 
authorities, does not raise a presumption in favour 
of the special custom described in ib, 

The mere entry in a Riwaj-i-am that male 
collaterals as near as first cousins are excluded by 
sisters and daughters, unsupported by instances, is 
not sufficient to shift the onus on to the cousins gto 
establish their right of succession. 

Where no definite custom is proved the personal 
law of the parties must be followed. 

Plaintiffs sued for possession by inheritance of 
certain land the property of their first cousin. 


Defendants were tke sisters of the last owner. ` 


According to the Riwaj-i-am, which did not cite any 
instances, first cousins were excluded by sisters and 
daughters: 

Held, (1) that no reliance could be placed upon the 
Riwaj-t-am as ib did not cite any instances; 

(2) that the onus lay upon the defendants io 
establish that among Kalroo Jats of Multan District 
the sisters of a male proprietor excluded his 
collaterals as near as first cousins; 

(3) that no specific rule of custom having been 
proved, Muhammadan Law must prevail and the 
plaintiffs were entitled to half the property, their 
share according to that law; 

(4) that the plaintiffs could not be deprived of 
their rights merély because they had claimed the 
whole of the property in accordance with custom. P 
KHUDA BAKSH v. FATTEH Kuatun 140 P. W. RG 


79 
Debutter created before execution of Will— 
Executors, title of, to debutter property 867 


Declaration that defendant is not under- pro- 
prietor, suit for—Discrerion of Civil Court, when to 
be exercised—~Ejectment through Rent Court-—Rent 
Court, adverse order of. 

Where a plaintiff proprietor sues for a declaration 
that the defendant is not an wnder-proprietoy, the 
Civil Court will not exercise its discretion in granting 
him the declaratory relief, until it is shown that he 
has exhausted his remedy by applying to the Rent 
Court for ejectment, but it cannot be said that he 
has no cause of action for the civil snit unless and 
until the Rent Court, acting on the representations of 
the defendant to the effect that he is an under- 
proprietor, passes an adverse order against the said 
plaintiff in ejectment proceedings. Q AMRAJ SINGH 
a. SARAB SUKH PANDE 
Decree, construction of—Suit for khas possession 

by co-sharer, maintainability of, 

Plaintiff brought a suit as an eight-anna 
share-holder to recover khas possession of a plot 
of land which was decreed on appeal in this 
manner, viz., that the plaintiff's right to an eight-anna 
share iv the land was declared and he was directed 
to take khas possession thereof: 

Held, that the proper construction of the Appellate 
Court's decree was thatthe plaintiff was given a 
decree for joint possession and if he wanted exclusive 
possession of his eight-annas share his remedy was hy 
@ separate partition suit, but that he was not entitled 
to evictethe personsin actual posscssion of his share 


-t 
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in execution of the decree he obtained from the 
Appellate Court. © Mouenpra Naty PAL v, NASIR- 
UD-DIN MAHAMMAD 
mme form of--Court, duty of —Maintenance decree 
based on award — Award creating charge on property 

— Decree, whether can be executed personally against 

judgment-debtors. 

* Decrees shonld be drawn up by the Judges in such 
a way as to make them self-contained and capable of 
execution without reference to any other document, 
Where, however, a decree is made in terms of a docu- 
ment, filed with the record without embodying the 
t&ms of the document in the decree, it is not neces. 
sarily bad, , 

A decree for maintenance was made by the Court 
in terms of an award, The award created a charge 
upon immoveable property for the payment of the 
maintenance. The decree-holder sought to execute 
the decree without seeking to bring the property 
charged to sale: | 

Held, that in view of the fact that the charge had 
not been created before the decree and that the 
charged property was not sought to be sold, the 
decree was capable of execution personally against 
the judgment-debtors, Pat Mauamaya PRASAD 
SINRA v SUEHDAI KOER i69 
Defence of India (Criminal Law 

Amendment) Act (IV of 1915), Ss. 

8, I ]—High Court, power of superintendence of, 

over Commissioners appointed under Defence of India 

Act, 

Per Dawson Miller, C. J —The Defence of India Act 
does not purport to take away any existing powers 
of superintendence of the High Court, but merely 
creates a new Court which shall be independent of 
the High Court. The power of superintendence 
conferred on the High Court by section 16 of the 
High Courts Act is confined to superintendence over 
those Courts which are subject to the appellate 
jurisdiction of the High Court. The Special Tribunals 
created under the Defence of India Act are, by the 
very Act which created them, subject tono appellate 
jurisdiction whatever. 

It is clearly expressed by section 8 of the Defence 
of India Act that the decision of the Commissioners 
appointed under the Act should be final and conclu- 
sive and that no other Court should have any power 
of interference either by way of appeal, revision or 
in any other way whatsoever. 

Per Imam, J.— The words of exclusion contained 
in section ¥ of the Defence of India Act embrace 
not only the appellate and revisional jurisdiction of the 
High Court over the Commissioners appointed under 
‘the Act, but also powersof superintendence, which 
is one of the ways in which the High Court exercises 
its jurisdiction over inferior Courts. Pat Sneo 
NANDAN PRASAD SINGH v. EMPEROR, 19 Cr. L J. 888 





S. lI $ 977 
Dekkhan Agriculturists’ Relief Act 
(XVII of 1879), S. 13 (d)-—Mortgage— Suit 
for accounts— Judgment-debt forming cons&leration of 
mortgage, whethér can be split up—Court, whether 
can go behind decree ° 
Defendant obtained a decree against the plaintiff 
for the integral sum of Rs. 1,480 consisting of princi- 
pal and interest, and in satisfaction of that décree 
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—concld, : 
the plaintiff executed a mortgage in fąyour of the 
defendant. Ina suit for taking accounts of ihe 
mortgage under tho Dekkhan Agriculturists’ Relief 


Act: 


Held, thatthe Court had no power to go behind 
the decree which formed the consideration for the 
mortgage and to resolve the judgment-debt into its 
component elements of principal and interest under 
section 18 (d) of the Act, inasmuch asthe original 
interest had not been converted into principal at 
any statement or settlement of account or by any 
contract made between the parties but by means of 
& decree of Court, and by that decree a single 
integral sum was awarded tothe defendant asa 
judgement debt. B Gunxno ANNAJI DESHPANDE 1. 
MAREPPA PANDITEPPA BHOJANNAVAR, 20 Bou. L. Rv 


469 
Denial of tenancy; effect of. 

In order to make either 8 written or verbal disa 
claimer of the landlord's title sufficient to entail a 
forfeiture, it must amount toa direct repudiation 
of the relation of landlord and tenant, or to a 
distinct claim to hold possession of the estate upon 
aground wholly inconsistent with the existence of. 
that relation, which by necessary implication is a 
repudiation of it. 

A tenant honestly enquiring into the title of a 
claimantis not thereby guilty of disclaimer, nor 
will an omission to acknowledge the landlord by 
asking for further information be enough. It 
must depend on the language used by the tenant’ 
and his conduct in each case whether he has trans- 
gressed the limits cf honest enquiry. Nothing 
short of his complete identification with an adverse 
claimant to the landlord will entail the penalty of 
forfeiture. NI ama [YENGAR v. ÅNGA GURUSAMI 
(HETTI, 35 M L. J. :29 8 L. W. 109 
Disclaimer of title 9! lessor's heir or transferee, 

whether entails forferture—~ Leases panteg before Act 

IV of 88%—~~ Notice to quit. ~ 

The denial by the’ lessor of the rights of the lessce 
will not take the case outof the rule regarding 
forfeiture if the title of the landlord is denied. The 
disclaimer which entails forfeiture is denial of the 
landlord's title to the land and not the denial of 
the claim of the lessee to be his tenant. 

In cases not governed by the Transfer of Proe 
perty Act the institution of a suit in ejectment j$ a 
sufficient’ determination of the lease, where the lessee 
haa forfeited the lease by denial of the landlord’s 
title. WI Rama IYENGAR V. ANGA GUBUSAMI CHETTI, 
3A M L J. 129; 8 1. W. 109 «62 
Ease ment—Discharge of water from higher land 

to lower land—Ovener of lower land, whether ca® 

insist that water should continue to be so discharged, 

For many years water accumulating on higher 
land used to find its way down across the lands of 
the defendants on to the land of the plaintiff, which 
lay below. On the defendants having stopped the 
flow on to the plaintiffs land and diverted it in 
another direction, the plaintiff bronght a suit to 
restrain the defendants on the allegation that by 
their so doing the productive powers of his land 
had been lassened: e 

Held, that the plaintiff had no right which he 
gould enforce at law, as his casegvas really the casg 
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of the owner of a servient tenement endeavouring to 
retaliate by claiming an easement against the owner 
of the dominant tenement; that the defendants may 
have acquired a right by prescription to discharge 
surplus water from their Jandon to that of the 
plaintiff, but this would notegive the plaintiff the 
right to insist that they should continue to do so for 
all time. © BALŁLAYE MANDAL v, BEPIN BEHARI 
MANDAL 2 





of necessity, when can arise—Right of way— 
eh for twenty years—Limitation Act (IX of 1908), 
s. 26. 
An easement of necessity cannot arise in any 
other way than on severance of tenements, 

e Where the plaintiff claimed a right of way over 
the defendant's garden, and it was found that the 
defendant’s holding was distinct from the plaintiff’s 
and that althongh they adjoined there was no 
suggestion that they had ever belonged to the same 
owner, and it appeared that they had been bought 
by the plaintiff and defendant at different times; 

Held, that under the circumatances no question of 
easement of necessity could arise, and that the only 
question was whether tho plaintiff had made ont that 


gue had peaceably and openly enjoyed the right to go 


through the defendant's garden as an easement for 

twenty years upto a date within two years of suit. 
Mauna Suwe Dating v. Ma Tuer Sv, 3 U. 

B. R. 11918) 65 

Right of way, proof of— Mode of enjoyment. 

If the plaintiff in a suit for a declaration of a right 
of way establishes the termini from which and to 
which the way runs he is entitled to have his right 
of way declared, and the right would be enjoyed in 
the way that the owners of the servient tenement 
point out as being the track over which the way 
should be enjoyed. If no track is pointed out, the 
plaintiff would be entitled to enjoy the right by the 
nearest route, © LAKHI Kanra Roy v, Rag OHANDRA, 
22 CO. W. N. 922 3 
Ejectment—Trespasser, whether can be ejected 

through Rent Court. 

A trespasser is liable to ejectmont through the 
Rent Courts U. P. Ba R. Raw LALY. ABUL HASAN 
Kaan, b Q. L. J. 196 
Ejectment sult—Burden of proof. 

In a suit for ejectment, the plaintif must rely on 
the strength of his own title and not on the weaknesg 
of his adversary’s title. © SATISH Cnanpra SARKAR 
v. Broio Goran Dorta, 22 0. W. N. 807 ‘ yo4. 
Equity, principles of, whether applicable where 

there is specific rule of law. 

Where there isa specific rule of law, general 
prinuiples of equity are out of place, inasmuch ag 
whose plinciples or the individual Judge’s view of the 
effect of those principles must give way to the 
specific rule of law, whether the rule bo a rule estab. 
lished by the general law applicable to the topic or 
a rule enacted by the Legislature. © DHANANJOY 
MANJHI v, UPENDRANATH Dep, 22 O. W. N. 685 428 
Escheat—Remoral of occupant to another house, 

effect of-—Abandonment of house. 

The mere removal of the occupant ofa honse to 
another house is not in itself sufficient evidence of 
an abandonment of a kind which entitles the landlord 
to claim a right by escheat. Q GAURI SHANKAR u. 





sApnas Bro, 6 Q. L, d . 165 
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(isis 
Estoppel 104, 117, 138 


Benamidar allowed to pose as ostensible cuner 
and to alicnate groperiy—Real cuner, uhether can 
deny title of benamidar. 

Jn a suit for recovery of a mortgage-debt it appeared 
that the house in quesiion was mortgaged to the 
plaintiff's father by P., the owner, in 1606. In 1609 
P. sold it to respondent L., wife of C. A portion of 
the mortgage money due to P. was paid offand in 
security for the balance L. executed a mortgage deed 
in favour of plaintifi’s father. Plaintifi’s claim to 
realize the mortgage-debt asa charge on the house 
was opposed by A.,a third party, who in ‘912 obtained 
s decree against C., followed by another decree which 
declared that the mortgaged house was the property 
of C. and that L, was merely the benamidar: 

Held, (1) that inasmuch as C. allowed L. to pose as 
the ostensible owner of the property and attested the 
mortgage by D. in favour of the plaintiff, C. was 
estopped from „denying as against a bona fide 
encumbrancer for value that respondent L. was not 
competent to deal with the property; 

(2) that A., who claimed through C. as his creditor, 
had no superior rights against the plaintiff to that 
of C. and the plaintiff’s claim must, therefore, prevail 
against A,» debt. P SANT Sinen v. LACHHMNI, 126 P. 
W. R. 1918 i 102 
Burden of pi oof —~Sale of tenure—Rent, amount 

of, wrongly stated in proclamation—Landlord, whe- 

ther estopped from recovering rent at higher rate. 

The onus of proving an estoppel falls upon the 
person setting up the estoppel. 

Defendant purchased a tenancy in execution of a 
decree for rent obtained by the plaintiff against the 
tenant. In the sale proclamation the rent was stated 
to be Rs, 28 per annum whereas the actual rent was 
Rs. 67. Ina suit for arrears of rent brought by the 
plaintiff against the defendant claiming 1ent at the 
rate of Rs. 67 the defendant pleaded that the plaint- 
iff was precluded from recovering rent at more than 
Rs. 28 per annum: 

Heid, that the question whether the plaintiff was 
estopped or not depended on the circumstance, inter 
alia, whether the defendant was misled into thinking 
by reason of the sale proclamation that the property 
sold to him bore a rent of Rs. 28 instead of a rent 
of Rs. 67. C Birenpra KISHORR MANIKRA ~. 
BAIKUNTHA CHANDRA DEB 

Fraudulent intention, proof of, whether neces. 
sary— Ewecution of decree—Admission of liability, 
effect of —Subsequent repudiation, 

In order to create an estoppel it is not necessary to 
show that the person who made the representation 
acted with a fraudulent intention. 

After the death of a judgment-debtor, the decree- 
holder took out execution against one B. as the legal 
representative of the deceased judgment-debtor. B. 
came to a compromise with the decree-holder, admit- 
ting that he was liable for the decree and promising 
to discharge the balance if the decree-holder would 
take a cash payment of a certain sum. The decree- 
holder agreed to take the sum and withdrew the 
execution. B. subsequently repudiated the compromise 
and set up the objection that he was not the legal 
representative of the jiffdgment-debtor and that, 
therefore, the decree could not be executed against 
him: * 

Held, that the decree-holder having changed his 
position in consequence of the admission of B. and 

e 

e 
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‘that prejudice having been caused to him by the 


conduct of B, the latter was estopped from denying 
his liability. Pat BArBIR PRASAD v, JUSTL KISHORE, 
3 P. L. J. 454 473 
~———_———Pariy pleading estoppel put on notice, effect of. 
There cannot be a case of estoppel, where the 
person pleading the estoppel was put on notice and 
could by reasonable diligence have discovered what 
the true facts were. © Sanapa Prosan ROY r, 
ANANDA Moy DUTTA 228 
Suit for possession of land—Agreement by 


plaintiff in previous suit to give up land—Relinquishe . 


ment— Plaintiff, whether estopped from 

second suit. 

In a suit for possession of land ib appeared that 
the plaintiff had, inan earlier suit brought against 
him by the present defendant, agreed to give up 
possession of tho land in dispute to the defendant 
(the then plaintiff) by a deed of compromise: 

Held, that the deed of compromise executed by 
the plaintiff in the earlier suit operated as a relin- 
quishment of his right, title and interest in the land 
and that he was estopped from alleging that he still 
had a subsisting title to it. P CAHANGA v. Pucuman 
Snag, 121 P. W. B. 1918 


, whether can be created by ambiguous act, 
Just as an estoppel cannot be created by an 
ambiguous document, so too it cannot be created by 
an ambiguous act, L B Massa Bros, v, BALLAYJEE 


bringing 


609. 
Evidence Act (lof 1872), S. [0—Con. 


spiracy, 

The possession of seditious literature and essays 
by one member of an association is evidence against 
the other membors for the purpose of ascertaining 
the object of the association even whero such posses- 
sion had been obtained or such essays had been 
written by the said member before the association 
was formed or before the other members joined the 
association, © Moninpra Monan SANYAL v, EMPEROR, 
28 O. L, J. 26; 19 Cr. L. J. 696 

SS. (b), 13—Documents not inter 
partes, admissibility of. | 

Documents containing recitals that a particular 
plot of land belongs to a particular well are admissible 
in evidence either under section 11 (b) or section 13 of 
the Evidence Act, although they are not between 
parties to the suit. P Farzanp ALI v, ZAFAR ALI, 
182 P. W. R. 1918 11 


-——- S, IS 119 
ss. 14, I 5—Facts relating to similar cir- 
cumstances, admissibility of—Penal Code (Act XLV 

of 1860), s. 209. 

In a prosecution under section 209 of the Penal 
Code for having knowingly made a false claim in a 
suit against certain persons, evidence relating to 
cther suits brought by the accused against other 
persons may be admissiblé against the accused 
ander sections 14 and 15 of the Indian Evidence 
Act, for the purpose of showing ill-will or are’mus 
of the accused, and a sygtematic course of fraud cr 
asystematic series of fraudufent claims and for 
the purpose of rebutting the defence that the 
particular suié was brought in good faith or any 
suggestion that it was brought under some mistake 
Or misapprehension, 

a 
® 
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Evidence Act—couta. T 

But evidence relating to similar suits instituted by 
other persons is not admissible against the accused, 
unless those suits and the suit instituted by the 
accused are part of the same transaction or the 
result of a conspiracy between them. 

Evidence which goes merely tothe character or 
disposition of the accused as a person likely to have 
committed the offence, is generally inadmissible 
against the accused. But evidence which is other- 
wise relevant does not become irrelevant or in. 
admissible merely because it discloses the commission 
by the acoused of other offences, 

Section 15 of the Evidence Act covers both 


previous and subsequent similar occurrences. © * 


RAGHU NATH Lay v. EMPEROR, 22 CO, W, N. 494; 19 

Or. L, J. 776 696 

— S. 28—Confession, whether must be accepted 
or rejecied in entirety. 

Although a confession must be taken asa whole 
and considered along with the admitted facts of 
the case, the accused being judged by his whole 
conduct, the Court is at liberty to disregard any 
statement contained in the confession which it 
disbelieves. N Kamopa v. Emperor, 19 Cr. L, J. aE 

7 








S. 32— Witness examined and cross-eramin- 
ed dying before termination of suit—Previous stote- 
ment, whether can be proved, 

Section 32 of the Evidence Act has no application 
to the case of a witness who has been fully examined 
and cross-examined but who happens to die before 
the termination of the suit. In such a case itis 
not open to either party to apply under section 
32 for the admission of a previous statement made 


by the witness, Pat Sanpxo Narain Deo ~. 
Kusus KUMARI ` 929 
S. 32 (1) 299 


———— SS. 33, I65— Evidence recorded by Sub. 
Registrar, whether can be treated as evidence in 
judicial proceeding by mutual consent—Circumstances 
specified in s. 83, absence of, effect of. 

Evidence recorded by a Court or by a person 
authorized by law to take it cannot be treated as 
evidence in a subsequent judicial proceedings merely 
because the parties consent tosuch a course, unless 
the case falls under section 33 of the Evidence Act. 
The consent of parties cannot take the place of tho e 
statutory direction in section 165 that judgments 
must be based on facts declared bythe Act to be 
relevant or duly proved. 

Where, therefore, the parties to a suit agreed to 
treat the evidence recorded by a Sub-Registrar in 4 
proceeding before him as evidence in the case and 
the Court based its judgment on such facts: s 

Held, that the judgment was void under the 
provisions of section 165 of the Evidence Act. 

PoNNUSAMI PILLAI v. SINGARAM PILLAI 84 M. L. 

J, 526; 41 M. 731 849 


S. 57—“Matter of public history,” meaning 9 


of—Historical works, admissibility of. 

The question of title between the trustee of a 
mosque, though an old and historical institution, and 
a private person cannot be deemed to bea “matter 
of public history” within the meaning of section 576 
of the Evidence Act, and historical works cannot 
be used to establish title to such @roperty. P 
FARZAND ALI Vv, ZAFAR ALI, 132 P. W.H, 1918 119 
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S. 67—Execution of document, proof of— 
Registration endorsement, whether conclusive proof of 
execution— Court, discretion of. 

Although under section 64 of the Evidence Act 
no particular kind of proof is required for the 
purpose of establishing the fact of execution, it 
must nevertheless be shown to the satisfaction of 
the Court that the mark or signature denoting 
execution was actually fixed to the document by 
the person who professed to execute it. 

A Court is not bound to treat the registration 
‘endorsement as conclusive proof of the fact of 
execution. If there are suspicious circumstances 
attending the execution of the document, such 
endorsement cannot be resorted to for the purpose 
of holding that execution has been proved, oO 
JAGANNATH v Duras, b O. LJ. 191 79 
———- Sa 7&—Register of deaths kept at Police 

station, whether publie document— Certified copy of 

an entry, whether admissible. | l 

The register of deaths kept at a thana is a public 
document within the meaning of section "4 of the 
Indian Evidence Act and a certified copy of an entry 





_ therein is admissible in evidence, even where it is 


e respect of the fact of Lis 


pot shown by which particular Police Officer the 
entry was made, C | Tamiz-up-DIn Sarkar v, Tagg, 
22 0. W. N. 822 

S. 90, presumption 
applies to certified copy 


S. 92, applicability of—Oral evidence to 
show that a sale is a mortgage, admissibility of — 
raud, plea of. 

Section 92 of KA Evidence Act applies only to the 
parties to a document and their logal representatives. 
Wherever, accordingly, evidence 1s tendered as to a 
transaction with a third party, itis not governed by 
the section or by the rule of evidence which it con- 
gains, and in such a case the ordinary rules of equity 
and good conscience come into play unhampered by 
any statutory restriction. 

Plaintif executed what purported to boa sale- 
deed in favonr of one S S. subsequently sold the 
property to the defendant. Plaintiff brought a suit 
to redeem the property on thé ground that the sale- 
deed executed by him wasin realitya mortgage and 
that the deed executed by S. in favour cf the defend. 
ant was also a mortgage. He alleged that the defend- 
ant had knowledge that the deed executed by the 
plaintiff in favour of 8. was merely a mortgage: — 

Held, that oral evidence to show that the trans- 
actions were in fact mortgages was admissible under 
fhe proviso to section 92 of the Evidence Act. 
B GANU Ramat Patil v, BHav BAPUJI Patin, 20 
Bô. L, R. 684 662 


S. 106, scope of 319 
S. 108—Presumption, nature of Death, 
date of, whether can be presumed. a 
Under section 108 of the Evidence Act it is not 
permissible for a Court to raise a presumption that 
a certain person died at a particular time anterior 
to the proceedings in which the question of his 
death igs in issue. The presumption can arise only in 
being ‘a. - sa at the 
of those proceedings. AQIR BAKHSH 
: Apur Sıxan, 210 O. 143;5 0 L. 
DAN, Bal 3 , 808 


under, 





whether 
3 











time 
SINGH V. 


1. 478 


CASES, - [1918 
Evidence Act- contd. 
s. 112 620 
S. 114 158 


S. | 14—Morigage bond, suit on~ Bond, um. 
registered, no demand made in respect of, for thirty 
years— Presumption. - 
Plaintiff, the assignee of an unregistered mortgage- 

bond for Rs, 99, sued to enforce the bond and claimed 
Rs. €37-12-1 in respect of it, or in default, fore. 
closure of an occupancy field The bond purported to 
have been executed on the i0th- May 1879 by the 
father of the defendants in favour of one M., and 
stipulated for re-payment of the Rs 99 with interest 
at 18 per cent. per annum on the Jst June 18826 M. 
had died and his son B. assigned the bond to tho 
plaintiff onthe 16th May 1:09. The defendants 
denied the bond and proclaimed it to be a forgery. 
It was found that a servant of the plaintiff was at 
once the vendor of the stamp and the scribe of the 
bond, and that the only literate attesting witness 
was a cousin and partner of the plaintiff and joint 
master of the scribe with the plaintiff: 

Held, that under the circumstances a heavy onts 
lay on the plaintiff to prove not only the execution 
and the consideration of the bond, Lut also that on 
the date of the suitit was still unpaid, and that 
the conclusion that the debt must have been forgiven 
by or paid to the original creditor was almost 
irrebuttable. N Ramprasap v. Kisuort Lan 657 
-m Sa Í 14—Mortgage—No demand made by 

mortgagee for 36 years—Presumption—Burden of 

proof, ii 

Plaintiff sued on the 17th December 19C8 to 
enforce a deed of mortgage, dated 2]st October 
1872. The consideration stated in the deed was 
Rs. 3,838-4-0 on account of money dueon past dealings 
and a certain amount of wheat. The money wes 
to cerry interest at 12 per cent. per annum and the 
‘grain at 26 percent. The mortgaged property was 
the agricultural estate, moveable and immoveable, 
of the mortgagors. Notime was fixed for payment 
and no demand or payment was made before suit. The 
defendants alleged that the mortgage was fictitions 
and without consideration. It appcared that the 
defendants were heavily indebted at the time of the 
mortgage: 

Held, that under the circumstances the ordinary 
presumption that the deed evidenced a genuine 
transaction for consideration and that the debt 
which it purported to secure was a realdebt existing 
at the date of suit, did not apply and that the onus 
was on the plaintiff to prove these facts against the 
defendants. N MEGHRAJ v. McKUNDRAM 


S. 114—Mortgage, possessory — Possession 
not taken by mortgagee for over thirty years—Pre- 
sumption. 


In 1876 one P. executed a deed of mortgage in 
favour of one C. for Rs,800 re-payable in ten years 
with interest at 2 per cent per mensem, The mort- 
gage was possessory but possession remained with 
the mortgagor, and no demand or attempt to enforce 
the “bond was made by the mortgagee. Jn 1905 P. 
sold part of the préperty and in 1908 he mort. 
gaged the remainder tothe defendants (. died in 
19: 8, and shortly afterwards his heirs executed 
a deed whereby they purported to assign the mort. 
gage of 1876 to the plaintiff, who was the daughters 

6 
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in-law of P. The plaintiff brought the present suit 
to enforce the mortgage: 

Held, that under the circumstances if was reason- 
able to presume that the mortgage of 1876 had been 
satisfied, and that the onus was on the plaintiff to 

N _ AMRITABAI v. 

JABBANBI 676 

——————- §, | 14—Presumption as io correctness and 
legality of proceedings, rebuttal of. 

The presumption arising under section 114 of the 
‘Bvigence Act as to the legality and correctness of 
a Court's proceedings can only be overturned by 
exceptionally strong evidence. OQ SHEODARSHAN 
Lan v. ASSESAR Sinan, 6 O, L. J. 179 

. + 849 
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Execution—Sale certificate, particulars:given in, 
whether can be corrected by reference to boundaries 
given in plaint—Accretion, swit for—Finding that 
accretion took place before emecution sale in uhich 
plaintiff purchased, effect of- j 
The particulars given in a sale certificate cannot 

be corrected by reférence tothe boundaries given 

in the plaint, 

Plaintiff brought a suit for a declaration of title 
to some lands, alleging that they had accreted to 
the ryoti jamut lands which he had purchased at an 
execution sale. It was found thatthe lands had re- 
formed many years before the plaintiff's purchase: 

Held, that the plaintiff was not entitled to a decree 
declaring his rights to the lands. © KRISHNA 
Gopal BHOWMIK v. HEM CHANDRA BAIRAGI 908 

Sale—-Proceas, fraudulent suppression of, effect 

of-—Ciril Procedure Code (Aci V of 1908), 8. 47— 

Limitation Act (IX of 1908), s. 18, Sch, I. Art, 181 

— Burden of proof in case where 8. 18 applies. 

The omission to serve a notice under section 248 
of the Code of 1882 or under Order XXI, rule 22, of 
the Code of 1908 is by itself sufficient to render an 
execution sale void for want of jurisdiction, inasmuch 
as the notice is the very foundation of the juris- 
diction, . 

Where every process prescribed by the Legislature, 
with a view toapprise the judgment-debtors or their 
representatives that execution isto proceed against 
them, has been fraudulently suppressed, the case is 
governed by section 47 of ihe Civil Procedure Code 
and the period of limitation applicable is that pro- 
vided by Article 181 of the First Schedule to the 
Limitation Act, and section 18 of the Limitation Act 
is also applicable. 

Where section 18 of the Limitation Act 
applies, the burden rests upon the person who has 
committed the fraud to prove conclusively that the 
person injured by his fraud has had clear and 
definite knowledge of thos facts which constituted 
the fraud at a time which is too remote to allow him 
to seek the assistance of the Court. © Ram KINKAR 
TEWARI v. STHITI Ram FANJA, 27 UL, J. 528 
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Sale—-Property transferred by tsuction-pur- 
chaser—Transferee deprived of possession—Refund 
by auction*purchaser—Suit torecover purchase-money 
by auction-purchaser from decree-holders, whether 
_ maintainable. - 
: Certain proporty was attached in exocutiog of a 
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Execution—coucid. 

decree. One B. claimed the property but his objection 
was disallowed. He then brought a suit for declara» 
tion which was also dismissed. In appeal, however, 
he obtained a decree that the property attached 
belonged to him and thatthe judgment-debtors had 
nointerest in it. Inthe meantime the property had 
been put to sale and had been purchased by the 
plaintiff who had transferred it to S. B. sued 9, and 
obtained possession of the property, whereupon the 
plaintiff refunded to $ the price paid by the latter. 
The plaintiff then sued to recover the sale price 


paid by him from the deoree-holder and other eredi- , 
‘sors of the judgment-debtors among whom it had 


been distributed: 

Held, that the suit was not maintainable. A May 
Monax Lat v. Gort Natu, 16 A. L. J. 611 ` 103 
Sale—Purchaser deprived of property by 

person claiming under paramount title—Suit to re- 

cover purchase-money, maintainability of, 

An auction-purchaser in execution of a decree 
who is deprived of the property purchased by him 
by reason of the fact that the judgment-debtor had 
no saleable interest therein or who is evicted 
under a title paramount to that of the judgment- 
debtor, is not entitled under the present Code of 
Civil Procedure to bringa suit to recover from 
the deoree-holder the purchase-money paid by him, 

Under the general law, apart from Statute, there 
is no warranty of title at a Court sale. CGC Juranu 
MAHAMED v JATHI MaAHSMAD, 22 C., W. N., 763 








Sale of revenue paying land —Collector’s 
sanction, whether necessary—Collector’s proposal to 
lease garden, whether can be rejected by Court, 

Under the new Civil Procedure Code the sanction 
of the Revenue Authorities is not necossary for the 
sale of revenue-paying land. 

On an‘application for execution of a decree the 
case was referred to tae Collector under section 72, 
Civil Procedure Code, who proposed satisfaction of 
the decree by a 12 year's’ lease of half of a garden 
belonging to the judgment-debtors, The Subordinate 
Judge, however, being of the opinion that the lease 
would not be sutticient to satisfy tho decree, ordered 
the sale of the garden. On appeal the District, 
Judge refused to allow the sale, mainly on the 
ground that the Revenue Authorities had refused to 
sanction it: 

Held, that the Court was not bound to accept the 
Collectox’s proposals and could refuse its sanction jf 
after full consideration of all the facts it was not 
fully satisfied thatthe proposal was feasible. 
BARKAT Rar v, Misri Kray, 69 P, L. R. 1918; 148 P., 
W. R. 1918 < 
Sale set aside by ewecution Court—Purchase. 
money withdrawn by auction-purchaser—Sale sub- 
sequently confirmed—Refund of purchase money— 





Liability of person not party to purchase, determina. ° 


tion of —Jurisdiction. 

An auction sale was set aside and the auction. 
purchaser was allowed to take out the purchase-money 
which he had deposited in Court. Subsequently, 
the order setting aside the sale was upset by the 
High Court and the sale was consequently confirmed: 

Held, .that the auction-purchaser @was bound tò 
refund the parchase-money which he had taken ouk 
from the Oourt. s 


J 
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Itis notin accordance with justice, equity and 
good conscience that in a summary miscellaneous 
proceeding for refund of money taken out by an 
auction-purchaser, the Court should enter into an 
adjudication between the auction-purchaser and a 
person who is strictly no party at all to the proceed- 
ing but is alleged to be the real auction-purchaser. 
Pat Danie Narain Stnen v, BAIJNATH Goreng, 
(1918) Pat, 281 
Execution case; whether can be struck of or 

dismissed without notice to parties. 

An execution case cannot be struck off or dismiss- 
ed without giving notice to the parties. f 

The mere fact that an order dismissing an execu- 
tion case was madewithout any notice to the decrece- 
holder is sufficient to set aside the order so passed. 
KIRTI CHANDRA Daw v. Berin Benar PAL 721I 
Execution Court, power and duties of— 

Decree, terms of, observance of. 

The jurisdiction ofa Court conducting execution 
proceedings must be determined with reference to 
the directions contained in the decree, including any 
direction which the Court may give regarding the 
manner in which the reliof granted by the decree is 
to be secured to the person entitled to it. The 
powers of the executing Court are circumseribed by 
any such directions set out in the decree and it has 
no jurisdiction to award relief in any other manner 
than the decree allows. Jt has no power to go 
behind the decree so as to question its legality and 
correctness. O SHEODARSHAN LAL v. ASSESAR SINGH, 
5 0. L, J. 179 5 


Execution of decree—Agreenent that no 
decree should be obtained, enquiry into, legality of. 
“A. Court cannot, in execution of a decree, enquire 

into the existence of a prior alleged agreement 


between the parties that no decree should be passed. 


in the suit DoRAISAMI MOOPAN t. SUBBALAKSHMI 
PALAYEE AMMAL, 8 L. W. 205; (1918) M. W. N. ris 





Decree sent to Collector— Jurisdiction of Civil 

Courts to interfere with orders of Collector. 

Where a decree is sent to the Collector 
for execution, a Civil Court is precluded from 
interfering in matters declared to be in the Collec- 
etor's jurisdiction, but it is not divested of its 
ordinary jurisdiction in regard to other matters 
merely because the decree has gone to the Collector, 
and a civil suit will lie with respect toan order of 
the Collector upon which, if it had been made by 
tfo Court acting within its jurisdiction, an action 
could have been maintained. N JANARDHAN GANESH 
u, RAMCHANDRA 88 


Execution of document, proof of— 
Copy, admissibility of—Registration endorsement, 
value of. 

Where the copy of a decd did not contain the 
signature of the alleged executant but contained a 
full registration endorsement, stating that the alleged 
executant was the executant of the deed and had 
verified its eontents word by word in the presence 
nd by tho identification of two witnesses stated 
to have been personally known tothe registering 
officer: ' , 

Held, that TA original deed not being before the 
Cour} it could not be assumed that the alleged execut- 


` 
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ant had executed the deed. PC Irsuap Aniv, 
Karman, 22 0. W. N. 580; 21 O. 0. 86; 6 O. L. J. 197; 
(1918) M. W. N. 304; 24 M. L, T. 86; 28 C I. J. 178; 
20 Box. L. R, 790 217 
Expert evidence, whether can be con- 
tradicted by reference to passages in technical works. 

Where an expert witness has been examined on 
a scientific subject in support of the prosecution, 
passages in scientific treatises cannot be used by 
the defence in refutation of the expert’s opinion, 
unless those passages have been put to the pro- 
secution éxpertand unless notice has been givEn to 
him by cross-examination of the deductions which 
the defence seek to draw from them, so that he 
may give an answer if ho can. C GRANDE VENKATA 
Ratnam v. CORPORATION or Catcurra, 22 0. W. N. 
745; 28 0. L. J. 52; 19 Cr. L. J. 753 
Fishery—Co-owners, rights of. 

Where the lessees of a “bil” from some of it 
co-owners catch fish in it and make a profit by the 
sale thereof, the other co-owners cannot recover by 
way of damages a portion of the value realised by 
the sale, unless it is shown that when they went 
for fishing, they were prevented by those lessees or 
that they could not getample fish in the “bil” to 
satisfy their right of fishery, © Rupra Natu Roy 
t Joy HAND KAIBARTNA Das 
Fraud or misrepresentation 2I 
m Mistake—Hindu Law—Joint family—Death 

of one brother—Survivorship—Agreement by widows 

to share estate equally based on wrong view of law, 
validity of. 

N. and P. two brothers, constituted a joint Hindu 
family. N died leaving a widow L. and subsequently 
P., died leaving a widow D. L. and D, executed an 
agreement which recited that N.and P. were joint, 
that N, had died first and P. afterwards and that L. 
and D. were entitled to their estate in equal shares, 
The document then proceeded to apportion the 
estate between L. and D. Disputes having arisen 
between the widows over the collection of certain 
debts owing to their husbands, D. sued for a 
declaration that she had been deceived into execut- 
ing the agreement and that it was not binding 
upon her: 

Held, that the agreement being based on the 
recital that the widows were entitled to the estate 
of their husbands in equal shares, which was wrong 
in fact, if D. was induced to believe it to be true by 
anybody better acquainted with the facts, she was 
entitled to relief against the agreement on the 
ground that she was deceived into executing it and 
that she executed it without such knowledge of the 
facts and of her true position as would be neces- 
sary to bind a pardanashin woman in a transsction 
of this sort and that if, on the other hand, both 
parties were under the mistaken impression as to 
their ownership, thee agreement was liable to be 
set aside on the ground of common mistake A 
Lacnam: KUNWAR v. DURGAI Kunwar, 16 A. BBS 


646 á . 
e, plea of 662 
, plea of — Court, duty of. 

Where a plea of fraud is distinctly raised the 
Court is bound to consider it, although the allegations 
on which the plea is based are not set forth in 
detal, N AMRITABAI V. JABEANEI 
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, suit based on—Pleadings—Specific allega- 
tions, 

In a suit based on fraud, the allegations of fraud 
must be specific. U B MANIK CHAND v, GIRIDHARI 
Lat, 3 U. B. R. (1918) 69 342 
Suppression of process. 

e Non-service of summons by itself is not fraud. Its 
suppression, on the other hand, with intent to 
deceive and take undue advantage of the opposite 
party amounts to fraud, Pat Rapua KISHAN Rat 
v. Nawrartan LAL, 3 P. L. J. 622 62 

gambling Act (III of 1867), s. I3— 

Confiscation of money found in possession of accused, 

order for, legality of. 

Under section 13 of the Gambling Act all that 
can be confiscated are the instruments of gaming. 

An order, therefore, confiscating the money fonnd 
in possession of an accused convicted under the 
Gambling Act is illegaland must be set aside. A 
oe v. ENPEROR, 16 A., L. J, 428; 19 Cr. LJ. 


e" 





7 56 
General Clauses Act (X of 1897), 
S. 3 (25) 627 


Governor-General in Council, power ` 


of, to constitute Courts not subject to superintendence 

of High Court. 

Per Miller, O, J—The Governor-General in 
Council had power to pass the Defence of India 
Act providing for the creation of new Courts of 
criminal jurisdiction independent of the control 
or superintendence of the High Courts Pat 
SHEO NANDAN PRASAD SINGH v, EMPEROR, 19 CR. L. 
J. 833: 3 P. L. J. 581 
, whether can amend Letters Patent. 

Per Miller, ©. Ji—It is within the legislative 
powers of the Governor-General in Council to 
amend or alter the Letters Patent of a High Court 
and to direct that a particular Court shall not be 
subject to the appellate jurisdiction of the High 
Court, thereby removing a condition which is essential 
to the exercise of the power of superintendence 
granted by section 16 of the High Courts Act. Pat 
Seo NANDAN PRASAD SINGH v, Emperor, 19 Or. L, J. 
833; 3 P, L. J. 581 17 
Grant, construction of 905 
, constriction of—Maintenance grant—Pre. 

sumption, 

A grant forthe maintenance of the grantee is 
prima facie intended to be forthe lifetime of the 
.grantor or the grantee only, In such a case the use 
of the words “always” or “for ever” does not per se 
create an inheritable estate. The circumstances 
under which the instrument was made or the sub- 
sequent conduct of the parties may show the in- 
tention with sufficient certainty to enable the Court 
to presume that the grant was perpetual or other. 
wise. MOHAMMAD ALI KHAN ~u. SHUJAT ALI 
KHaNn : 

Guardians and Wards Act (VIIL of 

1890), s. 29 665 
SS. SI, 47—Sale of minor's property with 

sanction of Court-—Re-sale, whether can be ordered— 

Appeal, whether ies—District Judga duty of. 

Where an uuconditional sanction has been given 
by a District Judge to the sale of a property of 
& minor by the guardian appointed by the Court, 
he has no jurisdiction to order a re-sale of the 
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property after the sale has been executed and re- 
gistered. j 

It is the duty of District Judges to look after 
the interests of minors and to see that guardians 
do their daty and file proper accounts and when 
guardians are appointed they should be called upon 
to furnish security. 

Quzre.— Whether an appeal lies from an order 
of a District Judge ordering the re-sale of a pro- 
perty of a minor which has already been sold 
under his order. A Prem SUKH Das v, LACHMI Toa 


— SS, 36, 37, 41 (3)---Bfinor, suit by, 
against legal representative of guardian for acco unts, 
maintainability of. 

A minor can sue the legal representatives of his 
deceased guardian for accounts, where the guardian 
has died without rendering accounts, i 

It is true that the summary powers which the 
Court can exercise under section 41 (8) of the 
Guardians and Wards Act can be used only against 
the guardian himself, but there is no ground for 
holding that there is anything in that section which 
can be construed as depriving a minor of his legal 
right fo sue the legal representatives of his deceased 
guardian P MUHAMMAD Jamin v. MEHRAN BIBI, 55 
P., R. 1918; 124 P. W. R. 1918 
— S.: 41 (3) 457 
——_-— S. 47 542 
Hindu Law, applicability of -—Succession, 

When a Hindu dies the succession to his property 
is regulated by the ordinary rules of Hindu Law, 
save so faras those rules have been modified by the 
provisions of some Act. A Buur SINGH v. Jar Ran, 
16 A. L. J. 459 
——~~--eame Fathers debis—Pious obligation of sons to pay 

father's debts, extent of—Suretyship and indemnity, 

distinction between—Indemnity, whether creates debt. 

A Hindu son or grandson governed by the 
Mitakshara Law is liable forthe debts of his father 
or grandfather due on account of a suretyship for 
the paymant of money. 

But when the Hindu Law enforces liability for 
the suretyship debts of the father it contemplates 
suretyship of the same kindas the Contract Act. 

In order to create a debt which it would be the 
pious duty of the son to pay, actual receipt of 
money by the father is not necessary, 4 

A contractual liability to pay money will con- 
stitute a debt which is enforceable against the 
son, provided the transaction is neither illegal nor 
immoral and comes within the meaning of the 
term ‘Vyavarika’ which has been translated as lawful, 
usual or customary. e 

Defendants’ father sold his interest in a Ztirpeshgi 
lease to the plaintiff and represented that he had 
been collecting rent from the Mokurraridar at the 
rate of Rs. 335. Inthe Mokurrari Pattah the rent 
was entered as Rs. 303, but since the grant of the 
Pattah the Survey and Settlement Authorities Mad 
recorded the rent payable by the Mokurraridar 
as Rs. 335. The defendants’ father ‘also executed 
an agreement by which he agreed to indemnify the 
plaintiff for the differencé between Rs. 845, and 
Rs. 803 in the event of the latter failing to realise 
the former sum from the Mokurraridar. The 
Mokurraridar refused to pay t® enhancement and 


* 
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the plaintiff’s, suit to recover it was dismissed. The 
plaintiff then sued the defendants as the legal 
representatives of their father on the basis of-the 
agreement; 

Held, (1) that the agreement amounted to a con- 
‘tract of indemnity and not to one of suretyship; 

(2) that the indemnity created a contractual 
liability and that ib was immaterial that the sum 
to be paid was not an ascertained sum bat de- 
pended upon the extent of the Mokurraridar’s 


failure; 
` (8) that if, however, the representation made 


by the defendants’ father to the plaintif was 
false, the liability to which it gave rise was an 
immoral one, and that if ib was true, the liability 
was not a usual or customary one, so that in 


“any case the sons were not under a pions obligation 


to discharge the liability. Pat MAHABIR PRASAD v. 

“SIRI NARAYAN, 4 P. L. W. 487; 3 P. L. J, 396 27 
Gift to female--Donee, estate taken by — Grant, 

construction of —"“Malik”, meaning of. 

| A grant should be construed rather in favour of 

the grantee thanin favour of the grantor. 

e Ina deed of. grant the use of the word 

‘plone, unless there is something definite 


“malik”? 
to the 


‘contrary in the surrounding circumstances to qualify 


.the meaning of the expression, indicates an absolute 


. estate, 


In a deed of gift by a Hindu in favour of a lady 
the donee was described as “malik mustagil.” There 
“were no surrounding circumstances to indicate that 
the donor wished the donee to take a mere life-estate: 

Held, that the donee tock an absolute estate under 
‘the deed of gift. A NAULAKHI KUAR v. Jar KISHEN 
BINGH, 16 A. L. J. 564 905 
———Inter est-—-Damdupat, rule of, uhether appli- 
< cable to Berar. 

' Jn Berar it has been the practice from time im- 
‘memorial to apply the rule of Damdupat to all debt 


‘ cases, including mortgage contracts. N Jar Ram, 
‘Desi DAYAL SURAJ PRASAD 
——AdOption —Custom, special, proof of 


gadis, holders 
estate, law applicable to. 


of —Lachmipur 


' Jn dealing with the custom of an entire com- 


‘munity it is of more importance to have regard to 
the history of the main body than to the history of 
less important branches. 

The holders of the Baisi Chowrasi gaddis are now 
a recognised community. The members of that com- 
‘munity were non-Hindu in origin, but they have 
now accepted Hinduism to such a degree that the 
burden of proving that they have not assimilated 
tie Higdu Law of adoption lies on the person who 
asserts it. 

The Lachmipur family has assimilated the Hindu 

‘Law of adoption and there is no custom in it to the 
contrary, Pat Sampro Narain Deo v, Kusum 


KUMARI 929 








Datta Homa, absence of, effect of— 
Adoption by widow-—Consent of husband, whether 
necessary—Hecution of deed of adoption, whether 
suficient to confer rights of adoption—Agreement 
conferring benefit on adoptive mother, validity of, 

‘ Amongst the twice-born castes the absence of the 

‘Datta Homa ceremony would not invalidate an 

adoption otherwise valid, 
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In Berar itis not necessary for the validity of an 
adoption made by a widow that the husband should 
have authorised it. The authority is presumed in the 
absence ofa prohibition. 

A mere execution and registration of a deed of 
adoption cannot confer the rights of an adopted 
son. To constitute an adoption there must be ab 
least a giving and taking. 

An agreement conferring a benefit on the widow 
atthe expense ofa minor adopted son must bea 
fair and reasonable one. N CHANDRABHAGABAL ~. 
RAMCHAND 

Adoption—Divesting of estate by adoption 

— Limitations on widows power to adopt—Impartible 

raj, whether thé rule that adoption must be to last 

male holder applies to. 

The Hindu Law recognises the validity of an 
authority given to a widow by her deceased husband 
to make a second, or even a third or fourth adoption 


-on failure of the previous adoption to attain the 


object for which the power is given, viz., the perpe- 
tuation of the deceased’s line to discharge the obliga- 
tions that rest on a pious Hindu. Such a power, 
howerer, comes to an end as soon as any such adopted 
son attains full legal capacity to continue the line: 
nor does it subsequently revive on his death, whether 
or not he Jeaves a son of his own or a widow capable 
of adopting to him. 

The rule that adoption must be made to the last 
full owner applies just as much to an impartible Raj 
(which is joint family property subject to an excep- 


_tion) as it does to separate property PC MADANA 


MOHANA ANANGA BHEEMA Dro ~v., PuRUSHOTHAMA 

ANANGA BHEEMA Deo, 35 M. L. J. 188; 6 P. L. W. 179; 

8 L. W. 167; 16 A. L. J. 725; (1918) M. W. N, 621; 24 

M. L. T, 231; 28 O. L, J. 403 43] 

ee Son born to adopted son afier adop. 
tion, position of, 

‘ The general rule of jurisprudence by which the 
existence of a child as a legal entity is dated from 
his conception and not from his birth, is intended for 
the benefit of the child and has been devised in, 
order to connect him directly with his father both for 
the purposes of inheritance and legitimacy as at the 
time of his conception, where, if the date of his birth 
should be the date of his coming into being as a legal 
entity, consequences less favourable to him would 
necessarily follow. But where no consideration of 
‘that kind operates, the rule must be the natural rule 
that a child becomes a legal entity at the time of its 
birth and not at some time prior toits birth. 

A son who isin his mother’s womb at the time of 
his father’s adoption is born into his father’s adoptive 
family and not into his father’s natural family, 
B Apvi FAKIRAPPA v. FAKIBAPPA ADivepra, 20 Bom. 
L. R. 703 6: 
‘——— Undivided family — Unmarried 

daughter, whether can sfie for declaration of 

invalidity of adoption * 

Alienation—Mitakshara — Co-parcener, 
whether can nan his own share without legal 
necessity. 

Under the Mitakshara, as oy interpreted; any 
mortgage granted by a co-parcener on his own 
account over the joint family property is invalid, 
but the view that has prevailed in the Central 
Provinces, following that of the Bombay and Madras 
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“High Courts, has boen that a co sharer can mortgage- 
his own share without any such necessity as is 
binding on all the co-parzeners. This view has been 
one of gradual growth founded upon the equity, 
which a purchaser for value has, to be allowed to 
stand in his vendor’s shoes and to work out his 
rights by means of a partition. N BEHARIDAL v, 
HUKUMCHAND . , 754 

Alienation—Necessity, proof of—Bona 

fide enquiry as to necessity. 

Under Hindu Law the onus of proving the neces- 
tity for a loan contracted by s limited owner is on 
the lender, and to discharge this burden he must 
show not merely that the object for which the money 
was required was a legitimate one but also that the 
funds available to the limited owner were insufficient 
to meet the necessary requirements. 

I£ the creditor fails to prove any lagal necessity, he 
can nevertheless succeed by establishing that be made 
proper enquiries and was honestly satisfied that such 
necessity existed. ; 

Per Imam, J.—Costs of litigation are a recognized 
head of necessity but the power to borrow for that 
reason is not unlimited. Pat Rapsa Kissan Rat v, 
NAURATTAN Lat, 3 P. L 3,522 © 627 

GQGuardianship--Mnor member of joint 
family—Guardian of minor's property, whether can be 

appointed, i 
- No guardian can be appointed in raspect of the 
property of a minor who is a member of an undivid- 
ed Mitakshara Hindu family. Pat MAHANAND 
Maissin v. DASRATH Missin 815 

oint family — Alienation by some mem. 


bers, whether binding on others—Consent of other 


members — Legal necessity—Silence, whether evidence 

of consent, 

Where a member of a joint Hindu family, other 
than the manager, rells property belonging to the 
joint family, the consent of the other members 
carnot be implied merely on the ground that there 
was legal necessity for the transfer, nor does the 
fact that the other members kept silent for a long 
interval after the date of the sale by itself amount 
to adequate evidence of implied consent. O 
NADIR SINGH v. Inber Sen Sing, 21 0. C. 156 860 
———————-Death of one  brother—Survi- 
vorship 








Debis of futher—Deeree against 
father—Execution sale, whether affects son's share 
Suit for partial partition by son, maintainability uf—~ 
Decree, form of. 

Plaintiff and his father constituted a joint Hindu 
family. Defendants sued plaintiff’s father and 
obtained a decree against him in execution of which 
they caused some ofthe family property to be sold, 
and purchased it themselves. Plaintiff brought a 
suit for a declaration that the sale did not affect his 
half share in the property,sold and for possession of 
his half share by equitable partition: 

Held, |. that the sale did not pass the plaintiff’s 
share in the property sold; Š 

(2 thatthe plaintif wis, as against the auction- 
purchasers, entitled to sue for partial partition of 
the joiné family property; ° 

(3) but that the defendants, who had become the 
purchasers of the father’s share, might be given an 
opportunity of suing the plaintiff for a general pays 

e 
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tition of the family property so as to, separate the 
share of the father to which they were entitled. 

Per Kemp, J.—An auction-purchaser of the share of 
a co-parcener sold in execution of a decree against 
the co-parcener, in order to separate the share of the 
co-parcener from the joint family property, must 
bring a suit for partition. Where he does not do so but 
obtaing possession, the other co-parceners are entitled 
to sue to eject him and all that the auction-pur- 
chaser is entitled to in such a guitis a declaration 
that he is entitled tothe share of the co-parcener 
against whom the decree has been passed. A 
HANMANDAS RAMDAYAL v. VALABHDAS SHANKARDAS, 20 
Bom. L. R. 472 183 
—————JOjnNt family—Mortgage, suit on, by 

Manager, without joining other members of the 

family, whether maintainable. $ 

The Manager ofa joint Hindu family occupies a 
position which entitles him to bring a suit to enforce 
a right belonging to the family without making the 
other members of the family parties to the suit, 

This principle of representation is equally appli. 
cable to a suit ona mortgage, and particularly so 
ina casein which the contract was made with the 
Manager who isthe head of the joint family and 
conducts the family business. N DAMUDHAR NAMDEO 
CHIMOTEY v. KESHEO GOVIND ~* 721 

—Mitakshara— Partition — Re-union, what 
constitutes—Burden of proof. 

Once the members of a joint family have separaied, 
the onus is heavy on any member who pleads re-nnion, 

In order to establish a case of re-union it is neceg- 
sary to show not only that parties already divided, 
lived or traded together but that,they did so with 
the intention of thereby altering their status and of 
forming a joint estate with its usual incidents. Thero 
must be a complete conjunction of estate with an 
intention to re-nnite and not a mere living together or 
joint enjoyment of the property. Pat Nanp Lan 
SINGH v. BHAGWATI KORR, 6 P. L. W. 127 529 
wamama Partition—Sepuration of one mem. 

ber, whether causes separation of all—Specifica. 

tion of shaves, effect of. : 

Mere specification of shares among members of 
a joint family does not amount to an assertion that 
the family has ceased to be joint. 

Jn order to ascertain whether there has been a 
separation or not, the whole circumstances of ach 
particular case must be investigated and the intention 
of the parties ascertained. 

Where afterthe separation of certain members of 
a joint Hindu family, the remaining members messed 
together, kept house together and held their property 
jointly: n . 
: Heid, that they must be presumed to have con. 
tinued cint. Pat Rameswar MISSER v. Suresuwar 











MISSER 252 
Partition suit—Transfers by father 
—Transjevees, whether proper and necessary 


parties—Liability of sons, éwtent of, determination of 

—Court, power of. 

A purchaser or mortgagee of the whole or a 
portion of a joint Hindu family property, under 
a transfer effected by the father, is a propi and 
even necessary party to a suit brought by ihe 
sons for partition of the xaid progerty, in which they. 
question the validity of the transfer as against them; 


ot 
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and the Courb is quite competent to determine in 
snch suit the extent of the sons’ liability under the 
transfer. . 

The object of a suit for partition of a joint family 
‘isto determine the share of the joint property 
which is due to each co-sharer, and for that purpose 
all the liabilities of the family must also be taken 
into account. If the liabilities bind the whole family, 
the debts must be distributed at the time of partition. 
If, on the other hand, the debts are contracted by 
only one member and are personal to him and not 
binding on the others, they must be charged against 
his share. OQ MAHADEO SINGH v. BHAWANI BHIKH 
Siveu, 5 O. L. J. 193 28 1 
Joint family—Presumption of jointness 

—Property acquired in name of one member, whether 

separate acquisition — Partition suit—Burden of proof 

—Properties held jointly with strangers, whether 

ought to be included. 

The presumption of the Hindu Law is thata 
Hindu family is joint unless the contrary is proved. 

In a partition suit the burden of proving separa- 
tion Hes heavily on the defendants and unless that 
bmrden is discharged, the issue as to jointness or 
otherwise of the family must be decided in favour of 
the plaintiff. 

The acquisition of a property in the name 
of one. member of a joint family raises no pre- 
sumption that it was bought as his separate 
property. 

In a suit for partition of joint family properties 
the plaintiff is not bound to include properties held 
jointly with strangers, Pat RAMDAYAL MAHTO v. 
Urrin Manto, b P, L. W. 122 5 
Mitakshara, S. 9, ch. 2, para. 

182, whether contains rule of substantive law— 

Partition— Property not included in previous partition 

suit, whether can be partitioned afterwards. 

Clauses 1 and 2 of section 99 of the First Chapter 
of the Mitakshara refer to cases where property 
which is not partitioned is discovered after -the 
partition. 

Semble.—-The provisions contained in clause (1), 
section 9, paragraphs land 2, of the Mitakshara are 
not rules of substantive law but rules of procedure. 
CG Barinan Dorra TEWARI v. BHIM Sanker Durta 
TEWARI 








22 
Mitakshara School — Adaption 
of daughter's daughter's son, validity of. : 

Under the Mitakshara School of Hindu Law prevail- 
ing in Western India the adoption of a daughter's 
daugleter’s son is not invalid. © MADHU SUDAN 
SINHA v. Kaur OHARAN SINHA, 27 C. L, J.119 246 
———wPartition between sons—Mother, share of 

—Death of mother after preliminary decree, effect of. 

Under the Hindu Law a mother’s right to a share 

in her husband’s estate on partition of the estate 
between the sons accrues only when a partition is 
actgally made. 

B,a Hindu, died leaving a widow and two sons. 
One of the latter died subsequently leaving a son, 
who brought a suit for partition ond possession of 
his share in his grandfather’s estate. The trial 
Couré held that the widow was entitled to a third 
share in the estate of B. and passed a preliminary 
decree. Before, hovyever, a final decree could be 

passed the widow died: 
Lal 
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Held, that the share which the widow would have 
taken if an actual partition had been effected was 
never severed from the estate of B. and consequently 
remained anintegral part of the estate available for 
division between the plaintiff and his uncle, each 
taking a half share in the estate. B RAOJI BHIKAJI v, 
Anant Laxman, 20 Bom. L. R. 671 750° 
dow, alienation by—Decree passed 

against widow, whether binds reversioners—Res 

judicata. 

A Hindu widow is not merely a life-tenant. The 
full estate is vested in her for some purposes 

A. Hindu died leaving two widows and a daughter 
by a predeceased wife. The widows, purporting to 
gobtle a dispute as to the daughter’s maintenance, 
executed a pattah granting a permanent raiyati 
interest in oertain agricultural land. Thereafter 
the danghter sued the widows on the allegation that 
they had declined to deliver the patiah and also 
dispossessed her from a part of the property 
covered by that document. The plaint further 
alleged that the patteh was executed in accord- 
ance with a custom prevalent in the family, 
by which married daughters, who resided in 
the family dwelling lonse were entitled to receive a 
certain amount by way of maintenance for themselves, 
their husbands and their childron, to be enjoyed 
by them and after their death by their descendants, 
The widows denied the custom, but the Court held 
it proved and gave the plaintiff a decree: 

Held, thatthe widows were sued not in their 
personal capacity but in their capacity as full 
owners, and that, therefore, the decree was binding 
onthe reversioners. Pat Arun OHANDRA METRA v. 
Mreronsgoy Boss, 3 P. L. J. 426 I6 
a a alienation by 202 
Alienation by widow—TLong lapse 

of time—Necessity, strict proof of, whether should be 

required. 

Persons holding under deeds of transfer executed 
by a Hindu female long before they are challenged, 
cannot be held to any very atrict proof of legal 
necessity. The Court can assume its existence from 
circumstantial evidence, 

Where money is advanced for legal necessity, it is 
not essential that the deed evidencing the transaction 
should recite that fact, O Ras BAHADUR Lat v. 
BINDESERI, § O. L. J. 219 
Alienation by widow-—Permanent 

lease granted to pay off usufructuary mortgage-- Legal 

necessity. 

A permanent lease granted by a Hindu widow for 
a premium and an annual rent for the purpose of 
paying offa usufructuary mortgage executed by her 
husband is binding upon the reversioners, C Baixun- 
THA NATH SARKAR v, Satish CuanpRA Buvusan 876 
Gift to daughter and daughter's son, 

validity of—Reversioner, suit by --Decree, form of. 

Under the Hindu Law where a widow makes 
a gift of Her husband's property to her daughter 
and daughter’s son, and ta reversioner of the hus- 
band sues fora declaration that the gift is invalid, 
a decree can be*given declaring that the gift to the 
daughter’s son as a gift will not bind the plaintiff 
after the death of the donor, No such decree, how- 
ever, can kp given as against the daughter, inasmuch 

e 
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as she would be entitled to succeed to the property 
on the death of her mother. A Jaint SINGH ~. 
Gosatn, 16 A. L. J. 498 85 
- WidOwW—Gijt of husband's estate by widow 

——-Reversioner, suit by, for declaration that gift shall 

not affect his rights, maintainability of. 

The right to maintain a suit fora declaration, that 
a gift made bya widow of her husband’s property 
of which she was in possession shall not affect the 
rights of the reversioners of the husband, does not 
belong to any one who may havea possibility of 
succeéding to the estate of inheritance held by the 
widow for her life. Asa general rule the suit must 
be brought by the presumptive reversionary heir. It 
may be brought by a more distant heir, if those 
nearer in the line of succeseion are in collusion with 
the widow or haye precluded thomselves from inter- 
fering. 

The minority of the nearest reversioner who is 
entitled to sneis not of itself sufficient to entitle a 
distant reversionary hoir to maintain a suit. A 
GUMANAN V. JAHANGIRA, 16 A, L. J. 465 I86 
amma Maintenance— Alienation of portion 

of estate for maintenance, validity of. 

A Hindu widow is not bound to incur debts for 
her maintenance. She may, if it is more to the benefit 
of her husband’s estate, sell a portion of it, instead of 
mortgaging the whole, to defray her maintenance 


expenses. © KULAK CHANDRA Das v. KULA eg 
Das 





Surrender by widow in favour of 
one of several reversioners, effect of -Consent of 
veversioners—Acceleration of estate. 

In order thata surrender by a Hindu widow of 
her life-estate should accelerate the reversion the 
withdrawal of the life-estate must be effective, and 
there cannot be an effective withdrawal of the life- 
estate in favour of one of the heirs without the 
consent of the others. 

Therefore, the surrender of the entire estate of a 
Hindu widow in favour of one of the two persons 
constituting the next reversion without the consent 
of the other is invalid. 

Quere.—Whether such a surrender with the con- 
sent of the other heir would be valid? B Dopspasippa 
RAMALINGAPPA NARGUND v., BASAWANEPPA SHIVLING 
APPA SINTRE, 20 Bom, L, R. 783 23 


———-—-- Widowed mother- Re-marriage, 
effect of—Forfeiture of estate. 

A Hindu widow on re-marriage forfeits the life- 
interest which she holds as the mother of a deceased 
son who survived her husband. Pat SHEOBARAN 
MAHTO v. BHOGEA 


Hire purchase —Sale—Failure of hirer to pay 
vent according to terms of agreement—Owner, 
right of, to recover full ampunt from hirer as well 
as guarantor—Vendee from hirgr, whether acquires 
good title. 

Plaintiff sued to recover certain sums from,the 
defendants on the basig of contracts entered into 
by the latter, some as principal debtors and some 
as guarantors respectively. The operative portions of 
the contractse were as follows: (i) the’ plaintiff 
company agreed to let to the hirer a sewing 
machine with accessories for which the hirer, having 
paid Rs. 20 as the first month’s rent in Bayan, 
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agreed to pay tho owner Rs. 5 regularly every 
month in auvance, (ii) on failure of the hirer to 
perform the agreement the owner could re-take 
possession of the machine, (zi) the hirer could at 
any time during the hire become the purchaser of 
the machine by payment in cash of the price en- 
dorsed onthe agreement, (iv) the “guarantor” agreed 
to guarantee the due payment of any sum of money 
which might become payable to the owner under the 
agreement. It appeared that the hirer sold the 
machine to one P., who sold it to F, from whom 
the plaintiff also sought to recover its possession: 

Held, (1) that the contracts were contracts of 
hiring and letting and did not amount to sales, and 
the plaintiff was entitled to recover from the hirer 
and guarantor jointly and severally the full amount 
which the hirer had agreed to pay for the monthly 
hire of the machine; 

(2) that the defendant F., acquired no good title 
to the machine which he obtained at atime when 
his alienor was still merely a hirer of it dnd had 
not exercised the option of purchasing it from the 
plaintiff company. P Sincer MANUFACTURING Cone 
PANY OF LAHORE v. Niaz Att, 144 P. W. R., 1918 888 
Income Tax Act (Il of 1886), 5. 31 (3), 

as amended by Act F of 1916—~Effect of anendment— 

Re-assessment of income after composition, legality 

of—‘As regards any tax not already due thereunder’, 

meaning of. - 

The change introduced by Act Vof 1916 is not 
only of the rates of tax, but under the Amending 
Act a re-assessment of income may be made. 

The effect of the new sub-section 8, which was 
added to section 31 of the Income Tax Act (II of 
1886), is that a subsisting agreement for composition 
is pub an end <o on that date and any future 
agreement is put an end to when any further change 
of the rate of tax is made. The agreement still 
subsists as to sums which have become payable but 
have not been actually paid at the date of the change 
of rate. 

The words ‘as regards any tax not already due 
thereunder’ limit the operation of the section to 
sums which have not become actually payable. 
IVi ABDUL SUKUR SAHIB v. SECRETARY oF STATE FOR 
INDIA, 23 M. L. T. 159; 7 L. W. 326; 34 M. L. J. 210 


285 
Indian Councils Act (24 and 25 Vict. 
c. 67); S. 22 977 
Indian High Courts Act (24 and 25 
Vict. C. 104), S. 9. 
Per Miller, C. J.—In so 
is directly conferred on the High Courts by 
section 9 of the High Courts Act it is subject 
to the legislativo powers of the Indian Legislative 
Council, and in so far as it is left to be conferred 
by Letters Patent it is suchas Her Majesty may 
thereby “grant and direct.” Pat Suro NANDAN 
PRASAD SINGH v. EMPEROR, 19 CR L J.838; 8 P, L.J. 


jaka 977 
Sa I 5. 
Per Mullick, J—The Indian Legislature, thongh it 


e 
far as jurisdiction 


has no power to amend or modify or repeal section è 


15 of the High Courts Act, has power to affect the 
operation of that section by depriving the High 
Court of superintendence and appellatarisdiction in 
regard to a particular inferior Court, Pat Spsg 


a 


e is ambiguous and capable of 
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Nanpan Prisao SINGH v. EMPEROR, 19 CR. L. J. 833; 

3 P. L. J 581 f 9 

Injunction, ex parte, isaue of, on affidavit, vali- 
dity of ~Affidavit, sufficiency of —Court, power oy, to 
order enquiry by Receiver, extent of. 

“On the application of a creditor of an insolvent, 
alleging that certain promissory notee standing in 
the name of the insolvent’s brother were held by 
him benami for the insolvent, the District Judge 
issued an ex parte injunction restraining the brother 
from dealing with the promissory notes. An appli- 
cation by the brother to dissolve the injunction was 


e refused by the Judge, who then .referred the matter 


tothe Receiver to enquire and determine whether 
the promissorynotes were the property of the insol- 
vent or not, The only evidence on which the ea parte 
jnjanction was issued was an affidavit by the 
creditor in which ‘certain statements were made 
in support of his petition based upon information 
and belief without disclosing the source of the 
information: 

Held, (1) that there was no evidence upon which 
an injunction should have been granted, as the 
affidavit was not sufficient inasmuch as it merely 
stated that the petitioner for injunction was inform- 
ed and believed that such and such was the case, 
whereas it was necessary for him to state the source 
of his information upon which he relied; 

(2) that if the District Judge intended to refer to 
the Receiver for final adjudication between the 
parties the question with regard to their title to 
the promissory notes, the order of the District Judge 
making the reference was clearly wrong. 
Sartya Kumar Moxerses v, MANAGER, BENARES 
Bang, 22 ©. W. N. 700 33 


Intention, guilty, evidence of. ° 

The conduct of an accused in giving a false name 
and false residence on arrest, indicates his desire to 
evade arrest by the Police, and the evasion of arrest 


itself may give ground for suspicion and may: be ` 


regarded as some evidence of guilty intent, hub that 
alone 1s not sufficient and conclusive in the absence 
of reliable evidence for the purpose of conviction, 
Such conduct is not a part of the res geste of thea 
eriminal act with which the accused is charged. 
Pat RITBARAN SINGH v. EMPEROR, 4 P, L. W.120; 19 
* On. L. J. 789 709 


Interlocutory order—Revision, whether 

competent 554 
Interpretation of Statutes. 

Per Miler, C. J—If a statutory enactment 
two interpre- 
tations, one is entitled to take into consideration 
that there are certain consequences which if may 
be presumed the Legislature did not intend to 
bring about and to prefer a construction which 
would avoid such consequences rather than one 
which would lead to them. Pat Sneo NANDAN 
Prasan SINGH v Emperor, 19 Or L. J. 833; 8 P. 955 


581 
Interpretation of Statutes. 

In a technical matter where the language of the 
Statute relied upon does not in express terms cover 
the case, it isof the highest importance to real.ze 
the position oMthe parties and the context in which 


the language is used. Where the interpretation. 
Paes i | 


~ 
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sought to be put upon the words is arrived at by 


implication and by reference, the Court ought not 
to adopt a construction which has a restricting and 
penalising. operation unless it is driven to do so by 
the irresistible force of language, B Mause 
THA v. Ma Pyu, 3 U. B. R. (1918) 79 
Illustrations to sections, value of. 

It isthe duty of a Court to accept, if that can be 

done, the illustrations given under the sections ofa 


Statute as being both of relevance and value in tho, 


construction of the text, and they should jp no 
case be rejected because they do not square’ with 
ideas derived from another system of jurispru- 
dence as to the law with which they or the sections 
deal. L B Jaxoo & Co.v. Josera Heap & Sons, 
LTD, 11 Bur. L.T. $ 9 

Joshi, right of, to fees, basis of —Funeral ceremonies 

—Lay rites performed by villager himself-—Brah- 

manical ceremonies dispensed with, effect of. 

First defendant’s mother died, and instead of the’ 
usual Brahmanical ceremonies, the lst defendant, 
anon-Brahmin, with the help of another non.’ 
Brahmin, the ¢nd defendant, performed certain 
lay rites over the body of the deceased and dis- 
posed it of. No fees were paid to -2nd defendant. 
Plaintiff, who was the Vatandar Joshi of the village, 
sued to recover the fees which would have been 
paid to him had he been called in to perform the 
usual ceremonies : < - 9 

Held, that the Brahmanical ceremonies having 
been deliberately avoided by the Ist defendant he 
could not be compelled to pay for them, 

Per Batchelor, Ag. C. J—It cannot be laid down 
asthe law that whatever may be the personal 
preferences or convictions of a Hindu villager, he 
is bound to employ the village Joshi at obsequial 
ceremonies, or to fee him asif he had employed. 
him, even though no Brahmanical ceremony is 
performed and all that happens is that a simple lay 
rite is carried out by the villager himself. B Bata 
Gexust NAVALE v. BALVANT Laxman GHATPANDR, 20 
Pow. L. R. 454 
Jurisdiction, waiver of— Discretion — High 

Court, power of, interference of. 

Tt is not open tothe parties to waive a qnestion of 
jurisdiction, but the High Court has a discretion to 
interfere or not to interfere in a case in which juris. 
diction has been waived. A Susu LAL v. Nanxoon 
Prasad, 16 A. L. J. 679 64 
Jurisdiction of Civil Courts 11 
tointerfere with orders of Collector 885 
Jurisdiction of Civiland Revenue 
Courts r 75s 437 

—Landlord and tenant—Under-proprietary 

plots, possession of, suit for—Succession, plaintiff's 

right of, in dispute, effect of. 

The plaintiff sued forepossession of certain under. 
proprietary plots on the allegation that he was the 
heir of the deceased under-proprietor and had been 
dispessessed from those plots by the defendant land- 
lord. The defendant denied this allegation, but at the 








time of argument in the Court of first instance he’ 
admitted, that the plaintiff was the heir of the: 


deceased under-proprietor: . 

Held, that the relationship of landlord and tenant 
having been denied in the pleadings and the plaintiffs 
right of succession being in dispute, the suit was 


a; 


hii 


wi | 
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Jurisdiction of Civil and Revenue 

Courts-—concld. 
rightly filed in the Civil Court. O Mauapev Gin ». 
BHAGWANT SINGH, 5 0. L., J. 143 
Jurisdiction of Small Cause Courts 

—Landlord and tenant— Occupancy tenant cutting 

down trees belonging to landlord ~ Damages, swit for, 

maintainability of—Agra Tenancy Act (II of 1901), 

ss. 57, 65, 167. 

Defendants, occupancy tenants, cut down two 
trees belonging to the plaintiff-landlord, which stood 
within the boundaries of their holding. Plaintiff 
filed g suit for damages against the defendants in 
the Small Cause Court: 

Held, (1) that apart from any provision of the Agra 
Tenancy Act restricting the jurisdiction of 
the Civil Courts in such a matter, the plaintiff's 
claim for damages on account of the tortious act of 
the defendants was cognizable by a Court of Small 
Causes; 

(2) that section 167 of tho Agra Tenancy 
Act did not debar the plaintiff from claiming 
damages in a Civil Court on the simple allegation 
that the defendants had taken advantage of their 
position as tenants of the land in order to cut 
down and appropriate to themselves trees which 
were the property of the plaintiff, A MANSUKH Ram 
Vv, BIRJRAJ SARAN SINGH, 16 A. L. J. 621 I 
Kayam saswatham patta, nae 


0 oe 
Khoti tenant, whether can transfer holding 

without khot’s permission—Mortgage of khoti lands 

—Mortgugee purchasing occupancy holding without 

khot's consent, effect of—-Morigagee, whether entitled 

to be reimbursed. 

A khott tenant in the Kolaba District cannot 
transfer ' his ocoupancy holding without the permis- 
sion of the khot, and if he does so, the khot is entitled 
to re-enter without any liability to re-imburse tho 
purchaser for the money which he has spent on the 
purchase. 

Where a mortgagee of a khoti village purchased 
some occupancy holdings without tho khot's per- 
mission: _ 

Held, that the khet was entitled to trcat the 
holdings as accessions to the mortgaged property 
and that the mortgagee was not entitled to be ro- 
imbursed under section 63 of the . Transfer of Pro- 
perty Act. = GOPAL ANANT BuaGvat v., BHAGIRTHI 
GOPAL GOKHALE, 20 Bom. L. R. 681 
Lachmipur estate, law applicable to 929 
Land Acquisition Act (I of 1894), S. 
` Q—Claim for damages, whether entertainable~~ 

Market value at date of acquisition, i 

In a suit for enhancement of compensation award» 


“ed by the Collector for land acquired by a public 


body for a public purpose, a claim for damages for 
severance cannot be entertained by tha Civil Court 
unless it was originally madè before the Collector. 
The question of the market Yalue of land at the 
date of the acquisition does not depend on the result 
of the acquisition, P Umar BAKHSH t, SECRETARY OF 
STATE . 90 





8 
Ss. 18, 23—Compensation payable under 
Act, valuation of—Collector, valuation byy whether 
can be displaced, 
Compensation payable underthe Land Acquisition 
Act cannot be ascertained with mathematical accugacy 
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and the Court has to see whether the evidence adduced 
displaces the amount awarded by the Collector, 

An award made by the Collector cannot be raised 
on the evidence adduced by the claimant as to the 
value of the land which is so exaggerated and reckless 
ihat no reliance can be placed thereon. © Hicarss, 
T. W, v. SECRETARY or Stare vor INDIA, 22 0. W. N. 
659 221, 
Landlord and tenant—Dispossession of 

tenant by one of several joint landlords—Rent, sus- 

pension of, 

Where one of several landlords who jointly let out 
land to a tenant, commits a breach of the contract of 
tenancy by dispossessing the tenant, the entire rent. 
is suspended during the time the tenantis kept out 
of possession. © PramatHa NATH MuKHOPADHYA’?, 
CHÀNDRA SEKHAR BANERJEE 9 

— Ejectment on ground of .deter mination of 
tenancy —Defendant setting wp title in third person— 
` Tenancy, proof of. 5 è 

Where a plaintif brings a suit for recovery of 
arrearsof rent andfor ejectment on the ground of 
determination of tenancy and the defendant denies 
the plaintifs title and pleads that a third person is the 
landlord, the plaintiff in order to succeed must prove 
the existence of the relationship of landlord and tenant 
between himself and the defendant. Pat Kusen 
Nats Sıxan v, GOPAL Narain RAM 238: 

— Enhancement of rent after sale of tenure— 

Purchaser, liability of—Sale, whether can be set aside, 

The plaintif purchased a tenure at an auction sale, 
The sale proclamation stated the reng to be 
Rs. 64, but atthe time of the plaintiff’s purchase there 
was pending a proceeding under section 306 of the 
Bengal Tenancy Act for enhancement of rent on 
the ground of excess in area, by which the rent was 
enhanced after the plaintiff’s purchase to Rs. 270 
without the plaintiff having been made a party to 
the proceeding: 

Held, (1) that as the plaintiff did not prove that 
he did not know of the proceeding for enhancement 
of rent ab the time of his purchase, he was bound by 
the result of the proceeding; . 

(2) that even if the plaintiff had established that 
he did not know of the proceeding to enhance the 
rentat the time of his purchase, his right would 
have been to have the whole sale set aside; but he 
could not hold the property and atthe same time 
refuse to pay the enhanced rent. © Raste CHANDRA 
MUKHOPADHYA v. SHYAMA Kumar Tagore 36 
~ —Kabuliyat, execution and registration of? 

without landlord’s sanction or 

creates tenancy. 

The execution and registration of a kabuliyat 
without the landlord’s sanction or acceptance either 
before or after registration does not create a tenancy, 
even though there may have been some previous 
talk of a settlement, © Epon Mortan v, BADAN 859 

—Kayam saswatham patta, incidents of— 
. Tenancy under kayam saswatham patta, whether 
tenancy from yearto year or permanent tenure— 

Forfeiture on denial of title, principles applicable to, 

whether apply to permanent leases—Transfer of 

Froperty Act (IV of 1882), ss. 105, 106, 111. 

The incidents of a kayam saswathangpulta in the 
Madras Presidency and the tests for determin. 

e 


P 


acceptance, whether a 
e 
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ing its character are those laid down by the Privy 
Council as applicable to istimrari mokurart pattas in 
Bengal in Tulshi Pershad Singh v. Ramnarain Singh, 
12 C. 117; 12 L. A. 205; 9 Ind. Jur. 348; 4 Sar. P.O. 
J. 646; 6 Ind. Deo. (N. s.) 80. 

In construing these pattas the use of such terms as 
‘including children or descendants,’ ‘from generation 
to generation’ will signify grant of a permanent tenure, 
and theirabsence would generally importa life-interest. 
The terms of the patta, the circumstances under which 
it was made and the conductof the parties may be 
taken into consideration in order to ascertain 
whether the grant was intended to be perpetual. 

Where, to the knowledge of the lessor or his 
heirs, the lessees under such grant have effected 
sales of the tenures and there have been Court 
‘auctions of the same for a consideration too large 
‘to be paid merely fora tenancy from year to year 
and the transfers have been recognised by the 
landlords who made no attempt to assert that the 
rights of the original grantees had ceased with 
their lives, the presumption is that the grant was 
permanent and heritable. 

Section 111 of the Transfer of Property Act, read 
along with section 105, applies to permanent leases 
ag well as to leases for short terms, and the princi- 
ples of the section govern leases granted before 
the passing of the Act. Inevery lease there is an 
implied condition that the lessee shall do nothing 
to prejudice the lessor’s titlo, for breach of which 
the lessor may re-enter. IM Rama IYENGAR v. ANGA 
GurusaMi Cuerti, 85 M. L. J. 129; 8L.W. 109 62 

-Land leased to proprietor of factory— 
Factory sold to stranger—resh lease obtained by 
purchaser—Occupancy rights, transfer of-—Ejectment, 
suit for—TLimitation—Option to renew. 

The lands in dispute had been held fora con- 


. 


siderable time by the proprietor of an Indigo. 


Factory by virtue of leases renewed from time to 
time. After the expiry of the last lease the factory 
was sold to the defendant, who obtained a fresh lease 
of the lands for nine years. More than six months 
after the expiry of this lease the plaintiffs sued to 
eject the defendant: 

Held, (1) that even if the proprietors of the factory 

had acquired occupancy rights in the land, those 
rights could not pass to the defendant by virtue of 
his purchase; 
_ (2) that the defendant having acquired the status 
of a non-occupancy raiyat by virtue of his lease, and 
the suit having been brought more than six months 
after the expiry of the lease, it was barred by 
limitation. 

There is a limit to the exercise of an option to 
renew and a tenant’s failure to come to terms within 
three years ofthe expiry of the old lease amounts to 
afailare to avail himself of the option, Pat Bris- 
NANDAN SINGH v., RAMESHWAR SINGH, 6 P. L. Seo 
—~Lease for digging up tank for benefit of 
men and cattle—Tank silted wp—Forfeiture of 
lease. 

Plaintiff granted a lease of a plot of land to the 





edefendant from generation to generation, on con- 


dition that the latter would dig up a tank for the 
benefit of men and cattle and dedicate it with 
a view to please God. The defendant dug up the 
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tank but it subsequently became silted up and 
the plaintiff, thereupon, claimed to re-enter on the 
land on the ground of forfeiture of the lease for 
breach of its condition: 

Held, that the plaintiff was not entitled to re. 


enter, (a) because the tenant was not by the terms” 


of the lease bound to maintain the tank in a good 
condition, his only duty being -to excavate it, and 
(b) because the lease did not authorise the land- 
lord to re-enter on breach of its condition, © 
KHIRODE CHANDRA GHOSE v. MIDNAPORE. ZEMINDARY 
Co., LTD. 

Lease, permanent and heritable, grant of ~ 

Breach of conditions of grant—Forfeiture, landlord, 

whether can claim 

Where a permanent and heritable lease is granted 
without any reservation as to the right of re-entry 
in caso of a breachof the conditions of the grant, 
the lessor cannot claim a forfeiture of the lease by 
reason of such breach. QO Raresar Estate v, Mu- 
HAMMAD AMIR, b O. L. J. 149 
— Lease, permanent— Rent, change in rate 

of, efect of. 

A mere change in the rate of rent does not 
necessarily extinguish the original grant, and the 
mere fact that the rent is once enhanced does not 
incapacitate the lessee from showing that the 
original grant was intended to be permanent. 

Where the origin ofa lease isknown and the 
circumstances under which it was given and the 
subsequent conduct of the parties show with certainty 
that the grant was perpetual,-a mere change in the 
amount actually paid to the lessor would not put 
an end to the original lease. N Mapo Rao v. Go- 
YINDBHAT 7 





—Non-occupancy holding, whether can be 
sold in execution of money-decree—Landlord, 
vight of re-entry of, in case of transfer without his 
consent, 

The holding of a non-occupancy raiyat is saleable 
in execution of adecree for money like any other 
property for what it may be worth. Ifthe terms of 
his lease give the landlord a right of re-entry in the 
case of a. transfer without the landlord’s consent, 
that may raise a question between the purchaser, if 
any, atthe Court sale and the landlord but does not 
clothe the raiyat with a right to object to the sale. 
C Letona v. RAJANI KANTA CHOWDHURY, 22 0. W. N. 
792 417 





— Rent, arrears of, suit for—Intervener, pay- 
ment to, plea of—Receipt of rentin good faith up to 
period in suit, effect of. : 

Where in a suit for arrears of rent the defendant 
pleaded that he had paid the rent for the period in 


-guit to an intervener, and the plaintiff proved that 


up to that period he had actually and in good faith 
been in receipt and enjoyment of rent: 

Held, that under these circumstances the plaintiff 
was entitled to a decree against the defendant, who 
had po right to pay the rent for the period in suit 
to the intervener, 
J. 176 =, 


meeega RON, suit for—Tenant, insolvency of— 
Receiver, whether necessary party. f 
To a suit for arrears of rent where one of the 
tenants has been adjudicated an insolvent, the 


| [1918 ° 


0 NIDHA v. BAM Prasan, 650. a 


di 


may be either express or implied. 


fi 
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Receiver of his estate in insolvency is not a vecessry 
party, if the suit is regar ed asa simple money suit, 
A Receiver in a Muffasil insolvency stands on 
murh the same footing as the Official Assignee in the 
Presidency Towns, so that he is not a necessary or 
proper party to a sui against the insolvent for the 
recovery of a simple money-debt. C-AMRITA LAL 
GuĦuoss n. NARAIN CHANDRA CHAKRABARTY 
————— ~Service tenure, right of occupancy 

Surrender of tenure-~Zeminday, rights of. 

A right of occupancy cannot be acquired in land 
held undera service tenure, f 

Where a Kotwali jagir is surrendered or given up, 
the Zemindar is entitled to have the land that was 
given to the Kotwal for the purpose of performing 
his duties returned to him inthe same condition in 
which it was given to the Kotwal «part from the 
rights of any other person. © Jararuppin Sana v. 
JAMINI BAnL'y SEN, 28 C. L.F 249 341 

—Surrender, implied, of non-transferable 
holding - Tenant taking fresh settlement —Transfer of 
portion of holding--Landlerd, right of, to eject 
purchaser, 

Where a raiyut, after having sold portions of 
his non-transferable occupancy holding, expressly 
surrendered those portions to the landlord and then 
took r new settlement of the remainder of the 
holding: 

Held, thatthe takinr of the new settlement of 
the remainder of the original holding operated in 


in— 


jaw as an implied surrender of it, so that there was - 


in fact a surrender of ' the whole holding which 
entitled the landlord to treat the purchaser of a 
portion of the holding as atrespan-er and to eject 
him. C Tamiz MUNSHI v. BisweswaRt Desya, 22 0. 
W. N. 967 862 





Surrender, uhether requires wrilten docu. 
ment — Surrender by operation of law, 

In this country, in order to surrondera lease, no 
document in writing’ is necessary, least of ail a 
registered document : 

Where a person, having a periodic settlement of 
land under Government, makes it over to others, 
who thereupon approach the Government and got 
a new leave in respect thereof, the taking of the 
new lease operates as a surrender of the interest of 
the previous settlement holder by operation of law, 
so that no outstanding interest in the land is left in 
him. C Brosonatu Sarma v MAHESWAR GAHANI, 28 
C.L J 220 
-— Tenancy, contract of, when can be inferred, 
A contract of tendancy like any other contract 





Where a tenant openly breaks up waste land 
adjoining his holding with the knowledge of the land- 
Jord, who allows him to -pend money and labour 
on the land and himself stands by and signs the 
-jamabandis which record the cultivator as a tenant 
alrhough not yet fixed with genb, it is reasonable 
to infer that the caltivationis with the landlord's 
consent. That makes ‘the cultivator a licenge- in 
the first instance: and where the cultivation and 
improvement yo on for a nifmber of years con- 
tinuously and the landlord does not object to the 
cultivator baing shown as a tenant in the village 
papers, a contract of tenancy may be implied 
Ratnoo v. NABIDAN Kran - 
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Landlord and tenant—concld. * 


—Tenrney, nature of, determination of— 

Origin and incidents of tenancy at inception unknown 

-- Tenant holding under subsequent kabuliyat, effect 

of 3 

Where the tenants were holding under the terms 
ofa dowi kabuliyat, dated 1270 B.B, but the origin 
and the nature of the tenancy whith had been existing 
prior to that date were unascertainable: 

Held, that the nature of the tenancy must be 
determined from the terms of the dowi kabuliyat 
under which the tenants were holding, and not from 
the conduct of the parties thereto. © Provrot Kumar 
TaAGORE r, BHuBAN Morre Dasya 





mokurari or ayricultural, created before Transfer 
of Property Act, whether transferable 


A tenancy created before the passing of the 
Transfer of Property Act which is not kaemt mokurart 
and which isnot for agricultural purposes, is not 
transferable except under a custom of transferability. 
C Tara Kanra Das CHOWDHURY v. GOPAL cae 
SIL 


—Trespass committed against tenant—-Land. 
lord, cause of action of, uccrual of. 

The grantor of a subordinate tenure is not bound 
to sue for trespasses committed against his tenant 
dwing the continuance of the tenure, inasmuch as 
his right of action does not accrue before the tenancy 





comes to an end C Jor CaHanpra Das eae 


KHUKI 


~ Trespass committed by tenant —Perpetual 
lessee, right of, to maintain suit-—Trees, planting of, 
without permission, 

A perpetual lessee is competent to maintain a suit 
against a ryot with regard toa trespass committed 
by the latter, e.g,the planting of new trees ina 
grove without permission, on any portion of the land 
comprised in the lease. QO RAGHUBAR v. SURAT 
BaAkKHSH, § 0. L, J. 237 357 


Lease in favour of minor, validity of. 

å lease in favour of a minor which imposes a 
liability upon the minoris null and void and cannot 
confer any right or title upon him. Pat Pramira 
BALI Das v. JOGESHER Manpab, (1918) Par. 241: 3 
P, L. J. 51r; 5 P. L. W. 147 670 


, under-raiyati —Covenant for renewal of lease, 
validity of. 

A covenant for renewal, contained in an under- 
raiyati lease for nine years, under which the parties 
undertook thata further term of ni e years would 
be granted to the under-raiyat on the expiry ofethe 
lease. is a perfectly valid contract and the under. 
raiyat remaining in possession under the terms of 
that contract is not liable to be ejected. C 
AMI\UDDI V. ANANDA CHANDRA PAUL 924 


Legal Practitioners Act (XVIII of 

1879), S. 13 Letters Patent All., cl 8 

— Professional misconduct—Plead:: intimidating 

witness to present him fram giving evidence, 

A Pleader who intimidates a witness in order i 
prevent hm from giving evidence in Gourt is guilty 
of professional misconduct A HAR PRASAD SINGH, In 
re, LY CE L. J b03 8 819 








8 
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Legitimacy, proof of-—-Conjecture, value of-— 


Marriage, presumption as to—Cohabitation, long—- 

Treatment of offspring ii 

Ina case where the legitimacy of a party is in 
dispute, conjecture as to what may have led toa 
particular courso of action is an uncertain guide 
‘and owe liable to lead astray. ‘Unless the facts 
evidenced by dovumentary and oral testimony are 


- so much at variance with known conditions as to 


be incapable of reasonable explanation, it is to 
those facts, and t» those facts alone, that tho Court 
must trust to reach a safe conclusion in the matter 

The circumstance that a person was in fact 
treated publicly aud privately as his father’s lawful 
issue is not in itself -conclusive to establish that a 
lawful marriage had taken place between his 
pavents Noris the mere continuing to live with 
a woman of the prostitute caste sufficient to estab- 
ligh a presumption of marriage 

The mere fact thatthere was a difference between 
the provision made for a man’s daughter whose 
legitimacy was subsequently disputed on the ocea- 
sion of fier marriage, and the similar provision 
made for another daughter of his who was admit- 
tedly legitimate, does not raise a presumption as to 
the illegitimacy ‘of the former daughter, unless it 


` be shown that the position adopted towards her 


-was irreconcilable with the alleged relationship, 
P C Irsnap Ari v Kariman, 220. W. N. 550; 2: O, 
C. 86; 50, L J. 197; 1915) M. W. N. 394; 24M. L. T, 
86; 28 C. L. J. 173; 20 Bom. L R. 790 17 


Letters of Administration, grant of— 

Interest, extent of. t 

The ordinary rule is that the grant of Letters 
of Administration should follow the interest and 
where bhe interests of the applicants are unequal, 
Letters should be granted to-the applicant whose 
interest is the greater. L B Ma Sern Tino, Ma 
Pwa 875 
Letters ratent (All.), cl. 8 819 
Letters Patent (Cal.), cl. 15—Arbitvation 

Act (IX of 1589), ss. 11 (2), 16—Award filed —Order 

refusineg to set aside award, whether appealable— 

Ciril Procedure Vode (dct V of :908), s. 104 if). 

Tho order of a Judge sitting on the Original Side 
of the High Court, whereby he refuses to take an 
award filed under the Arbitration Actfrom off the 
file, isa judgment within the meaning of clause 14 

eof the Letters Patent and- is, therefore, appealable, 

There is no right of appeal against such an order 
under section 104 f} Civil Procedure Code, which 
has no application tothe filiag of an award under 

lause 2) of section tl of the Arbitration Act, 

CAMPBELL & Co, v. JESHBAT GIRIDHARI LALL, 45 0, 
502 

L4 





Cl, 44, whether ultra vires 977 
Limitation < 229, 883 


Limitation Act (IX of 1903), s.2 (7) 


—Reasonable view, meaning of. 
ai =. kd . + 
Reasonable view,” when used in connection with the 


= words “good faith” as defined in the Limitation Act, 


section ¥, clause 7, implies that what was done was 
done with due care and attention Pat. JoDHAN 
PERSHAD SINGH v. NANHKU PERSHAD SINGH, 3 P. L J. 
484; 5 P. L. W 186 : 509 
—— SS. 4, 28— Limitation, whether question 

of jurisdicti®@—Application barred, effect of. 


INDIAN CASES, ` 


figis 
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Section 4 of the Limitation Act does nob say that 
the Gourt shall not entertain applications or suits 
filed after the period provided by the law of limitation; 
what it says is that such suits and applications shall 
be dismissed A question of limitation, therefore, is 
not a question of jurisdiction. 

Section <8 of the Indian Limitation Act provides 
only the extinction of rights upon the termination of 
the period of limitation fora suit, if does not say 
that at the termination of the period of limitation 
for an application any right shall be extinguished. 
Pat Buaaica PARIDA v. GANNaTH KHANDAI 
—__——- Sa 5~—Appeal, delay wm filing ~Eutension of 

Limitation—-Sufficient cause—Mistake in culculatiny 

period of limitation. 

A mistake in calculating the period of limitation 
allowed for filing an appeal is not a sufficient cause 
for extending the period under section 6 of the Limi- 
tation Act. © Guru Ciaran GHosE v Kasai CHANDRA 
GHOSE 480 

SS. 5, I4— Appeal preferred in wrong 

Court—Extension of limitation— Suficient cause. 

Although section 14 of the Limitation act does not 
apply to appeals, that section should be applied to 
appeals in this sense that the bona fide prosecution 
of a proceeding in a wrong Court is to be regarded as 
@ proper ground or as sufficient cause within the 
meaning of section 5 of the Limitation Act for ex- 
tending the time for filing an appeal. © Rura Tna- 
KURANI © KumupnatH KARMAKAR, 22 ©, W. èr < 

SS. 5, 29, applicability of-— Appeal, delay 
in filing—Review, whether sufficient cause. 

The Provincial Insolvency Act is a special law 
within the meaning of section 29 of the 
Limitation Act but inasmuch as itis not in itself a 
complete Code, there is nothing to prevent the 
application thereto of the general provisions of the 
the Limitation Act. Such general provisions 
do not ‘affect or alter’ the period prescribed by a 
special law, but only the manner in which tliat 
period is to be computed. 

The time occupied in prosecuting a review of 


-judgment can be excluded, under section 5 of the 


Limitation Act, in computing the period of limitation 
for filing an appeal, provided the Appellate Court finds 
that there was a good ground for review and that the 
proceedings amount to sufficient cause within the 
meaning of that section. 
Wapuara, 88 P, W. R. 1918; 89 P. R, 1918; 87 P. L. R. 
1918 588 
— S, 5—Civil Procedure Code (Act V of 1908), 
s. 151—Application for leave to appeal to His 
Majesty in Council made by ward in his own name, 
rejection of—Second application, beyond limitation, 
after release‘ of estate from superintendence—Revival 
of first application—Delay, whether can be excused— 
Sufficient cause—Inhetent power of Court, scope 
of. 2 ; 
An application for leave tọ appeal to His Majesty 
in Council was rejected on the ground that the appli- 
cant’s estate being usder theæ superintendence of the 
Court of Wards, he was not competent to make the 
applicatian. After the release of the estate from the 
suporintendence of the Court of Wards, the appli- 
cant mado another application for leave to appeal to 
His Majosty in Council, This application, however, 


P WARYAM SINGH zw ` 


AN 
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was made more than two years after the date of the 
decree sought to be appealed from: 

Held, (1) that the second application could not 
operate to revive the first application; 
` (2) that even if the first application was revived, 
the revival could notin any way benefit the appli- 
cant, inasmuch as the application which was 
sodtht to bs revived was an application by a person 
disqualified to make if, and it would remain an 
application by a disqualified person if revived; 

(5) thai no sufficient cause had been shown io 
enable the Court to apply the provisions of section 6 
of iM Limitation Act to the case; 

(4) that the Court would nob Le justified in 
ulilising the provisions of section ‘51 of the Civil 
Procedure Code soasto revive the previous appli- 
cation and to grant the applicant permission to 
appeal to His Majesty in Council. NARENDRA 
BAHADUR Sincar OUDH Coumerciat BANG, 5 O L. 
J 153 6 
— Sa 5—Good faith—Appeal filed beyond limi- 

tation, owing to negligence of Pleader-—Kautension of 

time—Suffisient cause~Court Fees Act (VII of 

1870), 3. 4. 

Wanton negligence on the partof a legal adviser 
is not a sufficient ground for the exerciso of the 
Court’s clemency under section 5 of the Limitation 
Act. 

Where owing tthe gross negligence of the appel- 
lant’s legal adviser tho memorandum of appeal was 
filed bearing insufficient Court-fee and the deficit 
was not made up till after the expiry of the period 
of limitation: 

Held, (1) that under section 4 of the Conrt Fees 
Act the memorandum could not be considered to have 
been properly filed till the deficit in the VCourt-feo 
was paid; 

.2) that the deficit inthe Court-fee having been 
paid after the oxpiry of the period of limitation, the 
appeal was barred by time, and that the negligence 
of the legal attviser was not a sufficient cause for 
extending the period of limitation under section 5 of 
the Limitation Act Pat Jopiax PERSHAD SINGH v. 
NANBKU Persnap SINGH, 3 P. L.J. 484 6 P.L W. 
136 509 
SS: 5, 14—Civil Procedure Gode (Act F 

of 1908}, O. XLVII, r.4 (2) (b) ~Review, applica- 

tion for, delay in filing, whether can be excused — 

Discovery, of new evidence ~Negligence, absence of—~ 

Strict proof, meaning of —High Court, whether can 

weigh sufficiency of evidence before lower Court. 

Plaintiff, a Muhammadan female, sucd to establish 
her right of way over land belonging to the defend. 
ant. Her suit was dismissed and she appealed to 
the District Judge. The appeal was transferred to 
the First Class Subordinate Judge, who dismissed it 
on the 8th October 1915. Both the Courts relied 
upon @ certified copy of a gevenue map produced by 
the defendant. On the 16th October 415 the 
plaintiff began corresponderfee with the Revenue 
Authorities in order to procure documents with a 
view to test the accuracy of the defendant’s® map. 
These copies were recelved by der on the 4th January 
1916, and on the very next day she "applied for 
review of jydgment to the District Judge on the 
basis of these copies. The District Judge trans- 
ferred the application to the First Class Subordinate 
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Judge, who dismissed it on Sth May 1916 on the 
ground that-it was not made to the proper Court. 
On the next day the plaintiff fileda second appli- 
cation for review in the Court of the First Class 
Subordinate Judge: 

Held, (1) that although in strictness the second 
application for review was out of time it was 
clearly a case which called for the concessions allowed 
by section Band section 14 of the Limitation Act; 

(2 that there was on the record strict proof, 
within the meaning of Order XLVII, rnle 4/2 6), 
Civil Procedure Code, which if believed, was sufficient 
to discharge the burden which lay upon the appli- 
eant of showing that she was not guilty of negligence 
in not collecting earlier the evidence upon which 
she wished to rely in the application for review. . 

Per Batchelor, Acting C. J—The phraso “strici 
proof” in Order XLVI, rule 4 (2) (b), of the Civil 
Procedure Code, refers to the formal-correciness of the 
evidence offered, rot to its effect or result. If the 
record does contain such strict proof, that is to say, 
such formal admissible evidence, it is for ,the trial 
Court only to assess its sufficiency. 

Per Kemp, J,—The High Court is entitled to satisfy 


itself, under Order XLVII, rule 4 2) (b), of the ° 


Civil Procedure Code, as to whether there was 
sufficient evidence before the lower Court, and 
whether such evidence has been properly appreciated 
by it in granting the application for review. B Bat 
NEMATBU v. BAY NEMATULLABU, “O0 BOM L. R. 444; 42 
B. 295 
— S. 5—Reriew, time spent in prosecuting, 
whether can be reckoned off—Reasonable diliyence 
and expectution of success. 

An application for review must not only have 
reasonable expectation of success bnt must also 
be prosecuted with reasonable diligence in order to 
justify an appellant in reckoning off the days spent 
in the prosecution of the review from the period 
allowed for filing the appeal. 

Where, therefore, the plaintiff’s suit was dismissed 
on 15th August 1914 and on the J0th November 
1914 he presented an application for review, which 
was rejected on 15th December 1914 withont issue 
of notice: 





Held, that the plaintiff-appellanf had not prosecut- 
ed his application for review with reasonable 
diligence aud was not entitled to deduct the time 
spent in the review proceedings in order to bring his 
appeal within time. P Aziz-cn-DIn v. BHAG Mab, 126 
P.W R. 1965 2 
S. 6, applicability of—C. P. Land Revenge 

Act (XVUI of -881), s- 69 (4) (D, suits under, 

whether affected by s.6 of Limitation dct. 

Section » of the Limitation Act prima facie applies 
only to period of limitation prescribed in tho 
Schedule of the Limitation Act. 

It does not, therefore, apply to a suit brought. 
under section #9, sub-section 4 (1) of the Central 
Provinces Land Revenue Act, the limitation for 
which is provided in the sub-section itself 
BALKRISHNA LAXMAN v BALA 
S. G—Transferee from minor, whether can 

take advantage of section. ï 

A purchaser of a property from a minor does not 
get by assignment the rights of Py person under 








4 


1060 , 
Limitation Act—I908—contd. 


disability ‘provided for by section 6 of the Limitation 
Act © BHAGABAN OHANDRA ~v ISHAN CHANDRA, 22 
C W N.83! 802 
S. 7. 

The general principle of law implied in section 7 
of the Limitation Actis applicable to the onse of 
reversioners, that principle bring that, if there are 
some persons in existence who are-adults who could 
have safeguarded the common rights of themselves 
and of others similarly situated, the fuilnre of the 
persons who are sui juris to litigate the right will 
start the cause of action not only against them- 
selves but algo against persons in similar circum- 
stances. Wi OHALLAGUNDLA VARAMMA vw. MADALA 

. QOPALADASAYYA, 85 M. L. J. 87; &8 L. W. 62; (1918) 
M, W. N. 461: 41 M. 689; 24 M, L, T. 115 202 
se 10, Sch. I, Art. 134, appli- 

cability of —Trustees of tenvple—Transfer of temple 
property for consideration— Suit to recover property 
~ Limitation applicable. 

The managors of a temple made a gift of the 
temple property to the predecessors of the defend- 
ants in consideration of the larter performing 
certain religious services at the temple Abont half 
a century after the date ot the gift the successurs 
of the donors sued the defendants for possession of 
the property, alleging that they were no longer 
willing to accept the services of the defendants in 
‘connection with the temple: z 

Held, (1) that the defendants were transferees for 
valuable consideration from: express trustees, the 
performance of services being the consideration for 
the gift and that, therefore, section 10 of the Limita- 
tion Act was not applicable to the case; 

(2) that the case was governed by Article 184, 
Schednile I, of the Limitation Act and that, therefore, 
the suit was barred by time. 

Per Batchelor, Ag. C., J—Section 10 of the Limita- 
tion Act is, in the main, designed to meet a snit 
brought for the purpose of folloning misapplied 
trust funds for the benefit of the trust, It does not 
apply to assign for valuable consideration from 

| express trustees. B RAMACHARYA VENKATRiMANA+ 
CHARYA V. SHRINIVASACHARYA VENKATRAMANACHARYA, 
20 Bow. L R. 441 19 
—— S. 14 14, 116 

S. [5—Stay of execution, partial, parioa of, 
exclusion of, 

A. partial stay of execution, e g, a stay of execution 

in respect of a particular prope.ty against which 
execution is sought, amounts toa stay of execution 
within the meaning of section 15 of the Limitation 





-ø Act, sothatin computing the period of lHmitation 


prestribed for an application for execution of a 

decreo, the time during which the execution of the 

decree has been partially staved should be excluded. 
U B NACHIAPPA Crerry v. MAUNG Pr, 3 U.R R, 

( 918) 73 399 
© aee S, 18 . 221 
; S». I9— Acknowledgment of liability by ım. 

plication, 

An acknowledgment of liability which operates to 
sive limitation under section 9 of the Limitation 

ct may be express as well as implied 

The assignee of a subscriber to a chit fund wrote 
to the managerefthe fund asking for payment of 
the subscription amount duc to his assignor. The 

* 
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manager replied: “You have not shown me the deed 
of assignment under which you make the claim. 
Further [ have been issued an injunction order 
prohibiting me from paying the amouns to any- 
body A third porty named Sundara Row has sent 
me anotice that the amount was due to him...you 
are informed that you must send me tho amount, of 
subscription and 1 cannot give you credit for 
anything:” 


Heid, that the letter amounted to an acknowledg- 
ment of liability. Wi Sussa Rao w. PARASITRAMA 
Parrar, 34 M. L. J. 551 `~ 873 


S. 19—Acknowledament of liability, nature 
of— Recital in  sale-deet that certain money 
should be “paid to mortgagee, whether, amounts 
lo acknowledgment of mortgagee’s 1ight to take 
possession, 


The acknowledgment to which section 19 of tho 
Limitation Act refers must be an acknowledgment 
of liability in respect of the right claimed though 
it need not specify ever. cons quence of the thang 
acknowledged. 


The right acknowledged must be of the same 
description nas tho right which is the subject of the 
Stub. i 
A recitalin a sale-deed thata sum of money has been 
left with the vendee to pay off a mortgage executed 
by the vendor, does not amount to an acknowledg- 
ment of the right of the mortgagee to obtain pos- 
session of the mortgaged property so as to enable 
the mortgagee toclaim that limitation for a suit for 
possession began to run from the date of the sale- 
deed. O KENI Manno vi BIR Ban Bing, zi O C. 
151 8132 

Sa 20 -Payment by debtor to creditor, 
without directions as to ils appropriation, effect of 

—Jamitation, fresh, starting point of. 

A debtor paid a certain sum on a certain day to 
his creditor without declaring whether it should be 
appropriated towards interest or principal but with 
knowledge that according to the usnal practice the 
payment would be appropriated to the interest 
then due: 

Heid, that the Court should have drawn ihe 
inference. that a payment so made with the know- 
ledga that it would be «ppropriated to interest, was 
made with the intehtion that it shonld be so anpro- 
printed, so as togive a fresh starting point to limita. 
tion under the provisions of section “0 of the Limi a- 
tion Act, 
Roy 


—— S, 26 327 
m §. 26, applicability of, to village path- 
way. 

Section 28 of tha Limitation Act has nothing todo 
with an ancient village pathway used by the inhabi- 
tants of a particular vilage from time immemorial. 
C NAGENDRA Nara Mazoypar v BANWARI Lan 


Dis 
S. 23 Faerment -Right to supply of 
water fron natural stream, whether can be ac- 


quired 9 i 
A right of easement to the supply of water from 





a natural strean cm be acynire l ander section 5 or 


the Limitation Act by continuous user as of right fos 
s 


Siva KUMARI DEDI ù. BISWAMBHAR . 


AX 


Vol. XLVI] 
Limitation Act—I90Q08—conta 


more than twenty years prior to suit. P ABDUL 
RAHMAN V. \ UHAMMAD ALAM, 57 P. R. 1815; 180 P, 
W. R. 1918 441 
S., 26 - Easement - User for 19 years and 

6 months, whether sufficient to establish mght of 

easement—-Ubatruction acquicsced in oor less than a 
e year, effect ef Hu;lanation to section ‘, const: uc- 

tion of. 

- Plaintiff brought a suit fer an injunction restrain- 
ing the def ndant from iuterfering with his right 
to enjoy the use of a watercourse Jt was found 
that the suit was brought after the expiration: of 
20 years from the date ofthe commencement of the 
enjoyment of the right and within one year from the 
date of the obstruction by the defendant and that 
the period of 20 years ended within 2 years next 
before the instiimtion of the suit. The plaintiff had 
enjoyed the right for 19 years, 6 months and-19 days 
at the time of the obstruction: 

Held, (:) that though the enjoyment was only for 14 
years, 6 months and :M days the obstr. ct-on acquiesced 
in fo: less than one yeat must forthe purposes of 
calculating the period of zu years be ignored and 
that the plaintiff must be taken to have established 





_ his right of easement: 


(2: thatan easement can be acqnired after an 
enjoyment of 19 years and a fraction and the period 
of 20 years prescribed by section 26 is accordingly 
curtailed by the explanation, FP Sawan SINGH v. 
CHATTAR SINGH, 45 P., R. 19.8 
S. 28 . 569 
S. 29 588 
Sch. I, Art. 44— Swt to set aside 

sale by guardian of minors property—Limi- 

tation. s 

A snuit to seb aside a sile ofa minors property, 
effected by his mother who waa his natural enardian, 
brought more than three years after the minor's 
attaining majority is barred unda Article 4+ of 
Schedule I of the Limitation Act. B Laxwava 
Hucaapra Nasiprpr v. Racuappa CHANBAS PPA 
KaRVEERSHETTI, 22 Hom L. R 408 

m Arts, 62, 9/—Suit by vendee 
against vendor for refund of purchase-money under 
contract of sale void ab initio~—Limitation. 

Ifa contract of sale between two parties is void 
ab initio and is not m rely voidable, then a suit 
brought .by the vendee against the vendor fora 
refund of the purchase-money is governed by Article 
62 and not by Article 7 of the Limitation Act. 











ee 














P Bora Ram v. Gurpis, 14 P. R. 19 8 26 
rt. 75 418 
Art. 97 26 





~ Arts, 80, 120 — Bond hypothe- 

cating cattle-—Suwit on bond, for enforcement of 

hypothecatton— Limitation applicable 

Where a bond hypothecates certain cattle as 
security for the loan and the creditor sues to enforce 
the bond asa lien on the cattle and doas not ask for 
a personal decree against the debtor, the limitation 
applicable to the suit is that contained in Agtivle 20 
of Schedule I of the Limitation act. A Droxr 
Nanpanv GAPUN, IG A. DJ 4u e 373 
— Art. 83—Suit for recovery of 
value ef goods supplied by commission agent— 
Limitation, 
À guit for e ecovery of money due on account 

. 


e 
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of the valne of goods supplied Ly the, pluintiffs as 
coutuission ag. nts to uctendants, is governed by 
Article of sc edule | of the Limitation Act, 
P Saran Dian-istak Dass v DEVI DITTA AL- 





GORDHAN Bas ò rel Ro sre; PUP WLR iuis 
54I 
Sch. I, Art. 95. 867 
m OES, 


P12, IGI - Suit jor 
possession - Derendant claiming under ade ption— 
Limitation applicable 
Ovirer dicta Where a guit is brought for the 

possessiu, of immoveable property and the defend- 

ant holds under a title by adoption, the suit ig 
governed by Article 141 and not by Article 118 af 

Schedule Tof the Limitation Act. Pat SANDEO 


929 


n= AYE, 120 373 
m Art. 120—Deciaration of title, 
suit for-- Plaintif?s name omitted from Settlement 

Recurs -Limitation, commencement of. 

Pia vifs nam s as cosharers in certain lands 
lu, ag bop omitted from the Settlement Kecurds 
they Lieweout a suit for a declaration of their title: i 

Hela, wnat timitation under Article 20 of schedule 
lof:be imitation Act did not commence to run- 
again tihe plaintiffs from the dme of che omission 
of their uames irom the settlement Records but from 
tiie date when their title was challenged by the 
defendants C Hu-AN Mea v Nav. Mea. 796 


————— Arts. 120, 125—Hindu Law 
— Alienation by widow-——~ Declaration, suit far, by re- 
verstoner not born at dale of ahenation— Limitation 
— Cause of uction —Reversionary suits, nature of— 
Representative capaci y. 

4 snit by a Hindu reversioner for a declaration 
that an alienation by the widow is not binding on 
him, is barred under Article 1450f the Limitation 
Act whero it is found that the plaintiff was born more 
than, 12 year- after the date of the alienation. 

A reversioner appealing to the Court for the 
conservation of property docs so ina representative 
character 

Per Sadastva Aiyar, J. When a lindu widow 
makes an alienation voidable against the nitimate 
reversionary heir at her death or re-marriage, n 
single cause of action for a declaration of its invalid- 
ity arises at once to be availed of by the next 
presumptive reversioner by bringing a suit on 
behalf of the whole body of successivo reversioners 
till the opening of the reversion, and,in case the 
next presumptive reversioner, by collusion or gome 
other act, precludes himself from availing himself of 
that single cause of action, to bg availed of by tie 
next reversioner in order of succession and so on, 
the suit, whenever brought, being based on the samo 
single cause of action 

In the aforesaid events, Article 125 of the Limi- 
tation Actis the only Article applicable to a suit 
based on such single cause of action s 

Several causes of action do not ariso at different 
times to several reversrionors when each preceding 
reversioner has lost his right to bring and conduct 
such a suit through collusion or other similar apts, 

Where a new reversiorer comes into being for the 
first time by natural birth or by avoption. (a who 
gets preference, by modern Hind@ Law, in respect of 
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the status of presumptive reversionership over other 
persons whd, till then, formed the body of rever- 
sioners or (b) who becomes entitled to suc by reason 


of collusion between the nearer reversioner and- 


the alienee, a fresh cause of action does not arise in 
the new reversioner so coming into being as above 
entitling him to briog a suit for a declaration of the 
invalidity of the alienation. 

Per Coutts Trotter, J.—A representative rever- 


‘sionary suit which enures for the ‘benefit of the 


whole class of reversioners equally cnures to, 
their detriment. If a reversioner who is 
competent to do so, challenges an _ alienation 
unsuccessfully or fails to challengoit within tho 


Period allowed by the Law of Limitation, the result - 


ig binding on his successors in the reversion. i 


The meaning of the observation of the Privy Council 


in thé case of Venkatanarayana Pillay v. Subbammal, 
29 Ind. Cas. 298; 38 M 406 atp 414; 17 M L. T. 436; 
28 M. L, J. 585; 21 C L.J, 515; 17 Bom. L. R 468; 19 0, 
W. N 641; 2 L. W. 598; (1915) M. W N 555; 421. A. 
125 P.O,‘ about the right to relief existing in the 
reversioners in order of succession, is that such right 
exists where the claim is to possession, but the right 
%o a declaratory relief arises . simultaneously and 


- jointly in favour of ali the reversioners at the time 


of the alienation 

Per Seshagiri Atyar, J.—The observations of the 
Privy Council in the case of Venkatanarayana Pillay v. 
Subbammal, 29 Ind tas. 298; 8 M,406; 7 M. L.T. 
435; 28 M. L. J. 535; 21 C. L. 7.515: 17 Bom. L. R. 468; 
19 0, W. N. 641; 2 L. W. 596; (1915) M. W. N. 554; 42 
I. A. 125 (P. ©.), do not mean that the suit for 
declaration is not in respect ofa right common to 
a body of persons. The reference to rights existing 
severally may be explained as indicating that the 
remoter reversioners can themselves bo plaintiffs; 
“the order of succession” only suggests that itis not 
every remote reversioner who can come to Court 
without asking persons before him to undertake’ the 
task of getting their common right vindicated. Tho 
said decision lays down definitely that the rever- 
sioners as a body have a common interest and that 
the right litigated is n joint right. 

It is doubtful if the residuary Article 120 of the 
Limitation Act is applicable to suits by remote 
reversioners. Article 125, though applicable in terms 
only to presumptive reversioners, applies equally to 
suits by remote reversioners who have the conduct of 
the litigation for the benefit of persons entitled to 
recover the property when the succession opens In 
enacting Article 125 the Legislature must be deemed 
to Wave. considered it sufficient to give this extra- 
grdinary relief of declaration to persons alive on the 
date of the alienation. Wi CHALLAGUNDLA VARAMMA 
u. MADALA GOPALADASAYYA, 35 M L.J. 5738 L.W. 
62; (1518) M. W, N, 461; 41 M. 659; 24 M. L, T. 115 

202 

Sch. I, Arts. 120, 141—General 

e Clauses Act (X of 1897), s. 3 (25-—Immoveable 

property, sale-proceeds of, nature of Suit to recover 

moveuble property substituted for immoveable pro- 
perty Limitation. 

A claim for the proceeds of what was once immove 
ale property but has been substituted by moveable 
property cannot be regarded asa claim for immove. 
able property orgny interest thercin or any benefit 
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arising from land and is governed by Article 120 of 
Schedule I of the Limitation Act. Pat Rapya 
Krisuan Rat v. NAURATAN Lat, 3 P. L. J. 622 

627 
ann AYE, TSO, whether applies to 
such a suit, i , 

Article 180 of the Limitation Act can have nb 
application’ toa suit for the assessment of land 
presumably liable to be assessed. In such a suit the 
circumstance that rent has not in fact been ‘paid for 
more than twelve years before snit is not per se 
sufficient to support a dec:ee of dismissal, becawke 
the right to have rent assesacd must continue sọ 
long as the relationship of landlord and tenant 
continues, © DHANANJOY MANJHI v. UPENDRANATIH 
Den, 22 © W, N. 685 8 
m APE, 132 479 

manara Art, [32—ortgage on loan of 
rice-~-Surt to enforce mortguge— Limitation applicable, 

On the loan of a certain amount of rice, the 
borrower executed a mortgage bond which provided 
that if the rice was not repaid according to the kist 
in the bond, the lender would be competent to realise 
money at the rate of Rs 6 per map of the rice by the 
sale of the mortgaged properties: 

’ Held, that the suit’ to enforce the mortgage was 
& guit to recover money, and not rice, charged on 
immoveable properties and that, therefore, Article 132 
of the Limitation Act applied toit © SRIPATI Lab 
Durt v, Sanat CHANDRA Monpan, 22 O. W.N. 790 


78 

T Art. 134 19 
ane aaa AT, 141 627 
ee APE, 141 929 
— Art, 142—Chaukidari chakran 





lands, resumption 0o,—Vatnidar, suit by, for possession 

of resumed lands—Discontinuance of possession— 

Limitation. 

Where a patnidar is in possession of chaukidari 
chakran lands through receipt of the services peor- 
formed by the chaukidars, such possession is dis- 
continued on resumption of the lands, inasmuch as 
the services cease to be performed; so that a suit 
by the painidar to recover possession of the resumed 
lands brought more than twelve years after the 
date of the resumption is barred by time under 
Article 142 of Schedule I of the Limitation Act. 


C MOHENDRA Natu Sow v. RAJANI Kanta Sow 895 


Art. 142—symbolical possession, 
effect of. 

In a suit for recovery. of possession of land on 
declaration of tide, if the plaintiff alleges in his 
plaint a previous possession and a subsequent dis- 
possession, the burden is on him to prove possession 
by himself or his predecessor-in-interest within twelve 
years of the date of the suit. 

Symbolical possession in execution of a decree is of 
no avail except against the actual party to the suit 
or to the proceedings*in execution. © Sarısu 
CnaNDRA v. Broso GopaL Dutta, 22 C, W. a EYI 
emna a A Ea 1 44 Tnterest in immoreable 

property—Right to receive duzs from tenants—dd- 

verse possewion-—Collection of dues 

The right of a landlord to demand and receive cer- 
tain dues, e. g., parjot, charai, and charsai, from persony 


. 
9 
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whooccupy or use landin the village in one way 
or another must be deemed to be an interest in 
immoveable property within the meaning of Article 
144, Schedule I of the Limitation Act 

Where a stranger has been collecting these dues 
adversely to tho landlord during a series of years, it 
és not possible to argue that because in one particular 
year no collection of one or other of the items was 
made, or because in some of the years the full 
amounts of the dues were not collected, 
the adverse possession of the stranger was not 
egclusive, especially where the landlord has made 
no collections at all during those years. 
SHEORAJ SINGH v, Desr Bakusn SINGH, 210, he 





Sch. |, Art. 164-——-Ex parte decree, ap- 
plication to set aside—Applicant’s want of knowledge 


“awae. 


of decree—Burden of proof —Revision—High Court,. 


interference by, 

In an application to set aside an er parte decree 
the burden of proving want of knowledge of the 
decree within 40 days of the application is on the 
applicant. 

Where, therefore, an application to set aside an 
ex parte decree was dismissed as time-barred, the 
first Court holding that the defendant had not proved 
his want of knowledge of the decree within 30 days 
of the application, but was allowed in appeal by the 
District Judge who considered that it was for the 
plaintiff to show that the defendant had knowledge 
of the decree: 

Held, \1) that as the defendant had failed to prove 
that he had obtained his knowledge of the decree 
within 30 days of the application, his application 
must be dismissed: i 

(2) that the District Judge had misunderstood 
and misapplicd the law and had thereby committed 
a material irregularity in tho exercise of his juris- 
diction; 

(3) that as the misunderstanding of the law by 
the District Judge had resulted in a totally erroneous 
decision there were sufficient grounds for interference 
in revision. P Suguru Mat-Harcwaran Das v. 
SHam Lat-Goxan Cand 77 


— Arts. 165, 181—£xecution 
—Application by judgment-debtor to recover pro- 
perty delivered to decree-holder in eucess of decree— 
Linutation. 

An application by a judgment-debtor to recover 
possession of immoveable property of which he has 
been dispossessed by the decree-holder in excess of 
the decree falls under Article 181 and not under 
Article 65 of the Limitation Act. U B MANG THA 








v. Ma Pyu, 3 U. B. B. (1918 79 2 
— Art. 182 107 
Art. [82 — Decree against 


several defendants—Appeal by two defendants, 

dismissed with costs Appellate decree, execution 

of Limitation. è 

One 5. obtained a decreg jointly against D, K. and 
several others. D. and K, appealed tethe High Court 
and their appeal was dismissed with costs against 
them. Pn execution of a decree which D. heid 
against §. he attached the decree obtained by 8. in 


the first Court and by several executions realised 
. . 


4 
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the whole amount due under it from the judgment- 
debtors other than K. and himself ‘8. became an 
insolvent and & purchased his assets including the 
decrees obtained by S. G. then sought to execute the 
decrees: 

Held, ıl) that the decree obtained by S, in the 
first Court having been fully executed by D., G. could 
not recover anything under it; 

:2) that no previous application baving been 
made to execute the High Court's decree for costs 
against D. and K, @’s application was barred by 
limitation. A Guenamw Moiivppin Kuas r DAMBER 
Sinau, I6 A L J. .09; 40 A. 206 669 
-——— Sch. I, Art. 182—Step-in-aid of execu- 

tion—Apptication for transfer of decree to Court of 

Native State for execution, whether saves limitation. 

A well-founded application to a British Court io 
transmit its decree for execution to a foreign Court 
which has agreed to execute decrees of British 
Courts, is an application to take a step-in-aid of 
execution within the meaning of Article 142 of 
Schedule I of the Limitation Act ande operates te 
save limitation. B JANARDAN Govino KARGUPPIKAR 
uv. NARAYAN KRISHNAJI KARGUPPIEAR, 20 Bom, L, R 
421 


5 
Art. 182 (6)—~ ‘Date of issue 
of notice”, meaning of. 

The words “date of issue of notice” in clauso (6) of 
Article 182 of Schedule I of the Limitation Act mean 
the date of the order of the Court directing that notice 
should go, and not the dateon which the notice is 
signed or actually leaves the Court. A KALIRA BAXSI 
SINGH v, RAM CHARAN, 16 A. L. J 633 584 
Lunacy Act (IV of 1912) 69! 
Madras District Municipalities Act 

(Mad. Act IV of 1884), Sa 53— Profession 

tax, liability for—Company, having chief office at one 

port, and executing shipping orders through that 
office at another pert, liability of, to tax at both 
places—Carrying on of business, what amounts to— 

Contract for beoking—Duty of Court to look to sub- 

stance of transaction, 

Where a Company which has ahead office at one 
place, whero it pays profession tax, also carries on 
subsidiary business in another Municipal town 
through an agent who does not, however, act independ- 
ently and except under instructions from the head 
office, the Company isnot Hable to be assessed to 
profession tax at the latter place. 

A merchant does uot exercise his trade or calling 
in every place where he hascustomers, If all that 
a merchant does in any particular place is to solicit 
orders he cannot be said to exercise or carryn his 
trade in that place, what is done there being omly 
ancillary to the exercise of that trade. ° ` 

Itis the duty of a Court to look at the question 
Lroadly and in substance rather than fix on some 
small incident in the conduct of the business and say 
that because there is a feature of business which 
involves the Company entering into some cont fict 
within a particular jurisdiction, it carries on 
business there. 

Plaintiffs, a shipping Company registered in 
Glasgow, owned a line of steamers plying between 
English ports and the East. Their chief office in fndia 
was in Madras, where they were represented by 
Messrs. Gordon Woodroffe and Cagand where they paid 
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profession tax. They we-e also represented at 
Cocanada by Wessrs Ripley and Co. whose 
functions wers to disburse the plaintiffs’ steamers at 
Cocanada, negotiate with shinpers for shipment of 
their cargo on plaintiffs’ boats and receive puaymont 
by commission. The arrangements for shipping were 
made by Ripley and (o. through G.rden Wood- 
roffe and Co. at Madras, the booking spaco was 
made by order of Gordon Woodroffe and Co. 
and bills of lading were signed by Ripley and Co: 
Held, that looking to the substance of the matter, 
the business of making contracts on behalf of the 
plaintif Company was carried on aud controlled in 
Madras and that the activities of the '.ocanada 
agents did not constitate a carrying on of business 
there ‘by the plaintiff Company so as to render them 
liable for payment of p ofession tax to the defend- 
ants, the Cocanada Municipality. WI GLAN ting 
STEAMERS, Lro v. MUNICIPAL Couxcit OF COCANADI, 
84 M. L J. 145 | 500 


Majority Act (IX of 1875),s.2 421 
Malicious prosecution-—Damages, suit 

for—Charge, false to knowledge of defend int - Malice. 

Defendant came into a vriminal Gourt with a 
story that was false from bezinning to end and false 
to his own knowledge and charged the plaintiff 
with certain “offences. Evidence was given in 
support of the charges but it was disbelieved and the 
plaintiff was acquitted: 


Held, -10 that the plaintiff was entitled to maintain 
a suit against the defendant for damages for malicious 
prosecution; 


(2: thatthe complaint being false tothe know- 
ledge of the defendant, the ' ourt was bound to infer 
malice from his conduct. A Potry LAGU Ram SARUP, 
16 A L.J 458 190 
—Damages, suit for—Discharge of ac: used— 

Prosecution by Police—Complainant, liability of—~ 

Malice, proof of. i 

ike discharge of an accused person is such a 
termination of the prosecution as entitles the 
accused to maintain an action for malicious pro- 
gecution _ 

If a complainant does not go beyond giving what 
he believes to be cerrect information to th Police 





- and the Police without further interference on his 


part think fit to prosecute, it would be improper to 
make him responsible in damages for the failure 
of the pros cution. But if the charge is false to the 
knowledge of the complainant if he misleads the 
Yolice by bringing suborned witnesses to support 
if if he influences the Police to assist him by sending 
an innocent man for trial before the Magistrate, it 
would be equally imp.oper to alloa him to escape 
liability because the prosecution has not technically 
Deen conducted by him. AS 
Before an action for damages for malicious pro- 
secution can be sustained, something more than an 
inference from the general circumstances of tho 
criminal case is necessary and it must be definitely 
ved either that there was malice or that there 
sesuch a wilfully false statement tothe Police as 
would justify an inference of malico U B Maune 
Po Lun v. Ma NYEIN; 8 U.B R. (1918) 67 337 
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Marumakkathayam Law — Muham- 
madan Law—- Moplas ir Burma, law applicable to—- 
Self-acquired property, devolution of 
The mere fact that a Mopla, a member of a Tarwad 

governed by Maroumakkathayam | aw, has lived for a 

short period in Kangoon will make no difference to the 

law applicable to him His estate will be dealt 
with in the same way asif he had lived continuously 
in his native country. 

The self-acquired property of a member of 4 
Tarwad governed by Marumakkathayam Jaw devol- 
ves upon the Tarwad on his death, L B SALIRA 
Usa v. MoopanataGata Amu 
Master and servant— Wrongful dismissal— 

Damages, measure of— Gross insolence, whether juMi- 

fies dismissal 

Plaintiff, au accountant in the defendant Company’s 
service, preferred certain charges of a criminal 
nature against the local manager of the Company. 
The manager, while preparing an answer to the 
charges, wanted to remove one of the Company’s 
registers from the office in order to show if to his 
Counsel. Plaintiff stopped him and told him that 
under the Articles of Associaticn of the Company 


he. could not show the Company's registers to, 


outsiders: 3 

Held, that the plaintiff’s conduct did not amount 
to gross insolence or insubordination so as to justify 
his dismissal by the Company 

“A servant who has been improperly dismissed 
need not wait till the expiration of the term for 
which he wasengaged to serve before bringing his 
action for damages. 

Though it is the duty of the servant who is dis- 
charged to seek employment, the onus rests on the 
person who denies his right to receive his wages 
in full to shew that he could have obtained employ- 
ment. L B Mounmers RUBBER PLANTATION Co. l tp. 
v. C. W. MITCHELL : 
WMaxim— In pari delicto, potior est conditio defend- 

entis, applicability of 424 
Mesne profits, suit for 743 
Minor, contract by—Rutification on attaining 

majorily, effect of-— Fresh consideration. 

Jn India an agreement by a minor is void and 
not merely voidable and as such it does not admit 
of ratification by the minor on attaining majority. 

A minor on attaining majority executed a mort- 
gage bond in favour of a creditor from whom he 
had borrowed various sums during his minority, for 
a consideration which represented the debts 
incurred during minority and alsoa fresh advance 
made atthe time of the mortgage: 

Held. that the mortgage was enforcible only to 
the extent of the fresh advance. notwithstanding 
the fact that the wlole consideration stated in the 
mortgage was handed over to the mortgagor who 
then returned the portion which covered the old 
minority debts © NARENDRA Lat Kagan v. HRISHI- 
KESH MUKHERJEE 
— , whether can repudiate act of guardian. 

It is always open tv a%ninor to repudiate the act 
of his guardian if if can be shown that the act was 
clearly ilegal. Pat Sarapa Prasan TEJ w. TRIGUNA 
Cuaran Roy, 3 P L, J. 445 - ` 11 
Mistake °¢ 566 
--Deree made under mistake, quit ta set 
aside, maintuinability of—Money paid under com- 
gulsion of legal process, whether can be recovered, 


“4 
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To warrant a Court in granting relief on the 
ground of mistake, ib ought to have regard to the 
principles which guided the Courts of Chancery in 
England in granting relief in such suits prior to 
the Judicature Act of 1876, and which principle still 
prevails 

Whore a decree has been procured by some 
grave mistake so as to vitiate the whole character 
of the decree, and to permit its execution woald 
amount to an abuse, the Court has power to rectify 
the error or mistake upon which the decree is 
forded in an independent suit. To hold otherwise, 
would be contrary to the elementary principles 
of natural justice coupled with equity and good 
conscience. 

Where, however, a Court has jurisdiction to 
pronounce a decree and some mere irregularity or 
error arises in the drawing up of the decree that, 
of necessity, does not justify the Court in granting 
relief ina subsequent suit to rectify the mistake, 
though it might afford some ground for supporting 
an application for review, 

If money is paid under compulsion of legal 
process it cannot be recovered as money had and 
received unless it was realized by fraud or some 
unconscionable dealing onthe part of the decree- 
holder or under adecree obtained by mistake if 
the mistake was of such a character as equity 
would relieve against, 

Plaintiff, a puisne incumbrancer of certain 
mortgaged property, was, impleaded as a 
party to the mortgage suit brought by the mort- 
gagee and was served with notice. He failed 
to appear and a decree was passed against him 
ex parte making him personally liable for the balance 
of the mortgage money which might remain 
unrealised after the sale of the mortgaged property. 
In the course of several executions, the decree. 
holder realised acertain amount of money from 
the plaintiff without protest onthe latter’s part. 
The plaintiff subsequently brought a suit to recover 
the amount paid by him in execution on the 
ground that as a puisne incumbrancer he could 
not be made personally liablo under the mortgage 
decree, and that the decree was in that respect 
erroneous: 

Held, (1) that the decree was one made by a 
Tribunal having jurisdiction to make it and con- 
tained a mere error; 

(2) that the plaintiff had been guilty of laches, 
negligence and carelessness and had acquiesced in 
the decree, and that, therefore, he was not entitled 
to have the decree rectified in a subsequent suit 
and to recover the money paid under it. Pat 
SREENATH Das vV. GHANASHYAM NAIK, 3 P.L. PH 


Money paid under decree, when can be 
recovered—Decree, whether must be set aside—Suit 
to set aside decree barred by limitation—Suit to 
recover money, maintainability of. š 
Money paid under a compulsion of legal process, 

which is afterwards found not to have, been due, 

cannot be recovered back as money had and received. 

Money paid under a decree or judgmeht cannot 

be recovered back in a fresh suib so long as the 

decree or judgment under which it is paid remains 

in force, The decree or judgment must be éaken 
? 
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as subsisting until it is reversed or superseded by 
some ulterior proceeding. 

Where the decree sought tobe set aside by the 
plaintiff, remains intact and cannot be set aside on 
account of the suit being barred by limitation, the 
money paid by the plaintiff to the defendant in 
excess of the sum due in pursuance of the decree 
cannot be recovered. Pat UPENDRA CHANDRA SINGH 
Y, A. B. CHIODITTI 
Mortgage by conditional 

whether “gale” 
Mortgage —Decree absolute, 

after expiry of period of 
validity of—Notice 
effect of. 

A suit will not lie to set aside a decree absotute 
for sale ina mortgage suit merely upon the ground 
that the decree was obtained after the period pros 
vided by the law of limitation, nor can such a suit 
succeed merely upon the ground that no yotice was 
given to the mortgagor of the mortgagee’s appli- 
cation for decree absolute. Such a notice is not 
required expressly by the provision of any Statute, 
and the failure to give the notice does not, therefore, 
affect the jurisdiction of the Court, 

If, however, an application is made to set aside 
the decree absolute within thirty days of the date 
upon which the mortgagor comes to know of the 
sale onthe ground that he had no notice of the 
application for a decree absolute, the Court hag 
inherent power to set aside the decree. Pat Buaica 
PARIDA v. GANNATH KBANDAI 
Decree directing possession to be given to 

mortgagee—-Sale of mortgaged property, validity of. 

A. decree in a mortgage suit provided that possess 
sion of the mortgaged property was to be made over 
to the mortgagee on acertain date in the event of 
the mortgagor not paying tothe mortgagee a fixed 
sum together with the costs of the suit before that 
date. The mortgagor having failed to pay to the 
mortgagee the fixed sum. and the costs before the 
said date, the mortgagee applied for delivery of 
possession of the mortgaged property and possession 
was delivered to him accordingly. Thereafter he 
applied to the Court for realization of the costs mene 
tioned in the decree, For that purpose the Court sold 
the mortgaged property in his possession: 4 

Held, thab the sale was void, inasmuch as the excut. 
ing Court had no authority to order the sale, for which 
there was no provision in the decree. O Suzopare 
SHAH LAL U. ASSESAR Sines, 6 O. Li J. 179 
, equitable—Deposit of title-deeds, effect of. 

A mere deposit of title-deeds with a Banker @r a 
Chetty is ambiguous and may be either for custody 
or by way of mortgage, andthe ambiguity is not 
eliminated by showing thatthe depositor isalso a 
debtor of the depositee. Le B Mansa Bros, v. Sate 
LAYJEE j 609 


sale—Foreclosure, 


application for, 
lımitation— Decree,” 
to judgment-debtor, want, of, 








by guardian without sanction of Oourt— 

Sale, subsequent, with sanction of Court —Mortgagee, 

position of. 

Plaintiff obtained a mortgage ofa minor’s prow 
perty from his certificated guardian without the 
sanction of the Court, The money lent by the mort- 
gagee was spent by the guardian &r the minor's 
penefit. The property was subsequently sold by the 
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guardian to the defendant with the sanction of the 
Court. Plaintiff sued the purchaser andthe guardian 


to enforce the mortgage: 
Held, (L) that the property passed to the purchaser 


“unaffected by the inchoate right of the plaintiff; 


(2) that the proper decree to be given to the 


`- plaintiff was that the mortgage money was liable to 


be re-paid personally by the guardian, C RAJANI 

“KANTA Roy v. MANMATHA Nata NANDI 665 

by Hindu widow and neat reversioner, decree 

“ upon —Ewecution—Objections by widow disallowed 

£m Death of widow —Reversioner substituted as rte- 
presentative, whether can raise same objections, 

A Hindu widow in possession of the estate of her 


husband and the next reversioner jointly executed ’ 


a mortgage bond. A decree was obtained on foot of 
thé bond against both the mortgagors and was put 
in execution against them. The widow alone raised 
‘certain objections to the execution, which were dis- 
‘allowed. After the death of the widow pending 
‘execution the next reversioner, being substituted in 
‘her place, raised the same objections: 

Held, that the reversioner was competent to re-open 


” the matters settled by orders made prior to the death 


of the widow, as after her death he became, as the 
heir of the last male owner, fully clothed with all 
‘the rights of a proprietor, whereas before the death 


- * of the widow in possession he had a mere contingent 


interest which might never come into being. C 
Upit Narayan JHA V. JASODA Sanun Karan, 270. 
L. J. 576 469 
-~~ —Inlerest payable in paddy—Mortyage, 
nature of—Contract A.t (1X of 1872), s. 74—In- 
terest, penal rate of, how to be dealt with. : 

A suit to enforce a mortgage for a certain sum of 
‘money on which the interest is payable in paddy is 
‘a suit to enforce å chargeof money onimmoveable 

property. 
: -À penal rate of interest on a mortgage bond may 
-be reduced but should not be wholly disallowed. 
-C HRISHIKESH SINGH v. LAKHI Narain Sinan 38 
‘oven Of muafi zabti sarkari—Mortgage decree, sule 
in execution of-—Mortgagor, claim of, as proprietor 

——-Revenue papers, entryn, as tenant—Mortgagee 

obtaining formal possession—Application for muta 
< tion, rejection of—Possession, suit for—Mortgagor, 

whether entitled to plead that his interest was not 
saleable, : 

A muafi sarkari owred by D having been resumed 
by Government becams muafi zabti sarkari. D. sold 
chalf of it while the other half passed to his heir the 
‘Mefendant, who sold half of his own share and mort- 
gaged the other half to the plaintiff. Ds interest in 
thé®land being admittedly that of a proprietor, the 
plaintiff brought a suit against the defendant on 
the mortgage and obtained a decree for sale. In 





_execution, the defendant pleaded thatthe property 


was ancestral; it was, therefore, sold by the Collector 
and purchased by the plaintiff. The defendant 
was not recorded in the khewat as proprietor of the 
mortgaged land but as tenant, the entry being ‘sir 
khud.’ The plaintiff having obtained formal posses. 


sion of the land applied to the Revenue Court for . 


he removal of the defendant’s name and for the 

entry of his own name in the jamabandi. The 

defendant pleagled that the Jand being his sir he 

had acquired an ex-proprietary interest as tenant - 
e 
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therein. The Revenue Court rejected the plaintiff’s 
application, whereupon the plaintiff brought a suit 
asking for a decree for maintenance of possession or 
in the alternative for recovery of possession. 
The defendant pleaded that his original interest 
in the land was that of an occupancy tenant, that that 
interest was not transferable and that the plaintiff 
acquired no title by the sale: 

Held, thatthe defendant’s’ plea, that his original 
interest in the Jand was not saleable according to 
law, ought to have been raised in the course of the 
previous civil suit on the basis of the mortgnge, 
and that not having raised it then he was precluded 
from raising it in Lhe present suit, A Deoparr SINGH 
y, RAM CHARRITTAR JATI, 16 A. L. J. 557 
—Puisne mortgagee, liability of, to discharge 

burden created by mortgagor subsequent to his 

mortgage. 

A mortgagee cannot have his rights, created on the 
date of his mortgage, impaired by any subsequent 
act oragreement of the mortgagor to which he is 
not a party. 

The plaintiff took a mortgage for Rs. 200 on 18th 
February 1906. On 27th May 1909 defendant also took 
a mortgage from the same mortgagors over the 
same property. On the 20th December 1909 accounts 
were made up between the plaintiff and his mort- 
gagors and the plaintiff took a fresh mortgage for 
the amount of Ks, 800 found due on his mortgage. 





On ihe 18th February 1918 the defendant brought ` 


a suit for foreclosure on his mortgage impleading 
the plaintiff as a subsequent mortgagee, but the 
latter elected to fall back on his mortgage of 1906 
and was consequently discharged. Defendant obtained 
a foreclosure decree and became the owner of the 
property. On the Ist December 1905 the plaintiff sued 


_to enforce his prior mortgage of 1906 and claimed 
Rs. 600 as due to him, using the acknowledgment 


made in the subsequent deed of 10th December 1909 
as the basis of calculating interest under the rule of 
Damdupat: 

Held, that as the mortgagors entered into a fresh 
contract with the plaintiff after the execution of the 
mortgage of the defendant, who was not a party to 
thefresh mortgage executed in favonr of the plaint- 
iff, the additional burden created by that mortgage 
could not be imposed upon him and that he was, 
therefore, entitled to redeem the property upon 
payment of Rs. 400, 2. e., Rs, 200 principal and Rs. 200 
interest on the basis of the mortgage of 1906. N 
JAIRAM v. DEBIDAYAL SURAIPRABAD 789 
— Subsequent deed executed by mortgagor in 

javour of mortgagee—Transfer of mortgaged property 

— Redemption, suit for, by transferee—Transferee, 

whether bound to pay off both deeds. 

Where the executant of a deed of mortgage exe- 
cutes a subsequent simple deed, by which he creates 
a personal covenant noi to redeem the mortgage 
until he satisfies the fmount due on the subsequent 
deed, such a covenant cannpt be enforced against 
a, suBsequent transferee of the mortgaged property. 
But, where the subsequent déed pledges as security 
the propefiy already mortgaged, the effect is a 
consolidagion of the two mortgages, anda subse- 
quent transferee must satisfy the amount due on 





both as a condition precedent to redemption, O 


JANG BAHADUR v, Matapin,6Q.1.5,159 , 
4 


wY 
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suit—Floating charge—Receiver, appointment 
of, without entering into evidence, validity of. 

The defendant mortgaged to the plaintiff by a docu- 
ment in the English form certain premises, and the 
good-will and the stock-in-trade in the business carried 
on therein ware pledged by way of a floating charge to 
sequre the money that would become due from the 
mortgagor to the mortgagee. The mortgage contained 
a proviso that at no time during the continuance of 
the security would the mortgagor permit the stock- 
in-trade to fall below a certain value. Default 
having been made inthe payment of interest, the 
floating charge matured, and the mortgagee instituted 
a suit to enforce the floating charge and applied to the 
Court for the appointment of a Receiver in order 
to preserve the stock-in-trade and to prevent the 
assets including all the actionable claims relating to 
the business from being lost to the mortgagee. ‘The 
Court, without taking, any evidence, appointed a 
Receiver after offering to allow the mortgagor to 
remain in posession on giving proper security: 

Held, that the appointment was valid and proper. 
C HARDWARIMCLO DIBICHAND v. LACAMANDAS PURUK 
CHAND 38 





suit-—-Person claiming paramount title, 
whether necessary party —Paramount title, question 
of, whether can be decided—Res judicata, 

In a guit brought by a mortgagee to enforce his 
mortgage a person Claiming a title paramount to the 
mortgagor and the mortgagee is not a necessary 
party, and the question of the paramount title cannot 
be litigated in sach a suit. 

S. mortgaged 4 biswas ofland to M and subse- 

‘quently mortgaged one biswa out of the four to L M. 

brought a suit on his mortgaga in which he implead- 
ed L. asa defendant. ‘The latter did not appear, 
but 3. objected that three biswas out of the four 
biswas mortgaged by him belonged to L, and that 
he had no right, therefore, to mortgage those three 
biswas to M. The Court held that 9, was ostopped 
from pleading that the whole four biswas did not 
belong to him and passed a decree for sale of the 
whole land. L. then brought a suit for a declaration 
of his title to the three biswasof land and that the 
mortgagee had no right to sell those three biswas: 

Held, that L. was not precluded from setting up 
his title to the three biswas inasmuch as he had not 
been impleaded in the mortgage suit as a person 
claiming paramount title but only asa subsequent 
mortgages of one biswa of land, and that his title 
to the other thrae beswas was neither setup by him 
nor could it be decided in that suit. A GOBARDHAN v. 
Manna Lat, 16 A. L. J. 639 

, usufructuary—Mortgazgee refusing to give up 
possession — Ejectment, suit for, maintainability of— 

Mesne profits, separate suit for, whether Lies, = 

A mortgagee whose 1ight to possession is ungon- 
ditionally and automatically determined by the 
terms of the contract, cannet claim to remain in 
possession thereafter in spite of demand by the 
mortgagor. In such a*case the mortgagor cay main- 
tain a suit for ejecfment against the mortgagee. 

In 1885 plaintiff's father mortzage% certain land 
to the defendant. Forthe satisfaction of the balance 
due on the mortgage, he executed, in 1891, a lease 
for 14 years In 1893 fora fresh advance he granted 

<a further term of three years to come inso force 
® 


e 
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after the expiration of the previous lease. The lease 
expired in 1907-08 but the defendant refused to give 
up possession, and the plaintiff brought a suit to 
eject the defendant in 1908. In that suit it was 
held that the documents of 1891 and 1898 wero 
usufructuary mortgages, and the suif was decreed. 
The plaintiff then brought a guit to recover mesne 
profits accruing after the date of the previous suit: 

Held, that the previous suit being a suit for 
ejectment and not asuit for redemption, the present 
suit for mesne profits was not barred WN PARAMSUKH 
v. YADOJI : 743 
Motor Vehicles Act (VII of 1914), S. 

I I —Rules framed by U. P. Government under Act, e 

r. 12, cb. (1), requirements of —‘Front portion of 

vehicle,’ meaning of. 

All that rule 12 of the rules framed by thee U, 
P. Government under section 11 of the Motor 
Vehicles Act requires is that there must be affixed 
on each side of the front portion of the vehicle a 
lamp showing a white light in front, The words 
‘front portion’ in clause (a) of the rule mudi, be read 
as contradistinguished from the rear and the back of 
tho vehicle mentioned in clanse (b), 

The ‘front portion’ of the vehicle does not mean 
the extreme end of the bonnet or the extreme end 
of the front portion, The front portion is the portion 
which is outside the seats and the steering wheel, , 
A Monaxap Sarp v Empsrog, 16 A. L. J. 623; 19 
Cr. L. J. 860 1004 
Muhammadan Law —Kazi, office of, whether 

hereditary—Grant to Kazi, construchon of—Grant, 

whether heritable and divisible — Presumption. 

The office of Kaziis a public ofico of high repute, 
but ib is not hereditary, though its devolution often 
follows a line of inheritance. 

Where a grant is made to a personas Kazi of a 
place, the presumptionis that the primary purpose 
of the grant is to furnish emoluments for the office 
of the Kazi, and the mere addition of the words “for 
maintenance’ cannot be held to divert the grant 
from its maia purpose soas to make it heritabls 
and divisible. N MOHAMMAD JAFAR ALI v, MOHAMMAD 
ToraB ALI 





Marumakkathayam Law——Moplas in Burma, 

law applicable to 

Gift—Hiba bil-ewaz—Inadequacy of con. 

sideration, whether affects deed of conveyance in ccn- 
sideration of dower-debt. 

A release obtained by a Muhammadan husband in 
respect of the payment of dower due to his wife, is 
a sufficient consideration for a deed of conveyarfee 
executed by the husband in favour of the wife bye 
which certain properties are handed over to “her, 
Inadequacy of the consideration does not affect such 





adeed. C ABDUL Masip v. KHALIL RAHAMAN 355 





Maintenance—Apostacy of wife, 
effect of 





—Marriage— Cohabitation, presumption 
arising from. 

Provided that the conduct of the parties ba shown 
to be compatible with the existence of the relation 
of husband and wife, every presumption ought te 
be made in favour of mariage where there has 
baen, a lengthened cohabitation, especially in a case 
where the alleged marriage took Mace so long ago 
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that it must be difficult, if not impossible, to obtain 
a trustworthy account of what really occurred. 
Not.cohabitation simply and birth of a child, but 
cohabitation and birth with treatment tantamount 
to acknowledgment of the fact of the marriage 
and the legitimacy of the child, suffice to establish 
the marriage of the parents. N Monammap ALI KHAN 
t, SADJAT ALI Kuan 9] 
Pre-emption-— Shias—Property owned 
by more than two co-sharers—Custom—Wajib-ul-arz, 
entry in, value of. 

There is no right of pre-emption among Shias 

where there are more than two co-sharers in the 
a property sold. , 

In a pre-emption suit, in which the vendor and 
the’ plaintiff were both Shias, the plaintiff alleged 
in the plaint that there was a custom under which 
he, as a co-sharer with the vendor, was entitled to a 
right of pre-emption. The evidence in support of a 
custom was an extract from the wajib-ul-arz, which 
simply stated that in matters of pre-emption the 
rights were according to faith: 

Held, that the entry was too vague to prove a 

a custom of pre-emption in a case where the parties 
were Shias and there were several co-sharers in the 
property sold. A MUHAMMAD RAZI-UD-DIN v. RAGHU- 
BIR PRASAD, 16 A. L. J. 507 

Succession—Custom 679 

“ Noabad Taluk, whether permanently settled, 

A Noabad Taluk in Chittagong may or may not be 
a permanently settled one, C Asurar ALI v. KARM 
Aut, 22 0. W. N. 1025 
Non-~joinder of parties 648 
Novation of contract 586 
Occupancy holding, nen-transferable—Sale 

in execution of money-decree—Co-sharer raiyat, right 

of, to object to sale. 

One of several ratyats who jointly hold a non- 
transferable occupancy holding cannot object to 
the sale of a part of the holding in execution of a 
money decree. His objection must be confined to 
the extent of his share, © FELANI MONDALANI v. 
MUKUNDA Lat MANDAL 8 
Opium Act (I of 1878), S. 5, rules framed 

under—R. 38 (2), amendment of, effect of— Illegal 

possession of chandu—Amount of chandu which two 

persons may have in their possession collectively. 
a Under the amended rule 38 (2) of the rules framed 
under the Opium Act the amount of chandu which 
two or more persons may without a license at one 
time have in their possession collectively is limited 
‘tg one tola. This amendment has rendered un- 
necessary a decision on the conflict of the rulings 

* reported as Queen-Empress v. Salaru, 13 P.R. 1897 
Or., and Queen-Empress v. Wazir Sirgh, 10 P, R. 1901 
Cr. P RAM RAKHA v. EMPEROR, 15 P. R. 1918 Or; 22 
P.W.B. 1918 Cr; 19 Or, L. J. 6&6; 88 P.L R. 1918 46 
Orissa Tenancy Act (B. &O. Act Il 

. of 1913), sS. 154, 232—Nij chas land, 

* what is—Occwpancy rights, acquisition of—Tenants 
holding under kabuliyats—Ejectment. 
Section 154 ofthe Orissa Tenancy Act does not 
entitle a landlord toa declaration that certain land 
eis nij chas or the proprietor’s private land unless the 
jand was recorded as nij chas not only in the Fro. 
vincial Settlement but also in the settlement between 
the years 190R@nd 1912, 
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The provisions of sub-section (2) of section 232 of 
the Orissa ‘Tenancy Act make it clear that the Legis- 
lature, when they enacted that Act, meant to give 
effect to contracts made between landlord and 
tenant under which tenants conld be prevented from 
acquiring ocenpancy rights in land, provided the 
contracts had been made more than six years befere 
the commencement of that Act. 


Defendants were admitted into possession of 
certain lands under kabuliyats of the months of May 
and June of 1906. Under these kabuliyats the defend- 
anta entered into an express stipulation that after 
the expiry of the term they would leave the lands to 
the khas possession of the plaintiffs: 


Held, that at the time when these kabuliyats were 
executed, that is, more than six years before the 
Orissa Tenancy Act came into force, it was open to 
the defendants to contract that they should not 
acquire occupancy rights in the lands in their posses- 
sion, and that the express stipulation in the kabuliyats 
that on the expiry of the term the landlord should be 
entitled to khas possession of the lands, should be in- 
terpreted to amount to such acontract. Pat AKBAR 
ALI v. GOPAL Prasan Cuore, 8 P, L. J. 475 556 
———-— S. 232 l 556 


Oudh Laws Act (XVIII of 1876), s.9 
—Pre-emption—Member of village community— 
Rent-free grantee. 


A. mere rent-free grantee is nota member of the 
village community for the purposes of pre-emption 
within the meaning of section 9 of the Oadh Laws 
Act. O MURLI v. GAJRAJ SINGH, 21 0. C. L24; 5 0. L. 
J. 241 44. 





S. 1O7H—NMuatidar, acquisition of under- 
proprietary rights by. 

A mere muafidar or rent-free‘holder, however, long 
he may have held the muaf as such, does not thereby 
acquire the status of an under-proprietor, unless 
proceedings have been taken and the necessary 
declaration given by the Revenue Court under section 
107H of the Oudh Rent Act. O MURLI v, Gagra 
SinGH, 21 O. 0. 124; 5 O. L. J. 241 443 





S. I27—Mortgagor taking possession of 
mortgaged land as lessee and holding over, position 
of—Ejectment by notice—Jurisdiction of Civil and 
Revenue Courts. 

A mortgagor took possession of the mortgaged 
property as lessee from the usufructuary mortgagee, 
After the expiry of the lease he continued to be in 
possession and the mortgagee sought to eject him 
through the Rent Court by notice under section 127 
of the Oudh Rent Act: 


Held, that it being deubtful whether the mort. 
gagor was in possessiqn of the land as holding over 
after the lease or as proprietor who had usufructuarily 
mortegged his land and had? taken or retained its 
possession which, ifthe mortgage was a valid one, 
would have ebeen in the usufructuary possession of 
the mortgagee, the mortgagor could not be ejected 
through the Rent Court by notice underssection 127 
of the Oudh Rent Act. U PBR Monamman Nant 
v, MURLI DHAR, 50. L. J, 168 
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Partition suit, frame of—Hlection—Court-fee 
payable in partition suit in which accounts are 
claimed, 

In a suit for partition of joint family properties it 
is very proper for the plaintiff to include in his plaint 
the whole of his claim, that is to say the whole of 
the properties that are alleged by him to be the pro- 
perties of the joint family, immoveable properties, 


moveable properties and funds which according to 


him have resulted from the joint business carried 
on by memkers of the family on behalf of all. 

A suit for partition in which the plaintiff asks for 
separate possession of his share of the joint property 

nnot be treated as a suit for recovery of possession 
of immoveable property anda snit for recovery of 
possession of moveable property, so that the plaintiff 
cannot be put to his election as regards his claim in 
respect of moveable properties and his claim in 
respect of immoveables, 

The Court-fee properly payable on a plaint ina 
partition suit is Rs. 10 and where the suit includes 
alsoa claim for accounts in order to ascertain 
the amount of joint funds resulting from a joint 
family business, the plaintiff is entitled under section 
7 of the Court Fees Act to put an approximate value 
upon hisclaim in that matter, and should ib turn 
out in investigation that that Court-fee is insufficient, 
the course to be pursued is that laid down in section 
‘11 of the Court Fees Act. C Beni MADHAB SARKAR V. 
GOBINDA CHANDRA SARKAR, 22 0. W, N. €69 165 
Partnership—Suit for dissolution of partnership 

and settlement of accounts — Plea of previous settlement 

— Burden of proof—Death of one partner—Disaolu- 

tion by operation of law. 

Ina suit for settlement of partnership accounts and 
for appointment of a Receiver, the defendant pleaded 
that the partnership had been dissolved with the 
consent of all the partners on the 31st of January 
1913 when the accounts were gone into and that 
he was no longerliable to render accounts. It 
appeared that one of the partners died on the 28rd 
of June 1913: 

Held, (1) that the onus of proving that the partners 
had consented to dissolution of partnership on 3ist 
January 1913 and that the accounts had been settled, 
rested on the defendant whoon the evidence had 
failed to discharge it; 

(2) that the partnership between the parties was 
dissolved by operation of law on the 231d of June 
1913, the date of the death of one of the partners. 
P Sunpak SINGH v, DALIP SINGH, 118 P. W.R. 1918 


467 
Penal Code (Act XLV of 1860), s. 30 

—Account paper acknowledging liadility, whether 

valuable security. 

An account paper, which purports to be a document 
whereby a person acknowledges that helies under a 
legal liability, is a valuable security within the 
definition given in section 80 of the Penal Code. 
Pat Inu JOLAHA v. EMPEROR, 8 P. L. J. 886; 19 Or, 
L. J. 709 ° 293 
—— SS. 34, 147, 149, 302, 325, 326 

—Common object," proof of-—Ss, 34 and e149, scope 

of —Pi oof, absenceaf, effect of. 

Tn order to sustain a convictiow in a case of 
unlawful assembly the rule is that, the common 
object stated in the charge must agree in essential 
particulars with the common object established in 
the evidence. The language of section 34 of the 
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Penal Code is far more restrictive than that of 
section 149 and the Legislature clearly intended to 
narrow down the scope of section 34, To establish 
guilt under that section, it is necessary to prove 
a common intention as distinguished from a common 
object and it must be shown that the criminal act was 
committed in furtherance of that intention. 


Where the alleged common object of an unlawful 
assembly fails, the accused persons cannot be 
convicted under section 147 or under sections 325 or 
326 of the Penal Code with reference to sections 34 
and 149. They can only be convicted if individual 
acts of illegality can be proved against each of them 
individually. Pat Rirsaran SINGH v. Emperor, 4 P. 
L. W, 120; 19 Cr. L. J. 7&9 : 709 


SS. 97, 1I47—Rioting—Right of private 
defence of property~Tenant's holding under water— 
Lease of fishing rights granted by landlerd to stranger 
-Lessee interfered with by tenant—Offence—Dispossese 
sion and disturbance of possession, disfinction beta 
aceen, 

A. plot of land forming part of the accused's holding 
was under water, and the landlord leased the right of 
fishing therein to the complainant, who wanted to 
catch fish but was opposed by the accnsed: 





Held, that the accused being in possession, he had 
a right of private defence as against the complainant 
and he and his party could not, therefore, be convicted 
of rioting if that right had not been exceeded, 

The fact that on a previous day the complainant 
had succeeded in fishing without molestation on the 
part of the accused would amount oniy toa disturb- 
ance of possession as distinguished trom disposses.- 
sion. Pat BINDESWARI PRASAD SINGH v. EMPEROR, 6 
P. L. W. 101; 19 Ca. L. J. 738 413 
S. 114 
S. 146—Force or violence, use of— Brandish. 

ing of bamboos, whether amounts to use of force, 

It is not necessary for the purpose of section 146 
of the Penal Code that the force or violence referred 
toin the section should be directed against any 
particular person or object. 

The brandishing of bamboos and the cutting of a 
branch of a tree by persons whoare members of an 
unlawful assembly amounts to a use of force within 
the meaning of section 146 of the Penal Code, e O 
GHANI KHAN v. EMPEROR, 21 O. 0.134; 19 Cr, L. J, 
828 





844 
———— S. 147 413, 415, 606,709 °° 
m Sy 149 09 
m Sa 1 78— Refusal to take subpoena, whether 
offence. bs 


A mere refusal to accept a subpena issued under 
section 1€0 of the Code of Criminal Procedure does 
not constitute an offence under section 173 of the 
Penal Code, O CHANDIKA PRASAD v, EMPEROR, 21 0, 
O. 160; 19 Cr. D. J. 801 47 
S.a 1'73—Service, what constitutes— Refusal 

to receive summons, whether offence—Procedure, 

Under the Criminal Procedure Code the mere 
tender of a summons is sufficient to effect servico, A 
refusal to receive the summons does not, thereégore, 
expose a person tothe penalty provided by section 
178 of the Penal Code. A SanbEo Rat v, EMPEROR 
16 A. L, J, 453; 19 Cr, L, J. 746 © 522 
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s Sas | 74—Disobedience to lawful summons 
—Gonviclion by Magistrate whose order disobeyed, 
legality of —Procedure. 

Section 174 of the Penal Code is one of the sections 
referred to in section 195 of the Criminal Procedure 
(Jode, and having regard to the provisions of section 
437 of the Code, therefore, an offence under section 
174 cannot be tried by the officer whose order is disg- 


‘oheyed. 


Accused failed to appear in obedience to a 
lawful summons issued by a Magistrate, whereupon 
the Magistrate tried and convicted him under section 
yj 4 of the Penal Code: 

Held, that the proceeding was illegal and must be 











getaside. A Deo Saran TEWARI v, EMPEROR, 16 A. Li, 
| 432; 19 OR. D. J. 688 48 
= S. 209 696 


een SS, 213, 214, offences under—Proof, 

To establish the commission of offences punishable 
puder sections 213 and 214 of the Penal Code it is 
essential to prove commission of the offences 
sgreened. N WARISALI v. MOHAMED AZIMULLA KHAN, 
19 Or. L. J. 

S. 228—Criminal Procedure Code (Act V 

* of 1898), s. 480—Contemp: of Court—Refusal to 
answer questions in course of enquiry, whether con. 
tempt—Offence, ingredients of—Intentional interrupe 
tion, what is, 





In the course of an inquiry into certain allegations 
-made by the accused, he was examined by the District 
Judge on the lOth of August 1917 and as the 
examination could not be finished on that day, the 
gase wagadjourned to the succeedingday. On the 
llth of August 1917 before entering into the witness 
-box the accused presented an application to the 
District Judge, praying that the inquiry might be 
stopped for the reasons mentioned inthe application 
The District Judge rejected the application and 
then called upon his Counsel to proceed with his 
examination-in-chief. The accused refused absolutely 
to make any answers or to proceed with his allegations 
or to answer questions pat to him in his cross. 
examination, refusing even to obey any order of the 
Coart till his application was granted. The District 
Judge thereupon, adopting the procedure prescribed 
by section 480 of the Criminal Procedure Oode, 
gonvicted him under section 228 of the Penal Code: 

Held, that the conduct of the appellant, not being 
a,mere prevarication but a persistent refusal to 
answers any question whatever, amounted to an 
intentional interruption within the meaning of seotion 
228 of the Penal Code and that he was, therefore, 
rightly convicted. 

. There are three ingredients of the offence described 
in section 228 of the Penal Code: (1) there must be 
en insult or interruption; (2) the insult or interrup- 
tion must be intentional; (3) the insulé must have 
been offered or the interruption caused to a public 
servant sitting in any stage of a judicial proceeding, 
It ia not g sine qua non that the alleged interruption 
must delay the proceedings of the Court for any 
length of time, The determining factor is not the 
uration of the tints but the nature of the act com. 
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mitted by the accused. P Gop: CHAND v, EMPEROR, 
14 P, R. 1918 Cr; 24 P. W. R 19 8 Ce; 19 Cr, L.J. 
3 


676; 90 P. L. R. 1918 6 
mmm §. 302 709 
—_—__— §, 323 415 





— SS. 323,. 330 —Avsuult with object of 
obtaining confession or restoration of stolen property 
~—~Proof—Assault in fit of anger—Simple hurt, 
Section 330 of the Penal Code contemplates that 
there must be immediate connection between the 
assault and the restoration of the property, i. e., tpe 
intention of the person causing the assault must be 


.proved to be to obtain from the person assaulted 


a confession or restoration of stolen property and 
there must be no reasonable ground for explaining 
the assault otherwise than upon that foundation, 
Where it was found that the object of the assault 
was nob to obtain the restoration of stolen property 
but that the assault was committed in a fit of anger 
quite independent of the intention to extract a 
confession or cause a restoration of stolen property: 
Held, that the assault did not come under section 
330 bot amounted to simple hurt under section 323 
of the Penal Code. Pat Sarya Deva Swanr +, 
Hupreror, 5 P, L. W. 103; 19 Cr, L, J. 749 525 


S. 323—Hurt — Complainant's story dise 
believed—Conviction on different story, legality of. 
Complainant charged the accused under section 

823 of the Penal Code with specific acts of assault. 
The Magistrate disbelieved the complainant’s story 
but nevertheless convicted the accused under 
section 323 upon the evidence of 2 constable, who 
deposed that when he arrived at the scene he saw 
ue ee ae and the accused fighting in the 
street: 


Heid, that the conviction was bad, Pat JANAKI- 


DAR v. RAGHUNATH LAL, 19 Cr. L, J. 719 303 
——_—- $s. 325, 326 709 


S. 106—Criminal breach of trust by Receir- 
er appointed by Court—Sanction of Court, whether 
necessary for prosecution, 

In a suit for money, attachment before judgment 
of certain bales of jute belonging to the defendant 
having been applied for, the plaintiff was appoint- 
ed Receiver in respect of these bales. Subsequently 
on the application of the defendant the Court 
directed the Receiver to make over the bales to the 
defendant on his furnishing security for the amount 
claimed inthe suit. The defendant, after taking 
delivery of some of the bales, lédged a complaint 
against the Receiver for criminal breach cf trust 
in respect of those bales, on the allegation that 
the Receiver had substituted jute of an inferior 
quality in the bales affixing thereon the labels of 
the defendant: s 

Held, that as the jute in quegtion was entrusted 
to the Receiver not by the defendant but by the 
Court, ib was not open togthe defendant to commence 
proceedings #gainst the Receiver for criminal 
breach of trast without first obtaining the leave of 
the Court. © SANTOK CHAND v. SuGAN CHAND, 22 O. 





W. N. 910; 26 C. L. J. 115; 19 Cr. L. J 820 836 
= Ss 409 — Criminal breach of trust 33 
a 
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S. 41 [—Stolen property found after con 
siderable time—Presumption as to guilty knowledge 
— Evidence Act (I of 1872), s. 114. 

Properties of an ordinary kind alleged to have been 
stolen on the 28th April having been found inthe 
possession of the accused onthe 4th Angust following: 
° Held, that there was no ground for a presumption 
under section 114 of the Evidence Act that the 
accused received the goods knowing them to have 
been stolen, having regard to the facts that the 
properties were of .an ordinary kind and of small 
welue and the evidence of their identification was 
weak. © JovenaLLan BEPARI v. EMPEROR, 22 O. W, 
N. 597; 19 CR. L. J. 702 58 
— S, 41 7—Cheating—Married man represent- 

ing himself as bachelor and obtaining permission 

of complainant to court his daughter— Offence. 

Accused, a married man, represented himself as 
a bachelor to the complainant and proposed for the 
hand of his daughter. The complainant accepted 
him as his future son-in-law and admitted him to 
his house. Shortly afterwards the complainant 
found out that the accused was a married man. He 
therenpon asked his daughter to give up the 
accused, but the daughter, instead of doing so, left the 
house and went to the accused, by whom she was 
alleged to have been seduced, The accused was 
tried for and convicted of an offence under section 
417 of the Penal Code. It was alleged that the 
seduction had caused harm to the complainant in 
mind and reputation: 

Heid, that the seduction having taken place after 
the deception practised by ihe accused had been 
cleared up, it could not be said tobe the natural 
consequence of the deception and that, therefore, the 
‘accused was not guilty of cheating. © MILTON t. 
SHERMAN, 19 Cr. L. J. 781; 22 O. W. N. 1001 . 701 
—— S, 426—Mischief—Landlord and tenant— 

Tenant cutting tree under claim of right— Offence. 

A tenant who cuts and appropriates a tree standing 
on his holding under a bona fide claim of right is not 
guilty of mischief under section 426 of the Penal Code 
audit is immaterial whether his motive in cutting 
the tree was mala fide or dishonest. Pat Suam 
Lat LOHAR v. EMPEROR, 5 P, L. W. 114; 19 Cr. L 4, 
729 : 409 
-— SS. 441, 447—Criminal trespass—Mala 

_ fides, proof of-—Absence of criminal intent, effect of. 

Complainant, a zemindar, brought a suit in the 
Revenue Court to eject the accused from a holding. 
The accused pleaded that they were occupancy 
tenants of the holding but their plea was overruled 
and a decree of ejectment was passed against them. 
Formal possession of the holding was delivered to the 
complainant under the decree. The accused appealed 
and during the pendency of their appeal, they 
entered on the holding and ploughed up the land for 
cultivation. Subsequefftly, it was held in the appeal 
that one of the accused “was entitled to occupancy 
rights in the holding: 

Held, that under the circumstances itecould not 
be said that the* accused intended to commit an 
offence or to intimidate, insult or anfloy the zemindar 
decree-holder, when they entered ongthe land which 
formed their occupancy holding for\the purpose of 
ploughing and cultivating it. A BHAGWAN DIN v. 
Enurgror, 16 A. L, J, 501; 19 Cr. L, J. 704 | 160 
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~ S, 447 ° 160 
————— S, 47 I —Forged document—Filing document 
with plaint, whether amounts to user, 

Where a document is filed with the plaint in a suit 
but is not used in the conrse of the case, there is 
‘user’ of the document within the meaning of section 
411) of the Penal (ode. Pat Ivu Jonana v. 
EMPEROR, 3 P. L. J. 886; 19 Or. L. J. 709 293 
—— S, 4B2— Using false trade-mark—~Fraudu- 

lent intent, absence of, proof of. 

It was agreed between different Oil Companies 
that tins belonging to one Company might be used by 
another Company provided that the 
Company put upon the cap of the tin a disting» 
tive mark indicating that the oil contained 
in the tin was the oil of the Company ‘ which 
was using the tin. Accused sold eight tinseof the 
Standard Oil Company containing the oil of the Burma 
Oil Company, Two only of the tins bore the distinctive 
mark of the latter Company. It was found that the 
accused told the purchaser ab the time of the sale 
that the tins contained the oil of thé “Burma Oil 
Company: 


Held, that the accused had used a false tradè- 
mark, but that there being no intent to defraud he 
could not be convicted of an offence under section 
482 of the Penal Code. A ABDUL RASHID V. EMPEROR, 
16 A. L. J. 476; 19 Cr, L, J. 722 40, 


——— Sa 494. 290 


—— 8S. 494, I114—Abetment of bigany— 
Accused believing thatearlier marriage had been set 
aside by Court, effect of. 

A certain girl was married by her grandfather to 
one B. On attaining puberty she brought a suit to 
have the marriage declared void, as she wished to 
repudiate it, and obtained an es parte decree which 
was, however, set aside aud later on the suit was 
withdrawn. Some time after she went through the 
form of marriage with K., who was charged with 
having committed an offence under sections 494 and 
114, Indian Penal Code. It was found that at the 
time of the marriage K. did not know that the ex parte 
decree had been set aside and believed that it held 

ood: : 

Heid, that inasmuch as by reason ofa mistake of 
fact K. thought that the previous marriage had been 
declared void by a Court of competent jurisdiftion, 
he had not committed any offence. KARIM 
BAKHSR v. EMPEROR, 19 Cr, L. J. 680; 81 P. W.R. 
1018 40 


—-——- S: 499, EKCep. 9—Imputation made by 
one party against opposite party’s witness——Good Jaith 
— Defamation, 
During the Police investigation of a case the 
accused called the complainant, who was named as 
one of his witnesses by the other party, a rogue. It 
was found that the complainant had shortly before 
been convicted and fined for insulting the accused: 
Heid, that the expression used by the accused was 
defamatory but that the statement having been 
made by the acoused in good faith and for the pro. 
tection of his own interest during a Police invegtiga- 
tion, it was covered by the 9th Exception to section 
499 of the Penal Code. B Esurann: ABDUL Hussain 
v. EMPEROR, 20 Bom. L. R. 601; 99 Or, L. J. 731 4114 
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Plea, frésh, whether can be raised during progress of 
suit, 

A party te a suit is quite competent to raise a 
fresh plea during the progress of tke suit, if that plea 
arises out of facts which come to light during the 
course of the suit, and which were not inthe kuow- 
ledge of either party. SHEODARSHAN LAL v. 
ASSESAR Sines, 5 0. L. J. 179 
PleadingS—Casenot set upin pleadings, but put 

forward in cross-ewamination of witnesses—Appeal, 

mew case set up in. 

In a suit for arrears of rent the defendant set up 
the plea that he was entitled to a suspension of the 
rent because he had been ousted by the plaintiff 
from a portion of the holding. The Munsif, on a 
censideration of the evidence and the Commissioner's 
report, held that as the plaintiff had dispossessed the 
defendant from a portion of the holding, there ought 
to be “an abatement of rent. On appeal the District 
Judge reversed the decision of the Munsif, on the 
appellant’s contention that it was not proved that 
the lands from which the defendant had been 
dispossessed formed a portion of the holding for 
which renf was claimed: 

Held, that the defendant could not question the 
@ecision of the Appellate Court on the ground that 
he was taken by surprise by the plaintiff's setting up 
a new case in appeal, as the case pul forward, though 
not specifically raised in the pleadings, was defi- 
nitely put in the oross-examination of one of the 
defendant’s witnesses in the trial Court and the 
defendant did not then object to the cross-examina- 
tion as irrelevant. © RAJLAKSHMI Dasya v PRODYOT 
Kumar TAGORE | I 
Court deciding case on a point not raised by 

either party—Procedure, 

In a suit for possession by pastition of ajith share 
ina house it appeared that the house in question 
was sold by the maternal grandmother of the plaintiff 
and the deed of sale mentioned the defendant as the 
purchaser. Plaintiff alleged that the sale was & 
benami transaction while the defendant contended 
that he was the real purchaser. The District Judge, 
without adjudicating upon the contentions of the 
parties, held that the house had been gifted to the 
defendant and dismissed the suit: 

Held, that the District Judge was wrong in ignoring 
the allegations of the parties and deciding the case on 
a point which found no place in the pleadings. P 
Kawaaya LAL v. Mirau Lar 1°96 P, W. R. 1918 646 
Pleadings and proof -——Plaint, wrong state- 

ment of facts in—Plaintiff's claim to succeed on these 
facts—Application containing correct facts filed in 
course of appeal, whether amounts to amendment 
gf plaint—Amendment of plaint, whether can be 
allowad in second appeal. 

In a suit for possession of land it appeared that 
the facts had not been correctly stated in the plaint. 
In the course of appeal the plaintiffs’ Pleader put in 
a long application in which he gave a correct narra- 
tion of the facts relating to the land in question, 
those facts being materially different from the facts 
as stated in the plaint. No amendment of the plaint 
was, however, asked for, The suit having been dis- 
missed by the District Judge, the plaintiffs filed a 
‘seco@d appeal to the Chief Court: 

Held, (1) that inasmuch as the plaintiffs came into 
Court witha plaint gontaining a wrong statement of 
facts and persisted in succeeding upon that plein 
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[1918 


Pleadingsand Proof-—conold, | 


eyen in the Court of the District Judge, they were 
not entitled to any relief at all; 

(2) that the belated application of the plaintiffs’ 
Pleader could not be treated as amounting to an 
amendment of the plaint and the plaintiffs could not 
be allowed to amend their plaint at such a late stage 
of the proceedings. P NANA v. Moti, 119 P., W.R., 


1918 47 I 
Pledge—Pro-note, whether can form subject of 
pledge. 


A promissory note may be the subject of a pledge. 
L B Mausa Bros. v, SALLAYIBE 606 


Practice—Suit for recovery of money due on 
contract—Couwnter small cause suit by defendant— 
Appeals in both suits dismissed-—Appeal, second, in 
plaintiff's suit, whether maintainable—Accounts, 
settlement of, whether bar to suit. 

Plaintiff sued the Bangla Hill Committee for 
recovery of Rs. 1,690 alleged to he due upon a 
contract relating to the metalling of certain bazaars 
etc. Shortly after the filing of this suit, 
the defendant Committee instituted a counter-action 
against the plaintiff claiming Rs. 287-9-11 from the 
latter on the ground that he had received this 
amount in excess of what was due to him for work 
done and that he had agreed to pay it before 
the President of the Committee. The District Judge 
who tried the two suits together holding that the 
admission made by the plaintiff before the President, 
after a settlement of accounts, was binding upon 
him, decreed the claim of the Committee and dismissed 
the suit of the plaintiff. From this decree the 
plaintiff filed two separate appeals which were both 
dismissed by the Additional Divisional Judge. 
Plaintiff then preferred a second appeal to the 
Chief Court from the decree by which his own suit 
was dismissed: 


Held, (1) that inasmuch as the suit brought by 
the Committee was a small cause and no second 
appeal lay from the decree of the Additional Divi- 
sional Judge decreeing that suit in agreement with 
the District Judge, the plaintifi’s appeal in the other 
suit could be proceeded with; 


(2) that inasmuch asthere was no settlement by 
compromise between the plaintiff and the President of 
the Committee but only an ascertainment of the exacs 
balance upon a full examination of the accounts, 
the plaintiff was not precluded from showing that 
there were errors in the accounts; 

(3) that in view of the admission made by the 
plaintiff before the President of the Committee the 
onus lay on him of showing that the accounts were 
not properly examined. 

Per Shah Din, J.—Even if an appeal had lain from 
the decree in the counter-suitethe Chief Court would 
have had power to deal with the plaintifi’s appeal 
from the decree in his own suit. PP KHAZAN OHAND 
v, COMMITREER OF THE Notivigp AREA, SANGLA HILL, 
62 P. L, R. 1918; 133 P. W. R. 1918, 545 


Practice of Patna High Court. 

In matters oPsettled practice it is the rude of the 
Patna High Court to follow the Calcutta High Court. 
Pat MAHABIR PRASAD SINGH V, ANUP NARAIN SINGH 
3 P, L. J. 377; (1918) Pav, 246; 6 PL. W, 227 137 
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-Precedents, value of—Subcrdinate Courts bound 
to follow decisions of Judicial Commissioner's Court. 
‘While it is open to the subordinate Courts in the 

Central Provinces to asist themselves on questions 

of law by a study of the rulings of all the High 

Courts in India published in any authorised series 

of reports, they are absolutely bound, irrespective of 


their own opinion and the dissentient opinion of any - 


other High Court, by the decisions on such questions 
"of the Judicial Commissioner’s Court while such 
decisions are not expressly overruled by the para- 
mount authority, namely, His Majesty in Council. 
The subordinate Courts have no option to choose 
between a decision of the Judicial Commissioner’s 
@ourt, published or unpublished in the local or any 
other Jaw' reports, and the decision of any other 
High Court in India or Burma. N Pour: Barv. 
ANSUYA Bat 02 
Pre~emption 83, 443, 900 
—Consideration—Burden of proof—Properiy 
worth the amount stated in sale-deed. 

In a pre-emption suit, prima facie the consideration 
in the sale-deed is to be taken as the true considera- 
tion. Where, however, the plaintiff shows that the 
price is a very excessive one, he Gan shift the onus 
on to the vendee of showing thatthe consideration 
stated in the deed was actually given. 

Where it is found that the property is worth fully 
the amount stated in the sale-doed, the vendee is 
not bound to prove all the details of the considera- 
tion. A Marnas SINGH r. Janan Koar, 16 A. L. J. 
538 





me n Oustom—Plaintiff within custom at time 
of sale— Partition, imperfect, effect of. 

Where a custom of pre-emption is proved, if the 
plaintiff can show that he comes within the custom 
at the time of the sale, he is entitled to the benefit 
ofthe custom. The mere fact that he was not within 
the custom prior to partition does not prevent him 
from subsequently acquiring the right, 

Where an entry in the wajrb.ul-arz of a village 
provided that a co-sharer in the same sub-division as 
the vendor wonld have a preferential right of pre- 
emption over a co-sharer in another sub-division 
and it was found that the plaintiff was a co-sharer 
in the same patiti with the vendor but that the patti 
was created by imperfect partition in recent years: 

Held, that the plaintiff had a preferential right 
of pre-emption over co-sharera in other pattis. A 
Lanta PRASAD v. Gokat Prasan, 16 A. L. J. 509 [25 

, decree for- Time for payment of purchase- 
money, extension of —Plaintiff, duty of. 

In a pre-emption suit the plaintiff is presumed to 
be ready and willing to pay the purchase-money 
whenever he can get possession of the property. If 
for any special reason a plaintiff in pre-emption 
wants to have a more extended time, he should 
instruct his Pleader to ask the Court to make a special 
term in the decree and to give the Court good reasons 
for giving extended time. A Cnitan SINGH v. BALDEO 
SINGH, 16 A. L. J. 506 75 
—Loss of pre-emptive right after original 

decree, effect of—Vendee acquiring fresh right after 

pre-emption suit decreed, effect of—~Appellite Court, 
powers of, in pre-emplion suit. 

The right ofa plaintiff to enforée pre-emption 
must exigt not only at the time of the sale or fore- 
closure but also at the time of the institution of a 
suit to enforce that right. If he loses that right 
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after the sale or foreclosure or atany time: after the 
institution of the suit and before a deeree for pre- 
emption can be passed in his favour, he is put out of 
Court and no relief can be granted to him But 
where he obtains a decree, anything which may 
subsequently happen cannot affect the ‘title which 
he may acquire under the decree by complying with 
its terms, unless what happens has the effect of 
invalidating the antocedent title which he held on 
the date of the sale or foreclosure or on the date of 
the suit and by virtue of which he claimed the pre- 
emptivo right. 

Where in a pre-emption suit the vendee is found 
to have had a defeasible right, which becomes 
absolute by the time the claim for pre-emption comes 
up for hearing on appeal, the right so perfected can 
be referred back to a dato anterior to the suif so as 
to defeat the claim for pre-emption. Buta right of 
defence which did uot exist at allon the date of the 
sale or foreclosure or on the date when the suit for 
pre-emption was filed, cannot be of any consequence, 
if it becomes available for the first time after a 
decree for pre-emption is passed in favour of the 
plaintiff in that suit. 

A Court of Appeal need not go beyond considerimy 
whether the right of pre-emption claimed by the 
plaintiff existed at the date of the sale or foreclosure 
and retained its enforceable character when the suit 
for pre-emption was filed and till a decree for pre- 
emption was obtained therein which was the subject 
of appeal, Q Kuerr SINGH, Deo Kunwar, 5 0, L. 
J. 215 239 

~ -Plaintif present at sale—Protest, absence 
of Refusal to purchase. 

Certain land under the management of the Court 
of Wards was sold by public auction. The sale was 
duly proclaimed aud advertised. The plaintiff was 
present at the first attempt to sell, but made no bid. 
The highest bid being considered insufficient, the 
property was withdrawn and wasput up for sale a 
second time, when it was actually sold. One year after 
the sale the plaintiff brought a suit for pre-emption: 

Held, that the plaintifs conduct at the sale 
amounted to a refusal to purchase and that he was 
not, therefore, entitled to maintain a snit for pre- 
emption. A COHITHRU SINGH v. BHAGWANT Sinan, 16 
A.L J. 492 106 

- —mm ~ Right io pre-empt in existence on date of 

first Courts  decree—Property of  pre-emtor 

qualifying him for pre emption, loss of, after decree, 
effect of —Appellate Court, power of. 

If at the date of the decree of the first Court tho 
pre-emptor plaintiff has a right to pre-empt, thew it is 
not open to an Appellate Court to reverse the decgpe 
on the ground that since the date on which the decree 
was drawn up the plaintiff pre-emptor has lost the 
property which qualified him for the exercise of the 
right of pre-emption, unlessthe transaction which 
has led to the loss of the property can be referred 
back to an antecedent date soas to show that the 
plaintiff pre-eemptor had never any title to the pro- 
perty the possession of which qualified him for the 
exercise of the right of pre-emption. QO Warr Mo- 
HAMMAD Kwan v, NABI Hasan Kuan, 5 O.L. J. 228 
— , suit for-—Re-sale to vendor after institution of 

suit, effect of. e 
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Where after tho institution of a suit for pre- 
euption the’ vondee re-sold the property to the 
vendor, who had ceased to be a co-sharer at the time 
of the re-sale: 


Held, that the plaintiff was entitled tòa desrea 
notwithstanding the re-sale, A Tora Ram v, Goran 
Sines, 16 A. L, J. 505 76 


— Vendee becoming co-sharer in village by 

purchase before institution of suit, effect of—Sale, 

` second, not pre-empted, whether affects suit in respect 
of prior sale. 

In a pre-emption suit it appeared that subse- 
quently to the sale sought to be pre-empted, but, 
pefore the institution of thesuit, the vendeo had 
purchased some other land m the village and that 
no sui had been brought in respect of the subse- 
quent sale in favour of the vendee: 


Held, that the vendee became a co-sharer in the 
village from the date of his subsequent purchase 
and that, therefore, the plaintiff's suit to pre-empt 
the prior safe was liable to be dismissed. A Cuapras 
SINGH v, MAHESH NARAIN Sines, 16 A. L, 0.627 976 


Prescriptive title, basis of. 

A prescriptive title is not based on original right 
or ou morality, bat solely on oxpediency P 
ALLAH Dap v. FAZAL Dap 96 


Presidency Towns Insolvency Act 
(III of 1909), S. 36 —Fraudulent re eh 
Insolvency Court, power of, to enquire into transfer— 
Examination of insolvent, whether can be used as 
evidence against transferee—Transfer made tmmedia- 
telu before insalnency, nalidity af—Rurdon. of pean, 


An Insolvency Court has jurisdiction, having 

regard to the terms and provisions of section 36 of 
the Presidency Towns Insolvency Act, to enquire, on 
the application of thé Official Assignee, as to whether 
a transfer made by the insolvent is fraudulent and 
void as against the Official Assignee and to pass 
proper orders as the result of such enquiry, subject to 
the right of the party affected thereby to bring a re- 
gular suit, if so advised. 
. The examination of the insolvent cannot be used 
asevidence against the person against whom an 
orderis sought under section 86 of the Presidenoy 
Towns Insolvency Act. 

he burden of proof of supporting a purchase from 
the insolvent of the whole of his assets just prior to 
the insolvency falls upon the person claiming that 
the purchase can stand. 

Ay assignment by an insolvent on the eve of his 
ingolvency can only stand if if can be shown that it 
was magle for the purpose of helpiag him with funds 
to carry on the business and that the transaction 
was genuine. 

Transactions of this kind will stand good whare 


' the properties of the insolvent have been transferred 


to,creditors to secure an existing debt and also 
advances made to enable the insolvent to carry on the 
business. 

An insolvent, a few days before his adjudication in 
insolvency on his own petition, admitted anosher 
person as a partner in his business and shortly 
afterwards sold a way his interest in that business to 


that person: p 


-INDIAN. OASEB, Da 


[1918 


Presidency Towns Insolvency Act 
om coneld. 

Held, that the transaction was not one in good 
faith and for valuable consideration and was, there- 
fore, void against the Official Assiguee. C Surnase, 
In re, A. F. C,, 22 C. W. N. 835 196 


Press Act (lof 1910), ss.3 (I), 22— 
Order of District Magistrate calling upon keeper of 
Press to deposit security—Revision—High Court, 
power of interference of. 


An order of a District Magistrate calling upon the 
keeper of a Press to deposit security under sectiong3 
(L; of the Prass Act cannot he quastinnad hy the High 
Court, inasmuch as itisa purely ministerial proceed. 
ing and is in no sense judicial. 


Obiter dictum.—Section 22 ofthe Press Act bars 
the jurisdiction of the Courts as regards all proceed- 
tgs purporting to be taken under the Act except 


declarations of forfeiture under sections 4,6, 9, 1] or 


12, as regards which section 17 provides that any 
person having an interest in the property in question 
may apply within two months from the date of the 
forfeiture order tothe High Court to set aside such 
order on the ground specified in the section. P 
GULZAR MUHAMMAD v. EMPEROR, 20 P. R. 1918 Cr: 9 


Cr. L. J. 740; 82P. W. R.1918 Or. 516 
Principal and surety 122 


Private Fisheries Protection Act (II 

EB. C. of 1889), S. 3, conviction under— 
Bona fides of accused — Possession of fishery, enquiry 
as to-Retrial, whether advisable-—Rubakari of 
Commissioner showing ‘possession, copy of, admis- 
sibility of. 


The petitioner, a fisherman ‘acting under the 
authority and at the instigation of certain zemin- 
dars and their ijaradar, fished in a river which was 
claimed by the zemindars as appertaining to their 
estate. On the complaint of the ijaradar under 
Government who claimed that the river appertained 
to a Government khas mahal the petitioner was con- 
victed under section 3 of the Private Fisheries Act: 


Held, (1) that the petitioner could not be convicted 
unless his bona fides had been properly investigated 


andthe question of the possession of the fishery . 


had been enquired into; 


(2) that the Magistrate who tried the case was 
wrong in holding that a rubakari issued by the 
Court of the Commissioner, which showed that the 
fishery was not included within the Government khas 
mahal, was inadmissible in evidence on the ground 
that only a certified copy and not tha original order 
was produced; å 


(3) that there should not be a retrial of the 
petitioner in view of the fact that he was merely 
a fisherman acting under the authority and at the 
instigation of . the zenfindurs and their #jaradar 
against whom no proceedings had been tiken either 
by the complafmant or by the Crown GO RADHANATH 
KAARTA v, Emperor, 22 0. W. N. 742; 19 OR. L. J. 
769 689 
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Privy Council practice—Point not taken 
before High Court, or taken in grounds of appeal 
but not pressed, wheth®r can be raised before Privy 
Council. 

It is a well-settled rule of practice of the Judicial 
Committee that an appellant will not be allowed to 
question the decree of a High Court on the ground 
that it has wrongly accepted a decision of the 
Subordinate Court, if he himself has never brought 
F decision before the High Oonrt for its considera- 

ion. 

And the same rule applies when the appellant, 
though he has mentioned a point in his memorandum 
of appeal to the High Court, elects not to advance 
i®for the High Court's determination. PO Kanyan 
Das tu, MAQBUL AHMAD, 22 C. W.N. 866; 16 A. L.J. 
693; 5 P. L. W. 159; 85 M. L. J. 169; 28 0. L. J. 181; 8 
L. W. 179; (1918) M. W.N. 535; 24 M. L. T. 110; 20 
Bom. L. R. 864 (P. O.) 548 
Probate proceedings—Possibility of in- 

terest, whether sufficient to entitle person to intervenc. 

Even the possibility of an interest is sufficient to 
entitle a person to become a party to Probate pro- 
ceedings 

A party who is entitled to intervene as a party to 
prove a Will in the lower Oourtis also entitled to 
support the Will as a respondent in the Appellate 
Court. Pat Hemanicrnr Desi v. Harrpas BANERJEE, 
3 P, L.J, 409; , +918) Par. 276 5 P. L. W. 216 398 
Probate and Administration Act 

(V of 1681), S. 50—Letters of Administra- 

tion, whether can be granted im respect of part of 

estate —Probate Court, duty of —Revoeation of grant— 

Minors—Compromise, whether binding on minors— 

Guardian acting illegally. 

_ The-Probate and Administration Act coniains na 

provision for granting Letters of Administration in 

respect of only a part of the testator’s estate, 

An executor, who has been appointed by the 
tesfator for the administration of a particular 
fund, is competent to take out Probate limited to 
that particular fund, but where there is no direc- 
tion as to any particular fund, and where the 
applicants apply in their capacity as heirs, there 
is no provision of law which empowers the Court 
to refuse administration of the whole estate and 
to limit it toa fractional undivided portion thereof. 

In a Probate proceeding the Court has no concern 
with the devolution of the property. ‘the only issue 
before it is whether the Will has been proved to be 
genuine and daly executed. It can record a con- 
tract or agreement made between the parties in 
consideration of the withdrawal of the caveator’s 
objection, bat itis wholly powerless to enforce such 
contract or agreement. 

The father of certain minors applied, as their 
guardian, for Letters of Administration with the 
Will annexed, in respect of a moiety of an estate 
to which the minors were entitled under the Will. 
The devisee of the okher half of the estate filed a 
caveat, but a compromise was made whereby the 
guardian of the minors was allowed to take Letters 
of Administration “in respect of a quarter of the 
estate, The Letteys were actually taken out by one 
of the minors who had attained majority ant who 
acted as the natural guardian of the others ‘The minors 
subsequently applied for revocation of the Letters: 

Held, (1 thatthe Will having been proved and 
the objection having been withdrawn, it became 

7 Sd 
¢ 
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—concld. A 
the duty of the Court to grant Probate or Letters 
of Administration, as the case might be, in respect of 
the whole of the estate; 

(2) that ifthe guardian of the minors was not 
willing to administer the whole estate, the application 
should have been dismissed altogether; 

(3) that no ratification by the minor who had 
attained majority could bind the other minors who 
were entitled to the protection of the Court; 

(4) that the order of the District Judge granting 
Letters of Administration in respect of one quarter 


of the estate was illegal, and there was just cause “ 


for revocation within the meaning of section 50 of 
the Probate and Administration Act. Pat SARADA 
Prasan Tey v. TRIGUNA OHARAN Ror, 3 P. Ls J. 415 


Promissory note executed outside British 
India, not properiy stamped, whether can be sued 
upon—Stamp Law of Hyderabad State—Stamp Act 
(Il of 1899), 8.35, 

If the law of a foreign country in which a docu- 
ment is executed provides no more than that the 
agreement contained in the document shall not be 
received in evidence because it is not stamped, then 
the agreement may be sued upon and enforced in a 
Court in British India; but if the law of the foreign 
country provides that, by reason of the want of 
stamp, the agreement itself which is contained fn 
the unstamped document shall be void, then the 
plaintiff cannot succeed ina Court of Kritish India 
because ex hypothest there would be no contract on 
which he could succeed 

Plaintiff sued defendant on a promissory note 
executed in the Hyderabad State. The note was 
stamped with the stamp which would have been 
required in British India but did not bear the 
stamp required by the laws of the Hyderabad State. 
By the law of that State, which was a mere repro- 
duction of section 35 of the Indian Stamp Act, the 
document was not receivable in evidence, although the 
agreement contained in if was not void: 

Held, that the promissory note could be sued upon ^ 
in British India. B DHONDIRAM CHATRABHUJ v. 
SADASUK SAVATRAN, YO Box. L. R. 464 174 
Prosecutor, duty of, in examination-in-chief— 

Court, duty of. 

Tt is the duty of the Judge to control the examjna- 
tion of witnesses and to require only legal questions 
to be put ina legal way. He should require the 


prosecution toadopt a correct and proper attitude °® 


inthe examination of witnesses The Crown Pro. 
secutor should put such questions only as are 
relevant and should not get facts admitted*in 
evidence that aro inadmissible. Pat RITBARAN SINGH 
v. EMPEROR, 4 P. L. W. 120; 19 CR. L. J 789 e 709 
Provincial Insoivency Act (III of 

1907), ss. 6 (3), 15, I6 (I) —Application 

jor adjudication by debtor—Preliminary inquiry— 

Court, duty of. 

Where a debtor's petition alleges facts sufficient, 
if established, to entitle him to present his petition 
under section 6 ‘31 of the Provincial Insolvency Act, 
the Court is bound, after completing the necogsary 
inquiries, to come to a decision in respect of the 
various matters spoken of in section 15 of the Act 
and then to dismiss the petitio® under that section, 
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or to make an order of adjudication as provided for 
in section 16 (1) of the Act. A Lacuur Narain DUBE 
y. Kisuun Lat, 16 A. L. J. 703 733 
S. 15 733 
SS. 15, 1G-~ Petition for adjudication by 

debtor, rejection of, grounds for— Court, duty of. 

Where a petition for adjudication in insolvency 
made by a debtor fulfils allthe conditions laid down 
in the Provincial Insolvency Act, the mere fact that 
the petitioner has transferred his property to his 
son is no ground whatever for refusing to declare the 
petitioner an insolvent. P Ram RAKHA Mat v, NAZAR 
MAL, 62 P. R. 1918 








-r S. 16 (1) 733 
-—— S. 16 (3) 335 
—- SS., 18 (3), 36, 47, powers of Court 


under—Receiver in insolvency, whether judicial 

officer—Scope of s. 18 (8)-— Person in possession of 

ansolvent’s property, claiming adversely to insuivent, 

whether can be removed by Court—Suit by Receiver 

at instanceof creditor Liability of creditor, 
“A Becef¥Ybr appointed by the Court under the 
Provincial Insolvency Act is not a judicial officer and 
has no jurisdiction to make anything in the nature 
of a judicial enquiry. The Court may, however, for 
the purpose of informing its mind in determining 
what action should be tuken, direct the Receiver to 
make an administrative inquiry into the circum- 
stances of a case. 

The power of the Insolvency Court to enquire 
judicially whether athird party in possession claiming 
on his own account is a mere benamidar of the insol- 
vent, and to enforce an order requiring him to deliver 
possession to the Receiver, depends, in cases which 
do not come within section 36 of the Provincial 
Insolvency Act, onthe true construction of clause 
3 of section J8. Where the benami character of the 
person is admitted or where the veilis transparent 
and the insolvent is in substantial beneficial pos- 
session, the Court may orderthe delivery of the 
property to the Receiver; bat where the alleged 
benamidar is in possession claiming adversely to the 
insolvent, then any claim made by the Receiver or 
by a creditor that the property is really the pro- 
perty of the insolvent, can only be enforced by suit 
in the regular Courts. 

When an Insolvency Court at the instance of a 
creditor directs a suit to be instituted by the 
Receiver, the proper course isto make the order on 
terms, namely, that the creditor should put the 
Receiver in funds and indemnify him against the 
costsgf the suit, 

n appealfrom an order under section 18 (8) of 
the Proyincial Insolvency Act is subject to the leave 
of the District Court or the High Court. 

The Spowers referred toin section 47 of the Pro- 
vincial Insolvency Act are powers to be exercised in 
proceedings which the Insolvency Court has juris- 
digtion’ or authority to entertain under other pro- 
visions of the Act, 

Semble.—-Clause (3) of section 18 of the Provincial 
Jusolvency Act covers the dismissal of an agent or 
gomushta subject to the terms of his appointmont or 
the moval of a tenant, subject to the conditions of 
his Jease, but not the case ofa person in possession 


claiming adversely to the insolvent. NiLMony 
CuowpHoRyy DURUS CHARAN CHANDER 377 
e 
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S. 22, applicability of— Property attached 
in execution of decree against insolvent—Suit for 
declaration by real owner, maintainability of. 

Plaintiff’s house was attached in execution of 4 
decree against S. 8. was subsequently declared an 
insolvent and his property vested in the Receiver. 
Plaintifi’s objection was dismissed by the executing» 
Court and he brought a suit for declaration of his 
title to the house, impleading the Receiver as a 
party defendant: 

Held, that section 22 of the Provincial Insolvency 
Act had no application to the case, inasmuch 
the plaintiff was not complaining of any act or 
decision of the Receiver butwas complaining that 
the execution Court had disallowed his objection 
and decided that the house was the property of 
the insolvent. A Mouniv. Bary Natu, 16 A. L.J. 
456 394 
————~ §. 36 377 
———— SS, 36, 37, applicability of—Morigage of 

insolvent’s property, validity of—Bona tide transfer 

for valuable consideration, 

N. mortgaged certain property to O. and absconded 
immediately after the registration of the mortgage- 
deed. On the petition of his creditors he was 
declared an insolvent. The Receiver in insolvency 
applied to have the mortgage to O. declared void 
and fraudulent under sections 86 and 37 of the 
Provincial Insolvency Act: 

Held, (1) that the mortgagee not being a previous 
creditor, section 37 of the Provincial Insolvency Act 
had no applicability to the case; 

(2, that under section 56 of the Act the mortgagee 
was entitled to show that he was a bona fide incum- 
brancer for valuable consideration. P GIRDHARI Lat 
v. SABAB KISHEN, 188 P. W. R. i918 667 
——— S. 46, appeal under- Extension of poe 


——— S, 47—Civil Procedure Code (Act V of 
1908), O XXXIX, r. 1—Injunction, issue of, princi- 
ples governing— Jurisdiction of Insolvency Court to 
order third person not to pay over money to 
creditor. 

The Provincial Insolvency Act does not authorize 
an Insolvency Court to stay every pending litigation 
and the Court can only issue an injunction if the 
circumstances enumerated in rule 1 of Order XXXIX 
of the Civil Procedure Code or any of them are 
proved to exist. 

Under Order XXXIX, rule 1 of the Civil Procedure 
Code, a Court has no jurisdiction to issue an 
injunction unon a person who is nota party before 
it. An Insolvency Court can, therefore, only issue 
an injunction upon the debtor and the creditor who are 
parties to the insolvency proceeding. 

In order to justify an order under Order XXXIX, 
rule J, of the Civil Procedure Code, it must be shown 
that the property in disphte is in danger of being 
wasted, damaged or alicnated bye any party to the 
suit or wfongfully sold in execution of a decree or 
that the defendant threatens or “intends to remove 
or dispose of hif property with a view to defraud 
his creditors « à 

The aprellant filed a suit against the respondent 
agd on tho With September 1916 attached, in antici- 
pation of judgment, a certain sum in the hands of the 


? 
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District Board which was owing to the respondent. 
On 12th April 1917, the latter filed an insolvency 
petition before the District ludge., Appellant 
obtained a decree on 2nd June 9:7 and on the tth 
June the Snbordinate Judge executing thai decree 
issued a precept to the District Board to pay over 
the money to the decree-holder. The precept 
reached the District Board on the same day. On 
the following day the respondent applied to the 
District Judge that an injunction might issue 
directing the District Board to stop payment. The 
Digtrict Judge, after disallowing the appellant’s 
objection, directed the issue ofan injunction as 
prayed for: : . 

Held, (1) that the District Board not being a party 
to the insolvency proceedings, the Court had no 
jurisdiction to issue an injunction upon it: 

(2 that on adirection being issued by the execu- 
tion Court to the District Board to pay over the 
money to the appellant, the money became the 
appellant's money, and the District Board held it 
merely as trustees on his behalf Pat Kam SUNDER 
Rate. BAM DHERYAN Ram, 3 P. L J. 456; (lvls) Par. 
303; 5 P. L, W. 250 - 224 
Provincial Small Causes Courts 

Act (IX of 1887), S. 25—Revision—High 

Court, power ef interference of, on question of 

limitation. 

A. High Court, in the exercise of its revisional 
powers under section 26 of the Provincial Small 
Causes Courts Act, can-interfere with an erroneous 
decision of a Small Cause Court on a question of 
limitation. Q MADHO SINGH v. BADIL SINGH, ay 


C. 189 

—— SCH. Il, Art. 13—Suit by zemindar to 
recover price of oil due by oilman under terms of 
wajib-ul-arz, nature of-—Jurisdiction of Small Cause 

Courts. 

A suit by a zemindar to yracover the price of a 
quantity of oil due by an oilman, resident in the 
village, under the terms of the wajib-ul-arz, is a suit 
for “dues payable to the plaintiff by reason of his 
interest in immoveable property” within the meaning 
of Article 13, Schedule If of the Provincial Small 
Causes Courts Act, and is, therefore, excluded from 
the cognizance of a Small Canae Court A BALDEVA v, 
Panna Lat, 16 A. L. J. 644 563 
mm AE, BI —Suit for share of rent realised 

by joint owner- Money had and received. 

A suit to recover half the rent of a house by a co- 
owner against another co-owner and the tenant where 
the whole rent has been realised by the co-owner, is 
8 suit for money had and received and not a suit for 
money wrongfully received by the co-owner and 
is not excluded from the cognizance of a Court 
of Small Causes, A Sung LAL v, Nannoon PRASAD, 16 
A. L. J. 679 4 47 
——— Art, 35, Cl. (P — Jurisdiction of Small 

Cause Court—Damagg towall caused by diversion of 

waler course, compensation for, swit fur. s 

A claim for damagés causęd to the wall of the 
plaintiff by the defendant’s diversiof of his own 
water course is not a suit falling within the scope 
of Article 35, clause (i) of Schedule II to the Small 
Causes Courts Act. O Jacpat v., JAGMOHAN, 210 1, 
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Punjab Alienation of Land Att (XIII 
Of 1900), S. IO, applicability of ~Clause by 
way of conditional sale embodied ww decree of 
Court, validity of~— Mortgage, whether can be created 
by Court, 

A mortgage can be created by a decree ofa Civil 
Court, and for all practical purposes, it stands on 
the same footing as a mortgage created by a contract 
between the parties tothe decree. 

Section 10 of the Punjab Alienation of Land Act 
contains a stringent rule of public policy, and it must 
be strictly enforced regardless of the. consequences 
that may flow from sach enforcement. 

The terms of section 10 of the Punjab Alienation 
of Land Act are extremely wide and they apply to 
a mortgage created by adecree based upon a com# 
promise between the parties to a suit and passed 
after the commencement of the Act, quite as much 
as toa mortgage created by a private agreefnent 
between those parties. 

In 1898, the plaintiff mortgaged certain land to the 
defendant by way of conditional sale. In 1403 the 
defendant took foreclosure proceedings under 
Regulation XVII of +808, andin 1908 he sued for 
possession of the land as owner, The plaintiff 


contested the regularity of the foreclosure proceed.” 


ings and a compromise was agreed upon between 
the parties, by which the mortgagee agreed to the 
land being treated as under mortgage to him for a 
sum of Rs 400 and conceded to the mortgagor thee 
right to redeem the same within five yeirs on pay- 
ment of the mortgage money by annual instalments 
of Rs. 8+, It was further agreed that if the mortgagor 
made default in payment of three consecutive 
instalments the land would be considered as sold to 
the mortgagee. The Court passed a decree in terms 
of the compromise. The plaintiff made default in 
the payment of the instalments and the defendant 
obtained possession of the land as owner in execution 
of the decree. The plaintiff then brought the pre- 
sent suit for redemption of the landon payment of 
Rs 49; | 

Held, (1) that the deed of compromise embodied a 
new contract of mortgage between the parties which 
superseded the original contract of mortgage; 

42) that the condition which was intended to 
operate by way of conditional sale and which was 
embodied in the decree, though based upon the 
agreement of the parties, was null and void, as bein 
contrary to the provisions of section 10 of the Punigb 
Alienation of Land Act, and that the decree must be 
treated us if it did not contain that condition; 


(3) that, therefore, the plaintiff had a right,to 
redeem the land, P Dri Samar v. Rama Lat, 56 P 
R. 1v18; 127 P. W. R. 918 460 


Punjab Courts Act (II of I9l4)ss. 
44— “Decided,” meaning of Interlocutory order-— 
Revision, whether competent. 

It is under very exceptional circumstances that 
the Chief Court will interfere with iuterlocutory® 
orders in the exercise of its revisional jurisdiction, 

Plaintiffs’ suit for possession of a certain share in 
a house and shop having boen dismissed by the 
first Court he appealed to the District Judge who 
reversed the order of the first Court and remand&d 
the case under Order XLI, rule 25, Civil Procedure 
Code The defendants applicd to gee Chief Court 
for revision against the order of remand: 

e 
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Held, that tho case had not boen “decided” within 
the mening of section 44 of the Punjab Courts Act 
and the order of remand being an interlocutory 
order in the case which was still pending- and 
undisposed of on the District Judge’s file, it could 
not be interfered with on revision. P Gorr Mat v. 
Isuar Das, 55P LR lvls; 34 P., W. BR. 1918 554 
S. 44.—Revision—Limitation, wrong deci- 

sion on question of, whether ground for revision. 

A case falls within ths purview of section 44 of 
the Punjab Courts Act when it canbe shown thata 
suit has been erroneously held to be either within 

time or barred by limitation owing to the application 
it of an Article of the Limitation Act which cannot 
apply, to the facts. P SARAB DIAL-ISHAR Dass v. Devi 
Dirta MAL-GORDHAN Das, 59 P. L. R. 1918; 129 Eat 
R. 1018 
Punjab Land Revenue Act (XVII of 

1887), S. 158 (2) (Kvil)—Partuion, suit for 

declaration of right to—Jurisdiction of Civil Courts— 

Question for determination by Revenue Court. 

A Civil*¢ourt has jurisdiction to entertain and 
decide a suit for a declaration that the plaintiff is 
untitled to have certain land partitioned. 

Where, therefore, plaintiff sued for a declaration 
that she was entitled us the widow of A. to have 
the land jointly held by her and defendants 
partitioned: 

Held, that her suit was maintainable ina Civil 
Court, which would merely decide whether or not 
the plaintiff had a legal right to claim partition, and 
it would be a question solely for the Revenue 
Anthorities to decide whether partition should or 
should not be allowed. P Drani v., KALA SINGH, 128 
P. W. R. 1918 ; 

Punjab Municipal Act (UIT of 1911), 

S., L21, order under —Courts, whether can interfere 
. with order. 

A Civil Court has no jurisdiction to interfere with 
a, Municipal Committee’s order under section 121 of 
the Punjab Municipal Act ın the absence of a finding 
that the action of the Committee is wanton or 

without any jurisdiction or is tainted by mala fides, 
P MUNICIPAL COMMITTEE, ROHTAK v. KARIMUDDIN, 
135 P. W. R. 1918 
Punjab Pre-emption Act (I of 

1913), S. 3 (3)—Mahatpur in Jullundur Dis- 

ezrict, whether town. 

Mahatpur in Tahsili Nakodar of the Jullundur 
District is not a town for the purposes of the Panjab 
Pre-emption Act. P RAM KISHEN v. Ganca Raw, 665 
P.eW. R. 1918 I 
Punjab Tenancy Act (XVI of 1887), 

$.e8—-Occupancy rights, acquisition of —Agreement 

agt to eject, proof of. 

One of the cases in which occupancy righty may 
be decreed under section 8 of the Punjab Tenancy 
Act is where thero has been a promise by the 

elandiord never to eject the tenant, A promise of 
this character need not necessarily be explicit. It 
may be implied, and may be established by evidence 
of the intentions of the parties as shown by their 
actions. 

è A promise not to eject, however, does not mean 

a promise not to eject under all circumstances 
whatsoever, but a promise not to eject “ta qasur”, that 
is, till commiseiol of a fault against the tenuro, 
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Where a tenant’s famify had been cultivatfag 
a holding continuously for three generations and 
for fifty-four years at a favourable cash rent, having 
originally provided their own implements for the 
cultivation and having settled on the land some 
time after the commencement of the tenancy but 
not less than zt years before suit; è 

Held, that in the circumstances of the Dehra 
Tahsil of the Kangra District the facts established 
constituted proof of a promise not to eject and that 
the plaintiff was entitled to occupancy rights under 
section 5 of the Punjab Tenancy Act, P Kiara v. 
Tirau, 5 P. R. 1918 Rev. 4 P, W. R 1918 Rev SPI 
—————§, [3—Commutation of rent—Mortgagee 

with possession, whether can commute produce rent 

into cash rent, 

Though a mortgagee with possession is technically 
a landlord during the term of the mortgage, he 
cannot under section 13 of the Tenancy Act 
commute produce rent into cash rent so as to 
bind the mortgagor landlord after the redemption of 
the mortgage. P Sanwan SINGH v. Bota, 3 P. R. 
1918 Rev. 5 
ss. 14, 77 (3) (n)—Jurisdiction of. 

Civil and Hevenue Courts -Mesne profits, suit for— 

Plaintiff entitled to possession, whether “:andlord.” 

On 2lst November 19:0 one H.,a mahant, leased 
certain land to the defendant for four years. On 
26th August 1913 the plaintiff got a decree for re- 
moval of H from the office of mahant and for cancella- 
tion of certain alienations effected by him. On t7th 
March 1915 the plaintiff sued the defendant for, 
possession of lands of which the latter had obtained 
possession from H On 80th November 1915 the 
plaintiff obtained a decree, it being held that he was 
appointed mahant on 18th August 1912. He then, 
instituted the present suit for mesne profits for the 
previous three years on the 22nd March 1916, and 
subsequently obtained possession from the defendant 
under the decree of the 30th November 1915: 

Held, that the plaintiff having been appointed, 
mohant on the [kth August !9'2 he became entitled 
to possession of the land on that dute, and he became, 
therefore, the “landlord” within the meaning of section 
14 of the Punjab Tenancy Act, and that the suit 
was consequently cognizable by a Revenue Court 
under section 77 (3) (n) of the Act. P Rarran Das 
v, BATTAN SINGH, 53 P R 19 8 i 
———— §. 77 (3) (a)—Jurisdiction—Civil or 

Revenue Court—Suit for possession of land held by 

deceased occupancy tenant—Defendant claiming to 

be in possession by virtue of gift from last occupancy 
tenant, 

Plaintiff sued for possession of certain land which 
had been held by one S., a deceased occupancy tenant. 
Defendant alleged that theland was gifted to him 
by S.doring his lifetime. The plaint stated that 
the defendant claimed to be in possession by virtue 
of a gift but that 8. had no power to make a gift: 

Heid, thatunder the circumstances the suit was 
cognizable by a Revenue Cour? under section 77 3) 
ta: of the Punjab Tenancy Asti P Ansap DIN v. 
Kisuore Cann, 141 P? W. R. 1918 882 
S$. 77 (3) (d), proviso (i), IOO 
(3) Jurisdiction~Civil or Revenue *Court--Suit 
for possession by occupancy tenant Occupancy 
rights, proof of—Court, duty of. 
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* Plaintiff sued for possession of certain land on 
the allegation that he was an occupancy tenant 
thereof under section 8 of the Tenancy Act and 
had been illegally dispossessed by the landlord 
defendant. It appeared that the defendant had 
applied for a notice of ejectment to be served 
eupon the plaintiff who was a tenant under him, and 
that upon this the plaintiff had filed a suitin the 


Revenue Court contesting his liability to ejectment ` 


onthe ground that he was an occupancy tenant. 
This suif was dismissed on the ground that the 
plaintiff had failed to establish occupancy rights. 

hereupon he filed the present suit in a Civil Court: 

Held, (1) that although the snit was one for posses- 
sion of the land comprised in the tenancy, yet in 
order to succeed therein the plaintiff had to estab- 
lish aclaim to a right of occupancy and as that 
wasa matter which could be determined only by 
a Revenue Court under section 77 (3) (d) of the 
Punjab Tenancy Act, it was the duty of the Civil 
Court in which the suit was institnted to actin 
accordance with the instructions contained in the 
proviso to section 77 of the Tenancy Act and return 

_the plaint for presentation to the Collector: 

(2) that as the plaintiff had been prejudiced by 
the mistake as to jurisdiction the Chief Court would 
not pass an order under section 100 (3) of the 
Tenancy Act, P PARMAN v. GHANTHU, 147 P. E 


1918 
. S. 77 (3) (n) 437 
S. 100 (3) BII 


‘Record of RightS, entry in, value of—Suit 
for consequential relief, whether barred by wrong 
entry—-Limitation, 

A claim is not necessarily barred merely by reason 
of the fact that the Record of Rights contains entries 
which, if prodaced in evidence and unrebutted, would 
be fatal to the relief claimed. 

The fact that aclaim for a declaration that a 
certain entry in the Record of Rights is wrong is 
barred by limitation, would not prevent the Court 
from determining that the survey entry is wrong, 
provided it is essential for the main or consequential 

“ reliéf claimed by the plaintiff. Pat Urrim Saunu v. 

ARZANI 29 

Registration Act (XVI of 1908), 
Ss. 17, 49—Admission in unregistered solenama, 
admissibility of -Solenama, whether requires registra- 
tion. , 

An admission as to the possession of a piece of 
land made by fa party ina solenama, filed for the 
purpose of compromising certain criminal proceed- 
ings which arose ont of a dispute regarding pos- 
session of the land, is admissible as evidence against 
the party making it even though the solenama waa 
not registered. © GADADHAR Goswami v. NEDHI- 
RAM MODAK ° 442 
i S. 17—Comproms®e petition in money,suit 
hypothecating immoveable property — Registration, 

whether necessary. . 

A suit to recover enoney on a Aztchitia was com- 
promised, the compromise petition p€oviding that a 
decree should be passed in favour of éhe plaintiff. 
The defendant also hypothecate i ceitain immoveable 

.properties to secure the payment of the decretal 
“amount: s 
¢ 
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Registration Act—contd. ° 


Held, that as the mortgage was altogether outside 
the scope of thə money suit and was given by the 
defendant and not by any judicial decision of the 
Court, the document creiting it required registration 
under the provisions of the Registration Act. 
243 

S. 17—Compromise varying terms of lease, 
whether compulsorily registrable, 

In order to bring a case within sub-section (2), 
clause (vi) of section 17 of the Registration Act, it is 
permissible to look not only at the order of the Court 


but also at the pleadings which resulted in that ` 


order. 

Plaintiffs leased a certain arca of coal land to the 
defendant on 19th April '8"5. The lease provided 
for the payment of a royalty and commission at 
certain rates. One of the clauses of the lease enabled 
the lessee to absolve himself from liability under the 
lease, in the event of the mine proving unworkable 
either through accident or on acconnt of a fall ir the 
market price of coal, In 1901 the plaintiffs sned the 
defendant for royalty and commission on the basis 
of the lease. The defendant pleaded that he wes 
not liable as the mine had ceased to be workable. 
The parties, however, agreed to compromise by 
which the rates of royalty and commission payable 
by the lessee were reduced, but in all other respects 
the lease of 1895 continued in force. On the sub. 
mission of the compromise petition to the Court it 
passed the following order: “Parties filed a solenama, 
Suit decreed in terms of the solenama.” In the 
judgment the Court remarked: “The terms of the 
lease haye also been changed; but this is no part of 
the subject-matter of the suit.” Ina subsequent suit 
by the plaintiffs to recover royalty and commission 
at the rates stipulated in the lease of 1895: 

Held, (1) that although in the suit of 1901 the 
Court did not expressly give effect to the entire com- 
promise agan executable decree, nevertheless it did 
record the compromise and by reference necessazily 
and impliedly incorporated and made it part of its 
decrees 

(21 thatthe compromise did not by itself create a 
lease, and that, therefore, by virtue of section 17 (2) 
(vis if was admissible in evidence without regis- 
ration. Pat Cuarv CHANDRA MITRA ~v, SAMBHU 
Narta PANDEY, (1918) Par, 198; 3 P. L. J. 255; 4 R. L. 
W. 393 . 35 

S. 17 (2)—Compromise petition, whether 
requires registration, 

Where 8 suit has been adjusted out of Court, an 
application addressed to the Court to record the 
adjustment, in whatever language it may be couched, 
cannot properly be treated as the original contract 
between the parties; it must be held to be @ mere 
recital of the contract independently entered into 
between them and does not require registration. 
N MOHAMMAD ALt Kuan v. SHUJAT Anr Kuan 913 
m S. 17 (2) (Vi) Award signed by parties 

aswell as arbitrators, whether compulsorily regis. 

trable. 

A dispute between three brothers with regard to 
immoveable property of the value of more than 
Rs 100 was settled by means of a document which 
was signed by all the brothers as well as six other 
persons described as punches. Igappeared that the 


` parties had assented to the opinion of the punches, 
* 


4 


.Remand 
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Registration Act—concld. 


One of the brothers having taken forcible possession 
of the property that had fallen tothe plaintifi’s share, 
the latter sued for possession: 4 


Held, that the document settling the dispute was an 
award and did not require registration. P KHAZAN 
Onano v, Hamir Crawn, 139 P. W. R. 1918 ET 


ss. 74, 75, B2—Registration of docti- 
ment—Enquiry, nature of ~ Procedure — Criminal 
proceedings, result of, whether can form basis of 
order. . 
e It is the intention of the Registration Act that 
the enquiry made under section 74 should be a 
sumnfary one, and that the real enquiry as to the 
genuine character of the document should be made 
in a suit brought under section 39 of the Specific 
Relief Act. ` 


A Criminal Court has full jurisdiction to enquire 
into the fagt of execution of a document, when the 
party denying execution is present before it as an 
gocused under section 84 of the Registration Act 
and the result of that enquiry can be taken into 
consideration by the Registrar when_making an 
enquiry under section 74 of the Act. Pat Aznar 
HUSSAIN V, SAWLAL MARWARI 878 
* 
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681 
, order of, by High Court-~ Decree after remand 


by lower Court—Appeal—Appellant, whether can 
challenge remand order, 


In an ‘appeal to the High Court against a decree 








passed by the lower Court on a remand of the case - 


+o that Court by an order of the High Court, the 
appellant cannot challenge the propriety of the 
remand order. © Asa Nasya v. KABIMBAKSH ave 


, whether necessary where no issue was framed 


and, evidence was led. 
‘A remand is not necessary merely because no issue 





“has been framed ona particular point when it appears 


that evidence was led on the point and the Court 
came to a finding with regard to it. P Hamp 
Taossatn v. BISHEN Sagur, 187 P. W. R.1918 659 


Res judicata 162, 586 


Jurisdiction of Civil and Revenue Courts— 
Question of title decided by Revenue Court, whether 
o can be ve-litigated in Civil Court, 


Thé decision by a Court of Revenue of a question 
of Wile, though such decision is necessary for the 





` disposal of the case before it, cannot prevent the 


same question being again litigated between the 
pame parties in a Civil Court. 


A Civil Court has, therefore, jurisdiction to enter- 
taina suit for a declaration that the plaintif has 
acquired æ proprietary title in the land in suit not. 
withstanding the fact that the Revenue Court has 
afteady in a suit for ejectment held that the relation. 
ship of landlord and tenant exists between the parties, 
P Bina v. SULTAN ALI, 45 P. R. 1918;77 P. W. E 


1918; SAP, L. B.4918 


2 
4 


INDIAN CASES. < A 


4 


£1918 


Restitution of conjugal rights, decree 
for—Discretion, how to be exercised, 

It is within the discretiof ofa Comt to refusè a 
decree for restitution of conjugal rights, but refusal 
to grant such a decree must be based on Round 
principles A Judge has no discretion to refuse a 
decree for restitution of conjugal rights for other 
causes than those which justify a wife in refusing 
to return to live with her husband. These includg 
the conduct of the husband, who has knowingly 
permitted or connived at. his wife's adultery for a 
considerable period, or has otherwise grossly 
neglected his marital duties towards his wife, or has 
been guilty of cruelty, or,in the case of a Muhammadan, 
has failed to pay prompt dower.’ 4 

Where in a suit for restitution of conjugal rights 
it was found that the plaintiff had contracted a 
clandestine marriage with the defendant, a woman of 
superior status, without the consent of her relatives 
and with the object of .getting hold of property of 
which she had been left in possession by her deceased 
husband: 

Held, that there was no sufficient ground for 
refusing to grant the plaintiff a decree for restitution 
of conjugal rights. P Niaz Aniv.Sam Jan, 67 P. 
W. R. 1918 112 


, Suit for— Plaintif, liability of, to provide 
residence for wife. i 
In order to succeed ina suib for restitution of 





conjugal rights the plaintiff is bound to providea , 


suitable residence for his wife. © AHMAD ALI v. 
JINWATUNESBA 491 
Revenue Courts, inherent power of, to rectify 

errors and mistakes—Appeal dismissed in default— 

Restoration, power of. - 

All final Courts, including Revenue Courts, have 
an inherent power to make such orders as may be 
necessary for the ends of justice. 

A Revenue Court, when exercising final powers, 
must be regarded as possessing inherent power to 
rectify its errors and mistakes and take such action 
as the ends of justice may demand. 

A Commissioner of a Division possesses the power 
to restore to his file an appeal under section 25 of 
the Bengal Revenue Sales Act XI of 1859, which he 
has decided ew parte, if he considers this to be neces. 
sary for the ends of justice. 

The time fixed for hearing an appeal under section 
25 of Act Kl of 1859 was 11 A.M. The appellant's 
Counsel arrived at 11-90 a. M. to find that the re. 
spondent was just leaving and that the appeal had 
been dismissed in his absence. The appellant, later 
on in the day, applied to the Commissioner praying 
that the case might be restored: 

Held, (1) that whatever the real cause of delay 
on the part of the appellant’s Counsel may have been, 
the period of delay not being very long and in view 
of the fact that the Coumissioner’s decision in an 
appeal under section 25 of Act XI of 1859 is final, the 
Commissioner would haye exercised a wise discretion 
if he had allowed the parties a little more grace and 
unless if would have proved seriously inconvenient 
and detrimental to the due discharge of public 
business, had held the aearing® of the case over for 
sometime longer; 

(2 that tħe Commissioner had the powgr to restore 
the appeal to his file and decide it onthe merits 
after giving ample opportunity to both parties of 

e 
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being heard and that he ought to exercise that power 
in this case. Ben. B R D. N. Ray v. NALIN E 


Bose 

Revision (Civil)— High Court, interference by, 
when application’ to seb aside ex parte decree was 

e dismissed as time barred . - 747 

, objection as to non-joinder 

whether can be taken in 

, whether lies, where there is non-complinnce 

of s. 4 of Succession (Property Protection) Act 

(XIX of 1841) 589 
Revision (Criminal—High Court, interfer- 

ence by - al 
Rights of parties, how to be determined. 

The rights of the parties bo a suit must be 
adjudicated upon as they existed at the time when 
the action was brought. N Mapyo Rado w. GOVIND- 
BHAT 794 
Riparian rights —Fishery right in non-navi- 

gable river, whether evidence of title to river bed — 

Land bounded by road or river, whether includes half 

road or river—Aiparian owners, title of, to half bed 

of adjoining river. 

In this country the test as to whether a river is 
navigable is whether it allows of the passage of 
boats at all times of the year. 

Although an exclusive right of fishery ina non- 
‘navigable river does not of itself pass the right to 
the soilin the bed of the river, yet when the terms 
of a grant are unknown or uncertain, itis a matter 
of importance in connection with the question 
whether the person who has the exclusive right of 
fishery in the river is entitled tothe bed of the river. 

Before there can be a further assessment of 
Government revenue on churs formed in rivers, there 
must be a “gain” from the public domain. The mere 
fact that a portion of a permanently settled estate 
has become more valuable is no ground for altering 
the assessment. The fact that no amount or only a 
small amount in respect of a particular piece of 
property entered into the calculation on the basis 
of which the Government revenue was permanently 
settled, and that the property has since become of 
much greater value, is no ground for disturbing the 
Permanent Settlement of the estate, 

By the common law of this country the right to 
the soil of a non-navigable river, when flowing within 
the estates of different proprietors, belongs to the 
riparian owners ad medium filum aque, 

Where a property is bounded by a road or a 
river, the boundary, even if given as the road or the 
river, is the middle of the road or the iver as the 
case may be, Therefore, permanently settled estates 
bounded by a non‘navigable river include half of the 
bed of the river. 

The assessment of the Government revenue at 
the time of the Permaaent Settlement on riparian 
Mouzas was imposed not onty on the Mouzas but also 
on the adjoining half of the bed of a non-navigable 
river, © MAHARAJA oy BURDWAN u. SECRETARY OF 
STATE, 22 C. W. N. 832 i - 305 
~Riwaj=-i=am describing special eustom—-Entry 

unsupported by instances, value of , 679 
Sale—Ctnsideration, non-payment of, effect of—~ 
Intention-——Evidence, 

Where parties enter into a bargain for the salo of 
erty of any nature, if the real intentiox is that 





of parties, 
648 
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Sale—coneld. 


the right to property should pass, the mere fact of 
non-payment of part or even the whole of the con- 
sideration will not make the deed of transfer 
‘fictitious.’ 

The non-payment of consideration, however, may 
often he very strong evidence that the deed was not 
intended to operate. A ALAMDAR HUSAIN v. Mort 
Ram, 16 A. L. J. 454 382 
Santal Parganas Regulation (Il of 

1872), S. 5—Property situated in Santal Par- 

ganas, suit for possession of —Jurisdiction. 

Under section 5 of the Santal Parganas Regulation 
of 1872 as it stood in 1907, no suit could lie in awy 
Court established under the Bengal, North-Western 
Provinces and Assam Civil Courts Act in regard 
to any lind or any interest in or arising out 
of any land in the Santal Parganas, sp long as the 
land had not been settled and the settloment 
declared by a notification in the Calcutta Gazette 
to have been completed and concluded. Pat 
SAHDHO NARAIN Deo v, Kusom Kumare P 929 
Secondary evidence, admissibility of— 

Original document not to be found—Huidence Act TL 

of 1872), s. 90, presumption under, whether applies 

to certified copy, 

Where a person is unable to bring the original of 
a document before the Court in spite of all reason- 
able efforts made in that direction, the Court is 
competent to admit secondary evidence for the 
purpose of having the contents of the original 
document proved. 

Where the production of the original document is 
a physical impossibility, the Court is entitled to 
raiso a presumption under section 90 of the 
Evidence Act regarding the same on the production 
of a certified copy. O Raz BAHADAR Lat v. BINDHSURI, 
60. L. J. 219 
Shebaitship, transfer of, validity of —Agree- 

ment by executors of Will authorising shobaits to 

transfer shebaiti rights, whether binding—Debutter 
created before execution of Will——Haecutors, title 
of, to debutter property—Limitation Act (IX of 

1908), Sch, I, Art. 95. 

Plaintiffs wera the executors of a Will by which 
the defendants Nos. 3and 4 were appointed shebaits 
of a dubutter created before the date of the Will. 
The Will provided that the executors were to#be 
the advisers of the shebdaits, who were to do every- 


thing according to their advice. A suit brought by | 


one of the shebaiis against the executors was come 
promised upon the terms that the defendants Yos. 
3 and 4 should act as shebaits and that they shoudl 
be able to appoint succeeding shebaits of. their 
respective shebaiti rights by means of a Will oy by 
any other document. The shebaiis, after perfoffaing 
the sheba for some years after the compromise, 
transferred their shebaiti rights to defendants Nos. 1 
and 2 by deeds of transfer. Fourteen years after the 
compromise and four years after the transfer of the 
shebatiti right, the plaintiffs (executors) instituted a 
suit for recovery of possession of the debutter pro- 
perty after evicting defendants Nos. 1 and 2 and 
for a declaration that the transfers of the shebeiti 
rights were null and void: 

Heid, (1) that there was nothing illegal in the 
compromise and that the existence $f the compromise 
was a bar to the successful institution of the suit, 


J 


” e 


1682 . > ` INDIAN 
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inasmuch as the plaintifs, before thoy could get the 
reliefs claimed, would have to set aside the compro- 
mise which they could not do under Article 96 of 
the Limitation Act, the limitation period having 
expired long before the institution of the suit. 

(2} that as the debutter was created before, the 
date of the Will, it ceased to form part of the 
testator’s estate, so that the plaintiffs in their 
capacity as executors of the Will were not vested 
. with the debutter property and, therefore, had no title 
to maintain the suit, © MOHENDRA NATH v, GOUR 
CHANDRA, 22 0. W. N. 860 - - é 
‘Specific Relief Act (Iof 1877), ace 


——~*— S, Q- Suit based on title wrongly dealt with 
as suit for possession under s, 9—Procedure—Appeal, 
whether lies, 


Where a suit which is based upon title is wrongly 
dealt with by the trial Court as a suit ander sec- 
tion Y of~phe Specific Relief Act, an appeal lies 
against the decision of the trial Court. The Appel- 
Igte Court in such a case is mot entitled to dismiss 
the suit in toto, but should send it back tothe trial 
Court to be dealt with as a suit based upon title 
to have the Jay goin framed and to be decided 
on the merits. 

J, 611 


— S, 22—Specific performance of contract to 
grani lease--Plaintiff not disclosing previous default 
at time of making contract, whether good defence. 
Specific performance of a contract to grant a 

lease cannot be refused on the ground that the 

grantee did not disclose at or before the - making of 
the contract, that in some previous transaction 
with the grantor he had defaulted in the perform- 
ance of hisobligations, © BIRENDRA KISHORE MANIK- 

YA BAHADUR v. HASHMAT ALI | 8 

———_—- Sa 27 (@)—Centract to sell—Suit for 

. sp2sific performance-—Subsequent transferee for value 
_atthout notice—Burden of proof. 

Wherethe prior contract of which the plaintiff 





seeks specific performance is proved, a subsequent ` 


transferee from the vendor must’ prove that he is a 
transferee for value in good faith and further that he 
had no notice of the plaintiff’s contract. P HAMID 
Hussain v. Bisuen SARUP, 137.P. W. R. 1918 659 


S. 42— Declaration, suit for, maintainability _ 
of-~Hindu Law—Adoption~—Undivided family—- 


Unmarried daughter, whether can sue for declaration 

of invalidity of adoption. 
“An unmarried daughter of a deceased Hindu who 
died in union with his family has no legal position 
in rggard to the family property beyond that she 
ig enttled to be maintained out of it, and to have 
her marriage expenses paid from it. 

She is not, therefore, such a person as can, under 
` section 42 of the Specific Relief Act, maintain a 
suit fora declaration that an adoption-made by her 
mother is invalid, B GANESA Amrit DHOKRIKAR v, 
BANGNATH Manowar PANSARE, 20 Bom L. B. 413 49 
- S» 42—Swit for declaration of right to pass 

glong public street accompanied by music, maintain- 

ability of--Public thoroughfare, proper. use of. 

Playing music in a public street cannot be 
claimed and dec®red as a right, Therefore, no 
suit can He for a declaration that the plaintiffs are 
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Narain Das v, Her Sines, 16 A. L 
925 © 
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entitled to pass along a public street accompanied 

Per Heaton, J—A man has a right to use a street 
as a thoroughfare, that is, for the purpose for 
which streets are made; and he may legitimately 
complain if he is prevented from ‘using it as a 
thoroughfare. But if in addition he claims to pass 
along the street blowing a trumpet, he has no 
legitimate ground for complaint when he ‘is pre. 
vented from blowing the trumpet, provided he is 
not prevented’ from passing along the street, Bo 
VENKATESH APPASHET V. ABDUL KADIR, 20 Box, L.®, 
667; 42 B. 488 740 
Stamp Act (II. of 1899),s.35. 174 
Stamp Law of Hyderabad State 174 
Statement by alleged agent of accused, whether 

admissible without proof of agency. J É 

In a criminal trial if it is intended to-bind a master 
by the statement, of his servant, the relationship of 
master and servant must be strictly- proved. It is 
not sufficient to say that because a man accompanied 
another to the thana, the former is a servant of the 
latter. Pat Rirsaran SINGER v. EMPEROR, 4 P. L, W, 
12C; 19 Cr. L. J. 789 709 
Succession Certificate Act (VII of 

I889), S. 4— Hand-note executed in favour of 

father subsequently renewed in favour of son, suit on 

— Succession certificate, whether necessary—Non- ` 

_joinder of parties—Revision, objection, whether can 
be taken in. 

B, and C., two brothers, constituted a joint Hindu 
family governed by the Dayabhaga Law. Defendant 
executed a hand-note in favour of B. on 2fnd July 
1909. On 22nd July 1912, B. having died in the 
meantime, defendant renewed the hand-note in favour 
of C., who was the karta of the joint family constitut- 
ed by himself and the sons of B. After C.’s death, 
his heirs and the heirs of B sued the defendant 
on the hand-note. During the pendency of the suit 
the widow of 0. obtained Letters of Administration to 


his estate, but she was not joined as a plaintiff to the 


suit, nor was any objection taken by the defendant 
ag to her non-joinder; ; 

Held, (1) that B.’s heirs were not requiréd to take 
out a succession certificate in respect of their share 
of the debt, inasmuch as they were suing on their 
own behalf and not as the heirs of B. on the hand-note 
of 19:2, which had been substituted for that of 1808 
excouted in favour of B. 

(2) that the Letters of Administration to €,’s 
estate having been obtained by his widow during 
the pendency of the suit and the defendant having 
taken no objection on the score of her non-joinder 
in the trial Court, he was not competent to raise. the 
objection in revision before the High Court. C 
NILMONI DE v, SOORENDRA Nata MITRA 648 
S. I6- Execution ef decree— One of several 

heirs of deceased decrae-holder obtaining succession 

certificale, whether can execute decree--Judgment. 
debtor, whether can go behind succession certificate, 

Where one of the heirs of a deceased decree. 
holder obtainsea succession certificate in respect of 
the decree hg is entitled to maintain an application 
for the execution of the decree, and the "judgment. 
debtor cannot go behind the terms of the succession 





certificate. © Goran KHALIK v. TASARDAK Kaan 
28 Ç, Led. 299 Pa 
| 
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Succession (Property Protection) 
Act (XIX of 1841), SS. 3, 4—Application 
under s. 3~Subordinate Judge, jurisdtetion of —S. 4, 
non-compliance with provisions of, effect of—Revi- 


sion, whether lies—High Court, power of interference, 


of. 
An application was made under Act XIX of 1841 
eto a Subordinate Judge, who was acting as an 
Additional Judge, for possession of property, moveable 
and immoveable, belonging to a deceased, on the 
allegation that the person holding the property was 
in wrongful possession of if and was wasting it. 
The defendant claimed that he was in rightful 
Possession of the property. The Judge recorded 
some evidence on both sides and proceeded to pass 
an order under section 4 of the Act without making 
complete inquiries and without holding definitely 
that the applicant was prima facie entitled to the 
property and would be materially prejudiced if left 
to the ordinary remedy of a regular suit: 

Held, (1) that the Subordinate Judge had no juris- 
diction to deal with the application, as there was no 
evidence to show that there was any general assign- 
ment of cases under the Act to him by the District 
Judge; ka 

(2) thatthe proceedings were irregular, as the 
provisions of sections 3 and 4 of the Act were not 
complied with; 

(3) but that the Chief Court would not interfere 
in revision inasmuch asa remedy by regular suit was 
open to the aggrieved party. 

The provisions of sections 3 and 4 of Aet XIX of 
1841 are imperative and a failure to comply with 
them is a material irregularity affording a guod- 
ground for revision, but asa general rule the Chief 
Court will not interfere in revision unless it is 
satisfied that the person moving it has no other 
remedy open to him whereby he may ubtain the 
relief sought, P Ganea SAHALU BABU Lat, 31 P. L. 
R. 1918; 72 P. R, 1918: 148 P. W. R. 1918 g9 
Suit for khas possession by co-sharer, maintaina- 

bility of 
Suit for possession--D-fendants found to be 

in possession for over 20 years under the belief that 
they were owners — Plaintiffs, whether can succeed. 

The criterion of adverse possession is, whether a 
person possesses land, claiming it as his own; if he 
does, he must be held to be in adverse possession. 

Where, therefore, plaintiffs sued for possession of 
land alleging that defendants were only malikan 
gabza and for some years past had occupied some 
village shamilat which occupution had become known 
to plaintiffs only 3 years before suit, and it was 
found that the defendants had been in possession for 
over 20 years on the understanding that they were 
co-sharers in the shamilat: 

Held, that the defendants had established a title 
by adverse possession and that plaintiffs could not 
gucceed, P Arnan Dep v. Fazan Dap 934 
Suits Valuation Act (VIH of 1887), s. 

d Suit for declaration that certain land is the abso- 

lute property of plaintif —-Value for purposes of juris- 

diction-—Appeal, e . 

The proper valuation for purposes,of jurisdiction 
of a suit fora declaration that certgin property is 
the absofute property of the plaintiff and is not liable 
to partition is thirty times the jama. 

Plaintiff sued for a declaration that certain land 
was his absolute property and was not®liable ta 
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‘guarantor or surety, 


Suits Valuation Act—concld. ` 

partition. The trial Court was a Land Revenue 
Officer acting under section 117 (2) (b) of the Punjab 
Land Revenue Act. An appeal was preferred from 
his order to the Court of the District Judge who 
dismissed it. The plaintiff filed a second appeal in the 
Chief Court: 

Held, that as 30 times the revenue of the laud 
amounted to more than Rs 5,000, the District Judge 
was not competent to hear the appeal. P SOHAN 
Sincu v, Devi Sinan, 81 P. R, 1918; 115 P. W.R. 
1918 4 


Suretyship and indemnity, distige. 
tion between. 

In order to create a contract of suretyship there 
must be a creditor, a principal debtor * and a 
who makes himself liable 
for the liability of the principal” debtor. The 
relationship may be established by an agreement 
between the principal debtor and the surety to 
which the creditor is a party. = 

It may also be established by an agreement tə 
which the creditor is not a party, where thre 
is a collateral contract between the surety and 
the principal debtor that one of them shall be 
liable on the default of the other, 

But where the contract between the surety apd 
the creditor is not ao collateral undertaking but 
creates an original liability as between these two 
parties, then the contract is not one of surety but one 
of indemnity. Pat Magazin PRASADU SIRI NARAYAN, 
4P. L. W.437;3 P. L J. 396; (1918) Par. 228 27 
Transfer of Property Act (IV of 

1882), S. 10 129 
S. 52 —Lis pendens, doctrine of, applicabili- 

ty of —Lzase, pendente lite, validity of—Burden of 

proof. 

The languige of section 52 of the Transfer of 
Property Act is wide enough toinclude a lease and 
there is no difference in principle between a lease 
for agricultural purposes and a lease for any other 
purpose. 

It is incumbent npon any one taking a lease 
pendente lite to show that the rights of persons 
litigating in the snit are not thereby affected, 
ee MAHARAJ BADRU v, PANDURANG, l4 N, L. R. 
i3 








S. 53 —Fraudulent transfer —Consideration, 


inadequacy of, effect of—Bona fides-—Burden of proof oe 


—Sale, fictitious. 

A sale cannot be .said to be a wholly 
transaction if any consideration has passed, 

Section 53 of the Transfer of Property ,Act Ree 
not render void transfers which are made merely 
for the purpose of preferring one creditor to &nother. 
Inorder to constitute a transfer void under that 
section, it must be shown to be a transfer which was 
made for the purpose of defeating all the creditors of 
the transferor. 

Tn a case under section 53 of the Transfer of Pro. 
perty Act the plaintiff must prove that the transferee 
is a party to.the fraud. Want of good faith cannot 
be presumed, it must be proved; and even if ab be 
shown that the transfer was made for a grossly 
inadequate consideration, the transferee who acts in 
good faith is within the prote@tion ofjthe proviso, 
although it may be that the transfer was intended hy 


fictitious 


1083; 
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the tranferor to defeat and delay his creditors. 
O Katou SINGH v., Rannair SINGH, 6 O. L. J, 208; 21 
0. C. 97 3 

~m Sa 58 —Mortgage by way of conditional sale 

—Personal decree, whether can be passed against 

. mortgagor. 

Ina pute mortgage by conditional sale there is no 
personal covenant to pay asin the case of a simple 
mortgage. Therefore, if in a suit based on a decd of 
mortgage by conditional sale the mortgagee fails to 
get a mortgage decree owing to want ôf due 

“attestation, he is not entitled to a personal decree as 
there is no personal covenant to pay. N ANANDRAO 
v. TUKARAM 32 
e SS. 60, . 95 —Mortgage, decree on—Pay- 

menteof deeretal amount by co-mortgagor, whether 
redemption—Suit for contribution, maintainability of, 

Under sectidn 95 of the Transter of Property Act, 
where one of several mortgagors redeems the mort- 
gaged property and obtains possession thereof, he has 
a chargo onei§ic shure of each of tho other co-mort- 
gagors in the property for his proportion of the 


“ expenses properly incurred in so redeeming and 


obtaining possession. For the purposes of this section 
the payment of the balance dueupon the mortgage 
is as much a redemption as the payment of the whole 
sum due in a case in which there has been no previous 
patt-payment. 

Section 95 of the Transfer uf Property Act is not 
limited in its scope to cases in which delivery of 
possession of the property itself is rendered possibic 
by the fact that the mortgage wasa usufructuary 
mortgage, Ttis also applicable to cases of simplo 
mortgage where the property not being iu tho posses. 


-, sion of the mortgagee, cannot be transferred to the 


| party releasing the security. 

In the ordinary sense the word ‘redecm’ means to 
buy back or set free by payment. The property is 
bound by the mortgage and any action taken to cub 
the bond by payment of money is redemption. It is 
immaterial whether the mortgagor so far trusts the 
| mortgagec as to leave the document in his possession 
or he insists upon the return of it and its cancellation. 
_ Whero the security is extinguished the property is 
redeemed by the act which extinguished it. 

The right- to redeem exists upto the time of the 
ees aaa of the sale in cxecution of a mortgage 
; decree. 

, * Plaintiff and defendant were co-mortgagors. The 


@e mortgagee obtained a decreo on foot of the mortgage 


+ 


“o a 


and part of the decretal amount was satisfied by 
‘sever payments made by the plaintiff and defend- 
‘ant t different times. The balance of the amount, 
i however," was paid: by the plaintiff alone and the 
| propertyewas thereby finally released from the mort- 
| gage. The plaintiff. then brought a suit for contribu- 
: tion against the defendant under section 95 of the 
‘ Transfer of Property Acts 
Held, that the payment made by the plaintiff 
lamounted to a redemption within the meaning of 
section 95 of the Transfer of Property Act, and that 
the plaintiffs suit was, therefore, maintainable under 
‘that gection and was governed by Article 132 of 
Schedule I of the Limitation Act. Pat Hira Kusk v, 
| PALKU SINGH, 3 P, LJ, 490; 6 P.L. W, 144; (1918) 
Pat, 274 & 479 
| S» 63 668 
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S. 76 — Mortgage—Mortgagee entering into 
possession, not through mortgagor, whether adverse 
possesston—Redemption, riyht of—Adverse possession. 
Where a person having a mortgage inany form 

over a property takes possession, of such property, 





rightly or wrongly, with, without or against the con- e 


sent of the mortgagor under whatsoever claim or 
title, his possession will be that ofa mortgagec, 
subject at least to the same liabilities and such pos. 
session for any length of time short of the statutory 


period of sixty years, except in cases where the right , 


of redemption has been released, by the mortgago® 
will be no bar or defence to a suit for redemption 
where the plaintiff is otherwise entitled to redeem. 
N Awpa SINGH v, NANHAL 872 
S. 95 479 
S. 99—NMortgage, usufructuary—Mortgagor 
taking settlement from mortgagee—Rent decree ob- 
tained by mortgagee—Sale of equity of redemption, 
validity of-—Redenrption, suit for, maintainability of, 
Plaintiff executed a usufructuary mortgage of 
certain land in favour of the defendant, and con- 
temporaneously with the execution of the mortgage 
deed the plaintiff took a settlement of the land from 
the defendant. The rent falling into arrears, the 
defendant obtained a reunt-decree and in execution 
thereof brought to sale the equity of redemption of the 
mortgaged land, in contravention of section 99 of the 
Transfer of Property Act, and purchased it himself; 
Held, that the defendant did not by his purchase 
acquire an irredeemable title in the land and that the 
plaintiff was, therefore, entitled to redeem it without 
gotting the execution sale set aside. © Narayan 
CHANDRA Poppar e, Kesuas Lan Duar Buar, 28 C. I. 
J. 151 493 





——— §. 105 358 
S. 105—Docunoent varying terms of lease, 

nature of 358 
s. 106 62 

——_——~ sS. 107 358 


S. 108 (§) —Lease of homestead, whether 
transferable, 

The interest of a lessee of a homostead is trans- 
ferable under the Trausfer of Property Act, unless 
it was in existence prior to the coming into operation 
of the Act. © MORENDRA LAL SINHA v, KRISHNA 
Kumari DEBI 
————] a S. || I I. 

Section lil applies not only to disclaimer of the 
landiord’s title but also to the title of his heirs, trans- 
ferees and assigns, RAMA JYANGAR v. ÅNGA 
GURUSAMI Ouerttt, 35 M. la. J. 129; 8 L. W,109° 62 
U. P. Excise Act (IV of I910), s. 64 

(C)— Breach of condition of license by servant— 

Master, whether can be convicted. 

A licensoe-holder cannot be convicted under section 
64 of the U. P. Excise Acb en respect ofa breach 
of the license committed bye his servant, unless it ig 
shown that he himself allowed the breach to be 
committed py his servant or was cognizant of what 
his servant was doing. A RAM Dasev. EMPEROR, 16 A 
L. J. 474; 19 Cr. kJ. 718 ° 30 
SS. 66 (a), 71—Accused in possession 

of liquor —Presumption — Offence. ii 

Accused admitted that his son was ill and that he 
had brought a small quantity of liqnor from hig 
brother-in-Paw: 





+ 
| 
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_ Held, that the only presumption to which the 
admission gave rise was thab the accused was in 
possession of an exciseable article, and not that he 
had himself manufactured the liquor. A Suxrv v. 
EMPEROR, 16 A. L. J. 488; 19 Cx. L. J. 710 294 
. U. P. Municipalities Act (Il of 1916); 

S. 155—-Octroi duty, person acting as broker of 

` consignee, whether liable to pay—Failuwre to pay 

octroi duty—Offence, 

The person liable to punishment under section 155 
of the U. P. Municipalities Act isthe person who 
“ntroduces the gogds into the limits of the Muni- 
cipality without payment of octroi duty. 

Where the broker of a consignee took delivery 
of certain goods without paying octroi duty in res- 
pect thereof: 

Held, that he was guilty of an offence under 
section 155 of the U. P, Municipalities Act. A Basu 
RAM v. EMPEROR, 16 A. L. J. 632; 19 OR. L. $ 48 


S. 307 (b)—Failure to comply with notice 
~~ Continuous offence——Daily fine, when to be imposed, 
The acoused was convicted under section 807 (b) 

of the U. P. Municipalities Act for failure 

to comply with a notice issued by the Municipal 

Board requiring him to construct a drain on certain 

property and was fined Rs. 6. By the same order 

the Magistrate directed him to pay a further fine 
of Re. 1 per diem from the date of the order until the 
notice issued by the Municipal Board was satis- 
factorily complied with: 

Heid, that the latter part of the order was illegal. 

The liability to a daily fine in the eventof a 
continuing breach, has been imposed by the Legis- 
lature in order that a person contumacionsly 
disobeying an order lawfully issued by a Municipal 

Board may not claim to have purged his offence once 

and for all by payment of the fine imposed upon him 

for neglect or refusal to comply with the said order. 

The lability will require to be enforced, as often as 

the Municipal Board may consider necessary, by 

institution of a second prosecution, in which the 
questions for consideration will be, how many days 
have elapsed from the date of the first conviction 
under the same section during which the offender 
is proved to have persisted in the offence .and, 
secondly, the appropriate amount of the daily fine to 
be imposed under the circumstances of the case 
subject. tq the prescribed maximum of Rs.5 per 

diem. A Amir Hasan KHAN v, ENPRROR, 16 A, L. J. 

527; 19 OR. L. J. 694; 40 A. 569 50 

U. P. Prevention of Adulteration 
Act (VI of I912), ss. 4, 12—Complaint 
by Emecutive Officer, duly authorised, legality of. 
A complaint filed under section 4 of the 

U. P. Prevention of Aduiteration Act by an 

Executive Officer pf a Municipal Board duly 

authorised under sectiqn 12 of the Act to institute 

proceedings under the Act is not illegal merely be- 
cause on the d&te on which samples were taken, 
the officer had got been so authorised? A Kepar 

Nats v. EMPEROR, 16 A? L., J. 681, 19 On. L. Ta 








S. 6 (a)—Commission afent, offence by. 
Section 6 (a) of the U. P. Prevention of 

Adulteration Act does not apply to a commission 

agent who has not purchasd the adultgrated article 
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and who does not sell it bué merely exposes it for 
sale. A Kepan Nara r, EMPEROR, 16 A. L. J. 681: 
19 OR. L. J. 738 S14 
S. 12 : S14 
per Burma Land and Revenue 
egulation (III of 1889), s. 12 (1)~ 
Rules framed by Local Government, rr. 5, 10—Order 
relating to moveable property, enforcement of, by 
Revenue Court, mode of. 
By rule 6 of the rules framed by the Local Govern. 
ment under section 12 of the Upper Burma Land. 
and Revenue Regulation, Revenue Officers in dealing 
with all cases of a judicial nature have been giten 
the powers conferred upon Civil Courts with refer- 
ence to the institution and trial of suits, 

The words “any power exercised by a Civil Court 
in the trial of suits,” as used in sectign 12 (1) of the 
Upper Burma Land and Revenue Regulation and” 
rule 6 of the rules framed thereunder, are intended 
to include the power to execute a decree or order 
relating to moveable property. Clause ($) of section 
12 of the Regulation and rule 10 of the rules framed 
thereunder, which contains special provisions for*the 
enforcement of orders relating to immoveable pro- 
perty, are not intended to restrict the more general 
Lied contained in clause (1) of section 12 and in 
rule 5. . 

An order for the resumption of a deed of grant 
made by a Revenue Court may be enforced in the 
same manner as that provided by the Civil Proceduro 
Code for the execution of a decree relating to move. 
able property. 


Where the deed has been filed in another Conrt, 
netice should be sent to that Court to hold the 
deed at the disposal of the party in whose favour 
the order of resumption has been made, and not 
at the oy of the party by whom it was filed. 
Bur. BURMA Oi Company, Lro, v, Bais 
Nata SINGH, 11 Bur. L, T. 8 


Wagering contract—Money paid to stake- 
holder, whether can be recovered, 

If two parties enter into an illegal contract and 
money is paid upon it by one to the other, it may 
be recovered back hefore the execution of the 
contract but notafterwards. In the case of per. 
sons entering into such a contract and paying money 
to a etake-holder, if the event happens and the money 
is paid over without dispute, that is considered as ‘a 
complete execution of the contract and the money” 
cannot be reclaimed, but if the event hps not 
happened, the money may be recovered. e 

Authority given to a stake-holder to, pay over 
money in respect of an unlawful transaction may be 
revoked at any time before it has beer actually 
paid, even if it has been credited in account to the 
other party. L B A. H. Foxr v. P. M, A. NAGAPPA 
CORET Y 755 
Wajib-ul-arzZ, entry in, construction of GOO 

, entry in, value of 82 
WII —Eezecutor, power of, to grant permanent lease, 
exclusion of. 

A power to lease by way of dara conferred by a 
Will upon the executor excludes by the very nature 
of it the power to grant a permanent lease. © PRAN 
KRISHNA Das v, SATIBALA SE 852 
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Withdrawal of sult—Leave to withdraw, 
. ‘when tobe guanted-—-Case tried out on merits, 


A Court ought to be. very slow to give liberty to 
bring afresh suit after a case has been heard out on the 
merits, andan Appellate Court ought seldom or never 
to do so, except where an application has been made 
to the first Court, andthe Appellate Court thinks the 
first Court should have granted the application. It 
was never intended that a plaintiff should have the 
power of. trying out his case and then. at the last 


moment asking for leave to withdraw to bring a Words and Phrases:— 
fresh suit. The mere ordering of the’ plaintiff to r s j 
‘pay the defendant's costs does not compensate the ka th non debet, factum valets 
latipr for being sued a second time, . ae | 
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Withdrawal of suit_ooneld; ~~, 


It is for the trial Court to say whether or not thera | 
are “other sufficient grounds” in a case, within the: 
meaning of Order XXIII, rule 1, of the Civil Procedure 
Code, for allowing the plaintiff to withdraw hisi 
suit, A JHUNKU LAL v. Bisuzsusr Das, 16 A. L. Jy. 


495° 7 I 


Word, meaning of, whether question of facts > - 
The meaning of a word isa question of fact, nob) 
of law. N Mapuo Rao v, Govinp BHAT 794 | 





